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To  Hon,  George  B,  Lake,  Omaha: 

For  nearly  seventeen  years  you  were  a  judge  of  the  Supreme 
Court  of  Nebraska,  and  by  your  unswerving  integrity,  great 
ability,  patient  research  and  industry,  independence  of  char- 
acter, disregard  alike  of  popular  clamor  and  applause,  and  by 
administering  the  law  without  partiality  or  bias,  are 
entitled   to,  and  have,  the   approbation    and   respect  of  the 

.people  of  the  state,  and  set  an  example  worthy  of  emulation 
for  all  coming  time;  and  being  desirous  of  showing  my  high 

appreciation  of  your  excellent  qualities  as  a  gentleman  and 

jurist,  I  respectfully  inscribe  this  work  to  you. 


Samuel  Maxwell. 


Fremont,  March  15th,  1892. 
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PREFACE. 


In  1846  the  state  of  New  York  adopted  a  new  constitution, 
which  contained    a    provision  for   the    appointment  of  three 
commissioners,  "  whose  duty  it    shall  be  to  revise,  reform, 
simplify  and  abridge  the  rules  and  practice  of  the  courts  of 
record  of  this  state,  and  report  them  to  the  Legislature,"  etc. 

The  commissioners  appointed  were  learned  men  in  the 
broad  sense  of  the  term;  David  Dudley  Field,  then  as  now  a 
great  lawyer,  was  a  prominent  member  of  that  commission. 

The  Code  prepared  by  them  was  adopted  by  the  Legisla- 
ture of  New  York  in  1848.  Its  beneficient  effects  were  felt  at 
once  in  the  administration  of  justice,  and,  notwithstanding  the 
opposition  of  the  older  members  of  the  bar,  who  were  wedded 
to  the  common  law  and  chancery  practice,  the  Code  has  been 
adopted  by  more  than  twenty-five  of  the  states.  Texas  is  not 
nominally  a  Code  state,  but  the  mode  of  pleading  is  so  near 
that  of  the  Code  that  Judge  Bliss  was  inclined  to  classify  it  as 
a  Code  state. 

Some  others  also  approximate  to  Code  procedure. 

In  its  essential  features  the  Code  was  adopted  in  1873  by 
the  British  Parliament,  and  thereby,  in  the  home  of  the  common 
law,  has  displaced  the  common  law  and  chancery  practice.  It 
has  also  been  adopted  in  India  and  many  of  the  British  colonies. 

These  Codes  in  some  respects  differ  slightly,  yet  in  all 
essential  provisions  they  are  alike.  In  all  the  "  civil  action" 
is  the  efficient  means  by  which  wrongs  are  redressed  and  rights 
asserted.  This  is  accomplished  by  requiring  the  plaintiff  to 
state  nothing  but  the  facts  constituting  his  cause  of  action,  and 
it  IS  made  the  duty  of  the  court  to  apply  the  law  to  such  facts. 

The  same  rules  are  applied  in  favor  of  the  defendant,  so 
that  the  needless  verbiage  of  common  law  and  chancery  plead- 
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ing  is  discarded,  and  only  the  substantive  facts  upon  which  the 
cause  of  action  or  defense  is  predicated  need  be  stated. 

This  made  it  possible  and  expedient  to  abolish  the  distinc- 
tion between  actions  at  law  and  suits  in  equity  and  to  admin- 
ister, both  legal  and  equitable  remedies  in  favor  of  either  or 
both  parties  in  the  same  action. 

The  Code  has  not  attempted  to  change  principles. 

A  petition  or  complaint  under  the  Code,  to  be  sufficient, 
must  show  a  liability  of  the  defendant  to  the  plaintiff,  and  the 
same  rule  prevails  when  the  defendant  seeks  affirmative  relief 
against  the  plafntiff. 

The  design  is  that  all  matters  in  controversy  between  the 
parties  shall,  as  far  as  possible,  be  determined  in  one  action, 
and  appropriate  relief,  either  legal  or  equitable,  or  both,  as  the* 
justice  of  the  case  may  require,  be  applied  in  each  case. 

The  Code  system  is  comparatively  new. 

Necessarily  it  has  been  administered  by  judges,  some  of 
whom  were  unfriendly  to  it,  and  sought  to  apply  common  law 
rules  in  construing  it.  '  i 

Other  judges  have  been  more  or  less  liberal  in  construing 
its  provisions.  The  result  has  been  to  produce  considerable 
uncertainty,  not  only  as  to  what  is  required  in  a  pleading, 
but  in  the  mode  of  obtaining  relief. 

The  author  has  endeavored  to  obviate  these  difficulties  and 
to  reduce  pleading  under  the  new  procedure  to  a  system.  He 
studied  law  and  was  admitted  to  the  bar  in  a  common  law 
state,  but  for  more  than  thirty  years  has  been  a  resident  of  a 
Code  state  and  for  twenty  years  a  judge  of  its  court  of  last 
resort.  These  facts  are  mentioned  simply  to  show  his  oppor-^ 
tunities  for  acquiring  a  knowledge  of  both  the  common  law 
and  the  Code. 

The  theory  of  pleading  under  the  Code  and  the  pleadings 
themselves  should  go  hand-in-hand.  This  is  true,  whether  ill 
the  lecture  room  or  law  office. 

No  general  directions  can.  be  made  to  apply  to  every  case. 
The  author,  to  obviate  this  difficulty,  has  devoted  considerable 
space  to  the  consideration  of  particular  causes  of  action  and 
particular  defenses.     These   cover  a  broad  range,  and  it  is 
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believed  the  forms  given  will  cover  almost  every  case  that  will 
arise  either  at  law  or  in  equity. 

The  forms  here  given  have  been  prepared  by  the  writer, 
many  of  them  from  the  reports,  and  he  believes  that  they  will 
be  found  reliable. 

In  1880  the  author  published  a  work  011  Pleading  and  Prac- 
tice. It  was  well  received,  and  has  already  passed  through 
several  editions.  It  was  mainly  a  work  on  Practice,  and  will 
be  revised  solely  as  such. 

This  work  is  now  submitted  to  the  profession  in  the  hope 
that  it  may  aid  in  administering  the  Code  in  its  true  spirit,  and 
thus,  as  far  as  possible,  prevent  errors  and  mistakes,  and  secure 
the  rights  of  litigants. 

Samuel  Maxwell. 
Fremont,  April  15th,  1892. 
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CHAPTER  I. 
Principles  of  Pleading. 

Qrisrin  of  the  term  "  pleadingr*'^  The  word  "  plees^  in 
French,  and  "  plea,"  in  English,  were  anciently  used  to  signify 
suit  or  action.  While  used  in  this  sense  they  gave  rise  to  the 
words  pleder  and  to  plead,  of  which  the  primary  meaning 
was  to  litigate.  With  the  lapse  of  time  the  word  was  used 
in  the  more  limited  sense  of  making  allegation  in  a  caused 
At  the  present  time  the  name  is  applied  to  the  science  of 
pleading.  The  word  is  sometimes  applied  to  forensic  argu- 
ment in  a  case,  but  is  rarely  so  employed  by  the  profession. 

Object  of  pleadings.  Pleadings  are  the  written  allegations 
of  the  cause  of  action  on  one  side,  and  defense,  set  off  or 
counter-claim,  on  the  other;  the  object  being  to  produce  a 
definite  issue  or  issues  between  the  parties  for  the  purpose  of 
determining  their  respective  rights  on  the  trial  of  the  cause.  ^ 

Pleadings  were  oraL  Anciently  upon  the  answer  day  the 
parties  were  required  to  appear  personally  in  court  and  plead 
orally  in  the  presence  of  the  judges.  This  mode  seems  to 
have  been  changed  during  the  reign  of  Edward  III.  so  as  to 
require  written  pleadings.^ 

PleadiniTS  at  common  law.  When  the  pleadings  were  oral 
the  parties  were  required  to  so  arrange  their  alternate  state- 
ments as  ultimately  to  reach  a  specific  point  affirmed  on  one 
side  and  denied  on  the  other.    This  was  called  "  The  Issue. " 

In  other  words,  it  was  a  leading  rule  of  the  common  law 
courts  of  England,  which  remained  in  force  after  pleadings 
were  reduced  to  writing,  to  require  the  parties  so  to  frame 

*  Stephen  on  PL  note  I  app.  '3  Reeves,  95.        n 

'Magwire  v.  Tyler,  47  Mo.  II5; 
Labeit  v.  Chauviteau,  3  Cal.  458;  Pars- 
ley Y.  Nicholson,  65  N.  C.  210.  (i) 
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their  allegations  as  to  develop  some  question  in  the  case  upon 
which    it    could     be   decided,   without  examining   the   pre- 
vious pleadings  to  ascertain  the  matter  in  controversy. 
These  pleadings  were  : 

1 .  The  declaration.  4.  The  rejoinder. 

2.  The  plea.  5.  The  surrejoinder. 

3.  The  replication.  6.  The  rebutter. 

7.  The  surrebutter. 

The  declaration  contained  a  statement  of  the  plaintiff's  cause 
of  action.  If  the  defendant  did  not  demur,  he  might  answer 
the  declaration  by  a  plea,  in  which  he  denied  generally  that 
the  declaration  was  true.     This  was  called  the  general  issue. 

Under  this  issue,  in  actions  upon  contract,  the  defendant 
could  prove  that  he  was  an  infant  or  under  duress  when  the 
contract  was  made,  or  any  fact  tending  to  show  that  there  was 
no  subsisting  liability,  such  as  payment,  release,  etc.  If  the 
issue  was  well  tendered,  both  in  point  of  substance  and  fornix 
the  adverse  party  must  accept  or  join  in  it,  and  could  neither 
demur,  traverse  or  plead  in  confession  and  avoidance.  ^ 

Tbe  issue  must  be  accepted  only  when  well  tendered. 
Therefore  if  the  adverse  party  considered  the  traverse  bad  in 
substance,  or  in  form,  or  objected  to  the  mode  of  trial  pro- 
posed, he  could  demur. 

If  the  plea  contained  new  matter  in  abatement  of  the  action, 
or  in  confession  and  avoidance,  or  like  defense,  the  plaintiff 
might  demur  to  it  as  insufficient  in  law  to  constitute  a  defense, 
or  deny  the  truth  of  the  statement,  or  allege  new  matter  in 
contradiction  thereof,  or  in  avoidance,  as  the  case  might  be. 
Such  a  pleading  was  called  a  replication.  The  defendant 
might  demur  to  the  replication  to  test  its  sufficiency,  or  file  a 
rejoinder  on  the  facts.  To  this  the  plaintiff  might  demur, 
upon  the  law  or  file  a  surrejoinder  upon  the  facts.  The 
defendant  could  then  file  a  rebutter  to  which  the  plaintiff  could 
oppose  a  surrebutter.  No  other  system  of  pleading  of  which 
we  have  any  knowledge,  requires  the  questions  to  be  reduced 
to  a  precise  point  or  issue. 

It  was  not  the  rule  in  admiralty  proceedings,  nor  under  the 

>  Stephen's  PI.  237. 
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civil  law,  nor  in  chancery,  in  all  of  which  the  courts  ascer- 
tained the  questions  at  issue  from  all  the  pleadings  in  the  case. 
Pleadings  in  equity  were  based  upon    the   civii   law. 

The  early  chancellors  were  generally  dignitaries  in  the  church, 
and  hence,  familiar  with  the  Roman  or  civil  law. 

Originally  the  petition  or  bill  concisely  stated  the  facts  on 
which  the  petitioner  based  his  right  of  recovery,  and  prayed 
for  the  relief  sought.  As  wealth  increased  among  the  people 
and  new  questions  arose,  changes  in  pleading  occurred,  and 
more  technical  modes  of  stating  a  cause  of  action  came  into 
use.  The  fact  that  there  was  but  one  court  of  chancery  in 
England,  naturally  restricted  the  practice  in  that  court  to  a 
few  solicitors,  whose  interest  it  was  to  render  pleadings  as 
complex  and  technical  as  possible.  There  was  only  one  form 
of  bill,  however,  whatever  the  relief  sought.  This  will  be  par- 
ticularly described  hereafter,  but  it  contained  the  names  of  the 
plaintiff  and  defendant,  stated  the  facts  on  which  the  plaintiff 
sought  redress,  together  with  an  appropriate  prayer  for  relief 
and  for  a  subpoena. 

Bills  of  discovery.  As  under  the  common  law  a  person 
who  had  an  interest  in  the  matter  in  controversy  could  not  tes- 
tify as  a  witness  in  the  case,  it  became  necessary,  in  order  to 
prevent  a  failure  of  justice,  in  many  cases,  to  require  the  defend- 
ant to  answer  certain  questions  under  oath,  hence  an  important 
branch  of  equity  practice  was  to  obtain  a  discovery  of  evi- 
dence. To  effect  this  purpose  the  plaintiff  was  permitted  to 
state  not  only  the  facts  constituting  his  cause  of  action,  but  the 
evidence  and  circumstances  tending  to  establish  the  same. 
Questions  were  put  in  every  conceivable  form,  so  that  there 
should  be  no  evasion  in  the  answers. 

Thus,  the  pleadings  necessarily  contained  a  statement  of 
the  complainant's  cause  of  action  and  the  defense  of  the  de- 
fendant, and  also  the  proof  to  establish  or  disprove  the  charge  ; 
hence  the  importance  of  a  sworn  answer.  An  answer  which 
is  responsive  to  the  allegations  and  charges  made  in  the  bill, 
and  contains  clear  and  positive  denials  thereof  must  prevail, 
unless  it  is  overcome  by  the  testimony  of  two  witnesses  to  the 
substantial  facts,  or  at  least  one  witness  and  other  attendant 
circumstances  which  supply  the  want  of  another  witness,  and 
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thus  destroy  the  statements  of  the  answer  or  demonstrate  its 
incredibility  or  insufficiency  as  evidence.^ 

Subject  to  demurrer.  If  the  bill  was  defective  in  its  frame 
or  a  statement  of  the  cause  of  action  was  not  sufficient  to  give 
the  court  jurisdiction  or  to  entitle  the  complainant  to  the  relief 
sought,  the  defendant  might  demur  for  the  particular  defect 
complained  of.  If  the  objection  did  not  appear  on  the  face  of 
the  bill,  then  it  was  the  right  of  the  defendant  to  point  it  out, 
in  either  a  plea  or  answer. 

Plea  available.  If  the  objection  consisted  of  but  a  a  single 
point,  as  for  want  of  proper  parties,  plaintiff  or  defendant,  or 
to  the  jurisdiction  of  the  court,  then  a  plea  was  available,* 
otherwise  an  answer  was  filed. 

Answer  inchaucery.  In  the  answer  the  defendant  either  > 
confessed  and  avoided  or  denied  the  several  parts  of  the  bill, 
or  stated  facts  which  constituted  a  defense.  In  the  answer  the 
defendant  might  interpose  any  number  of  defenses,  the  only 
condition  being  that  they  should  be  consistent  with  each 
other.  • 

The  answer  was  required  to  be  full  and  perfect  to  all  the 
material  allegations  of  the  bill.  It  must  confess,  avoid,  deny 
or  traverse  all  the  material  parts  of  the  bill.  It  must  state  facts 
and  not  arguments.  It  was  not  sufficient  that  it  contained  a 
general  denial  of  the  matters  charged,  but  there  must  be  an 
answer  to  the  sifting  inquiries  upon  the  general  subject.  It 
must  also  be  certain  in  its  allegations,  as  far  as  possible.  To 
so  much  of  the  bill  as  it  was  necessary  and  material  for  the 
defendant  to  answer,  he  was  required  to  speak  directly  and 
without  evasion.* 


*  3  Greenl.  Ev.  J  289;  Daniel  v. 
Mitchell,  I  Story,  172;  Lenox  v.  Prout, 
3  Wheat.  520.  Under  the  code  the  veri- 
fication of  a  pleading  adds  no  weight  to 
it  as  evidence,  and  as  the  parties  to  the 
suit  may  be  sworn  and  examined  as  wit- 
nesses a  bill  of  discovery  is  ordinarily 
unnecessary. 

2  I  Dan.  Ch.  Pr.'(4th  ed.)  603; 
I  Barb.  Ch.  Pr.  114. 

»  Dan.  Ch.  Pr.  (4th  ed.)  713; 
I  Barb.  Ch.  Pr.  130;  Sto.  Eq.  PI.  }  851. 


*  Sto.  Eq.  PL  5  851.  The  neces- 
sity for  this  strictness  in  answering  ques- 
tions is  seen  in  Hepburn  v.  Durand,  i 
Bro.  Ch.  503,  where  Durand  in  his  an- 
swers swore  that  he  had  not  received  any 
money  whatever,  except  as  set  forth  in 
the  schedule  attached  to  his  answer, 
which  did  not  contain  the  item  com- 
plained of.  On  exceptions  being  sus- 
tained to  his  answer,  and  a  more  definite 
statement  required,  Durand  admitted 
that  he  had  received  the  sums  claimed. 
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Answer  in  support  of  plea^  In  some  cases  the  defendant 
found  it  necessary  to  answer  in  support  of  a  plea,  as  where  it 
was  doubtful  whether  a  plea  alone  would  be  sustained,  or  the 
defense  consisted  of  a  variety  of  circumstances  which,  taken 
together,  would  bar  the  suit  or  protect  the  defendant.  In  such 
cases  the  defendant  in  connection  with  his  plea,  could  set  forth 
the  whole  matter  of  defense  in  an  answer.  ^ 

Replication.  The  last  pleading  of  the  complainant  was 
the  replication  to  the  defendant's  answer  or  plea.  It  was  the 
plaintiff's  plea  in  avoidance  or  denial  of  the  answer  or  defense 
and  in  the  maintenance  of  the  bill  to  draw  the  matter  to  a 
direct  issue.  After  the  plaintiff  had  replied  to  the  defendant's 
answer  or  plea,  he  could  not  then  go  back  to  except  to  it  for 
insufficiency,  because  by  filing  the  replication  he  had  admitted 
the  plea  or  answer  to  be  sufficient,  however  imperfect  it  might 

The  late  practice,  however,  seems  to  be  to  permit  the  plaintiff 
in  certain  cases  to  withdraw  his  replication  upon  paying  costs 
which  have  been  incurred.^ 

Judge  Story,  after  referring  to  the  simplicity  of  early  bills 
in  chancery,  says: 

"  Equity  pleading  has,  indeed,  now  become  a  science 
of  great  complexity,  and  a  very  refined  species  of  logic, 
which  it  requires  great  talents  to  master  in  all  its  various 
distinctions  and  subtle  contrivances,  and  to  apply  it,  with 
sound  discretion  and  judgment,  to  all  the  diversities  of  profes- 
sional practice.  The  ability  to  understand  what  is  the  appro- 
priate remedy  and  relief  for  the  case;  to  shape  the  bill  fully, 
accurately  and  neatly,  without  deforming  it  by  loose  and  im- 
material allegations  or  loading  it  with  superfluous  details,  and 
to  decide  who  are  the  proper  and  necessary  parties  to  the  suit 
— the  ability  to  do  all  this  requires  various  talents,  long  expe- 
rience, vast  learning  and  a  clearness  and,  acuteness  of  percep- 
tion which  belong  only  to  very  gifted  minds.  * 

"  Without  these,  diligence  and  industry  will  not  always  in- 
sure success;  although  it  may  be  as  truly  said  that,  without 

»  Sto.  Eq.  PL  J  851.  «  Sto.  Eq.  PI.  $  877.    Coop.    Eq. 

*  Coop.  £q.  PL  32S-9 ;  Sto.  Eq.  PL  528-9. 

PL  i  877.  *  See  Coop.  Eq.  PL  4. 


6  TREATISE    ON  THE   LAW    OF    CODE   PLEADING. 

the  latter  also,  genius,  however  high,  will  .find  itself  outstripped 
in  the  race,  and  be  compelled  to  pay  homage  to  inferior  minds, 
who  may  win  an  easy  triumph  by  steady  perseverance  against 
the  bold,  but  irregular,  sallies  of  less  wary  adversaries."  * 

'  Sto,  Eq.  PL  $  13. 


CHAPTER  II. 
General  Changes  made  by  the  Code. 

IHstinctions  abolished.  Section  69  of  the  code  of  New 
York  declared  that  "  The  distinction  between  actions  at  law 
and  suits  in  equity,  and  the  forms  of  all  such  actions  and  suits 
heretofore  existing,  are  abolished,  and  there  shall  be  in  this 
state  hereafter  but  one  form  of  action  for  the  enforcement 
or  protection  of  private  rights  and  the  redress  of  private 
wrongs,  which  shall  be  denominated  a  civil  action."  This 
provision  has  been  substantially  adopted  in  all  the  code  states, 
although  in  Arkansas,  Iowa,  Kentucky  and  Oregon  proceed- 
ings in  equity  are  kept  distinct  from  actions  at  law.  ^ 

The  same  form  of  allegation.  TheNewYork  Commissioners, 
in  their  report  on  the  code,  say  in  regard  to  the  change:  "  We 
propose  to  reduce  the  system  of  pleading  to  one  of  allegation 
merely,  without  reference  to  discovery,  in  the  mode  which  will 
presently  be  suggested,  so  that  the  same  form  of  allegation 
may  be  adapted  to  cases  which  have  heretofore  been  distin- 
guished  as  legal  and  equitable."^ 

A  uniform  system.    The  object    was   to    provide   a    uni« 

form  system,  and  to  furnish  one  set  of  rules  to  govern  every 

class  of  actions,  or,  as  was  said  by  Judge  Gardener:  *  "  The 

legislature     •     •     sought  to  .accomplish  the  object  indicated 

in  the  preamble  by  abolishing  the  formal  distinctions  between 

law  and  equity.     They  were  to  be  blended  and  formed  into  a 

single  syistem  which  should  combine  the  principles  peculiar  to 

each,  and  be  administered  thereafter  through  the  same  forms 

and  under  the  same  appellation." 

Legral  and  equitable  remedies  but  one  form  of  action* 

The  code   has    abolished    the    distinction    between    suits   ia 

»  Bliss  Code  PL  §  4,  $.  « Giles  v.  Lyon,  4  N.  Y.  60a 

>  Moak  Van  S.  PI.  28. 

0) 
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equity  and  actions  at  law;  therefore,  in  a  proper  sense,  actions 
are  not  legal  or  equitable,  both  being  merged  in  the  single  civil 
action  of  the  code.  Remedies,  however,  are  both  legal  and 
equitable,  and  are  to  be  applied  by  the  court  in  each  case,  so 
far  as  may  be  consistent  with  the  relief  sought  by  either  or  both 
parties  and  sustained  by  the  testimony.  In  other  words,  all 
the  remedies  known  to  law  are  placed  in  the  hands  of  the 
court  for  it  to  apply  as  the  justice  of  each  case  may  require. 

Principles  not  changred/  The  code  has  not  changed  the 
principles  by  which  courts  determine  the  rights,  duties  and 
liabilities  of  the  parties  to  an  action.  They  remain  as  before 
its  adoption;  therefore,  in  stating  a  cause  of  action  it  must  ap- 
pear from  the  facts  alleged  that  there  is  a  liability  of  the  de- 
fendant to  the  plaintiff  to  enforce  which  he  is  entitled  to  invoke 
the  aid  of  the  court.  To  enforce  or  protect  these  rights,  all 
the  remedies  known,  either  at  law  or  in  equity,  still  remain  to 
a  party,  and  may  be  speedily  applied  by  the  court  through  the 
single  civil  action  of  the  code.^  All  good  pleading  in  stating  a 
cause  of  action  is  based  upon  reason  —  is  a  species  of  logic  in 
which  the  causes  which  produce  the  injury  are  stated,  the  con- 
sequences following  as  a  natural  result. 

Case  to  be  retained  if  plaintiff  entitled  to  any  relie£ 

Under  the  former  practice  if  a  party  brought  an  action  at  law, 
and  on  the  trial  it  appeared  that  his  remedy  was  in  equity,  or 
if  he  brought  an  action  in  equity,  as  to  enforce  specific  per- 
formance of  a  contract,  and  on  the  trial  the  court  denied  him 
relief  in  equity  but  held  that  he  could  recover  at  law,  the 
effect  in  either  case  was  that  the  action  was  dismissed  and  the 
plaintiff  frequently,  after  heavy  expenses  had  been  incurred  in 
trying  to  enforce  his  rights,  must  pay  the  costs  and  begin  a 
new  action.  This  arbitrary  rule  had  its  origin  in  the  separate 
tribunals  which  formerly  administered  law  and  equity  and  has 
been  retained  where  the  common  law  prevails,  although  law 
and  equity  are  administered  by  the  same  tribunal.     This  unjust 

*  In  Wilcox  T.  Saunders,  4  Neb.  remedies  known  to  the  law  still  remain, 

587,  Chief  Justice   Lake,  in  a  few  apt  and  are  administered  through  the  me- 

words,  stated  the  effect  of  the  code  as  dium  of  the  single  civil  action  of  the 

follows:    "While  the  ancient  forms  of  code  quite  as  certainly  and  much  more 

action  are  now  abolished,  all  the  various  speedily  than  under  the  former  practice.  ** 
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rule  has  been  swept  away  by  the  code,  and  an  action  does  not 
fail  because  the  plaintiff  may  have  mistaken  his  remedy  either 
in  form  or  extent  if  he  has  stated  a  cause  of  action.  Under 
the  code,  therefore,  if  it  appears  from  the  facts  stated  in  the 
petition  that  the  plaintiff  is  entitled  to  relief,  either  at  law  or 
in  equity,  his  action  will  not  be  dismissed,  even  if  he  has 
prayed  for  a  judgment  not  warranted  by  either  the  pleadings  or 
proof,  but  the  court  in  a  proper  case,  upon  such  terms  as  may 
be  just,  will  permit  him  to  amend  either  the  petition  or  prayer, 
and  will  grant  him  such  relief  as  it  may  appear  he  is  enti- 
tled to. 

A  court  bases  its  judgment  upon  the  pleadings  in  a  case; 
therefore,  when  the  plaintiff  states  facts  in  his  petition  which 
show  that  the  defendant  has  failed  in  the  performance  of  his 
duty  to  the  plaintiff,  or  is  guilty  of  an  actionable  wrong  by 
which  the  latter  is  sustaining,  or  has  sustained,  damages,  the 
law  affords  relief,  and  this,  whether  the  facts  upon  which  the 
right  to  relief  rests  are  few  and  simple,  or  numerous  and  com- 
plex. In  either  case  the  plaintiff  sets  forth  his  grievance  or 
grievances,  and  the  court  grants  relief  either  at  law  or  in  equity, 
so  far  as  the  plaintiff  establishes  his  right  to  the  same.  A 
petition  is  not  demurrable,  therefore,  because  the  prayer  for 
relief  is  not  warranted  by  the  facts  stated  in  the  petition.  * 

Jury  trial.  Where  the  pleading  present  both  legral  and 
equitable  issues  the  parties  are  entitled  to  a  jury,  if  demand  for 
one  is  made  at  the  proper  time,  and  all  the  issues  are  to  be 
tried  together,  as  the  court  will  not  try  a  case  in  fragments. 
There  is  some  conflict  in  the  authorities  on  this  point,  but  the 
above  rule  seems  to  be  the  more  reasonable  one.  Where  a 
jury  is  waived  and  the  cause  tried  to  the  court,  and  it  is  found 
during  the  trial  that  certain  issues  should  be  submitted  to  a  jury, 
the  cause  will  not  be  dismissed,  but  the  court  may  order  it 

remanded  to  the  proper  court. 

Construction  of  pleadingrs.  Under  the  common  law  every 
pleading  was  to  be  construed   strongly   against   the  pleader 

^  Davis  V.  Morris;  36  N.  Y.  569-  »  Baker  v.  Mo.  Pac.  Ry.,  34  Mo. 

571.  App.  9$.     la  such  case  the  court  may 

*  Parker  v.  Laney,  58  N.  Y.  469;  permit  the  prayer  to  be  amended  and 

Richmond  v.  Dubuque  R.  Co.,  34  la.  grant  any  relief  within  the  issues  which 

442-489.  is  warranted  by  the  evidence. 
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because  it  was  assumed  that  he  had  stated  his  case  as  favorably 
as  he  could.  Nothing  could  be  inferred  nor  supplied  by  impli- 
cation to  sustain  it.  Therefore,  if  a  pleading  was  defective, 
either  in  form  or  substance,  it  was  held  insufficient.  This  rule 
has  been  abrogated  by  the  code  to  this  extent,  that  in  constru- 
ing a  pleading  for  the  purpose  of  determining  its  legal  effect, 
its  allegations  are  to  be  liberally  construed.  This  rule  does 
not  require  the  court  to  lean  in  favor  of  the  pleader  in  lieu  of 
its  former  bias  against  him,  but  requires  the  court  to  give  the 
language  employed  its  natural  meaning  and  force,  and  every 
reasonable  intendment  and  presumption  is  to  be  made  in  favor 
of  the  pleading.  In  effect,  to  apply  the  same  rule  that  it  would 
to  a  contract — sustain  it  if  possible.  ^ 

Wliere  the  objection  to  sufficiency  is  first  made  at  the 
trial.  Where  the  objection  to  the  sufficiency  of  the  petition 
is  made  for  the  first  time,  after  the  issues  have  been  formed, 
and  on  the  trial  of  the  cause,  the  court  will  construe  the 
petition  very  liberally,  and,  if  possible,  sustain  it.  The  fact 
that  the  party  has  answered  and  raised  an  issue  upon  the 
facts,  creates  a  presumption  in  favor  of  the  pleading;^  so,  if  the 
objection  is  made  for  the  first  time  after  judgment.* 

Ambiguity.  It  is  the  duty  of  a  party  under  the  code  no 
less  than  at  common  law,  to  state  his  cause  of  action  or 
defense  in  a  clear  and  unequivocal  manner,  and  if  he  fail  to  do 
so,  and^  a  material  allegation  is  susceptible  of  two  constructions. 


*  Case  V.  Phcenix  Bridge  Co.,  55  N. 
Y.  Super.  Ct.  25;  Orr  v.  Water,  etc.,  Co., 
19  Nev.  60.;  Morse  v.  Gilman,  16  Wis. 
504;  Hazelton  v.  Union  Bank,  32  Id. 
34-42 ;  Olcott  V.  Carroll,  39  N.  Y.  436- 
438;  Shank  v.  Telple,  33  Iowa,  189; 
Foster  v.  Elliott,  Id.  216;  Gray  v.  Coan, 
23  Id.  344;  Doolittle  v.  Green,  32  Id. 
123;  Trustees  et  al.  v.  Odlin,  8  O.  S. 
297;  Clark  V.  Dillon,  97  N.  Y.  373;  Sul- 
livan  V.  Dunphy,  4  Mont.  499J  Malone  v. 
Sherman,  17  Jones  &  S.  530;  Bushey  v. 
Reynolds,  31  Ark.  657;  Wilcox  v. 
Hausch,  57  Cal.  139;  McCurdy  v.  Baugh- 
Bian,  I  N.  E.  R.  93;  Robinson  v.  Green- 
ville, 42  O.  S.  625. 

•  Morse  v.    Gilman,   16  Wi&  504; 
Barkley  v.  State,  15  Kas.  99;   Hazelton 


V.  Union  Bank,  32  Wis.  35;  Black  v. 
Drury,  24  Tex.  289 ;  Quintard  v.  New- 
ton, 5  Robt.  72 ;  Roberts  v.  Taylor,  19 
Neb.  184.  In  the  case  last  cited  it  is 
said:  "  The  practice  of  objecting,  on  the 
trial,  to  the  introduction  of  evidence  be- 
cause the  petition  fails  to  state  a  cause 
of  action,  is  not  to  be  encouraged. 
When  the  witnesses  are  in  attendance, 
and  a  large  amount  of  expense  incurred, 
which  would  have  been  avoided  had  an 
objection  been  made  by  demurrer,  at  the 
proper  time,  the  court  will,  if  possible, 
sustain  the  petition,  and,  if  need  be, 
permit  an  amendment  to  be  made  in- 
stanter,  to  cure  the  defect. 

'  Western  Ins.  Co.  v.  Scheidle,  18 
Neb.  500;    Barkley  v.  State,  15  Kas.  99* 
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the  one  most  unfavorable  to  the  pleaders  will  be  adopted.^ 
This  rule  is  very  clearly  and  concisely  stated  by  Lake,  Ch.  J. ,  in 
Gibson  v.  Parlin,  si^pra. 

This  rule  hsis  been  applied  where  causes  of  action  ex  delicto 
and  ex  contractu  are  blended  together,  so  that  it  is.uncertain 
whether  the  action  was  upon  contract  or  tort,^  and  where  an 
answer  was  susceptible  of  two  constructions,  one  of  payment, 
the  other  of  counter  claim.  ^  It  is  probable  that  the  cases  last 
cited  gave  too  narrow  a  construction  to  the  code,  and  that  an 
answer  may  state  facts  constituting  a  defense  to  the  action,  and 
also  be  proper  ground  of  counter  claim,  and  that  the  objection 
to  it  must  be  made  by  motion.  * 

Ambigruity :  reasonable  intendment.  The  rule  above 
stated  is  subject  to  this  qualification,  that  the  language  of  the 
pleader  is  to  have  a  reasonable  intendment  and  construction, 
and  when  an  expression  is  capable  of  different  meanings,  that 
shall  be  taken  which  will  support  the  declaration,  and  not  the 
other  which  will  defeat  it.  ^ 

At  common  law  a  pleading  was  not  objectionable  as  am- 
biguous if  it  was  certain  to  a  common  intent,®  and  the  same  rule 
prevails  under  the  code.  Thus,  in  Olcott  v.  Carroll,"^  the 
court  of  appeals  of  New  York,  in  construing  ambiguous  words 
which  grammatically  might  refer  to  a  part  of  the  petition  which 
would  make  them  intelligible  and  thereby  state  a  cause  of 
action,  or  to  another  part  which  would  show  no  liability,  sus- 
tained the  pleading,  although  favorabte  to  the  pleader.  ®  In 
other  words,  applied  the  ambiguous  words  to  that  part  of  the 
petition  which  taken  together  would  state  a  cause  of  action. 

*  Clark  Vk^ Dillon,  97  N.  Y.  370;  *  Lancaster,  etc.,  Co.  v.  Colgate,  13 
Saanders  v.  Atlanta,  etc.,  R.  Co.,  10  S.        O.  S.  344. 

E.  R.  266;  Garmany  V.  Guano  Co.,  80  »i  Chit.    PI.   (ed.   of   1867),   237; 

Ga.   578;    Donthit  v.   Mohr,   116  Ind.  Steph.    PL    380;    Hastings    v.    Wood, 

482 ;   Wright  V.  McCormick,  67  N.  C.  13    Johns.    482 ;    Allen    v.    Patterson, 

28  ;  Nation  v.  Cameron,  2  Dak.   347 ;  7  N.  Y.  480. 

Triscony  v,  Orr,  49  Cal.  612  ;  State  v.  *  Steph.  PL  380. 

Bcal,  88  Ind.  106;   Curtis  v.  Cutler.  7  '39  N.  Y.  436. 

Neb.  318;  Gibson  V.  Parlin,  13  Id.  292.  *  Allen  v.  Patterson,  3  Seld.  476; 

*  Ridderv.  Whitlock,  12  How.  Pr.  Spence  v.  Spence,  17  Wis.  462. 

208. 

'  Bates  V.  Rosekans,  23  How.  Pr, 
98;37N.  Y.  409. 
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And  where  the  adverse  party  has  gone  to  trial  without  object- 
ing to  the  pleadings  of  his  opponent,  such  pleadings  will  be 
liberally  construed  in  favor  of  the  pleader.  ^  Ordinarily  the 
remedy  under  the  code  for  ambiguity  is  a  motion  to  make 
definite  and  certain. 

Hypothetical  allegrations.  A  charge  in  a  pleading  should 
be  direct  and  positive,  and  ordinarily  should  not  be  in  the  alter- 
native ;  as  where  the  action  is  for  writing  and  publishing  a 
libel,  an  allegation  that  the  defendant  wrote  and  published  or 
caused  to  be  written  and  published  a  certain  libel,  etc.,  was  at 
common  law  held  bad  for  uncertainty.  ^  So  in  an  action  for  an 
escape,  an  answer  that  if  the  prisoner  escaped  it  was  without 
the  consent  or  knowledge  of  the  defendant,  and  if  any  such  es- 
cape was  made  the  prisoner  has  since  voluntarily  returned,  was 
held  to  be  hypothetical  and  insufficent.  ^  This  vice  is  not  in- 
frequent, particularly  in  framing  answers,  and  should  be  avoided. 
Nothing  is  gained  by  this  form  of  statement,  because  under  the 
code  all  the  facts  stated  in  the  petition,  not  denied  by  the  answer, 
for  the  purpose  of  the  action,  are  taken  as  true.  A  qualified 
denial,  therefore,  which  in  effectadmits  the  charge  attempted  to 
be  denied,  is  unavailing.  The  remedy,  however,  is  a  motion  to 
correct  the  pleading  if  the  charge  as  made  constitutes  a  cause 
of  action  or  defense. 

Argrumentative  pleading^.  A  pleading  in  which  the  facts 
are  stated  indirectly  is  said  to  be  argumentative.  A  pleading 
should  not  be  a  mere  recital  stating  no  fact ;  but  the  averments 
should  be  positive,  as,  in  an  action  for  assault  and  battery,  it  was 

alleged   that  "  the  said  A  B,  by ,  his  attorney,  complains 

for  that  whereas  the  said  C  D  heretofore,  to  wit,  etc.,  made  an 
assault,"  instead  of  "  the  said  C  D,  on  the  —  day  of — ,  etc., 
made  an  assault,"  etc.*  To  some  extent  argumentative  plead- 
ing is  permitted  under  the  code,  as  where  the  plaintiff,  as  a 
part  of  his  pleading,  sets  out  a  copy  of  the  contract  sued  on, 
which  states  the  promise  was  for  a  valuable  consideration.*     If 

J^Teetshorn  v.  Hull,  30  Wis.  162;  «  Steph.  PI.  388;  Griffiths  v.  Eyies, 

Hazelton  v.  Union   Bank,  32  Id.   34 ;  i  Bos.  &  Pul.  413. 
Hamlin  v.  Haight,  Id.  237.  *  Steph.  PI.  388. 

»  Steph.  PI.  388;  Kingv.  Brereton,  *  Prindle  v.  Caruthers,    15  N.  Y. 

8  Mod.  330.  425. 
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the  fact,  stated  argumentatively,  nevertheless,  appears  by  infer- 
ence, the  pleading  will  not  be  subject  to  demurrer,  but  must 
be  corrected  by  a  motion  to  make  definite  and  certain. 

Argrumentative  pleading:  denials.  An  indirect,  or,  as  it  is 
called  in  pleading,  argumentative  denial,  was  prohibited  at  com- 
mon law.  ^  Thus,  suppose  the  action  be  brought  to  recover  the 
value  of  one  thousand  bushels  of  corn,  and  the  defendant  in 
his  answer  should  allege  that  upon  measuring  the  corn,  it  was 
found  that  there  were  but  seven  hundred  bushels.  This  is  an 
indirect  denial  that  there  were  one  thousand  bushels  of  corn, 
and  is  not  equivalent  to  a  direct  denial  of  that  quantity,  and  all 
reference  to  the  measuring  should  be  omitted,  as  the  measuring 
may  have  been  incorrect,  and,  in  any  case,  is  a  matter  of  evi- 
dence. Such  statements  may  be  stricken  out  on  motion.^ 
Tliis  objectionable  form  of  denial  prevails  to  some  extent  where 
several  facts  are  connected  by  copulative  conjunctions,  as  where 
a  defendant  denied  any  knowledge  whether  or  not  at  maturity 
the  said  notes  were,  or  either  of  them,  duly  presented  to  the 
makers  for  payment,  and  payment  thereof  demanded  and  re- 
fused, and  therefore  duly  protested,  and  notice  of  such  present- 
ment and  refusal  and  protest  given  to  the  said  defendant.  * 
This  was  held  to  be  insufficient,  and  was  disregarded.  So 
where  the  answer  consisted  of  denials  of  the  averments  of  the 
petition  giving  the  exact  language  of  the  entire  petition,  and 
denied  such  averments  /«  ipsis  verbis^  also  conjunctively  stated, 
the  court  rendered  judgment  for  the  plaintiff  on  the  pleading.* 

I>egrree  of  particularity  of  statement.  At  common  law 
no  greater  particularity  is  required  than  the  nature  of  the  thing 
pleaded  would  conveniently  admit  ^  This  rule  is  reasonable, 
and  no  doubt  prevails  under  the  code.  This  rule,  however,  is 
not  to  be  used  as  a  pretext  for  not  giving  a  full  and  particular 
description  where  such  knowledge  is  in  the  possession  of  the 
pleader. 

Where  the  fiEUSts  are  in  the  possession  of  the  adverse  party. 

At  common  law  less  particularity  is  required  when  the  facts  lie 

more  in  the  knowledge  of  the  adverse  party  than  of  the  party 

>  Steph.  PL  179.  *  Fish  V.  Redingtoa,  31  CaL  185-194. 

•  Williams  v.  Port,  14  Ind.  569.  »  Steph.  PI.  367. 

*  Young  V.  Catlett,  6  Duer.  437. 
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pleading.^  This  rule,  no  doubt»  prevails  under  the  code.  Thus, 
where  the  defendant  covenanted  that  he  would  not  carry  on 
the  business  of  rope  maker  for  any  person,  except  under  con- 
tracts for  the  government.  In  an  action  for  breach  of  covenant 
it  was  alleged  that,  after  the  making  of  the  indenture,  the 
defendant  carried  on  the  business  of  rope  maker,  and  made 
cordage  for  divers  and  very  many  persons  other  than  by  virtue 
of  any  contract  for  government.  Objection  being  made  to  this 
general  statement,  the  court  held  it  to  be  sufficient,  "  as  the 
facts  alleged  in  these  breaches  lie  more  properly  in  the  knowledge 
of  the  defendant,  who  must  be  presumed  conversant  of  his 
own  dealings  than  of  the  plaintiff's,  there  was  no  occasioa  to 
state  them  with  more  particularity.'*  ^ 

Matters  of  agrgravation  may  be  stated  with  less  particu- 
larity than  the  principal  facts  in  the  case.^  Thus,  in  an  action 
of  trespass  it  was  alleged  that  the  defendant  broke  and  entered 
the  dwelling  house  of  the  plaintiff  and  "  wrenched  and  forced 
open  or  caused  to  be  wrenched  or  forced  open  the  closet  doors, 
drawers,  chest,  cupboards  and  cabinets  of  the  said  plaintiff." 
The  court  held  that  the  breaking  and  entering  the  house  was 
the  principal  ground  of  the  action,  and  all  the  rest  merely  in 
aggravation  of  the  damages.  *  The  same  rule  would  seem  to 
prevail  under  the  code,  except  where  the  principal  question  in 
issue  is  the  number  and  kind  of  articles  injured  or  destroyed. 

Inducement  in  pleading^.is  the  statement  of  matter  which 
is  introductory  to  the  principal  subject  of  the  declaration  or 
plea,  and  which  is  necessary  to  explain  or  elucidate  it.  *  Less 
particularity  is  necessary  in  the  statement  of  such  matter  than 
in  the  main  allegations,®  as  where  the  plaintiff  brought  an  action 
to  recover  the  consideration  for  a  certain  conveyance  for  which 
the  defendant  had  promised  to  pay  a  specified  amount,  but  the 
pleading  failed  to  allege  any  time  or  place  at  which  the  grant 
was  made.  The  court  held  that  the  allegations  were  but  an 
inducement  to  the  action,  and  need  not  be  precisely  alleged.^ 

^  Steph.  PL  37a  *  Chamberlain  v.  Greenfield,  3  Wils. 

«  Steph.  PL  372 ;  Gale  v.  Reed,  8        292;  Steph.  PL  372. 
East.  8a  *  i  Bouv.  Law  Diet.  (14  ed.)  703. 

>  Steph.  PL  373.  «  Steph.  PL  372. 

^  Riggsv.Bullingham,Cro.  Eliz.  715. 
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In  an  action  upon  acts  which  are  valid  at  common  law,  but 
regulated  by  statute  in  the  mode  of  performance,  it  is  suffi- 
cient to  use  such  certainty  of  allegation  as  was  sufficient  before 
the  statute.^  The  above,  taken  from  Stephen  on  Pleading, 
applies  more  particularly  to  contracts  and  conveyances  which 
are  required  by  the  statute  of  frauds  to  be  in  writing;  hence, 
as  at  common  law,  a  declaration  on  an  agreement  to  answer 
for  the  debt  of  another  which  was  good  by  parol,  but  under 
the  statute  must  be  in  writing,  it  is  still  sufficient  to  plead  the 
promise,  as  at  common  law,  and  it  need  not  be  alleged  that  it 
is  in  writing.  2  This  rule,  except  in  those  states  where  the 
statute  has  changed  it,  prevails  under  the  code.  8  In  Indiana  ' 
it  must  be  alleged  that  the  contract  is  in  writing,  and  a  copy 
filed  with  the  pleading.*  In  Iowa  it  must  appear  that  the 
contract  is  in  writing.*  and  the  same  rule  obtains  in  Ken- 
tucky. ® 

Pleadingr  consideration.  In  cases  were  it  is  sufficient  to 
show  that  the  contract  is  founded  on  some  consideration,  the 
amount  not  being  the  subject  of  inquiry,  the  allegation  may  be 
made  in  general  terms  as  "  for  value  received,"  for  a  valuable 
consideration,  etc.  This  was  the  rule  at  common  law.  ^  This 
rule  no  doubt  prevails  under  the  code,  and  where  the  plaintiff 
had  pleaded  by  copy  and  the  instrument  contained  the  words 
"  for  value  received,"  there  being  no  other  allegation  of  con- 
sideration, the  court  of  appeals  of  New  York  held  that  the 
averment  was  sufficient.  ®  But  wheVe  questions  of  good  faith 
are  involved  the  amount  of  the  consideration  becomes  impor- 
tant and  a  definite  statement  may  be  required. 


*  Sieph.  PI.  374. 

*  I  Saund.  211  N.;  Anon.  2  SaUc. 
519;  Steph.  PI.  374- 

*  Maiston  v.  Swett,  66  N.  Y.  206; 
Milliard  V.  Austin,  17  Barb.  141;  Sturges 
T.  Burton,  8  O.  S.  215;  Miles  v.  Jones, 
28  Mo.  87;  Gardiner  v.  Armstrong,  31 
Id.  535;  Y.  M.  C.  A.  V.  Dubach,  82 
Id.  475. 

*  Harper  v.  Miller,  27  Ind.  277; 
King  V.  Enterprise,  etc.,  Co.,  45  Id.  43. 

*  Code,  i  2648. 

^  Smith  V.  Fah,  15  B.  Mon.  443. 


'  Jerome  v.  Whitney,  7  Johns.  321. 
In  this  case  it  is  said  (page  324):  **  Had 
the  plaintiff  *  *  declared  upon  the 
note  stating  it  to  have  been  given  for 
value  received,  and  had  not  set  forth 
a  special  and  particular  consideration, 
the  production  of  the  note  would  have 
been  sufficient  to  have  put  the  defendant 
on  his  defense.  *'  See,  also,  Sax  ton  v. 
Johnson,  10  Johns.  418;  Walrad  v.  Pet- 
rie,  4  Wend.  575. 

"  Prindle  v.   Caruthers,  15  N.  Y. 
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Repugnancy  in  pleading  is  an  inconsistency  or  disagree- 
ment between  the  statements  of  material  facts  in  the  pleading,^ 
as  where  a  party  has  pleaded  a  grant  of  rent  out  of  a  term  of 
years  and  then  proceeded  to  allege  that,  by  virtue  thereof,  he 
was  seized  in  his  demesne  as  of  a  freehold.  ^  If,  however,  the 
second  allegation  which  creates  the  repugnancy  is  merely 
superfluous  and  redundant,  so  that  its  rejection  would  not 
materially  alter  the  general  sense  and  effect  of  the  pleading,  it 
may  be  rejected.^ 

Failure  to  state  material  fact.  Where  there  is  a  failure 
to  allege  a  material  fact,  one  necessary  to  show  a  cause  of 
action  or  state  a  defense,  the  presumption  against  the  pleader 
is  that  it  does  not  exist.  * 

A  negative  pregnant  is  such  a  form  of  negative  expres- 
sion as  may  imply  or  carry  with  it  an  affirmative.  This  is  an 
objectionable  form  of  pleading,  because  it  contains  an  admis- 
sion and  leaves  in  doubt  what  is  denied.  In  other  words, 
while  in  the  form  of  a  traverse  it  really  admits  the  important 
facts,  apparently  denied.  This  form  of  pleading  should  not  be 
encouraged,  as  a  plain,  unequivocal  denial  is  easily. made  and 
should  be  required  in  every  case,  yet  where  no  objection  is 
made  to  this  form  of  denial  until  after  trial  and  judgment,  it 
should  be  sustained  as  a  denial.^ 

Matter  which  may  be  proved   under  a  general  denial. 

Not  infrequently  a  pleader,  being  in  doubt  as  to  his  right  to 

prove  certain  facts  under  a  general  denial,  pleads  the  same  as  a 
defense  in  the  nature  of  confession  and  avoidance  when  the 
facts  averred  are  not  new  matter,  but  merely  evidence  in  sup- 


*  2  Bouv.  Law  Diet.  (I4  ed.)466. 

«  Steph.  PL  377;  Butts  case,  7  Rep. 
25  a. 

5  Steph.  PI.  378. 

4  B.  &  M.  R.  R.  V.  Lancaster 
County,  4  Net.  307;  B.  &  M.  R.  R.  v. 
York  Co.,  7  Id.  487;  Gibson  v.  Parlin,  13 
Id.  292. 

"  See  Doolittle  v.  Greene,  32  Iowa, 
123,  in  an  action  for  setting  out  fire  on 
the  prairie  on  the  15th  of  October,  1867, 
and  allowing  it  to  escape  and  destroy  the 
plaintiff's  hay.     The  defendant  in  his 


answer  repeated  the  words  of  the  peti- 
tion and  denied  that  the  defendant  did  on 
the  15th  day  of  October,  1867,  set  fire  to 
prairie  land  by  which  the  hay  of  the 
plaintiff  was  consumed,**  it  was  held  that 
the  answer  was  not  a  nullity  but  raised 
on  issue.  A  like  ruling  was  made  by 
the  Supreme  Court  of  Missouri  in  First 
Nat.  Bank  v.  Hogan,  47  Mo.  472,  and 
in  New  York,  Wall  v.  Buffalo  Water  Co., 
18  N.  Y.  119,  in  which  it  was  held  that 
the  defect  should  be  corrected  on  mo- 
tion. 
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port  of  a  denial.  In  many  cases  of  this  kind  the  defendant, 
by  such  an  answer,  limits  the  scope  of  his  defense.  Thus, 
suppose  that  the  facts  pleaded  and  others  of  a  like  nature  are 
admissible  under  a  general  denial,  by  pleading  only  a  portion 
of  such  facts  the  defendant's  proof  will  be  restricted  to  his 
pleading.     If  the  facts  stated  in  such   an  answer  constitute  a 

denial  or  defense,  the  pleading  is  not  demurrable. 

Denial  of  all  allegrations  not  otherwise  admitted*  This 
form  of  denial  prevailed  to  some  extent  under  the  former 
chancery  practice,  and  hence  has  been  copied  and  is  in  frequent 
use  under  the  code.  It  is  a  very  objectionable  form  of  pleading 
and  leaves  uncertain  what  is  denied.  The  code  requires  a 
general  or  specific  denial  of  all  matter  controverted  by  the 
defendant,  and  also  that  defenses  be  separately  stated  and 
numbered.  These  provisions  require  each  denial  or  defense  to 
point  out  in  some  way  the  matter  to  which  it  relates.  This  is 
a  reasonable  requirement  which  should  be  enforced  by  the 
courts.  This  form  of  denial,  however,  has  received  the  sanc- 
tion of  courts  of  high  standing.  * 

A  denial  ofindebtedness  or  liability,   without   denying   or 

answering  the  facts  upon  which  the  indebtedness  or  liability 
arises,  is  but  a  denial  of  a  legal  conclusion,  and  under  the  code 
raises  no  issue.  Thus,  in  an  action  on  a  promissory  note,  the 
answer  admitted  its  execution,  but  denied  that  the  defendant 
was  indebted  thereon.  On  demurrer  the  answer  was  held  bad,, 
the  court  9«|^ing  "  it  was  not  sufficient  to  state  that  the  de- 
fendant did  not  owe  the  debt."^  So,  in  an  action  on  a  prom- 
issory note,  the  defendant  answered  that  "  the  defendants  do 
not  owe  and  ought  not  to  pay  the  note,  for  they  do  not  admit 
the  regular  protest  thereof  and  notice."  This  was  held  to  raise 
no  issue.  ^     Many  other  cases  of  a  like  import  can  be  cited. 


^  Wheeler  v.  Baiings.  38  N.  Y.  263; 
Youngs  V.  Kent,  46  Id.  672. 

*  Haggard  V.   Hay's,   adm.,   13  B. ' 
Mon.  175. 

'  Clark  V.  Finnell,  16  B.  Mon.  329; 
Morton  v.  Coffin,  29  Iowa,  235;  Frost 
V.  Harford,  40  Cal.  165;  Felch  v.  Beaud- 
ry.  Id.  439;  Christy  v.  Dana,  42  Id.  174; 
Hnston  V.  Twin,  etc.  Co.,  45  Id.  550. 
In  an  action  to  foreclose  a  lien,  an  an- 


swer which  denied  that  the  plaintiff  had 
any  lien,  without  denying  any  of  the  facts 
of  the  petition,  was  held  to  raise  no  issue. 
Bradbury  v.  Crounse,  46  Cal.  287.  It  is 
probable  that  this  decision  is  too  sweep- 
ing. A  denial  of  the  existence  of  a  lien 
to  establish  and  enforce  which  the  action 
is  brought  is  more  than  a  conclusion  of 
law,  and  in  no  event  can  be  treated  as  a 
nullity.  Simmons  v..Sisson,  26  N.  Y.  264. 
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I>enlal  of  fitctSy  but  not  conclusions  of  law.  Where  the 
defendant,  in  his  answer,  denies  the  facts  averred  by  the 
plaintiff,  in  his  petition,  or  sets  forth  facts  which  constitute  a 
defense,  he  need  not  deny  the  conclusions  of  law,  or  inference, 
from  the  facts  pleaded  by  the  plaintiff.  Thus,  where  the  de- 
fense to  an  action  was  that  the  contract  was  illegal  as  being  in 
restraint  of  trade,  and  the  facts  showing  such  restraint  were 
pleaded,  but  the  illegality  was  not  expressly  averred,  the  an- 
swer was  held  to  be  sufficient.  ^ 

Denial  of  information  or  knowled^re.  When  the  defend- 
ant disputes  the  truth  of  the  petition,  ordinarily  he  should  do 
so  by  a  direct  denial  "  of  each  and  every  allegation  of  the  peti- 
tion," or  such  allegations  as  are  controverted  by  him  If  he 
is  ignorant  of  the  matters  alleged  in  the  petition,  he  may  deny 
that  he  has  information  or  knowledge  in  relation  to  the  mat- 
ters pleaded  sufficient  to  form  a  belief,  and  denies  the  same.  * 

It  may  appear  from  the  answer  itself,  however,  that  the 
defendant  knows  whether  the  charge  is  true  or  false.  In  such 
case  he  should  not 'be  permitted  to  state  an  apparent  false- 
hood as  an  alleged  defense.  Such  answer  may  be  stricken 
from  the  files  as  sham.  ^ 

Remedy  under  the  code  for  defects  of  form.  If  a  plead- 
ing is  ambiguous,  uncertain  in  its  statement  of  facts,  quantity, 
quality,  time,  place,  value,  or  in  any  other  respect,  but  fairly 
construed,  shows  a  liability  of  the  defendant  to  the  plaintiff, 
the  code  provides  one  remedy  for  all  cases,  viz.:  A  motion, 
in  which  the  defect  complained  of  must  be  pointed  out,  and,  if 
not  objected  to  by  motion,  it  will  be  waived.  Thus,  if  an  alle- 
gation is  indefinite  or  uncertain,  so  that  the  precise  nature  of 
the  charge  or  defense  is  not  apparent,  a  motion  to  make  definite 
and  certain,  and  specifically  pointing  out  what  is  desired,  is  the 
remedy  of  the  code.  In  an  early  case  the  Court  of  Appeals  of 
New  York  said:  "  Where  defects  in  a  complaint  are  not  of 
such  a  substantial  nature  as  to  be  available  under  the  ground 
of  demurrer,  that  it  does  not  state  facts  sufficient  to  constitute 

^  Prost  V.  More,  40  Col.  347.  had  previously  been  made  by  the  same 

s  In  Gas  Co.  v.   San  Francisco,  9  court  in  Curtis  v.  Richards,  Id.  33. 

Cal.,  453,  the  court  seems  to  have  placed  'Curtis  v.  Richards,   9  Cal.    33; 

a  very  narrow  construction  upon  a  de-  Wing  y.  Dugan,  8  Bush.  583. 

nial  of  this  kind,  and  the  same  ruling 
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a  cause  of  action,  the  remedy  is  by  motion  to  make  the  faulty 
pleading  more  definite  and  certain  ;  that  proceeding  (by  mo- 
tion) has  taken  the  place  of  demurrer  for  want  of  form  ;'*  and 
this  is  the  rule  in  all  the  code  states  at  the  present  time.^ 

*  Prindle  v.  CanitherSy  15  N,  Y.  425. 


CHAPTER  III. 

Parties  to  an  Action. 


\ 


The  code  has  simplified  the  procedure  in  relation  to  parties 
plaintiff.  The  general  rule  being  that  the  action  is  to  be 
brought  by  the  real  party  in  interest — the  person  or  persons 
entitled  to  the  fruits  of  the  litigation.  ^ 

At  Common  Law  a  person  who  posseses  the  legal  interest 
can  alone  sue.  ^ 

If  a  chose  in  action  is  assigned,  therefore  the  assignee  can 
not  bring  an  action  in  his  own  name,  but  must  bring  the  same 
in  the  name  of  the  assignor  for  his  use. 

Bills  of  exchange  and  negotiable  promissory  notes  were 
excepted  from  this  rule. 

In  equity  the  assignee  of  a  chose  in  action  was  the  proper 
party  plaintiff,  because  he  held  the  beneficial  interest,  and  the 
assignor  was  neither  a  proper  nor  a  necessary  party.  The 
code  has  adopted  the  equity  rule. 

Option  of  Joiningr*  At  common  law  the  option  of  joining 
the  parties  as  plaintiffs  or  defendants  did  not  exist,  because  a 
disputed  issue  was  alone  contested  between  adverse  claimants, 
and  the  immediate  parties  to  the  action  were  alone  bound  by 
the  decision. 


'  Judge  Story  in  the  preface  to  kis 
work  on  equity  pleading  complains  that 
previous  works  had  neglected  the  subject 
of  parties.  He  says  (p.  14):  "  There 
is  one  prominent  defect  in  all  these 
treatises,  and  that  is  the  want  of  a  com- 
prehensive and  accurate  view  of  the. 
principles  which  govern  that  most  in- 
tricate and  important  branch  of  equity 
pleadings,  the  subject  of  the  proper  and 
necessary  parties  to  bills.  My  aim  has 
been,  as  far  as  I  could,  bat  perhaps  not 


with  entire  success,  to  supply  this  de- 
fect. I  had  not  an  opportunity  of  see- 
ing Mr.  Calvert's  treatise  on  Parties  to 
Bills  in  Equity  until  after  my  own  chap- 
ter on  the  same  head  had  been  com- 
pleted, and  the  work  itself  was  in  the 
press.  Upon  a  review  of  his  book  I 
have  the  consolation  to  find  that  I  have 
not  overlooked  any  very  important  au- 
thorities bearing  on  the  subject." 

'  Coolidge  V.   Ruggles,    15  Mass. 
388. 
(20) 


PARTIES  TO  AN    ACTION. 


21 


In  equity,  however,  a  decree  was  sought  as  in  an  action 
to  foreclose  a  mortgage  or  like  case,  wKich  would  affect  many 
persons.  It  was  necessary,  therefore,  that  all  persons  whose 
interests  might  be  affected  by  the  proposed  decree  or,  who 
might  be  necessary  parties  before  there  was  a  complete  adjust- 
ment, should  be  before  the  court. 

Interest  of  plaintiflls  consistent.  In  equity,  also,  it  is  only 
requisite  that  the  interests  of  the  plaintiffs  should  be  consistent, 
and  it  was  not  an  objection  that  the  interests  of  the  defendants 
were  in  conflict  with  each  other ;  or  that  some  of  their  interests 
were  the  same  as  those  of  the  plaintiffs,  as  the  court  would  so 
enter  its  decree  as  to  determine  their  rights  and  give  each  per- 
son proper  relief.  The  code,  therefore,  in  respect  to  parties 
has  substantially  adopted  the  rules  heretofore  existing  in  courts 
of  equity. 

Party  plaintiff.  As  a  general  rule,  the  party  who  is  en- 
titled to  the  fruit  of  the  litigation,  is  the  proper  person  to 
bring  and  maintain  an  action.  He  is  the  real  party  in  interest. 
In  actions  at  law  but  little  difficulty  will  be  found  in  who^ire 
proper  and  who  necessary  parties,  but  in  actions  in  equity  and 
mixed  legal  and  equitable  actions,  the  matter  iSsUOt  so  easy  of 
solution. 

Where  a  thing  in  action  is  assigned  absolutely,  so  that  the 
assignee  becomes,  in  fact,  the  owner  thereof,  he  is  the  real 
party  in  interest,  and  it  is  not  material  whether  his  title  is  legal 
or  equitable,  he  may  maintain  an  action  in  his  own  name. 

Tbe  form  of  assigrnment,  whether  verbal  or  in  writing,  is 
not  material,  as  that  relates  more  to  the  proof  of  the  transfer 
than  to  the  assignment  itself.  Therefore,  a  verbal  sale  is  suffi- 
cient to  entitle  the  plaintiff  to  recover.^ 


^  Williams  v.  Norton,  3  Kan.  295; 
Wdnwick  v.  Bender,  33  Mo.  80;  White 
T.  Phelps,  14  Minn.  21;  Pearson  v.  Cum- 
miugs,  28  la.  344 ;  Andrews  v.  McDan- 
iel,  68  N.  C.  385.     It  may  be  made  on  a 

separate  piece   of  paper.     Thornton  v. 

Crowther,    24   Mo.    164;    McClain  v. 

Weidemeyer,     25   Id.  364.      To   obtain 

the  legal  title  to  commercial  paper,  pay- 


able to  order,  it  must  be  endorsed  by  the 
payee.  And  where  the  transfer  has  been 
made  to  a  donaj!de'p\xTchsiser  before  due 
for  a  valuable  consideration,  the  pur- 
chaser, to  be  protected  from  prior  equi- 
ties, must  hold  as  endorsee,  although  the 
equitable  owner,  without  endorsement, 
may,  subject  to  defenses,  recover  in  his 
own  name. 
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All  causes  of  action  which  sarYive,  are  assifirnable»   and 

pass  to  the  executor  or  administrator.  The  only  change  made 
is  to  transfer,  with  the  beneficial  interest,  the  right  of  action, 
also  in  these  cases  where,  before,  the  court  would  recognize 
and  protect  the  rights  of  the  assignee.  No  new  right  of  action 
is  created  except  in  regard  to  mesne  profits  and  for  injury  to 

real  or  personal  estate,  or  for  deceit  or  fraud.  ^ 

What  rights  of  action  are  assi^rnable?  By  the  statute 
3  Edward  III.,  chap.  8,  which  is  treated  as  a  part  of  the  com- 
mon law,  every  kind  of  injury  to  personal  property,  by  reason 
of  which  it  has  been  rendered  of  less  value  to  the  estate,  gives 
a  right  of  action  which  survives  to  the  personal  representative, 
while  a  right  which  springs  from  personal  inji^ry  dies  with  the 

party.* 

What  rights  of  action  not  assignable*    As  a  general  rule  it 

may  be  stated  that  mere  personal  torts,  which  die  with  the 

party,  and  do  not  survive  to  his  personal  representatives,  arc 

not    assignable.'      And  the  converse  of  the   proposition   is 

true,  that  rights  of  action  which  survive  are  assignable. 


1  Hodgman  v.  Western  R.  R.  Co., 
7  How.  Pr.  492 ;  Noonan  v.  Orton,  34 
Wis.  259;  Swan's  PL  and  Pr.  55. 

«  Bliss  on  Code  PI.  §  39. 

'  All  causes  of  action  that  survive* 
and  pass  to  the  executor  or  adminis- 
trator of  a  deceased  person,  as  assets,  or 
continue  as  liabilities  against  his  estate, 
are  assignable,  while  causes  of  action 
which  do  not  survive  are  not  assignable. 
Nothing  is  excluded  except  mere  per- 
sonal torts,  which  die  with  the  party. 
Hoyt  V.  Thompson,  5  N.  Y.  320-347; 
Archibald  v.  Mut.  Life  Ins.  Co.,  38  Wis. 
542;  Devlin  v.  The  Mayor,  63  N.  Y.  8; 
Hardin  v.  Helton,  50  Ind.  319.  A 
party  may  assign  his  right  to  recover 
compensation  under  contract,  the  stipu- 
lations of  which  are  to  be  fulfilled  either 
by  the  assignor  or  assignee.  St.  Louis 
V.  Clemens,  42  Mo.  69;  Philadelphia  v. 
Lockhardt,  73  Penn.  St.  2ii;  Field  v. 
The  Mayor,  6  N.  Y.  179;  Hawley  v. 
Bristol,  39  Conn.  26.  The  question  in 
snch  cases  is,  was  there  an  existing  con- 
tract   which,   when    fully    performed. 


would  entitle  the  assignee  to  the  con* 
sideration?  This  rule  will  apply  only 
where  the  services  are  not  necessarily 
personal,  because  it  is  the  right  of  the 
employer  to  have  the  personal  service  of 
the  person  agreeing  to  render  them,  and 
equally  so  of  the  employ^  to  render  the 
services  to  his  employer.  Bethlehem  v. 
Annis,  40  N.  H.  34;  Davenport  v. 
Gentry,  9  B.  Mon.  427;  3  Pom.  Eq., 
$  1276.  Neither  can  a  person  who  has 
entered  into  a  contract  involving  per- 
sonal skill  or  confidence  in  himself,  be 
permitted  to  substitute  another  to  per- 
form the  services,  but,  after  he  has  per- 
formed the  services,  he  may  assign  his 
right  to  the  compensation  therefor. 

A  cause  of  action  for  false  repre- 
sentation as  to  the  value  of  certain  prop- 
erty survives,  and  may  be  assigned. 
Grant  v.  Ludlow,  8  O.  S.  i ;  Beckham 
v.  Drake,  8  M.  &  W.  846;  Byxbie  v. 
Wood,  24  N.  Y.  607;  Zabriskie  v.  Smith, 
13  Id.  322. 

A  bill  of  exchange  or  promissory 
note,  payable  to  order,  may  be  assigned 
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A  breach  of  promise  of  niarriagre  is  so  far  personal  as  not 
to  survive  the  death  of  either  party.  ^ 


TRithoat  indorsement,  and  the  assignee 
will  obtain  a  good,  equitable  title;  but 
the  paper,  it  is  said,  will  be  subject  to 
whatever  defenses  mi^ht  have  been 
made  against  the  assignor.  2  Parsons 
N.  &  B.  46,  and  cases  cited  in  notes.  In 
England  those  emoluments  which  the 
government  pays  to  certain  officials,  as 
compensation  or  reward  for  their  public 
services,  and  which  are  regarded  as  hon- 
orary, cannot  be  assigned.  3  Pom.  Eq., 
^  1276,  and  cases  cited.  But  in'  this 
coojitry,  in  the  absence  of  a  statute  or 
regulation  prohibiting  it,  such  assign- 
ments appear  to  be  valid.  A  mere  ex- 
pectancy', however,  not  coupled  with  an 
interest,  cannot  be  assigned.  Munsell 
v.  Lewis,  4  Hill,  635.  -Where  an  as- 
signment is  absolute,  that  is,  where  the 
asagnee  takes  the  entire  interest  in  the 
thing  assigneil,  the  assignment  is  legal 
rather  than  equitable,  no  matter  what 
the  form  may  be.  But  if  the  assignee  s 
to  account  to  the  assignor  for  any  por- 
tion of  the  proceeds,  then  the  assign- 
ment is  equitable. 

When  a  note  secured  by  mortgage 
is  assigned,  the  assignment  carries  with 
it  the  security,  and  the  assignee  may 
bring  an  action  in  his  o\^ii  name  to  fore- 
close the  5ame»  Bank  v.  Anderson,  14 
Iowa,  544;  Green  v.  Hart,  i  Johns.  590. 
In  the  case  la<;t  cited  it  is  said  (page 
591):  **  In  the  present  case  the  mortgage 
was  delivered  to  the  assignee  of  the 
debt.  Had  it  not  been  delivered,  nor 
anything  said  about  it,  I  should  have 
considered  the  respondent,  on  the  fail- 
ure of  Johnson  to  pay  the  note,  entitled 
to  the  aid  of  the  mortgage."  Jones  on 
Mort.,  $1377.  And  the  same  rule  ap- 
plies to  any  other  security. 

A  claim  for  property  wrongfully  or 

'  Chamberlain  v.  Williamson,  2  Mau. 
&  Sel.  408;  I^ttimore  v.  Simmons,  13 
S.  &  R.  183;  Stebbinsv.  Palmer,  1  Pick. 


fraudulently  withheld  or  taken,  or  for 
an  injury  to  personal  or  real  property, 
may  be  assigned.  Grant  v.  Ludlow,  8 
O.  S.   i;  Swan's  PI.  &  Pr.  65. 

Where  an  entire  demand  has  been 
assigned  in  distinct  parts  to  different  in- 
dividuals, an  assignee  of  one  of  the  parts 
may  bring  an  action,  stating  the  facts  in 
his  petition,  and  making  the  other  as- 
signees defendants.  Cook  v.  Gen.  Mut. 
Ins.  Co.,  8  How.  Pr.  514;  Swan's  PI.  & 
Pr.  66. 

Leases,  The  subject  matter  of  cov- 
enants in  leases  which  rim  with  the 
land  to  bind  the  assignee,  must  be  in  esse 
at  the  time  of  the  demise.  The  leading 
case  on  this  question  is  Spencer's  case, 
5  Coke,  16,  in  which  it  was  held  that,  if 
the  covenant  relate  to  a  matter  not  in 
existence  when  the  lease  was  made,  the 
assignee  was  not  bound.  If,  however,  the 
covenant  relate  to  something  in  exist- 
ence when  the  lease  is  made  —  as  to  re- 
pair the  house — the  assignee  will  be 
bound.  Only  such  covenants  run  with 
the  land  as  become  united  with  and 
form  a  part  of  the  consideration  for 
which  the  land  or  some  interest  in  it  was 
leased  by  the  covenanter  from  the  cov- 
enantee. As  stated  by  Gould,  J.:  Since 
when  the  covenants  are  in  the  very  con- 
veyance by  which  the  covenanter,  etc., 
acquired  his  land,  the  performance  of 
those  covenants  plainly  forms  a  part  of 
the  consideration,  without  which  the 
conveyance  would  not  have  been  made. 
Van  Rensselaer  v.  Smith,  27  Barb.  146; 
I  Wash  R.  P.  (4cd.)497. 

The  assignee  of  a  lease  is  bound  to 
know  the  nature  and  contents  of  the 
lease.  When  there  is  a  recital  in  the 
lease  that  the  premises  are  to  be  occu- 
pied for  a  particular  use,  the  covenant 

71;  Smith  V.  Sherman,    4  Cush.  408; 
Wade  V.  Ivalbfleisch,  58  N.  Y.  282. 
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*<  An  executor,  admin  istrator,  gruardian,  trustee  of  au  ex- 
press trusty  a  person  with  whom  or  in  whose  name  a  contract 
is  made  for  the  benefit  of  another,  or  a  person  expressly  author- 
ized by  statute,  may  bring  an  action  without  joining  with  him 
the  person  for  whose  benefit  it  is  prosecuted.  Officers  may 
sue  and  be  sued  in  such  name  as  is  authorized  by  law,  and 
official  bonds  may  be  sued  upon  in  the  same  way." 

Au  express  trust  is  thus  defined:  "  It  is  intended  manifest- 
ly to  embrace  not  only  formal  trusts  declared  by  deeds  inter 
partes^  but  all  cases  in  which  a  person  acting  in  behalf  of  a 
third  party  enters  into  a  written  express  contract  with  another, 
either  in  his  own  individual  name  without  description,  or  in 
his  own  name  expressly  in  trust  for,  or  on  behalf  of,  or  for  the 
benefit  of  another,  by  whatever  form  of  expression  such  trust 
may  be  declared.  It  includes  not  only  a  person  with  whom, 
but  one  in  whose  name  a  contract  is  made  for  the  benefit  of 
another." 

As  a  general  rule  all  persons  materially  interested  in  the 
subject  of  the  action  should  be  made  parties,  either  plaintiff's 
or  defendants,  in  order  that  there  may  be  a  complete  and  final 
decree.  ^ 


runs  with  the  land   and  binds  the  as-* 
signee.     i  Wash.  R.  P.  (4  ed.)  499,  and 
cases  cited. 

If  a  covenant  running  with  the  land 
is  divisible  in  its  nature,  and  the  entire 
interest  in  different  portions  of  the  land 
passes  by  assignment  to  distinct  persons, 
the  covenant  will  attach  to  each  parcel 
pro  tanto,  I  Wash.  R.  P.  502,  and  cases 
cited. 

A  grant  by  a  lessee  of  his  entire  es- 
tate is  an  assignment  of  the  lease, 
whether  it  lie  in  the  form  of  a  lease  or  a 
formal  assignment.     And  if  the  lessor, 


during  the  term,  mortgage  the  premises, 
it  may  operate  as  an  assignment  of  the 
reversion  pro  ianto,  but  the  mortgagee 
must  obtain  possession  of  ihe  mortgaged 
premises  l^efore  he  can  require  the  ten- 
ant to  pay  the  rent  to  him.  1  Wash. 
R.  P.  508. 

Where  land  is  conveyed  before  the 
covenants  are  broken,  the  assignee  or 
grantee  at  the  time  of  the  breach  is  the 
proper  plaintiff.  Suydam  v.  Jones,  10 
W'end.  181;  King  v.  Kerr,  5  Ohio,  155; 
Withy  v.  Mumford,  5  Cowen,  137. 


^  Williams  v.  Bankhead,  19  Wall. 
571;  Williams  v.  Russell,  19  Pick.  162. 
Story  V.  Livingston,  13  Pet.  357;  New- 
comb  V.  Horton,  18  Wis.  568;  Hill  v. 


Proctor,  10  W.  Va.  78 ;  Janes  v.  Will* 
iams,  31  Ark.  177;  Inglehart  v.  Moore, 
21  Tex.  504. 
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Necessary  parties  are  such  as  are  requisite,  in  order  that 
the  court  may  render  a  valid  judgment  in  respect  to  the  sub- 
ject of  the  action.  To  constitute  a  necessary  party,  he  must 
possess  an  interest  in  the  subject  of  the  action,  or  some  agency 
or  trust  in  relation  thereto.  ^ 

Proper  parties  are  such  as  are  not  absolutely  essential  in 
order  that  the  court  may  render  a  valid  decree,  except  as  to 
those  not  made  parties. 

Tke  greneral  rule  is  that  all  persons  whose  interests  are 
involved  in  the  issue  should  be  made  parties.  ^  If  the  person's 
interests  will  be  directly  affected  by  the  decree  he  is  a  neces- 
sary party  and  should  be  brought  in.  ^  If  his  interests  are  not 
directly  affected,  but  he  has  an  interest  in  the  controversy,  as 
between  the  parties  to  the  action,  he  should  be  made  a  party  in 
order  that  there  maybe  a  final  decree.  *  If,  however,  he  has  an 
interest  in  the  subject  matter  of  the  action,  which  may  be  set- 
tled in  that  suit,  but  no  interest  in  the  controversy  between  the 
immediate  parties  to  the  action,  he  may  be  joined  or  not,  at  the 
option  of  the  plaintiff.^  As  a  decree  binds  only  parties  and 
privies  ordinarily,  the  better  course  is  to  join  either  as  plaint- 
iffs or  defendants  all  persons  who  have  an  interest  in  the  sub- 
ject matter  of  the  action. 

The  general  rule  as  to  the  joinder  of  plaintiffs  is,  that  all 
persons  having  an  interest  in  the  subject  of  the  action,  and  in 
obtaining  the  relief  demanded,  may  join;  but  if  one  who  should 
be  joined  as  plaintiff  shall  not  consent  thereto,  he  maybe  made 
a  defendant,  the  reason  being  stated  in  the  petition. 

Where  several  persons  have  a  common  interest  arising  out 
of  the  same  matter,  though  their  interests  are  separate,  they 
may  join  in  an  action  for  equitable  relief,  provided  their  inter- 
ests are  not  adverse.  ^ 

Thus,  if  the  waters  of  a  stream   are   diverted  whereby  the 

*  Baker  V.  Rowan,  2  Stew.  &  P.  365;  *  Harding  v.  Handy,  11  Wheat.  132; 

•  Gilmore  v.  Johnson,  14  Ga.  686:  Hicks  v.  Campbell,  19  N.  J.  Eq.  186. 
Bettinger  v.  Bell,  65  Ind.  452 ;  State  v.  *  Williams  v.   Bankhead,  19  Wall 
Sanderson,  54  Mo.  206.  571;   Shields  v.  Barrow,    17  How.   130; 

'  Robertson  V.  Carson,  19  Wall.  94;  Wormlcy  v.  Wormley,  8  Wheat.    132; 

Supervisors  v.  Wallbridge,  38  Wis.  188;  Birdwell  v.  Butler,  13  Tex.  341. 
Mallow  V.  Hmdj,  12  Wheat.  193;  Lewis  ®  This  provision  of  the  code   does 

V.  Elrod,  38  Ala.  21.  not  contemplate  a  joint  interest   of  the 


■ 
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owners  of  mills  thereon  are  injured,  they  may  unite  in  an  ac- 
tion to  enjoin  the  diversion,  although  their  titles  are  several.  ^ 

Exceptions  to  the  rule.  The  rule  which  requires  all  per- 
sons who  have  an  interest  in  the  action  to  be  made  parties,  is 
one  calculated  to  promote  justice,  by  bringing  all  matters  in 
controversy,  in  relation  to  the  subject  matter,  before  the  court 
for  a  final  decree.  It  frequently  happens,  however,  that  all 
persons  interested  cannot  be  joined  as  parties  and  served  with 
process — as  where  some  of  them  are  beyond  the  jurisdiction  of 
the  court,*  or  are  dead,  and  their  legal  representatives  are  un- 
known.^ In  many  of  the  code  states  there  are  provisions  for 
service,  by  publication  upon  unknown  heirs,  and  like  cases. 
To  authorize  such  service  the  subject  of  the  action  must  be 
within  the  jurisdiction  of  the  court. 

Where  the  court  can  dispose  of  the  merits  of  the  case 
without  prejudice  to  the  rights  of  those  not  before  it,  and  a 
satisfactory  reason  is  alleged  and  proved  for  the  failure  to  bring 
them  in,  the  court  may  proceed  and  render  a  decree;  *  but  if 
the  rights  of  those  not  made  parties  are  involved  to  such  a 
degree  with  the  parties  before  the  court  that  a  decree  will 
prejudice  their  rights,  they  must  be  made  parties. 

.  plaintifls,  nor  absolutely  reqaire  that  all  plainants  thus   have  right  in   the  same 

persons  having  an  interest  in  the  subject  subject,  and  the  nature  of  the  case  forms 

matter  of  the  action  shall  be  joined.     It  a  community  of   interests  in  the  com- 

is  permissive  —  that  is,  that  all  persons  plainants.     One    creditor    may    sue    in 

who  will    be  benefited    by    the    relief  equity  for  himself   and  other  creditors 

sought  may  join  to  obtain  it.     Robinson  having  like  rights,  and  yet  the  debts  de- 

V.  Smith,  3  Paige,  222.     Grant  v.  Van-  manded  are  distinct  and  rise  from  sepa- 

Schoonhoven,  9  Id.  255.  rate  contracts.     The  common  claim  of 

*  InReidv.Gifford,  Hopk.Ch.  416, it  the  different  creditors  to  the  same  relief 

is  said :     "  The  complainants  are  several  is  considered  in  equity  as  one  demand, 

proprietors  of  distinct  lands  and  mills,  and  separate  suits  are  not  necessary.** 

and  of  separate  parts    of  the    natural  The  rule  of  equity  is  that  matters  which 

water  course;  and  the  defendants  object  may  be  demanded  by  one  suit  must  be 

that  these  complainants  having  distinct  of  the  same  nature.    Mitford  Eq.  PI.  146. 

rights,  cannot  join  in  this  suit.     This  ob-  Belknap  v.  Trimble,  3  Paige,  577. 

jection  is  more  specious  than  solid.    The  •  Cassidy  v.  Shimmin,    122    Mass. 

rights  of    the  several  complainants   to  10;  McCalebv.  Critchfield,  5  Heisk.  291. 

their  respective  lands  are  indeed  distinct;  •  St.  John  v.  Hardwick,  11  Ind.  252; 

but  the  grievance  in  question  is  a  com-  Davis  v.  Hoopes,  33  Miss.  183. 

mon  injury  to  all  the  complainants.  The  *  Mallow  v.  Hmde,  12  Wheat.  194; 

water  in  its  natural  descent  from  the  Barney    v.     Baltimore,    6    Wall.     285; 

lake  becomes  the  property  of  each  of  the  McPike  v.  Wells,  54  Miss.  145;  Gregory 

complainants  successively;  all  the  com-  v.  Stetson,  133  U.  S.  579. 
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Jndcrment  creditors  having  separate  judgments  may  unite 
in  an  action  in  the  nature  of  a  creditor's  bill  to  reach  the  prop- 
erty of  the  debtor,^  and  the  same  rule  applies  to  creditors  of 
a  corporation.*  The  object  in  both  cases  being  to  obtain  a 
common  fund  from  which  creditors  are  to  be  paid/r^  rata 

A  tax  payer,  where  the  illegality  extends  to  the  whole  as- 
sessment, may,  on  his  own  behalf  and  that  of  all  oth'er  tax 
payers  of  the  county  or  district,  enjoin  the  collection  of  an 
illegal  tax.^ 

In  some  of  the  states  this  relief  is  denied.  The  right  of  a 
court  to  close  its  doors  and  say  it  will  not  grant  relief  in  a 
proper  case  is  very  doubtful. 

Trustees  appointed  by  the  court  or  by  any  instrument  in 
the  nature  of  a  grant  or  conveyance,  may  sue  without  joining 
the  beneficiaries.  * 

An  auctioneer  may  sue  for  the  price  of  goods  sold  by  him, 
and  it  is  not  necessary  to  prove  that  he  has  a  special  property 
in  the  goods.*     But  the  owner  of  the  goods  may  also  sue. 

A  sheriff  may  maintain  an  action  for  the  price  of  goods 
sold  by  him.®  And  where  property  taken  under  an  order  of 
attachment  by  him  has  been  converted,  he  is  the  proper  party 
to  sue  for  the  same.  ^ 

The  lowest  responsible  bidder,  or  a  tax  payer,  where  the 
statute  requires  contracts  to  be  let  to  the  lowest  bidder,  may 
maintain  an  action  in  a  proper  case  to  compel  public  officers 


^  I  Barb.  Ch.  154. 

•  Conro  V.   Iron  Co.,  12  Barb.  27. 

•  VHien  the  illegality  in  a  tax  affects 

a  sin^e  person  only,  or  affects  him  in  a 

peculiar  majiner  different  from  that  of 

others,  he  must  bring  his  separate  action 

to  restrain  its  collection;  nor  can  a  joint 

action  be  maintained  by  two  or  more 

persons  setting  out  distinct  grounds  on 

which  each  seeks  relief.     But  where  the 

illegality  extends  to  the  whole  a5ses3- 

ment,  or  it  affects  a  number  of  persons  in 

the  same  manner,  any  number  or  all  of 

those  thus  affected  may  join  in  an  action 

to    restrain   the    collection  of  the  tax. 

Cooley  on  Taxation,  545,  and  cases  cited. 


One  person  cannot  maintain  an  action  to 
enjoin  the  collection  of  taxes  from  an- 
other. M.  R.  R.  Co.  V.  Wheaten,  7 
Kas.  232.  When  an  action  is  brought 
by  a  stockholder  to  restrain  the  illegal 
taxation  of  the  corporation,  it  must  be 
made  a  party.  Davenport  v.  Dows, 
18  Wall.  626.  See  Interpleader.  The 
U.  P.  R.  R.  V.  Buffalo  Co.,  9  Neb.  449. 

*  Lewis  V.  Graham,  4  Abb.  Pr.  106. 

*  Minturn  v.  Main,  7  N.  Y.  220. 

5  McKee  v.  Lineberger,  69  N.C.  217; 
Armstrong  v.  Vroman,  11  Minn.  22a 

'  Schaeffer  v.  Marienthal,  17  O.  S. 
184. 
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to  let   contracts  for  public   improvements   to  the  lowest  re- 
sponsible bidder.  ^ 

In  some  of  the  states  this  power  is  denied,  apparently  with- 
out sufficient  cause.  The  best  interests  of  society  are  pro- 
moted by  protecting  the  taxpayers  and  preventing  favoritism, 
corruption  and  fraud  in  the  letting  of  public  contracts. 

Owners  of  separate  lots  abutting  on  a  street  may  join  in  an 
action  to  restrain  the  construction  of  a  railway  thereon,  the 
basis  of  the  action  being  that  it  will  injure  their  property.  2 

Where  the  action  is  one  of  public  right  to  procure  the 
enforcement  of  a  public  duty,  an  action  may  be  instituted  by 
a  citizen  in  the  name  of  the  state,  by  mandamus.^ 

A  widow  and  her  minor  children,  constituting  one  family, 
may  join  in  an  action  for  loss  of  means  of  support  against  those 
who  furnished  liquor  to  the  husband  and  father.* 

The  right  to  bring  an  action  for  loss  of  means  of  support 
is  given  only  by  statute,  and  that  must  be  consulted  to  determine 
who  are  proper  parties  plaintiff  and  defendant.  The  statute 
should  receive  a  liberal  construction  in  furtherance  of  justice. 

Joint  creditors  must  sue  jointly,  and  cannot,  by  dividing 
the  claim,  acquire  a  separate  cause  of  action  against  their 
debtor.*^  But  if  the  debtor  pay  all  but  one  of  his  creditors,  he 
may  maintain  an  action  for  his  share. 

All  the  partners  in  a  firm,  or  members  of  an  incorporated 
company,  when  the  contract  sued  on  was  made,  should  be 
joined  in  an  action  for  the  breach  of  it.  ^ 

When  a  contract  is  entered  into  with  an  agent  in  his  own 
name,  the  promise  being  made  directly  to  him,  although  it  is 
known  he  is  acting  for  a  principal,  he  may  maintain  an  action 
upon  the  contract  in  bis  own  name  without  joining  the  person 
beneficially  interested  therein. " 

*  The  People  v.  Corns., 4  Neb.  161.        N.  Y.  389,  the  plaintiff  was  the  agent 
'  Taylor  v.  Bay  City,  etc.,  R.  Co.,        for    a    foreign    insurance    corporation. 

45  N.  W.  R.  335.  The  defendant  agreed  to  take  a  certain 

'  State  V.  Shropshire,  4  Neb.  413.  amount  of   stock    in    the   corporation, 

*  Roose  V.  Perkins,  9  Neb.  304.  and  gave  the  agent  two  notes  therefor 
^  Upjohn   V.  Ewing,  2   O.   S.    13;  in   the  following    form:    "New   York, 

Harrison  V.  McCormick,  69  Cal.  6i6.  March   i,    1855.     On  the    first  day  of 

«  Dicey  on  Parties,  151.  July,  1855, 1  promise  to  pay  V.  Consid- 

7  In  Considcrant    v.    Brisbane,  22        erant,  as  executive  agent  of  the  company, 


PARTIES   TO   AN  ACTION. 


29 


Death  of  cestui  que  trust.  The  payee  of  a  promissory 
note,  although  named  therein  as  trustee  for  a  third  person,  may 
bring  an  action  thereon  in  his  own  name,  even  if  the  cestui 
que^  trust  be  dead.  ^ 

A  greneral  agr^nt  who  deposits  money  in  a  bank  in  his  own 
name  as  "  agent,**  subject  to  his  check,  and  whose  checks  and 
drafts  so  drawn  have  been  honored  by  the  bank,  may  sue  the 
bank  in  his  own  name  for  a  balance  due  on  account.  ^ 

The  holder  of  a  note  as  collateral  security  for  the  payment 
of  a  preexisting  debt,  is  the  real  party  in  interest,  and  may 
bring  an  action  thereon  in  his  own  name.^ 

Where  securities  are  taken  in  the  name  of  another  who 

has  no  real  interest  in  them,  the  person  beneficially  interested 
may  bring  an  action  to  enforce  the  same.* 

If  a  contract  is  made  by  a  partner  In  his  own  name,  he  may 
bring  an  action  thereon,  or  the  whole  firm  may  join.^  The 
same  rule  would  apply  as  in  case  of  an  express  contract  made 
with  an  agent. 

Co-executors  must  join  as  plaintiffs  in  an  action,  and  the 
same  rule  applies  to  co-administrators  ;  but  if  a  contract  is 
made  with  one  of  the  executors  or  administrators  alone,  he 
may  maintain  an  action  thereon. 

Where  a  portion  of  a  policy  of  insurance  is  made  payable 
to   another  by   indorsement    to    the    extent    of  his  mortgage 


Bureau,  Gaellion,  Goden  &  Co. ,  the  sum 
of  $5,000,   for  -which  I  am  to   receive 
stock  of  said  company,  known  as  pre- 
mium stock,  to  the  amount  of  $5,000, 
value  received.     A.  Brisbane."    It  was 
held  that  the  agent  could  maintain  an 
action  in  his  own  name.     To  the  same 
effect  are  Winters  v.  Rush,  34  Cal.  136; 
Fire  Brick  Co.    v.   Cook,   44  Mo.   29  ; 
Wr^ht  V.  Tinsley,  30  Id.  389 ;  Weaver 
V.  Trustees,  28  Ind.    112;  Rice  v.    Sav- 
ery,  22  Iowa,  470 ;  Scantlin  v.   Allison, 
12  Kas.  85.     The  cases  where  an  agent 
may  sue  in  his  own  name  may  be  divided 
into  three  classes,     ist.  Where  the  con- 
tract is  in  writing  made  directly  with  the 
agent  in  his  own  name.    2d.  Where  the 


agent  is  the  only  known  principal.  3d. 
Where  the  agent  has  made  a  contract  in 
which  he  has  a  special  interest  or  prop- 
erty. 

Where  an  instrument  is  made  pay- 
able to  the  agent,  he  may  sue  upon  it, 
whatever  its  character. 

^  Beck  v.  Haas,  31  Mo.  App.  180; 
Peters  v.  Pac.  G.  Co. ,  7  So.  R.  790. 

*  McLaughlin  v.  First  Natl.  Bank, 
43  N.  W.  R.  715. 

'  Herron  v.  Cole,  25  Neb.  692. 

**  Lang  V.  Duchac,  73  Wis.  646; 
Castleman  v.  Berry,  10  S.  E.  R.  884. 

'  Skinner  v.  Stocks,  4  B.   &  Aid. 

437- 
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interest,  he  should  be  joined  as  plaintiff.^  But  if  he  refuse  to 
join,  he  may  be  made  a  defendant. 

A  Joint  action  cannot  be  maintained  by  several  plaintiffs 
against  a  defendant  upon  several  matters  which  are  entirely 
distinct  and  unconnected  ;  that  is,  two  or  more  persons  having 
separate  causes  of  action  against  the  same  defendant,  even  if 
arising  out  of  the  same  transaction,  unless  they  have  a  common 
interest  centering  in  the  question  at  issue,  cannot  join  their  causes 
of  action  ;  nor  can  several  plaintiffs,  where  the  causes  of  action 
are  distinct  and  unconnected,  join,  as  in  an  action  for  specific 
performance  where  land  has  been  sold  in  different  tracts  to 
different  purchasers.  But  if  one  general  right  is  claimed, 
where  the  plaintiffs  have  a  common  interest  centering  in  the 
point  at  issue,  although  their  rights  arc  separate  and  distinct, 
they  may  join,  as  for  example,  separate  judgment  creditors 
who  have  a  lien  upon  property  which  has  been  fraudulently 
conveyed,  may  join  in  an  action  to  free  the  property  from  the 
fraudulent  conveyance ;  *  but  where  several  plaintiffs  claim 
under  separate  and  distinct  contracts  they  cannot  join  in  an 
action  where  the  relief  sought  is  several* 

TVhere  a  corporation  enters  into  a  partnership  or  combi- 
nation with  other  corporations  or  firms  through  the  medium  of 
a  trust,  it  thereby  violates  its  charter,  and  is  liable  to  be  dis- 
solved at  the  suit  of  the  state.  ^  In  many  cases  the  attorney 
general  has  permitted  private  parties  who  sustained  special 
injury,  to  appear  in  his  name  and  assist  in  prosecuting  the 
action.  An  injunction  and  receiver  may  be  prayed  for  in  the 
information.  * 

A  stockholder  may,  on  behalf  of  himself  and  the  other 
stockholders,  bring  an  action  to  set  aside  fraudulent  transactions 
of  their  officers,  where  the  directors  refuse  to  sue.* 


1  Componnd  Co.  v.  Ins.  Co.,  40 
Wis.  373;  Lasher  v.  Ins.  Co.,  18  Hun,  98. 

«  Swan's  PI.  and  Pr.  87-8,  and 
notes;  Tate  v.  O.  &  M.  R.  R.,  lolnd. 
174;  Fellows  V.  Fellows,  4  Cow.  682; 
Brinkerhoffv.  Brown,  6  Johns.  Ch.  139. 

«  People  V.  N.  R.  S.  R.  Co.,  24  N. 
E.  R.  834 ;  People  v.  C.  G.  T.  Co.,  22 
Id.  798 ;  State  v.  N.  D.  Co. ,  29  Neb. 
700;  46  N.  W.  R.  155  ;  Richardson  v. 


Buhl,  43  N.  W.  R.  1 102. 

*  Gray  V.  DeCastro,  etc., Co.,  lo  N. 
Y.  S.  632. 

'  In  Robinson  v.  Smith,  3  Paige  222. 
A  bill  was  filed  by  certain  stockholders 
of  the  New  York  Coal  Company  against 
the  directors  of  that  corporation,  charg- 
ing them  with  improper  conduct  in  the 
management  of  the  trust.  The  defend* 
ants  demurred  to  the  bill,  and  for  causes 
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Pomeroy  in  his  Equity  Jurisprudence  has  divided  these 
wrongs  into  four  distinct  classes,  viz. :  Where  the  directors  are 
guilty  of  fraudulent  misrepresentations  or  concealments,  as  by 
issuing  false  reports  about  the  financial  condition  of  the  com- 
pany whereby  persons  are  induced  to  purchase  stock  or  enter 
into  contracts  for  its  purchase,  and  by  reason  thereof  sustain 
loss.  The  person  thus  defrauded  may  bring  an  action  against 
the  corporation  for  a  rescission  and  repayment,  or  may  proceed 
against  the  fraudulent  directors  for  an  accounting,  or  for  money 
obtained  by  false  pretenses.  The  injury  in  such  case  is  several 
and  each  person  defrauded  must  sue  for  himself.  ^ 


therefor,  stated  that  it  appeared  that  the 
complainants  ivere  owners  of  their  stock 
in  severalty,  and  had  no  joint  interest 
therein,  and  that  the  capital  stock  of  the 
corporation  consisted  of  4,000  shares, 
of  which  the  plaintiffs  were  the  owners 
of  only  160  shares.  The  court  over- 
ruled the  objections,  and  held  that 
the  action  could  be  maintained.  The 
rule  as  stated  above  has  l>een  ad- 
hered to  by  the  courts.  Two  or  more 
stockholders,  however,  do  not  bring  the 
action  for  their  own  special  benefit,  but 
for  the  benefit  of  the  corporation,  and 
the  relief,  when  obtained,  belongs  to  the 
corporation  for  all  the  stockholders. 
Stockholders,  however,  can  maintain 
the  action  only  in  case  the  corporation 
refuses  to  bring  the  action.  In  general, 
therefore,  it  is  necessary  to  allege  in  the 
petition  a  request  or  demand  of  the  board 
of  directors  to  bring  the  action  and  a 
neglect  or  refusal  to  do  so.  Where  a 
majority  of  the  board  are  charged  with 
the  wrongful  acts,  and  it  is  apparent 
that  a  request  or  demand  would  be  una- 
vailing, it  may  be  omitted,  but  as  the 
feilure  to  make  a  request  or  demand  may 
in  certain  conditions  of  the  evidence  be 
fatal  to  the  case,  the  better  course  in  all 
cases  where  it  is  possible  to  do  so  is  to 
make  a  request  before  bringing  the  action. 
See  Newby  V.  Oregon C.  R.  R.,  i  Sawy. 
63;  Memphis  V.  I>ean,  8  Wall.  64.  In  the 
case  of  Hawes  v.  Oakland,  14  Otto,  450, 


the  Supreme  Court 'of  the  United  States 
sum  up  the  result  of  the  authorities  upon 
this  question  as  follows:  **  There  must 
exbt  as  the  foundation  of  the  suit  some 
action  or  threatened  action  of  the  man- 
aging board  of  directors  or  trustees  of 
the  corporation  which  is  beyond  the  au- 
thority conferred  on  them  by  their  char- 
ter or  other  source  of  organization,  or 
such  fraudulent  transaction  completed  or 
contemplated  by  the  acting  managers  in 
connection  with  some  other  party,  or 
among  themselves,  or  with  other  share- 
holders, as  will  result  in  serious  injury  to 
the  corporation  or  to  the  interests  of  the 
other  shareholders  ;  or  where  the  board 
of  directors,  or  a  majority  of  them,  are 
acting  for  their  own  interests,  in  a  man- 
ner destructive  to  the  corporation  itself, 
or  of  the  rights  of  the  other  shareholders; 
or  where  a  majority  of  the  stockholders 
themselves  are  oppressively  and  illegally 
pursuing  a  course  in  the  name  of  the  cor- 
poration which  is  in  violation  of  the  rights 
of  the  other  shareholders,  and  which  can 
only  be  restrained  by  a  court  of  equity.  ** 
Pomeroy's  Eq.,  $  1095  and  notes.  The 
courts  should  adopt  no  iron  rules,  but 
sustain  the  action  of  stockholders  wher- 
ever it  is  apparent  that  it  is  necessary  to 
protect  their  rights.  Gray  v.  Steamship 
Ca,  3  Hun,  383  ;  Ryan  v.  L.  A.  &  N. 
W.  Rw.  Co.,  21  Kas.  365. 

*  Alston  V.  Jones,  3  Barb.  Ch.  397. 
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^  Second.  Where  the  directors  have  adopted  or  are  about 
to  adopt  some  measure  which  is  beyond  their  powers  conferred 
by  the  charter  —  as  if  a  railroad  corporation  should  engage  in 
the  business  of  insurance — a  stockholder  may  require  the 
directors  to  act  within  the  powers  conferred,  and  he  cannot  be 
compelled,  even  by  the  unanimous  action  of  the  board,  to 
hazard  his  rights  by  the  corporation  engaging  in  business  for 
which  it  was  not  created.  ^  An  action  may  be  brought  by  a 
stockholder  on  his  own  account  or  on  his  own  behalf  and  all 
others  similarly  situated. ' 

Third.  Where  the  directors  or  officers  either  neglect  their 
duty  or  misuse  its  property  or  franchises,  as  where  the  corpo- 
rate property  is  lost  by  negligence,  failure  to  perform  their 
duties,  or  is  fraudulently  misappropriated  either  to  their  own 
use  or  that  of , third  persons,  or  where  they  are  to  obtain  an 
undue  advantage  or  profit  for  themselves  under  color  of  their 
official  positions,  or  commit  a  breach  of  duty  whereby  the  cor- 
poration sustains  an  injury.  In  such  case  the  corporation  is 
the  proper  party  to  bring  the  action  unless,  upon  demand  being 
made,  it  refuses  to  prosecute.* 

Fourth.  Where  a  cause  of  action  exists  in  favor  of  the 
corporation  against  its  officers  for  the  wrongful  exercise  of  cor- 
porate powers  or  misapplication  of  corporate  property,  and  the 
corporation  refuses  to  bring  suit  or  prosecute  the  action,  then 
a  stockholder,  either  as  an  individual  or  for  himself  and  all  other 
stockholders,  may  bring  suit,  the  corporation  itself  being  made 
a  party,  usually  a  co-defendant.^ 

A  lot  owner,  for  himself  and  others,  may  maintain  an  action 
to  enjoin  the  laying  of  a  street  car  track  in  front  of  their  lots.® 

A  stockholder  in  an  unincorporated  society  may,  in  a 
proper  case,  bring  an  action  on  behalf  of  all  to  wind  up  its 
affairs.  ^ 

^  Turquand  v.  Marshall,  L.  R.  4Ch.  •  See  cases  cited  in  Pomeroy's  Eq., 

App.  376 ;    Rohrschneider  v.  Knicker-  i  1092,  note. 

bocker  Ins.  Co.,  76  N.  Y.  216 ;  Pome-  "*  Greaves  v.  Gouge,  69 N.  Y.  154. 

roy*s  Eq.,  $  1092  and  cases  cited.  *  Pomeroy's  Eq.,  J  1095. 

•  Cunliff  V.  Manchester  Canal  Co.,  ^  Roberts  v.  Easton,  19  O.  S.  78. 

2  Russ.  and  M.  480 ;  Manderson  v.  Com.  '  Stewart  v.  Trans.  Co.,  17  Minn. 

Bank,  28  Penn.  St.  379 ;  Dodge  v.  Wool-  37a. 
sey,  1 8  How.  331. 
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Part  owners  of  a  vessel  must  all  unite  in  an  action  to 
recover  freight,  whether  the  action  is  against  the  shipper  or  the 
person  to  whom  it  has  been  paid.^ 

But  if  a  portion  of  such  owners  refuse  to  join  as  plaintiffs, 
they  may  be  made  defendants. ' 

Part  owners  of  a  chattel  must  unite  in  an  action  for  the 
recovery  of  the  chattel  or  its  value.* 

The  reason  as  stated  by  the  Supreme  Court  of  California  is, 
that  the  law  will  not  tolerate  the  division  of  a  joint  right  of 
action  into  several  actions.^ 

Part  owners  of  real  estate  need  not  unite  in  sp.  action  to 
recover  possession  ;  but  each  may  bring  a  separate  suit  for  his 
portion.*  The  action  must  be  brought  by  one  or  all,  as  a  por- 
tion greater  than  one  cannot  maintain  the  action.  The  same 
rule  applies  to  the  recovery  of  a  fund  derived  from  the  con- 
demnation of  land.  But  if  the  action  is  to  recover  the  entire 
tract,  all  the  owners  must  join.® 

One  of  the  reasons  why  part  owners  must  join  in  an  action 
to  recover  the  possession  of  a  chattel,  and  need  not  in  an  action 
to  recover  possession  of  a  separate  portion  of  real  estate,  is, 
that  the  ownership  of  the  chattel  in  such  case  is  joint,  and  the 
statute  does  not  provide  for  partition,  whereas  in  real  estate 
the  interest  in  each  co-owner  is  separate  and  he  may  compel 
partition  at  any  time.  '^ 

In  an  action  for  rent,  if  the  lease  is  joint,  or  the  rent  is  to 
be  paid  to  all  the  owners,  all  must  join;  but  if  each  is  to  receive 
a  specific  portion,  he  alone  should  sue  for  the  same.  The 
character  of  the  lease  will  determine  the  form  of  the  action. 


>  Merritt  v.  Walsh,  32  N.  V.  685; 
Donnell  v.  Walsh,  33  Id.  43. 

»  Coster  V.  N.  Y.  &  E.  R.,  5  Duer, 

677- 

*  Wells  ▼.  Cone,  55  Barb.  585;  Frans 
T.  Vonngf  24  la.  375. 

*  Nightingale  v.  Scannell,  6  Cal.  506. 

*  Cmger  v.  McLanry,  41  N.  Y.  219. 

*  Hsher  V.  Hall,  41  N.  Y.  416. 
^The   common   law  famishes  no 

meaiiB  by  which  the  partition  of  personal 
property  can  be  effected.  The  co-owner 
of  a  diattel   can   maintain  an  action 


against  his  co-tenant  only  where  he  has 
sold  the  chattel,  or  caused  loss  or  injury 
to  the  same.  Courts  of  equity,  however,, 
in  a  proper  case,  will  order  partition,  and 
if  that  is  impossible,  order  a  sale  of  the.- 
property  and  divide  the  fund.  Tripp  v.. 
Riley,  15  Barb.  333;  Fobes  v.  Shatluck, 
22  Id.  568;  Tinney  v.  Stebbins,  28  Id. 
290;  Wetmore  v.  Zabriskie,  29  N.  J. 
£q.  62;  Marshall  v.  Crow's  Adm.  29 
Ala.  278;  Conover  v.  EarL  26  la.  167; 
Pom.  £q.  $  1 391  and  notes. 
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At  common  law,  if  two  or  more  persons  were  joined  as 
plaintiffs  in  an  action  on  contract,  and  on  trial  they  failed  to 
establish  a  joint  right,  the  court  will  order  a  non-suit.  A  dif- 
ferent rule,  however,  prevailed  in  courts  of  equity,  and  on  the 
hearing  a  decree  would  be  rendered  in  favor  of  certain  com- 
plainants and  the  bill  be  dismissed  as  to  the  others.  The  code 
has  abolished  the  distinction  between  legal  and  equitable 
actions,  and  this  applies  to  parties  as  well  as  the  rules  of  pro- 
cedure. The  language  is  plain  and  unambiguous:  **  The 
distinctions  between  actions  at  law  and  suits  in  equity,  and  the 
form  of  all  such  actions  and  the  suits  heretofore  existing,  are 
abolished ;  and  in  their  place  there  shall  be  hereafter  but  one 
form  of  action,  which  shall  be  called  a  civil  action.'' 

The  court  is  authorized  tp  permit  a  party  to  amend  any 
pleading  or  proceeding  by  striking  out  the  name  of  any  party 
or  correcting  a  mistake  in  the  name  or  inserting  othe;r  allega- 
tions. 

The  equity  rule  undoubtedly  applies  in  all  cases,  in  actions 
at  law  as  well  as  in  equity,  and  it  is  the  duty  of  the  court  in 
a  joint  action  to  render  judgment  in  favor  of  such  of  the 
plaintiffs  as  the  testimony  shows  are  entitled  to  recover,  and 
dismiss  the  action  as  to  the  others.  A  few  cases  may  be  found 
in  which  it  is  held  that  in  an  action  at  law,  if  the  proof  fails  to 
sustain  the  action  as  to  all  the  plaintiffs,  there  is  a  failure  of 
proof;  but  those  cases  are  contrary  to  the  theory  and  spirit  of 
the  code. 

Tenants  in  commoQ  of  real  estate  must  join  in  a  personal 
action  for  injury  to  the  same  which  does  not  affect  the  title. 
The  injury  being  to  all,  several  actions  for  the  same  trespass 
cannot  be  maintained.  ^ 

Partners  should  join  in  any  matter  relating  to  the  partner- 
ship business,  or  for  injury  to  the  partnership  property,  or  for 
fraud  practiced  upon  them  in  the  purchase  of  property,*  or 
for  falsely  recommending  an  insolvent  person  as  worthy  of 
credit,'  or  for  libel  concerning  the  partnership  business.* 

On  the  death  of  a  partner^  the  surviving  partner  or  part- 

>  Chitty  PI.  65.  »  Patten  v.  Gurney,  17  Mass.  183. 

s  Medbttryv.  Watson,  6  Mete.  246.  «  i  Chitty  PL  64;  Bliss  Code  PL 

§24- 
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ners  are  entitled  to  the  exclusive  possession  of  the  firm  assets 
for  the  purpose  of  settling  up  the  affairs  of  the  firm.  And 
they  alone  can  maintain  actions  to  recover  the  debts,  or  for 
the  possession  of  the  firm  property  or  its  value.  The  reason 
is,  a  claim  in  favor  of  or  against  partners  is  a  joint  demand; 
that  is,  is  a  demand  in  favor  of  or  against  all  the  members  as 
one  person  —  the  firm,  and  the  interest  of  each  member  is  in 
the  general  stock  or  fund  after  all  the  debts  have  been  paid, 
and  there  is  no  individual  ownership  of  any  of  the  goods  or 
funds.  Hence,  the  right  of  the  surviving  partners  to  settle  up 
the  joint  estate.  If  a  member  of  a  firm  be  dead,  that  fact 
should  be  stated  in  the  petition,  and  the  action  will  be  carried 
on  by  or  against  the  survivor.  The  survivor  is  the  proper 
party  to  sue,  yet  if  he  transfer  any  of  the  assets  to  the  admin- 
istrator of  a  deceased  partner,  he  as  assignee  can  maintain  an 
action  thereon.^ 

Tenants  in  common.  S.  &  H.,  being  the  owners  of  a  tract 
of  land,  made  partition  of  the  same,  and  afterward  sold  to 
several  purchasers  who  made  improvements  thereon.  L.  after- 
ward recovered  in  ejectment  the  portion  of  land  sold  by  H, 
The  purchasers  from  S.  then  filed  a  bill  against  S.,  H.  &  L.  to 
protect  their  several  interests  under  the  void  partition,  and  the 
action  was  sustained.^  But  tenants  in  common  who  hold  by 
different  conveyances  from  the  same  grantor,  cannot  unite  to 
recover  damages  for  a  breach  of  the  several  covenants  in  their 
deeds.  * 

Joint  rigrht  arising  from  torts.  The  code  does  not  seem 
to  have  changed  the  common  law  rule  as  to  plaintiffs  in  such 
actions.  Where  the  injury  is  common  to  all,  they  must  unite 
in  an  action  to  recover  damages.  This  rule  will  apply  more 
particularly  to  partners.  * 


*  Roys    V.     Vilas,    i8    Wis.    170; 
Brown  v.  AUen,  35  Iowa,  306. 

'  Dawson  v.    Lawrence,   13  Ohio, 

543- 

'  Samuels   ▼.   Blanchard,  25  Wis. 

3^ 

^  Judge  Bliss  has  Tery  clearly  stated 

the   rale  (Code   PL,  §  24).     Partners 

should  join  in  an  action  for  injury  to  the 

partnership  property;  for  a  libel  pub- 


lished concerning  them  in  their  joint 
business;  for  false  and  fraudulent  repre* 
sentations  made  to  them  representing  an 
insolvent  person  as  worthy  to  be  trusted. 
Thus,  in  Zabriskie  v.  Smith,  13  N.  Y. 
322,  where  goods  had  been  obtained  upon 
the  false  and  fraudulent  representation 
of  one  that  the  purchaMr  was  solvent, 
the  action  was  brought  by  three  out  of 
four  partners.    The  court  held  that  the 
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Where  the  injury  is*  not  Joint,  and  no  joint  damages  have 
been  sustained,  each  person  injured  must  bring  a  separate 
action.  ^  Therefore,  a  fire  company,  not  being  a  partnership, 
cannot  jointly  maintain  an  action  for  libel  or  slander,  the  right 
of  action  being  several. 

Election  in  eases  of  tort.  In  many  cases  the  plaintiff  may 
elect  whether  he  will  bring  his  action  upon  contract  or  in  tort, 
as  where  the  defendant  being  in  possession  of  the  plaintiff's 
property  sells  the  same,  the  plaintiff  may  ratify  the  sale  by 
bringing  an  action  to  recover  the  price,  in  which  case  he  will 
allege  that  the  defendant  being  in  possession  of  the  plaintiff's 
property  (describing  it),  sold  the  same  for  a  certain  amount, 
which  he  refuses  to  pay  the  plaintiff,  or  if  he  allege  the  wrong- 
ful taking  and  conversion,  he  may  recover  the  full  value  of  the 
property,  without  regard  to  the  amount  for  which  it  was 
sold,  a 

And  where  there  is  both  a  contract  and  legal  duty,  as 
where  a  party  employs  an  attorney,  physician,  common  carrier, 
etc. ,  to  perform  certain  acts  in  the  line  of  his  buSin^ess  which 
he  neglects,  whereby  damages  are  sustained,  the  injured  party 
may  sue  for  the  wrong  done  him,  or  may  sue  upon  the  agree- 
ment. '  In  nearly  all  the  cases  of  this  character,  however, 
there  can  be  no  breach  of  legal  duty  except  as  it  arises  from 
the  contract,  and  the  plaintiff  must  rely  upon  the  agreement 
alone,  as  in  most  cases  the  action  is  not  maintainable  without 


right  of  action  was  joint,  and  the  action 
should  be  brought  by  all,  but  as  no  ob- 
jection on  that  ground  had  been  made  at 
the  proper  time,  it  was  waived.  But  if 
there  is  no  bond  of  legal  union  between 
the  parties — such  as  partnership,  when 
the  tort  was  committed,  so  that  the  in- 
jury was  not  to  the  entity — the  firm,  but 
to  the  individuals  separately,  the  action 
should  be  several.  If  a  husband  and 
wife  are  assaulted  and  beaten  or  libeled, 
notwithstanding  the  close  legal  relation 
between  them,  the  injury  is  several  and 

»  Girard  v.  Beach,  3  E.  D.  Smith, 
337;  Stepanck  v.  Kula,  36  Iowa,  563; 
H inkle  v.  Davenport,  38  Id.  355. 

9  See  Bliss  Code  PI,  §§  13,  14,  for 


not  joint.  Pom.  Rem.,  §  231.  And  the 
same  rule  applies  where  a  mere  voluntary 
association,  like  a  fire  company,  is  libeled 
and  brings  an  action  for  the  injury. 
Girard  v.  Beach,  3  E.  D.  Smith,  337; 
Hinkle  v.  Davenport,  38  Iowa,  355; 
Stepanck  v.  Kula,  36  Id.  563;  Pom. 
Rem.  Rights,  §  231.  If,  however,  the 
association  was  incorporated  a  different 
rule  would  prevail.  The  petition  should 
show  a  joint  right — one  that  firom  its 
nature  exists  in  favor  of  all  the  plaintil&. 
Bliss  Code  PI.,  §  24. 

a  full  statement  of  the  law  npon  these 
points.     Also  Swanks  PL  and  Pr.  48-9. 
'  Bliss  Code  PI,  §  14. 
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alleging  a  contract,  express  or  implied,  and  a  breach  of  duty 
arising  therefrom.  * 

Injaries  to  servants,  etc.  A  servant  may  maintain  an 
action  for  an  injury  to  himself,  and  his  master  may  also  main- 
tain an  action  for  the  injury  where  there  is  a  loss  of  service 
which  occasions  damage. 

Seduction.  The  only  remedy  at  common  law  for  the 
seduction  of  a  female  servant  is  of  this  kind.  In  actions  of 
the  kind  last  mentioned,  there  being  no  other  common  law 
remedy,  the  courts  are  disposed  to  place  a  very  liberal  con- 
struction upon  the  words  "service"  and  "loss  of  service." 
Thus,  a  daughter  is  regarded  as  servant  of  the  father,  if 
living,  if  not,  then  of  the  mother,  and  she  may  maintain  the 
action.^ 

If  the  daughter  is  a  minor,  loss  of  service  will  be  presumed, 
even  if  she  is  in  actual  service  of  another,  if  the  parent  has  a 
right  to  her  service,  or  is  liable  for  her  support.^  The  action 
being  based  on  the  loss  of  service,  the  fact  that  the  daughter 
is  of  full  age  is  not  material.*  The  person  entitled  to  the 
service  would  seem  to  be  the  proper  party  to  bring  the 
action.  *  In  several  of  the  states  statutes  have  been  passed 
providing  an  adequate  remedy,  and  such  legislation  is  neces- 
sary in  all. 

In  an  action  by  tlie  next  of  kin  or  distributees  against 
the  administratpr  for  an  account,  all  of  the  next  of  kin  or  dis- 
tributees should  be  made  plaintiffs,  if  they  consent;  if  not. 


^  See  Swan's  PL  and  Pr.  173-4. 
Hart  V.  Barns,  24  Neb.  782.  In  this 
case  it  is  said,  "  In  case  of  bailment  there 
has  always  been  a  choice  of  forms  of 
action,  between  actions  on  the  case  and 
assumpsit.  *  *  Case  lies  for  a  breach 
of  duty  and  assumpsit  for  breach  of 
promise.  A  duty  arises  out  of  a  prom- 
ise and  the  law  implies  a  promise  out  of 
most  duties.  F.  N.  Bank  v.  Fonda,  32 
N.  W.  R.  665;  Raihroad  v.  Peoples,  31 

O.  S.  543. 

*  Fnrman  v.  Van  Sise,  56  N.  Y. 
435.  The  nominal  cause  is  for  service, 
bat  the  real  ground  of  the  action  is  the 
mortification  and  disgrace  suffered  by 


the  plai;itiff  and  her  father's  family,  and 
where  there  is  any  proof  of  service,  the 
relation  of  master  and  servant  between 
parent  and  child  wiU  be  established  and 
the  plaintiff  entitled  to  recover.  Moran 
V.  Dawes,  4  Cow.  412;  Badgley  v. 
Decker,  44  Barb.  577;  Ingerson  v.  Mil- 
ler, 47  Barb.  47;  Lavery  v.  Crooke,  52 
Wis.  612,  38  Am.  R.  768. 

•  Martin  v.  Payne,  9  Johns.  387; 
Chirk  v.  Fitch,  2  Wend  459;  Mulve- 
hall  v.  Millward,  n  N.  Y.  343. 

*  Cooley  on  Torts,  p.  231,  note. 

'  See  Cooley  on  Torts,  231-32,  and 
cases  cited 
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then  such  as  do  not  consent,  defendants.^  Only  those  inter- 
ested should  be  made  parties;  therefore,  if  the  accounts  and 
shares  of  the  different  individuals  have  been  kept  separate  and 
distinct  from  each  other,  or  when  each  person  is  entitled  to  a 
definite  sum  in  the  hands  of  the  administrator,  they  should  not 
join. 

In  an  action  agrainst  a  trustee  for  distribution  of  a  fund 
which  he  is  bound  to  distribute  in  unequal  proportions,  and  the 
share  of  each  has  not  been  determined,  all  persons  interested 
in  the  distribution  are  necessary  parties.  But  when  the  amount 
due  each  person  has  been  determined  he  alone  should  sue.* 

If  a  person  jointly  interested  in  the  distribution  of  the  fund 
is  out  of  the  jurisdiction  of  the  court,  it  may  permit  the  cause 
to  proceed  without  him.' 

A  trustee  cannot,  as  a  general  rule,  maintain  an  action  alone 
in  relation  to  the  trust  estate;  but  the  beneficiaries  also  must 
be  made  parties  thereto,  either  as  co-plaintiffs  or  defendants.^ 

If  the  contract  was  entered  into  by  himself,  he  may  main- 
tain an  action  thereon  in  his  own  name. 

And  if  the  trustee  was  expressly  authorized  by  deed 
of  trust  to  sell  in  his  own  name,  his  receipt  being  a  discharge 
to  the  purchaser,  he  may  maintain  an  action  in  his  own  name 
against  the  purchaser  to  enforce  specific  performance.* 

HuBband  and  wife.  At  common  law  the  wife  has  no  legal 
existence  apart  from  her  husband;  therefore,  under  that  law 
as  a  rule,  both  must  join  in  an  action  to  recover  damages  for 
injuries  to  the  property  or  person  of  the  wife.  ®  If  the  husband 
has  deserted  his  wife  and  they  are  living  separate,  she  may  sue 
alone.  ^ 

If,  however,  the  husband  and  wife  are  both  interested  in 
tlie  subject  of  the  action  they  should  be  joined  as  plaintiffs. 

The  code  recosrnizes  the  legral  existence  of  the  wife  sep- 
arate from  her  husband  in  cases  which  concern  her  own  estate; 
and  in  causes  of  action  between  herself  and  husband.^     Judge 


1  I  Dan.  Ch.  217-8. 
**  Ins.  Co.  V.  Benson,  5  Duer,  16S. 
»  Sto.  Eq.  PI.,  §§  78,  89. 
^  See  Pom.  or  Rem. ,  §  260,  and  cases 
dted  in  note. 


•  Dan.  Ch.  pp.  221-2. 

^  Ballard   v.  Russell,  33  Me.  196; 
Burger  v.  Belsley,  45  111.  74. 

»  Burger  v.  Belsley,  45  IH  75. 

•  Swan's  PI.  and  Pr.  78. 
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Bliss,  in  his  valuable  work  on  Code  Pleading,  has  analyzed  the 
statutes  of  the  code  states,  to  show  in  which  states  she 
may  sue  alone,  and  in  what  the  husband  must  be  joined.  * 

Coverture  is  not  a  defense,  but  merely  matter  in  abate- 
ment,* and  will  be  waived  unless  objection  is  made  at  the 
proper  time.^  When  necessary  the  court  will  permit  the  hus- 
band to  be  joined  as  plaintiff.^ 

In  an  action  tbr  specific  performance  the  parties  to  the 
contract  and  assignees  are  the  only  necessary  parties.  If  the 
vendee  be  dead,  his  heirs  are  the  proper  parties  plaintiff  to  en- 
force the  contract;  but  if  the  action  is  merely  to  recover  dam- 
ages for  the  breach,  it  may  be  brought  by  the  administrator.^ 

Assignees  in  trust  for  creditors,  and  assignees  in  bank- 
ruptcy or  under  insolvent  laws,,may  sue  and  be  sued  without 
joining  creditors  of  the  estate.  • 

In  the  absence,  of  a  statute  to  that  effect  one  creditor  alone 
cannot  compel  the  assignee  to  account  and  procure  a  distribu- 
tion and  settlement  of  the  estate,  but  all  the  creditors  must 
unite,  or  if  the  number  is  too  great,  one  or  more  on  behalf  of 
themselves  and  all  others.  ^ 

The  reason  assigned  is,  that  the  action  is  based  upon  the 
trust,  and  to  enforce  the  same,  and  therefore  all  persons  inter- 
ested therein  must  be  made  parties.  But  a  person  who,  if  the 
trust  was  established,  would  be  made  a  beneficiary  may  main- 
tain an  action  to  annul  the  same.  Thus,  a  creditor  may  attach 
the  property  assigned,  or  a  judgment  creditor  may  bring  an 
action  to  set  the  assignment  aside. 

Persons  who  own  different  tracts  of  land  or  possess  dis- 
tinct primary  rights  of  the  same  kind  proper  for  the  interposi- 


*  Bliss  Code  PL  §  34  et  seq.  In 
California,  Colorado,  Indiana,  Kentucky, 
Masouri,  Ohio,  Oregon,  Nevada,  North 
Carolina  and  Soath  Carolina,  the  hus- 
band must  be  joined  unless  the  action 
concerns  her  separate  estate,  or  is  be- 
tween herself  and  husband.  In  Arkan- 
sas, Iowa,  Kansas,  Minnesota,  Ne- 
braska and  New  York,  she  may  sue 
aloue.  Bliss  Code  PI.  §  34.  The  code 
and  married  woman's  act  of  the  state 
fhoaJd  be  consulted,  and  if  the  case  does 


not  come  within  the  exceptions  therein 
contained,  the  rule  of  the  common  law 
as  to  parties  plaintiff  will  apply. 

*  Haydon  v.  Attleboro,  7  Gray,  338. 
'  Hoop  V.  Plummer,  14  O.  S.  448. 

*  Dickinson  v.  Trout,  8  Bush.  443. 
"  Webster  v.  Tibbits,  19  Wis.  461 ; 

Peters  v.  Jones,  35  Iowa,  512. 

^  I  Dan.  Ch.  224 ;  Spragg  v.  Binkes^ 
5  Vcs.  587. 

^  Story  Eq.  PI.,  J  J  150,  207;  Bain- 
bridge  V.  Burton,  2  Beav.  539. 
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tion  of  a  court  of  equity,  may  unite  in  an  action  to  enjoin  a 
threatened  injury.* 

An  executor  or  adminigtrator  should  not  join  distributee's 
legatees,  or  other  persons  interested  in  the  estate  as  parties,  as 
in  all  actions  not  affecting  the  title  of  the  estate  he  is  author- 
ized to  sue  alone.  In  other  words,  in  actions  for  tort  or  relating 
to  the  personal  property  or  assets  of  the  estate,  he  may  bring 
the  action  in  his  own  name. ' 

An  executor  iu  England  derives  title  from  the  will ;  hence, 
if  there  are  several  executors,  they  must  all  join  in  an  action, 
although  some  of  them  be  minors  or  have  not  proved  the  will. 
But  in  this  country  the  executor  derives  authority  from  the  let- 
ters testamentary,  and  only  such  executors  as  have  taken  out 
letters  testamentary  should  join  in  the  action. 

The  executors  or  administrators  of  a  deceased  mortgagee 
may  bring  an  action  to  foreclose  a  mortgage,  it  being  a  mere 
chattel.^  In  some  of  the  states  where  a  mortgage  is  a  con- 
veyance, it  seems  to  have  been  held  that  the  executors  or 
administrators  alone  could  not  bring  the  action.^  The  equity 
rule,  that  the  mortgage  is  a  mere  security,  is  consistent  with 
justice  and  sound  reason,  and  is  adopted  in  nearly  all  the 
states.  Under  the  code  the  payment  of  the  mortgage  debt 
extinguishes  the  lien  gf  the  mortgagee,  and  it  is  unnecessary 
for  the  mortgagee  to  reconvey  his  interest  to  the  mortgagor. 
The  clear  weight  of  authority  is  against  that  of  Worthington  v. 
Lee,  and  it  may  be  regarded  as  overruled.  If,  however,  the 
heir  of  the  mortgagee  is  in  possession  of  the  mortgaged  prem- 
ises, he  should  be  made  a  party.  ^ 

Injury  causing  death.  Under  the  civil  damage  act  the 
personal  representative  of  the  deceased  person  is  in  most  of  the 
states  the  proper  party  to  bring  the  action.  ® 


^  Upington  ▼.  Oviatt,  24  O.  S.  232; 
Tate  V.  O.  &  M.  R.  R.  Co.,  10  IncL  174. 

*  Swan  PL  &  Pr.  72,  and  cases 
cited. 

'  Kinna  ▼.  Smith,  3  N.  J.  £q.  14; 
Buck  V.  Fischer,  2  Colo.  182;  Grattan, 
V.  Wiggins,  23  CaL  16;  Roath  v.  Smith, 
5  Conn.  133;  Ratliff  v.  Davis,  38  Miss. 
107;  Kyger  ▼.  Ryley,  2  Neb.  ao. 


*  Worthington  ▼.  Lee,  2  Bland.  678 ; 
Wood  V.  Williams,  4  Madd.  186 ;  Powell 
on  Mort.  970. 

"  Osborne  t.  Tnnis,  i  Dntch.  633; 
Huggins  V.  Hall,  10  Ala.  283. 

^  Lord  Campbell's  act,  so  called,  has 
been  adopted  in  substance  at  least  in 
most  of  the  states,  although  the  persons 
in  whose   names   the  action  may  be 
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Covenants  ronnlng  with  land  descend  to  the  heirs,  or»  if 
the  land  is  conveyed,  to  the  assignee.  The  covenants  of  war- 
ranty for  quiet  enjojmient  run  with  the  land,  and  the  covenant 
of  seizin,  if  the  grantor  was  in  actual  possession,  claiming  title 
at  the  time  of  conveyance.  In  some  of  the  states  the  cov- 
enant against  incumbrances  does  not  run  with  the  land.  These 
decisions  are  placed  on  the  ground  that  as  there  was  an  incum- 
brance on  the  land  when  the  covenant  was  entered  into, 
therefore,  it  was  then  broken,  and  was  a  mere  personal  chattel. 
In  other  states,  however,  it  is  held  to  run  with  the  land. 

Where  the  land  is  conveyed  before  the  covenants  are  broken, 
the  grantee  at  the  time  the  breach  occurs  is  the  proper  party 
to  bring  an  action  thereon. 

If  the  grantor  was  not  in  possession  claiming  title  at  the 
time  of  the  conveyance,  and,  in  fact,  possessed  no  title,  the 
covenant  of  seizin  is  broken  when  made,  and  does  not  pass 
with  the  land.^  In  such  case  the  covenant,  if  broken,  would 
be  a  mere  chose  in  action  in  favor  of  the  grantee. 

If,  however,  the  grantor  was  in  possession  claiming  title  at 
the  time  of  the  conveyance,  the  covenant  of  seizin  runs  with 
the  land  until  the  person  claiming  paramount  title  evicts  the 
person  in  possession,  when  it  becomes  a  mere  chose  in  action, 
to  be  enforced  by  the  person  evicted,  or  his  executor  or 
administrator. 

An  intermediate  covenantee  who  has  sustained  no  injury, 


brought  are  not  the  same  in  all.    Judge 
Bliss  has  pointed  out  very  clearly  the 
parties  who  niay  mflintam  the  action  in 
the  several  states.     Code  PL,  $$  31-^ 
Usually  the  statute   provides' that  the 
action  shall  be  brou^t  by  the  legal  rep- 
resentatives of  the  deceased  person.    It 
hu  been  held  that  a  master  cannot  main- 
tain an  action  for  injuries  causing  the 
death  of  his  servant    Osbom  v.  GiUett, 
L.  R.,  S  Exch.  88;  and  that  the  action 
can  only  be  maintained  where  the  de- 
ceased, if  alive,  could  have  maintained 
the  action — that  is,  if  it  appear  that  the 
negligence  of  the  deceased  was  the  prozi- 
mate  canse  of  death,  the  defendant  would 
be  entitled  to  a  verdict     It  has  been 
held  chat  an  illegitimate  chUd  was  not 


entitled  to  the  benefit  of  the  statute. 
Dickinson  v.  N.  £.  Ry.  Co.,  2  H.  and 
C.  735;  but  where  a  recovery  may  be 
had  in  finvor  of  the  "  next  of  kin,**  and 
another  statute  declares  that  an  illegiti* 
mate  child  shall  be  heir  to  its  mother,  on 
the  death  of  the  mother,  the  illegitimate 
chiki  may  recover  for  her  death  as  next 
of  kin.  Muhl  v.  S.  Ry.  Co.,  10  O.  & 
272.  See  Warren  v.  Englehart,  13  Neb. 
283,  in  which  it  was  held  that  a  husband 
could  not  maintain  an  action  for  the 
death  of  his  wife,  as  he  did  not  come 
within  the  terms  of  the  statute  "  next  of 
of  kin." 

1  See  Scott  ▼.  Twiss,  4  Neb.  133, 
and  cases  dted. 
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cannot  sue  a  preceding  covenantor.  If,  however,  there  have 
been  successive  conveyances,  as  from  C  to  D  and  D  to  E,  each 
with  covenants  of  warranty,  and  E  is  evicted,  and  D  is  liable 
for  and  pays  hinfi  his  damages  caused  by  the  breach  of  the 
covenant,  he  may  bring  an  action  against  C  for  the  money  so 
paid.^ 

» 

Bank  proper  party.  A  note  was  made  to'"  the  cashier  of 
the  Commercial  Bank  of  Boston,  or  his  order."  The  note  in 
fact  belonged  to  the  bank,  and  it  was  held  that  it  might  sue 
thereon  as  promisee.^ 

Infimts.  The  action  of  an  infant  must  be  brought  by  his 
guardian  or  next  friend.  The  guardian  here  referred  to 
is  the  one  appointed  by  the  proper  court.  A  next  friend 
may  bring  the  action  even  if  a  guardian  has  been  ap- 
pointed; but  in  such  case  the  court  has  power  to  dismiss  it  if  it 
is  not  for  the  benefit  of  the  infant,  or,  may  substitute  the  guard- 
ian or  any  other  person  as  next  friend.  It  does  not  seem  to  be 
the  duty  of  the  court  to  appoint  a  next  friend.  He  acts  with- 
out appointment,  and  is  liable  for  the  costs  of  the  action. 

An  infant  cannot  sue  without  the  intervention  of  a  guard- 
ian or  next  friend,  and  if  he  do  so,  and  the  fact  appear  on  the 
face  of  the  petition,  the  defendant  may  demur  for  want  of  legal 
capacity  of  the  plaintiff  to  sue,  or  if  the  fact  do  not  appear  he 
may  answer,  setting  up  the  minority  of  the  plaintiff. 

If  no  objection  on  that  ground  is  made  either  by  demurrer 
or  answer,  it  will  be  waived. 

A  parent  is  entitled  to  the  eamingrs  of  his  minor  child, 

and  in  the  absence  of  an  agreement  that  payment  be  made  to 
the  child,  is  the  proper  party  to  sue  for  his  wages.    But  where  a 


»  Swan's  PI.  &  Pr.  71-72 ;  Withy 
V.  Mumford,  5  Cow.  137.  In  the  case 
cited  it  is  said  (p.  141):  **  The  assignee, 
whu  has  suffered  damages,  and  he  only, 
can  bring  the  action  in  such  case.  But, 
if  the  assignor  has  covenanted  to  warrant 
the  assignee,  and  has  actually  sustained 
damages  in  consequence  of  such  cove- 
nant by  a  recovery  against  him,  then  he 
has  a  remedy  over  against  his  grantor. 


Having  been  damnified,  he  is  thereby  re- 
invested with  his  original  rights. ,  Then 
he  will  have  suffered  the  damages  which 
he  seeks  to  recover  on  the  covenant  to 
himself,  and  in  such  case  the  assignee  is 
not  the  only  person  *  *  who  may 
prosecute  the  original  action." 

2  Com.  Bankv.  French,  21  Pick.  486; 
2  Dan.  Neg.  Inst  $  118& 
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minor  is  authorized  to  receive  his  wages  to  his  own  use,  he  is 
the  proper  party.  ^ 

An  action  in  behalf  of  the  public  on  an  official  bond  must 
be  brought  in  the  name  of  the  obligee.  ^  But  the  code 
authorizes  an  individual  to  bring  an  action  thereon  in  his  own 
name  for  an  injury  to  himself  by  reason  of  a  breach  of  the 
condition. 

A  public  nuisance  can  be  abated  only  by  a  public  prosecu- 
tion; but  if  a  party  sustains  special  damage  distinct  from  the 
public  at  large,  he  may  maintain  an  action  in  his  own  name. 

The  assigrnee  of  a  mechanic's  lien  may  maintain  an  action 
thereon  in  his  own  name.'  But  a  mere  inchoate  right  to  a 
mechanic's  lien  —  one  not  perfected  under  the  statute  by  filing 
a  verified  account  in  the  proper  office,  is  not  assignable.^ 

A  corporation  must  sue  or  be  sued  in  its  corporate  name. 

A  city  must  sue  or  be  sued  in  the  corporate  name,  thus: 
**  The  city  of ,"  and  a  village  as,  "  The  village  of '* 

A  county  must  sue  and  be  sued  by  its  name,  as:  "The 
county  of " 

To  enforce  liens.  The  extension  of  commerce,  a  higher 
sense  of  justice  in  legislative  bodies  and  in  the  courts,  have 
brought  into  existence  many  liens  unknown  to  the  common 
law.  The  number  is  constantly  increasing,  so  that  a  correct 
list  of  those  existing  in  any  state  would,  in  all  probability,  be 
subject  to  modification  at  the  ensuing  session  of  the  legislature. 
In  many  cases  these  must  be  foreclosed  in  a  court  of  equity; 
all  the  parties  plaintiff  should  be  those  persons  who  are  en- 
titled to  share  in  the  proceeds  of  the  lien.  If  there  are  several 
lien  holders,  and  it  is  desirable  to  determine  all  their  rights  in  one 
suit,  all  the  latter  should  be  made  parties — usually  defendants. 

Vendor's  lien.     Under  the  common  law  a  vendor's  lien  is 

»  Clemens    v.   Brillhart,   17    Neb.  •  Hanter  v.  Commissioners,  10  O. 

33S.      A    father    may   emancipate   his  S.  515;    Albertson  v.  The  State,  9  Neb. 

minor  child  and  relinquish  his  claim  to  429. 

his  earnings,  in  which  case  a  creditor  of  »  Rogers  v.  O.  Hotel  Co.,  4  Neb. 

the  father  will  have  no  claim -on  the  pro-  54;  Goffv.  Papin,  34  Mo.  177. 

ceeds  of  the  labor  of  the  minor.    Id.  ^  Goodman  v.  Pence,  21  Neb.  46a. 


44         TREATISE  ON  THE  LAW  OF  CODE  PLEADING. 

personal  to  the  vendor,  and  cannot  be  enforced  by  his  assignee.  ^ 
Under  the  code,  however,  where  an  assignee  may  maintain  an 
action  in  his  own  name,  justice  would  seem  to  require  that  the 
assignee  be  subrogated  to  the  rights  of  the  assignor. 

Mechanics'liens*  Under  the  common  law  a  mechanic's 
lien  is  not  assignable,  but  the  tendency  of  the  courts  at  the 
present  time  is  to  sustain  such  assignments.  ^  ^ 

In  an  action  to  foreclose  a  mortgAge»  all  persons  who  are 
entitled  to  share  in  the  proceeds  should  be  made  plaintiffs;  but 
if  some  of  them  do  not  consent,  then  defendants;  ^  but  if  the 
mortgage  has  been  assigned  to  a  trustee  for  the  benefit  of 
creditors,  the  trustee  alone  should  bring  the  action.  ^ 

A  cestui  que  trust  while  a  proper  party  is  not  ordinarily 
a  necessary  party  where  the  mortgage  was  executed  by  a  trustee.  * 
Where  the  plaintiff,  while  the  action  is  pending,  assigns  the 
note  and  mortgage^his  assignee  may,  on  motion,  be  substituted 
as  plaintiff.  ^ 

In  an  action  to  redeem,  the  mortgagor  and  all  others  hav- 
ing a  common  right  to  redeem,  should  be  made  plaintiffs; 
but  a  person  entitled  to  redeem  may  institute  the  action  in 
his  own  name,  and  make  the  others  defendants.  ^ 

If  the  mortgragee  is  in  possession,  the  owner  of  the  fee 
may  bring  an  action  to  redeem  on  payment  or  tender  of  the 
amount  due,  and  may  require  an  accounting  of  the  rents  and 
profits.  The  right  of  redemption  may  also  be  exercised  by 
any  other  person  who  has  acquired  an  interest  in  the  lands  in 
privity  of  title  with  the  mortgagor.^  A  subsequent  mortga- 
gee not  made  a  party  to  proceedings  in  foreclosure,  may  redeem 
from  a  prior  one^  or  a  purchaser  at  the  sale  under  the  prior 
mortgage.  ®  The  right  in  such  case,  however,  is  to  redeem 
the  senior  incumbrance,  not  the  land,  as  the  owner  of  the  fee 

1  Grnhn  v.  Richardson,  21 N.  E.  R.  Morley  v.  Morley,  25  Id.  353. 
18;  Lehndorf  v.  Cope,  122  IlL  333;  Mo  *  Harlem,  etc.,  Association  v.Quinn, 

Laurie  v.  Thomas,  39  III  291.  10  N.  Y.  S.  682. 

»  Rogers  v.  Hotel  Co.,  4  Neb.  54;  «  Van  Loan  v.  Squiers,  23  Abt  N.C 

Goff  V.  Papin,  34  Mo.  177;   Dudley  v.  830. 
Toledo,  etc.,  R.  Co.,  65  Mich.  655.  '  i  Dan.  Ch.  212-213. 

3  Sto.  £q.  PL,  i  201;  Goodall  v.  «  4  Kent  Com.  162;  2  Sto.  £q.  $ 

Mopley,  45  Ind.  355-8.  291. 

*  Knight  V.  Pocock,  24  Beay.  436;  ^  Haines  v.  Beach,  3  Johns.  Ch.  46a 


PARTIES  TO  AN  ACTION.  45 

alone  is  entitled  to  redeem  the  land.^  The  right  of  redemp- 
tion also  exists  in  favor  of  creditors  by  judgment  or  decree 
subsequent  to  the  mortgage,  who  were  not  made  parties.* 
And  a  wife  has  such  an  interest  in  the  redemption  of  her 
husband's  premises,  even  if  the  mortgage  was  given  by  him 
for  the  purchase  money,  that  upon  the  death  of  her  husband 
she  may  redeem  as  against  any  party  buf  the  mortgagee, 
unless  she  was  made  a  party  in  the  action  to  foreclose.  ^ 

An  action  fbr  an  acooontin^  against  a  defendant,  where 
several  persons  are  interested  in  the  accounting  or  its  result, 
cannot  be  instituted  by  a  plaintiff  alone  without  in  some  man- 
ner making  other  persons  interested  parties,  so  that  a  final 
decree  may  be  rendered.  *  The  general  rule  is,  that  all  per- 
sons interested  in  the  account  adversely  to  the  defendants  should 
be  made  plaintiffs,  but  if  some  refuse  to  join  as  plaintiffs  they 
may  be  made  defendants. 

Constmction  of  willfl.  The  jurisdiction  of  courts  of  equity 
to  construe  wills  arises  from  their  jurisdiction  over  trusts.  In 
some  of  the  cases  it  is  said  that  a  court  of  equity  will  never 
maintain  an  action  solely  for  the  purpose  of  interpreting  the 
several  provisions  of  a  will,  unless  other  relief  is  sought;  that 
it  will  never  interpret  a  will  which  only  disposes  of  purely 
legal  estates  or  interests  therein.*  But  even  where  this  nar- 
row view  of  the  powers  of  a  court  of  equity  is  maintained, 
it  is  held  that  a  doubtful  will  of  personal  property  will  be 
construed  at  the  suit  of  the  executor,  although  the  instrument 
creates  no  express  trust.  •  Many  of  the  courts  take  a  broader 
view  of  the  jurisdiction,  more  in  consonance  with  justice,  in 
which  it  is  held  that  the  jurisdiction  arises  from  the  necessity 
of  protecting  the  rights  of  the  parties  by  construing  compli- 

1  Pardee  v.  VanAnkin,  3  Barb.  537;  ♦  i  Dan.  Ch.  216;  Petrie  v.  Petrie, 

Binier  V.  Finn,  i  Neb.  301;  Renard  v.  7  Lans.  90. 

Brown,  7  Id.  449.  *  See  Bowers  v.  Smith,  10  Paige, 

*  Haines  ▼.  Beadi,  3  Johns.  Ch.  460.  193;  Monarqne  v.  Monarque,  19  Han, 

>  McArthur  v.   Franklin,  16  O.  S.  332-336 ;  Emmons  v.  Cairns,  2  Sandf. 

19^  Opdyke  ▼.  Bartles,  11  N.  J.  Eq.  Ch.  369;  Pom.  £q.,  §  11 56. 

133;  MilU  V.  Van  Voorhies,  20  N.  Y.  413.  «  Id. 
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cated  provisions  in  the  will,  and  removing  the  doubt  and 
uncertainty  therein  regarding  the  same.^ 

There  can  be  no  doubt  of  the  jurisdiction  whenever  the 
provisions  of  a  will  are  so  complicated  as  to  raise  a  serious 
doubt  as  to  their  proper  construction.  And  where  all  parties 
interested  are  before  the  court  it  should  construe  the  doubt- 
ful provisions  of  the  instrument,  protect  the  executor,  and 
prevent  a  multiplicity  of  suits.  The  action  may  be  brought 
by  the  executor,  trustee  or  cestui  que  trust. 

Marshaling  assets.  The  doctrine  of  marshaling  assets  in 
behalf  of  creditors,  distributees,  or  legatees  is  similar  to  that 
of  marshaling  securities.  It  proceeds  upon  the  general  prin- 
ciple that  equality  is  equity,  and  is  applied  in  those  cases 
where  jurisdiction  is  acquired  to  distribute  property  or  a  fund 
against  which  there  are  separate  claimants,  as  an  insolvent 
partnership,  corporation,  etc.,  or  where  a  creditor's  bill  is  filed 
by  a  creditor  on  behalf  of  himself  and  that  of  all  other  credit- 
ors. In  such  cases  where  the  assets  are  not  sufficient  to  pay 
all  the  claims  in  full  the  court  apportions  the  same  pro  rata^ 

among  all. 

The  principle  of  marshalingr  assets  is  applicable  where  one 
creditor  has  two  funds  to  which  he  may  resort  for  the  payment 
of  his  claim,  while  another  creditor  has  an  interest  in  one  only 
of  such  funds.  In  such  case  the  second  creditor  may  compel 
the  first  to  exhaust  the  fund  upon  which  he  has  no  claim  before 
resorting  to  the  other,  so  that  both  debts  may  be  paid.* 

Marshalingr  securities.  The  doctrine  of  marshaling  securi- 
ties is  that  where  there  are  several  creditors  having  a  common 
debtor  who  has  several  funds,  all  of  which  may  be  reached  by 


1  Rosenberg  v.  Frank,  58  Cal.  387  ; 
Sellers  v.  Sellers,  35  Ala.  235  ;  Trotter 
V.  Blocker,  6  Port  (Ala. )  269  ;  Baldwin 
V.  Bean,  59  Me.  481  ;  First  Baptist  Ch. 
V.  Robberson,  71  Mo.  326 ;  Benham  v, 
Hendrickson,  32  N.  J.  Eq.  441  ;  Purvis 
V.  Sherrod,  12  Tex.  140  ;  llowze  v. 
Howze,  14  Id.  232  ;  Little  v.  Birdwell, 
31  Id.  597  ;  Gibbes  v.  Elliott,  5  Rich. 
Eq.  327;     Pom.  fiq.,  §1157. 

Where  no  questions  of  trust  arise 
in  the  case,  and  no  advice  or  direction  to 
the  trustee  or  executor  is  sought,  a  court 


will  not  do  a  needless  thing — construe 
the  will.  Collins  v.  Collins,  19  O.  S. 
468 ;  Corry  v.  Fleming,  29  Id.  147 ; 
Rothgeb  V.  Manck,  35  Id.  503;  Chip- 
man  V.  Montgomery,  4  Hun,  739; 
Sutherland  v.  Ronald,  55  I       38. 

'  Pom.  Eq.,  $410. 

'  Aldrich  v.  Cooper,  8  Ves.  382 ; 
Hawleyv.  Mancius,  7  Johns.  Ch.  174; 
York,  etc..  Ferry  Co.  v.  Jersey  Co., 
Hopk.,  460;  Besley  v.  Lawrence,  11 
Paige,  581 ;  Hunt  v.  Townsend,  4  Sand. 
Ch.  510. 
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one  creditor,  and  only  a  part  of  the  funds  by  the  others,  the 
former  shall  take  payment  out  of  the  fund  to  which  he  can  re- 
sort exclusively  so  that  all  may  be  paid.  ^  The  principle  is 
applicable  to  mortgages,  judgments,  or  any  other  securities 
that  creates  a  lien  in  favor  of  the  creditor.  The  subject  will  be 
more  fully  considered  in  the  subdivision  Marshaling  Assets,  etc. 

In  an  action  to  cancel  a  cloud  upon  title,  where  the  plaintiff 
dies,  the  action  should  be  revived  by  the  representative  and 
heirs.  * 

It  will  be  observed  that  the  code  provides,  in  effect,  that 
those  that  are  united  in  interest  are  necessary  parties,  and  must 
join  as  plaintiffs  unless  some  of  them  refuse;  but  that  persons 
who  have  a  common  but  not  joint  interest  are  proper  but  not 
necessary  parties;  that  is,  they  may  but  need  not  join. 

ConflictinsT  interests.  Persons  whose  interests  in  the  sub- 
ject of  the  litigation  are  conflicting  or  adverse  cannot  join  as 
plaintiffs.*  But  where  the  legal  rights  of  the  parties  are  the 
same,  and  the  only  question  is  as  to  the  propriety  of  having 
those  rights  enforced  at  a  particular  time,  there  is  no  conflicting 
interest.  The  rule  is  very  clearly  stated  by  Lord  Cottenham  * 
as  follows:  "  Where  the  grievance  complained  of  is  common 
to  a  body  of  persons  too  numerous  to  be  all  made  parties,  the 
court  has  permitted  one  or  more  of  them  to  sue  on  behalf  of 
all,  subject,  however,  to  this  restriction,  that  the  relief  which 
is  prayed  must  be  one  in  which  the  parties,  which  the  plaintiff 
proposed  to  represent,  have  all  of  them  an  interest  identical 
with  his  own,  for  if  what  is  asked  may  by  possibility  be  injuri- 
ous to  any  of  them,  those  parties  must  be  made  defendants,  be- 
cause each  and  every  one  of  them  may  have  a  case  to  make 
adverse  to  the  interests  of  the  party  suing." 

Waste.  At  common  law  an  action  could  not  be  brought  in 
£avor  of  the  remainder-man  if  a  particular  estate  intervened 
between  him  and  the  tenant,  the  reason  probably  being  that 
waste  would  be  cause  of  forfeiture.  The  remedy  was  by 
injunction.     In  a  number  of  the  states,  however,  statutes  have 

^  WHIard's    Eq.     337  ;    Ex    parte  Satherland  v.  Rose,  47  Barb.  144. 
Kendall,  17  Ves.   520;  Dorrv.  Shaw,  4  '  Fulham  v.   McCarthy,   i   H.  L» 

Johns.  Ch.  17-20.  Ca8.  703. 

1  Bank  V.  Potter,  Clark's  Ch.  303;  «  Mozley.  Alston,  i  Phill.  798.   * 
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been  enacted  giving  a  right  of  action  for  any  injury  done  to 
the  inheritance,  notwithstanding  an  intervening  estate. 

ABsifiTiuneiit  where  there  wiAs  no  sale*  As  the  code  requires 
all  actions,  with  certain ' exceptions  in  favor  of  trustees,  etc., 
to  be  brought  in  the  name  of  the  real  party  in  interest,  there- 
fore, if  the  plaintiff  is  not  the  real  owner  of  the  claim,  and  this 
defense  is  set  up  in  the  answer,  or  otherwise  made  to  appear, 
the  better  reason  appears  to  be  that  he  cannot  recover.  ^ 

If»  however,  the  assignee  has  a  partial  interest  in  the 
claim  so  assigned,  the  remaining  interest  being  in  the  assignor, 
the  former  may  maintain  the  action,  as  in  such  case  there  is  a 
mere  defect  of  parties  plaintiff.  * 

By  indorsee  of  negotiable  paper*  The  regular  indorsee  of 
negotiable  paper  may  recover  in  his  own  name,  notwithstand- 
ing he  is  a  mere  agent  of  the  payee,  and  is  bound  to  account 
to  him  for  the  proceeds.  ^ 

Administrator  de  bonis  non.  Under  the  technical  rules  of 
the  common  law,  if  an  administrator  or  executor  procured  a 
negotiable  note,  or  other  instrument  payable  to  himself,  in  his 
trust  relation,  and  he  afterward  ceased  to  be  such  executor  or 
administrator,  the  instrument  did  not  pass  to  his  successor,  be- 
cause the  payee  did  not  trace  his  title  through  the  deceased. 
The  rule,  however,  is  now  clearly  established  that  on  the  death 
or  resignation  of  the  administrator  the  paper  will  pass  to  the 
administrator  de  bonis  non,^  and  he  may  maintain  an  action 
thereon. 

Fight  of  action  on  promise  made  to  a  third  person.  As 
the  code  authorizes  an  action  to  be  brought  in  the  name  of  the 
real  party  in  interest,  it  is  now  well  settled  that  where  one 
makes  a  promise  to  another  for  the  benefit  of  a  third  person, 
such   third   person   can  maintain   an   action  upon  the  prom- 


*  Swi(^  V.  Ellsworth,  lo  Ind.  205; 
Carpenter  v.  Miles,  17  B.  Mon.  598; 
Hoagland  v.  Van  Etten,  27  Neb.  705. 

'  Castner  v.  Samner,  2  Minn.  44; 
Webb  v.  Morgan,  14  Mo.  428. 

»  Eaton  V.  Alger,  47  N.  Y.  345; 
Webb  V.  Morgan,  14  Mo.  428;  Beattie  v. 
Lett,  28  Mo.  596;  Cottle  v.  Cole,  20 
Iowa,  481;  Wetmore  v.  San  Francisco, 


44  CaL  294;  Williams  v.  Norton,  3  Kas. 
295. 

*  Catherwood  v.  Chabaud,  i  Bam. 
&  Cress.  150;  Mowry  V.  Adams,  14  Mass. 
327;  Bright  V.  Currie,  5  Sandf.  4335 
Merritt  v.  Seaman,  2  Seld.  168;  Oliver  v, 
Townsend,  16  Iowa,  430;  Patchen  v. 
Wilson,  4  HQl,  57;  Savage  v.  Merriam, 
I  Blackf.  176;  Bliss  Code  PL  $  53. 
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ise,  although  the  coasideration  does  not  move  directly  from 
him.^ 

So  where  the  grantor  of  land  incumbered  by  a  mortgage 
assumes  the  mortgage  by  a  provision  in  the  deed  of  convey- 
ance, the  mortgagee  may  maintain  an  action  against  him  upon 
the  note  or  other  evidence  of  indebtedness  for  any  deficiency 
which  may  exist  after  the  sale  of  the  mortgaged  premises,  un- 
der a  decree  of  foreclosure.*  In  a  number  of  cases  it  has 
been  held  that  the  mortgagee  is  not  restricted  to  the  remedy  by 
foreclosure,  but  may  bring  an  action  against  the  grantee  on  the 
evidence  of  indebtedness  secured  by  mortgage.  ^ 

Substitution.  In  case  of  a  transfer  of  interest  after  the 
action  is  commenced,  the  action  must  continue  in  the  name  of 
the  original  party,  unless  the  court  permits  the  assignee  to  be 
substituted.  * 

In  case  of  death  or  other  disability,  the  court  will  allow  the 
action  to  proceed  in  favor  of  or  against  the  plaintfff 's  repre^ 
sentative  or  successor  in  interest.  ^  The  above  rule  can  apply 
only  in  cases  where,  on  the  death  of  a  party,  the  cause  of  action 
survives. 

Defect  of  parties.  The  almost  unanimous  holding  of  the 
courts  is,  that  the  "  defect  of  parties"  which  may  be  assigned 
as  ground  of  demurrer,  means  too  few  and  not  too  many  ;  in 
other  words,  a  non-joinder  and  not  a  mis-joinder.  If  this 
non-joinder  appear  on  the  face  of  the  petition  it  must  be 
raised  by  demurrer  and  not  by  answer.®  If  the  defect  does 
not  appear  on  the  face  of  the  petition  it  must  be  raised  by 
answer,  or  it  will  be  waived. 

An  amendment  should  be  permitted  in  any  ordinary 
case,  when  necessary,  by  adding  or  striking  out  the  name  of  a 
party   plaintiff.     The    object   of  the    code    is   to    abolish  the 

*  Shamp  V.    Meyer,    20  Neb.   223,  Burr  v.  Beers,  24  Id.  178;  Thorp  v.  Keo- 

Schemerhorn  v.  Vandcrheydcn,  I  John.  kuk  Coal  Co.,  48  Id.  253. 

139;    Farley  V.  Cleveland,  4  Cow.  432;  *  Sheldon  v.  Havens,  7  How.  Pr. 

Lawrence  v.  Fox,  20  N.  Y.   268;  Mill-  268. 

ani  V.  Togini,  7  Pac.   R.  279 ;  Putney  '  Waldorph  v.  Borlle,  4  How.    Pr. 

T.  Farnham,   27   Wis.  187.  358. 

«  Cooper  V.  Foss,  15  Neb.  516.  ^  Zabriskie  v.  Smith,  13  N.  Y.  322; 

»  Lawrence  v.  Fox,  20  N.  Y.  268;  '    Fisher  v.  Hall,.4i   Id.  416 ;  Umsted  v. 

Buskirk,  17  O.  S.  113. 
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technical  distinctions  of  the  common  law  and  administer  jus- 
tice.  If,  therefore,  it  should  appear  during  the  progress  of  a 
trial  that  a  portion  of  the  plaintiffs  were  not  interested  in  the 
subject  of  the  action,  the  court  should  permit  the  action  to  be 
dismissed  as  to^them,  and  render  judgment  in  favor  of  the 
other  plaintiffs,  the  costs  to  be  taxed  as  may  appear  just  and 
equitable. 

PARTIES  DEFENDANT. 

Interest  adverse  to  plaintiff.  Any  person  may  be  made 
a  defendant  who  has  or  claims  an  interest  in  the  controversy 
adverse  to  the  plaintiff,  or  who  is  a  necessary  party  to  a  com- 
plete determination  or  settlement  of  the  question  involved 
therein. 

Parties  severaliy  iiable.  At  common  law  the  parties  to  a 
contract  are  bound  according  to  the  nature  of  their  obligation, 
and  an  action  must  be  brought  against  them  in  that  form;  that 
is,  if  the  contract  is  joint  the  action  must  be  joint,  and  if  several 
then  those  holding  different  relations  to  the  same  instrument 
as  the  drawers,  makers,  indorsers  of  negotiable  paper,  etc., 
cannot  be  joined  in  the  same  action.  The  original  code  of 
New  York  contained  this  provision:  "  Persons  severally  liable 
upon  the  same  obligation  or  instrument,  including  the  parties 
to  bills  of  exchange  and  promissory  notes,  may,  all  or  any  of 
them,  be  included  in  the  same  action,  at  the  option  of  the 

plaintiff."! 

The  rule  in  regrard  to  the  joinder  of  defendants  in  equity 

may  be  stated  thus:  When  a  right  is  claimed  which  is  opposed 

to  the  interests  of  all  th^  defendants,  all  those  interested  in  the 
subject  matter  may  be  joined  as  defendants,  although  they 
have  separate  and  distinct  rights.  As  where  a  bill  was  filed  to 
quiet  a  general  right  of  jfishing  against  several  defendants,  it 
was  held  that  although  there  were  no  points  between  them  and 
the  plaintiff,  yet  as  they  claimed  distinct  rights  in  the  subject 
matter,  the  bill  would  lie.  ^     The  rule  is  thus  stated  by  Chancel- 

'  All  the  codes  contain  provisions  code  states  on  that  point    Code  PI.,  §94. 
authorizing  the  joinder  in  one  action  of  '  Whaley  v.  Dawson,  2  Sch.  &  Lef. 

the  maker,  drawer,  indorser,  etc.,  where  370;  N.  Y.  &  N.  H.  R.  R.  v.  Schuyler, 

service  can  be   had    upon    all.     Judge  17  N.  Y.  592.     See  also  the  U.  P.  R.  R. 

Bliss,  with  much  labor,  has  given  the  v.  McShane,  22  Wal.  462.  ^ 
substance  of  the  statutes  of  the  several 
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lor  Kent:  "  A  bill  against  several  persons  must  relate  to  matters 
of  the  same  nature  and  having  a  connection  with  each  other, 
•  and  in  which  all  the  defendants  are  more  or  less  concerned, 
though  their  rights  in  respect  to  the  general  subject  of  the 
case  may  be  distinct.  "^ 

In  the  case  of  the  N.  Y.  &  N.  H.  R.  R.  v.  Schuyler  et  al.,* 
an  action  was  brought  by  the  company  against  its  former 
president  and  three  hundred  and  twenty-six  other  persons  to 
have  certain  certificates  of  stock  of  said  company  held  by  them 
declared  fraudulent  and  void.  On  demurrer  to  the  petition, 
the  court  held  that  there  was  but  a  single  interest  in  the  plaint- 
iff which  was  opposed  to  the  interests  of  all  the  defendants, 

and  they  could  be  joined  in  a  single  suit. 

A  plaintiff  cannot  Join  several  matters  of  different  kinds 

against  several  defendants,  as  where  land  is  sold  in  different 
tracts  to  different  purchasers,  they  cannot  be  united  in  an 
action  for  specific  performance.* 

Foreclosure  of  mortgage.  All  parties  having  an  interest  in 
the  mortgaged  premises  not  adverse  to  the  mortgagor,  are 
necessary  parties  to  a  suit  to  foreclose  a  mortgage.* 

The  value  of  the  interest  heid  by  a  third  person  is  not  the 
test  in  determining  whether  or  not  he  is  a  necessary  party,  be- 
cause neither  the  court  nor  the  plaintiff  can  determine  the 
amount  of  such  interest  and  thereby  conclude  such  person. 
Thus,  the  property  may  be  incumbered  for  more  than  its  value, 
and  the  equity  of  redemption  apparently  be  worth  nothing; 
yet,  as  opinions  might  differ  as  to  the  value  of  such  equity,  or 
even  if  it  is  found  to  be  valueless,  still  it  belongs  to  the  person 
holding  the  fee,  who  may  be  able  to  effect  a  compromise  with 
the  holders  or  be  assisted  by  friends  in  the  settlement  of  the 
debts,  so  that  he  may  retain  possession  of  the  property.  The 
rule  applies  to  every  person  who  has  an  interest  in  the  prop- 
erty.    In  order  that  the  decree  may  bar  his  rights,  he  must  be 

made  a  party. 

2recessary  defendants.     The  purchaser  at  a  foreclosure  sale 

^  Brinkerhoff  v.  Brown,  6  Johns.  Voorheis  v.   Voorheis,  24  Barb.    150; 

Ch.  139.  Reed  v.  Stryker,  6  Abb.  Pr.   109. 

*  17  N.  Y.  592.  *  Tootle   V.    White,   4  Neb.   403; 

*  Fellows  V.  Fellows,  4  Cow.  683;  Shellenbarger  v.  Biser,  5  Id.  195. 
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acquires  only  the  interests  of  the  parties  to  the  suit.  There- 
fore, in  order  that  he  may  be  protected,  all  persons  who  have 
acquired  an  interest  therein,  subsequent  to  the  mortgage,  are  * 
necessary  parties.  This  includes  subsequent  mortgagees,  per- 
sons who  possess  judgment  or  otherliens,  tenant  by  courtesy  or 
dower,  together  with  the  owner  of  the  fee. 

If  a  Jiidgment  for  deficiency  is  sought  the  mortgagor  and 
any  other  person  who  may  have  assumed  the  debt  should  be 
made  parties.  Thus,  suppose  a  party  should  purchase  real 
estate  subject  to  a  mortgage,  and  agree  as  part  of  the  consid- 
eration to  pay  the  same,  he  would  be  liable  for  any  deficiency 
that  might  exist  after  the  sale  of  the  mortgaged  premises. 

The  holder  of  a  prior  mortgage  which  is  due,  is  a  proper 
but  not  a  necessary  party.  If  not  made  a  party  his  lien  re- 
mains in  full  force  ;  but  the  holder  of  a  subsequent  mortgage 
or  a  subsequent  judgment  creditor  is  a  necessary  party  in  order 
to  bar  his  right  to  redeem.  The  better  course,  however,  is  to 
make  all  incumbrancers  whose  claims  are  due  parties  in  order  to 
give  a  perfect  title  to  the  premises  by  a  sale  under  the  decree.  * 

Trustees  and  beneficiaries.  As  all  parties  having  an  inter- 
est in  the  equity  of  redemption  should  be  made  parties,  there- 
fore, persons  who  have  a  vested  equitable  remainder  in  fee  in 
the  equity  of  redemption  should  be  joined  with  the  trustee 
who  IS  vested  with  the  legal  title.*  The  fact  that  the  trustee 
executed  the  mortgage  under  the  direction  of  the  court  will 
not  excuse  omitting  them. 

Where  there  are  remote  trust  limitations  it  is  sufficient  to 
bring  before  the  court  the  'beneficiaries  in  esse  who  have  the 
first  estate  of  inheritance,  together  with  those  having  the  prec- 
edent estates  and  prior  interests,  and  the  trustee.* 

Subsequent  trust  deed.  Where  a  trust  deed  subsequent 
to  the  mortgage  has  been  executed,  both  the  trustee  and  the 
testuique  trust   should  be  joined  as  defendants.  * 

1 IV  Kent  Com.  184-5;  Shellenbar-  '  WiUiamson  v.  Field,  2  Sandf.  Clu 

ger  V,  Biser,  5  Neb.  195.  534. 

»  Williamson  v.  Field,  2  Sandf.  Ch.  *  Clark  v.   Manning,  95   III.  580; 

533;  King  V.  McVickar,  3  Id.  192;  Nod-  Shinn  v.  Shinn,  91  Id.  4S2;  Gaytes  v.  F. 

ine  V.  Greenfield,. 7  Paige,  544;  N.  Bank  S.  Bank,  85  Id.  256  ;  Scanlan  v.  Cobb, 

of  Massillon  v.  Bell,  14  O.  S.  200;  Coles  Id.  296. 

V.  Forrest,  10  Beav,  552.  • 
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Exception  to  the  rule.  Beneficiaries  numerous.  Where 
the  cestuis  que  trust  are  very  numerous  the  trustee  alone  may 
defend.  Thus,  where  real  estate  had  been  purchased  by  a  joint 
fund  raised  by  subscription  of  more  than  two  hundred  and  fifty 
subscribers,  and  the  property  was  conveyed  to  a  trustee,  it  was 
held  to  be  unnecessary  to  join  the  cestuis  que  trust,  ^  The 
plaintiff,  however,  should  set  forth  the  number  of  shareholders^ 
so  that  it  may  appear  on  the  face  of  the  petition  that  the  parties 
are  too  numerous  to  be  brought  before  the  court.  ^ 

Where  the  trust  is  for  the  benefit  of  creditors  it  will  be 
sufficient,  ordinarily,  to  make  the  trustee  alone  a  party.  ^  In 
the  case  cited  from  New  York  the  action  to  redeem  was  not 
brought  until  thirty  or  more  years  from  the  time  the  debts  had 
become  due,  to  secure  which  the  trust  was  created,  and  it  did 
not  appear  that  any  of  such  debts  remained  unpaid. 

Where  the  mortgraged  property  has  been  divided  and  sold 
to  different  purchasers,  all  such  purchasers  should  be  joined 
as  defendants.  *  If  any  of  the  purchasers  desire  to  have  the 
property  sold  under  the  decree  in  the  inverse  order  of  the 
sales  —  that  is,  the  portion  which  remains  in  the  hands  of  the 
original  mortgagor  or  sold  to  the  last  purchaser  first  applied  to 
the  payment  of  the  original  mortgage  debt,  he  or  they  must 
plead  the  facts  relating  thereto  in  an  answer. 

Wliere  themortg^age  covers  two  distinct  estates,  on  one  of 
which  a  second  mortgage  is  afterward  executed,  and  the  other 
sold  to  a  third  party,  the  original  mortgagor  who  holds  the 
equity  of  redemption  in  the  first  estate,  the  second  mortgagee, 
and  the  purchaser  of  the  second  estate,  should  be  made  parties.  * 

The  rule  as  to  makings  prior  incumbrancers  parties  is 
stated  by  Judge  Curtis  as  follows:  "  We  consider  the  true 
rule  to  be  that  where  it  is  the  object  of  the  bill  to  procure  a 
sale  of  the  land,  and  the  prior  incumbrancer  holds  the  legal 
title,  and  his  debt  is  payable,  it  is  proper  to  make  him  a  party 
in  order  that  a  sale  may  be  made  of  the  whole  title.     In  this 

*  Van  Vechten  v.  Terry,  2  John.  *  Peto  v.  Hammond,  29  Beav.  91 ; 
Ch.  197.                                                             Jones  on  Mort.,  5  1409. 

«  Holland  v.  Baker,  3  Hare,  68.  "  Douglas  v.  Bishop,  27  Iowa,  214  ; 

*  Grant  V.    Daane,  9    John.    591 ;        Jones  on  Mo rt.,  $  1409. 
Willis  V.  Henderson,  4  Scam.  13. 
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sense,  and  for  this  purpose,  he  may  be  correctly  said  to  be  a 
necessary  party,  that  is,  necessary  to  such  a  decree.  But  it  is 
in  the  power  of  the  court  to  order  a  sale  subject  to  the  prior 
incumbrance  —  a  power  which  it  will  exercise  in  fit  cases.  And 
where  the  prior  incumbrancer  is  not  subject  to  the  jurisdiction 
of  the  court,  or  cannot  be  joined  without  defeating  the  juris- 
diction, and  the  validity  of  the  incumbrance  is  admitted,  it  is 
fit  to  dispense  with  his  being  a  party."  i 

A  party  claimingr  adversely  to  tlie  title  of  the  mortgragory 

and  prior  to  the  execution  of  the  mortgage,  cannot  properly 
be  made  a  parly  for  the  purpose  of  trying  such  adverse  claim 
of  title.  But  when  the  adverse  claimant  submits  his  title  to 
the  court  under  proper  issues  for  an  adjudication,  he  will  be 
bound  by  the  decree.  ^ 

"The  general  rule  as  to  parties  in  chaneery  is,  that  all 
ought  to  be  made  parties  who  are  interested  in  the  controversy, 
in  order  that  there  may  be  an  end  of  litigation.  But  there  are 
qualifications  of  this  rule  arising  out  of  public  policy  and  the 
necessities  of  particular  cases.  The  true  distinction  appears  to 
be  as  follows:  First,  Where  a  party  will  be  directly  affected 
by  a  decree,  he  is  an  indispensable  party,  unless  the  parties  are 
too  numerous  to  be  brought  into  court,  when  the  case  is  sub- 
ject to  a  special  rule.  Second,  Where  a  person  is  interested  in 
the  controversy,  but  will  not  be  directly  affected  by  the  decree 
made  in  his  absence,  he  is  not  an  indispensable  party,  but  he 
should  be. made  a  party  if  possible,  and  the  court  will  not  pro- 
ceed to  a  decree  without  him  if  he  can  be  reached.  Third, 
Where  he  is  not  interested  in  the  controversy  between  the  im- 
mediate litigants,  but  has  an  interest  in  the  subject-matter, 
which  may  be   conveniently  settled    by  the   suit  and  thereby 


1  Hagan  v.  Walker,  14  How.  37. 

*  This  is  denied  in  some  of  the 
cases,  but  no  good  reason  can  be  shown 
for  holding  a  decree  void  upon  matters 
put  in  issue  by  the  pleadings,  and  sub- 
milted  by  the  parties.  Shellenbarger  v. 
Biser,  5  Neb.  195;  Lounsbury  v. 
Catron,  8  Id.  469;  Hurley  v.  Cox,  9 
Id.  230.    In  Cook  V.  Rounds,  60  Mich. 


310  (27  N.  W.  R.  517),  where  the  mort- 
gage was  given  to  secure  unpaid  pur- 
chase money,  it  was  held  that  the  de- 
fendants might  show  that  the  mort- 
gagee had  no  title,  and  that  one  Wind- 
sor had  the  legal  title  to  the  lands,  and 
had  been  in  possession  for  more  than 
twenty  years. 
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prevent  further  litigation,  he   may  be  a  party  or  not,  at  the 
option  of  the  complainant. "  ^ 

This  appears  to  be  a  correct  statement  of  the  rule.  It  is 
not  founded  upon  a  positive  and  uniform  .principle,  and  is  not 
subject  to  the  application  of  any  universal  theory  as  a  test.* 
The  mortgagor  is  a  necessary  party,  but  if  he  has  conveyed, 
though  he  is  personally  liable  for  the  deficiency,  he  is  only  a 
proper  biit  not  a  necessary  party.  ^  But  the  owner  of  the 
equity  of  redemption  is  a  necessary  party.  *  In  case  of  the 
death  of  the  owner  of  the  fee,  his  heirs,  as  well  as  the  execu- 
tor or  administrator  are  necessary  parties.  ^  If  the  equity  of 
redemption  belong  to  several  persons  as  devisees,  or  if  they 
have  a  claim  thereon,  they  should  all  be  joined  as  defendants.® 

Where  there  is  an  absolute  assignment  the  assignor  should 
not  be  made  a  defendant ;  but  if  the  assignment  is  conditional, 
or  if  the  assignor  retains  an  interest  in  the  thing  assigned  — 
that  is,  merely  assigns  a  portion  of  the  same,  he  should  be 
made  a  defendant  unless  he  is  joined  as  plaintiff.  ^ 


^  WUliams  v.  Bankhead,  19  Wall 

563- 

«  Story's  Eq.  PL  5  7^  B.  Bliss  Code 

PL  §96. 

»  Bigelow  V.  Bush,  6  Paige,  343. 

*  Hall  V.  Nelson,  23  Barb.  88. 
»  2  Barb.  Ch.  Pr.  176. 

*  Some  confusion  has  arisen  from 
the  distinction  made  by  the  courts  be- 
tween necessary  and  proper  parties.     As 
the  object  of  an  action  of  foreclosure  is 
to  cut  off  the  right  of  redemption  of  the 
parties  to  the  suit  and  transfer  their  in- 
terests  in  the  mortgaged  estate  to  the 
purchaser  under  the  decree,  it  is  necessary 
that  all  persons  having  an  estate  in  the 
premises  be  made  parties,   and  also  aU 
persons  who  have  acquired  a  lien  thereon 
subsequent  to  the  mortgage.     All  these 
are  necessary  pKirties,  without  which  a 
decree  should  not  be  rendered,   as   the 
lien-holders  not  made  parties  might,  not- 
"nnthstanding  the  decree,  bring  an  action 
to  foreclose  their  respective  liens.    A 
prior  incumbrancer,  however,  is  not  a 
necessary  party,  because  the  purchaser 


under  the  decree  on  the  second  mortgage 
takes  the  equity  of  redemption  subject  to 
be  defeated  by  a  foreclosure  and  sale  un- 
der the  first;  in  other  words,  he  pur- 
chases the  mortgaged  premises  subject  to 
the  prior  mortgage,  which  he  may  pay 
when  it  becomes  due  if  he  so  desire. 
Marshall  v.  Ruddick,  28  Iowa,  487; 
Dings  V.  Parshall,  7  Hun,  522.  Where 
the  prior  mortgage  is  due,  however,  the 
prior  incumbrancers  should  be  made  par- 
ties; and  in  a  majority  of  cases  it  wiU  be 
found  that  the  mortgaged  property  can  be 
sold  to  better  advantage  where  the  pur- 
chaser acquires  a  clear  title.  I  f  the  mort- 
gage was  given  as  collateral  security  for 
another  mortgage,  the  maker  of  the  collat- 
eral instrument  is  a  necessary  party,  as 
he  has  an  interest  in  the  account,  and 
may  redeem.  Stokes  v.  Clendon,  3 
Swanst,  150;  Story's  Eq.  PL  §  194, 
Bliss  Code  PL  §  loi.  See  foreclosture 
of  mortgages  post,  McGown  v.  Yorks^ 
6  Johns.  Ch.  450. 

7  Grant  v.  Ludlow,  8  O.  S.  i. 
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Joint  debtors  must  all  be  joined  as  defendants,  and  the 
failure  to  include  a  partner  or  joint  debtor,  if  it  appear  on  the 
face  of  the  petition,  is  ground  of  demurrer.  If  it  do  not  appear, 
it  may  be  set  up  in  the  answer,  and  is  a  valid  defense.  This 
does  not  seem  to  require  the  joinder  of  dormant  partners. 

They  were  not  required  to  be  made  parties  at  common  law 
because  the  contract  was  regarded  as  being  made  with  the 
ostensible  partners,  and  the  code  does  not  seem  to  have 
changed  the  rule. 

A  dormant  partner  may,  however,  be  made  a  defendant. 
He  is  a  proper  but  not  a  necessary  party.  At  common  law 
the  term  joint  obligation  was  always  applied  to  a  single  indivisi- 
ble claim.  All  the  obligors  were  regarded  as  constituting  one 
person  who  was  indebted  on  the  obligation  in  suit,  and  none  of 
them  separately  owed  any  part  of  the  debt.  Hence,  as  the 
claim  was  the  obh'gation  of  all,  all  must  be  joined.^ 

Action  agrainst  joint  debtors.    The   code    authorizes   the 

plaintiff  to  proceed  against  such  of  the  defendants  jointly  in- 
debted upon  contract  as  have  been  served  with  summons,  un- 
less the  court  otherwise  direct.  In  such  case  the  petition  will 
be  filed  and  the  summons  issued  against  all  the  joint  contractors, 
although  but  a  portion  are  or  can  be  served.  ^ 

When  an  action  is  pending  upon  either  a  joint  or  several 
obligation,  and  one  of  the  defendants  dies,  the  action  may  be 
revived  against  his  executor  or  administrator  and  prosecuted 
to  judgment.  ^ 


^  I  Parsons  on  Cont.  (7th  ed. )  1 2,  and 
notes. 

'  Bazellv.  Belcher,  31  O.  S.  572  j 
Fox  V.  Abbott,  12  Neb.  328. 

^  At  common  law,  upon  the  death 
of  a  joint  obligor,  an  action  upon  the  joint 
obligation  could  be  prosecuted  only 
against  the  survivor.  This  harsh  rule, 
alike  unjust  to  the  creditor  and  survivor, 
was  mitigated  to  some  extent  by  courts 
of  equity,  which  at  an  early  period  en- 
forced contribution  among  co-sureties, 
whether  the  obligation  was  joint  or  sev- 
eral Sto.  £q.  Jur.,  §§  492,  493,  and 
notes.  The  doctrine  of  contribution  is 
based  upon  the  principles  of  justice  and 


not  upon  contract,  and  is  enforced  ac- 
cording to  those  principles ;  hence,  the 
representative  of  a  co-obligor  may  be 
compelled  to  pay  out  of  the  estate  of  the 
deceased  the  amount  due  a  co-surety  who 
has  paid  more  than  his  proportion.  Id. 
Bliss  Code  PL,  §  105.  As  under  the 
former  practice,  therefore,  a  party  could 
resort  to  equity  for  contribution,  the  dis- 
tinction in  that  court  between  those  who 
represent  the  estate  and  the  survivors  be- 
ing disregarded,  ids  the  duty  of  the  courts 
in  the  code  states,  administering  as  they 
do  both  law  and  equity,  to  apply  the 
equity  rule  and  enforce  contribution. 

Paftnerskip  estate.      The  death  of 
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A  contract,  although  joint  in  form,  may  not  be  so  in  fact, 
as  in  a  contract  for  the  erection  of  a  building  where  a  carpen- 
ter and  mason  both  sign  the  same  contract  attached  to  the 
specifications,  one  agreeing  to  put  up  the  walls,  and  the  other 
to  finish  the  wood-work,  but  neither  promising  that  the  other 
shall  complete  his  part,  the  action  should  not  be  joint,  but 
several.  ^ 

Joint  liabUity  in  torts.  Two  or  more  persons  are  not 
jointly  liable  for  a  tort  merely  because  they  had  some  connec- 
tion with  it,  or  even  if  a  separate  action  could  be  maintained 
against  them.  To  make  them  jointly  liable,  the  wrong  com- 
mitted must,  to  some  extent  at  least,  be  their  joint  act.  * 


a  partner  terminates  the  partnership, 
and  the  estate  passes  at  once  into  the 
hands  of  the  survivors  for  the  purpose 
of  paying  the  partnership  liabilities. 
The  partnership  property  is  a  trust  fund 
to  be  applied  primarily  to  the  payment 
of  the  firm  debts.  In  New  York  it  is 
held  that  the  executor  of  a  deceased  part- 
ner cannot  be  sued  until  the  ordinary 
remedies  against  the  surviving  partner 


have  been  exhausted ^  unless  it  is  alleged 
and  proved  that  the  survivor  is  insolvent. 
Lawrence  v.  Trustees,  2  Denio,  577. 
This  case  contains  an  elaborate  review  of 
the  authorities  to  the  year  1845.  See 
also  Pope  V.  Cole,  55  N.  Y.  124.  In 
the  absence  of  a  statute  to  the  contrary, 
the  New  York  rule  appears  to  be  sus- 
tained by  the  weight  of  authority. 


^  At  common  law,  where  two  or 
more  persons  entered  into  a  contract  sev- 
erally and  not  jointly,  the  plaintiff  was 
required  to  bring  separate  actions  against 
each  of  the  parties.  So,  if  two  or  more 
persons  were  jointly  and  severally  liable, 
the  action  must  be  against  all  or  each  one 
separately,  and,  if  two  or  more  persons 
were  boand  jointly,  all  must  be  sued. 
The  code  has  changed  the  common-law 
rules  so  as  to  permit  the  plaintiff  to  bring 
his  action  against  any  or  all  of  the  parties 
jointly  and  severally  liable.  Thus,  the 
holder  may  join  the  maker  and  indorser 
of  a  promissory  note,  or  the  drawer,  ac- 
ceptor and  indorser  of  a  bill  of  exchange, 
and  a  like  discretion  may  be  exercised  in 
other  cases. 

In  determining  whether  an  action  is 
joint,  Chitty  states  the  rule  to  be, 
■That  several  persons  contracting  to- 
gether   with  the    same  party  for    one 


and  the  same  act,  shall  be  regarded 
as  jointly,  and  not  individually  or  sep- 
arately liable,  in  the  absence  of  any 
express  words  to  show  that  a  distinct  as 
well  as  entire  liability  was  intended  to 
fasten  on  the  promisors."  Bliss  Code 
1*1.,  $  91.  Contracts  made  by  a  firm  with 
third  parties  are  joint ;  so  with  promis- 
ors in  an  instrument,  as  "  we  hereby 
promise,"  "  we  bind  ourselves,"  etc 
And  even  if  the  promise  is  in  the  singular 
number,  if  the  signatures  and  purpose 
are  joint,  as  "  I  promise  to  pay  etc.," 
signed  by  two  or  more,  it  is  a  joint  obli- 
gation. Bliss  Code  PI.,  $  91.  When 
an  action  is  brought  on  such  instrument 
all  the  signers  should  be  made  defendants 
and  service  had  on  such  as  can  be  found. 
Morehouse  v.  Ballou,  16  Barb.  289  ;  Le- 
Roy  v.  Shaw,  2  Duer,  626. 
*  Bliss  Code  PI,  J  83. 
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In  Van  Steenburgv.  Tobias,^  Tobias  brought  a  joint  action 
against  Van  Steenburg  and  Gray  to  recover  the  value  of  cer- 
tain sheep  belonging  to  him,  which  were  killed  by  two  dogs, 
one  owned  by  Van  Steenburg  and  the  other  by  Gray.  The 
injury  was  done  at  the  same  time  by  the  two  dogs  uniting  in 
the  mischief.  The  court  held  that  the  defendants  were  not 
jointly  liable.  It  is  said  (page  562):  "  It  does  not  follow, 
because  the  animal  of  A  accompanies  the  animal  of  B  in 
the  same  mischief,  that  the  owners  are  jointly  liable. "  •  • 
"  The  reason  which  makes  one  liable  who  personally  joins  in 
or  aids  or  abets  the  wrong  does  not  apply.** 

The  joint  owners  of  animals  which  have  committed  a  tres- 
pass are  jointly  and  severally  liable.  ^ 

A  gruarantor  cannot  be  joined  with  the  principal  debtor 
even  if  the  guarantee  is  on  the  same  paper  with  the  agreement 
which  is  the  subject  of  the  guarantee,  because  they  are  dis- 
tinct contracts.  A  different  rule  seems  to  prevail  in  Ohio 
and  Iowa.  If  the  liability  arises  from  the  same  instrument, 
as  where  a  lease  is  made  by  A  to  B,  and  C  signs  the  same 
and  guarantees  "  unto  the  lessor  the  payment  of  the  aforesaid 
rent,  and  the  faithful  performance,  of  the  contracts  in  said  lease 
contained,"   they  may  be  joined  as  defendants.* 

Sureties  on  two  bonds.  Where  a  public  officer  gives  two 
bonds  with  different  sureties  for  the  faithful  performance  of 
his  duty,  the  character  of  the  undertaking  and  the  liabilities  of 
the  sureties  being  the  same  in  each  case,  an  action  may  be 
maintained  against  all  the  sureties  upon  both  bonds.*  The 
reason  is,  the  condition  of  the  bonds,  although  in  separate  in- 
struments, is  the  same,  viz. :  That  the  principal  shall  faith- 
fully perform  his  duty,  and  upon  his  failure  to  do  so,  whereby 

1  17  Wend.  562;  Dyer  v.   Hutch-  at  any  rate,  the  law  will  not  allow  one, 

ins,  87  Tenn.  198 ;  Cogswell  v.  Murphy,  who  is  perhaps  alone  able  to  pay,  to 

46  Iowa,  44.  shield  himself  under  the  plea  that  the 

In  Van  Steenburg  v.    Tobias,  17  wrong  was  done  wholly  or  in  part  by 

Wend.  562,  Judge  Cowen,  in  his  forcible  another." 

manner,  says :  "  That  is  a  case  of  inten-  »  Brady  v.  Ball,  14  Ind.  317. 

lion  or  volition  in  the  offender,  and  the  '  Carman  v.  Plass,  23  N.  Y.  286. 

man  who  advises  or  countenances  a  tres-  *  Powell    v.   Powell,  48    CaL  234; 

pass  is  the  real  cause  —  he  is  sometimes  Holeran  v.  School  District  No.  17,  10 

the  greater  wrongdoer  of  the  two,  and.  Neb.  406. 
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a  liability  is  incurred,  all  the  sureties  are  bound  and  the  de- 
mand is  indivisible. 

In  partition,  all  tenants  in  common  or  owners  of  undi- 
vided shares  are  necessary  parties.  ^  Creditors  having  a  gen- 
eral or  specific  lien  upon  all  or  any  portion  of  the  property  are 
proper  but  not  necessary  parties.  *  If  the  number  of  shares  is 
known,  but  the  owners  thereof  unknown,  these  facts  should  be 
stated  in  the  petition.  Persons  having  contingent  interests  in 
the  property  should  be  made  parties.  Where  the  object  of  the 
action  is  not  to  divide,  but  to  obtain  a  sale  of  the  entire 
premises,  and  they  are  to  be  sold  free  from  incumbrances,  all 
lienholders  must  be  made  parties  in  order  that  their  rights 
may  be  determined  in  one  action. 

Life  estate.  Any  person  who  holds  a  life  estate  in  the 
property  should  be  made  a  party  to  the  action.^ 

Where  the  husband  of  one  of  the  parties  has  been  absent 

for  more  than  seven  years  and  not  heard  from,  he  need  not  be 

made  a  party.  *  • 

In  an  action  to  enforce  contribution,   all  persons  liable  as 

contributors  should  be  joined  as  defendants,  but  if  there  are 

several  claimants  of  the  same  fund,  whose  claims  have  not  been 

adjusted,  but  depend  upon  the-same  facts,  they  should  join  as 

plaintiffs,   unless  some   of  them    refuse,   in   which   case  such 

persons  may  be  made  defendants.  ^ 

In  ejectment  to  recover  possession  of  an  entire  tract  of 
land  where  the  plaintiff's  right  is  derived  from  a  single  title, 
he  should  join  all  actual  occupants  of  the  tract.  ®  But  if  the 
parties  in  possession  occupy  separate  portions  of  the  premises 
under  distinct  titles  they  should  not  be  joined.^ 

T^bere  a  trespass  lias  been  committed^  a  party  by  assent- 
ing  thereto  does  not  become  a  co-trespasser,  unless  the  wrong 
was  done  for  his  benefit.  ® 

• 

^  Teal  V.  Woodworth,  3  Paige,  47a  *  Fosgate  v.  Herkimer  Manfg.  Co., 

«  Code,  ^  804.  12  N.  Y.  580. 

*  Smith  V.  Brown,  66  Tex.  543  j  \  ^  Dillaye  v.  Wilson,  43  Barb. 
Bogert  V.  Bogert,  5  N.  Y.  S.  893.  261-5. 

*  Appeal  of  Welch,  126  Penn.  St.  '  Wilson  v.  Barker,  4  Bam.  &  Aid. 
297.  614;  4  Co.  Inst.  317;    Bliss  Code   PL, 

«  Story's   Eq.   PI,   ^   169;  Carr  v.         §  83. 
Waldron,  44  Mo.  393. 
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Where  property  has  been  wrongftilly  levied  upon  by  two 

officers,  one  by  an  attachment  and  the  other  by  execution, 
they  are  joint  trespassers.  ^ 

Where  a  servant  has  been  negiigrent  in  the  performance 
of  his  master's  business,  whereby  another  has  suffered  dama- 
ges, the  master  is  liable.  ^ 

Where  a  passenger  is  injured  by  a  collision  on  a  railway 
operated  by  two  companies,  he  may  maintain  a  joint  action 
against  them;  and  where  two  railway  companies  were  engaged 
in  the  business  of  transporting  passengers  over  a  third  road, 
not  authorized  by  their  charters,  they  were  held  liable  for 
injuries  to  a  passenger  on  such  third  road.^  The  reason  is 
they  had  undertaken  to  perform  certain  duties,  and  as  a  defense 
to  their  performance  they  could  not  plead  a  want  of  power  to 
perform  the  duty.* 

In  replevin,  both  liable  when.  Where  a  person  is  in  pos- 
session of  goods  belonging  to  another  which  he  is  bound  to 
deliver  on  demand,  if  he,  without  authority  from  the  owner, 
parts  with  that  possession  to  one  who  refuses  to  deliver  them, 
he  is  responsible  in  detainer  equally  with  the  party  refusing.*^ 

To  quiet  title.  The  owner  of  land,  who  is  in  possession, 
may  institute  an  action  against  persons  claiming  an  adverse 
interest  therein  so  that  a  judgment  maybe  rendered  determin- 
ing the  controversy.  All  persons  claiming  adversely  should 
be  joined  as  defendants.^ 


"  He  that  receiveth  a  trespasse  and 
agreeth  to  a  trespasse,  after  it  is  done,  is 
no  trespasser,  unless  the  trespasse  was 
done  for  his  use  or  his  benefit,  and  then 
his  agreement  amounteth  to  a  command- 
ment.** 

^  Sprague  v.  Kneeland,  12  Wend. 
161;  Bliss  Code  PL,  J  83. 

•  In  Wright  v.  Wilcox,  19  Wend. 
343,  Cowen,  J.,  attempted  to  point  out 
the  dividing  line  between  the  liability  of 
the  master  and  that  of  the  servant  alone. 
Since  that  time  many  decisions  have  been 
rendered,  holding,  in  effect,  that  the 
master  is  liable  for  the  omissions  or 
wrongs  committed  by  the  servant  in  the 
course  of  his  employment. 


»  Colegrove  v.  N.  Y.  &  H.  R.  Co., 
20  N.  Y.  492  ;  Bliss  Code  PL  $  83^. 

^Chollette  v.  O.  &  R.  V.  R.  Co., 
41  N.  W.  R,  1106. 

^  Nichols  v.  Michael,  23  N.  Y.  264. 
It  is  said  "He  contributes  to  the  de- 
tention. It  is  the  consequence  of  his 
own  wrongful  delivery.  The  action  in 
such  case  may  properly  be  brought 
against  both,  because  the  acts  of  both 
unite  in  producing  the  detention.**  See 
Garth  v.  Howard,  5  Car.  &  P.  346; 
Jones  V.  Dowle,  9  M.  &  W.  19. 

«  The  powers  of  a  court  of  equity  in 
regard  to  real  estate  are  governed,  to  a 
great  extent,  by  statute,  the  provisions  of 
which  must  be  followed.     Independently 
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If  the  supposed  owner  of  the  fee  answer  that  he  has  con- 
veyed to  another  and  disclaims  title,  the  party  to  whom  the 
conveyance  was  made  must  be  brought  in  as  a  defendant.^ 
Where  the  object  is  to  correct  a  mistake  in  a  deed  all  persons 
to  be  affected  by  the  decree  should  be  made  defendants.  *  If 
the  landlord  or  person  claiming  to  be  the  owner  of  the  tract 
is  to  be  bound  by  the  judgment  he  must  be  joined.  ^ 

An  action  may  be  maintained  in  a  proper  case  to  ascertain 
the  amount  due  on  a  mortgage,  and  upon  payment  of  the 
same  enter  a  decree  that  it  be  satisfied  of  record.* 

Specific  performance.  In  an  action  by  the  vendee  the 
vendor  is  a  necessary  party.  If  he  has  conveyed  to  a  third 
party  who  had  notice,  or  has  not  paid  the  purchase  money, 
such  third  party  should  be  joined.^  If  the  vendor  has  died 
and  the  entire  purchase  money  has  been  paid,  the  heirs  are  the 
only  necessary  parties,  but  if  all  the  purchase  money  has  not 
been  paid  the  administrator  must  also  be  joined.® 

In  an  action  by  the  vendor,  the  vendee  is  the  only  neces- 
sary party.  ^ 


of  the  statute,  the  jurisdiction  of  the  court 

is   exercised:    First.  When  the  persons 

who  controvert  the  right  of  the  plaintiff 

were  so  numerous  as  to  render  an  action 

in  equity  necessary  to  bring  in  all  parties 

concerned  and  prevent  a  multiplicity  of 

suits.     Eldridge  v.  Hill,  2  Johns.  Ch.  281 ; 

Willard's  Eq.  325.      Second.    When  the 

plaintiff,  after  repeated  trials  at  law,  has 

established  his  title,  but  is,  nevertheless, 

in  danger  of  further  litigation  by  parties 

who  contest  that  right.     Willard's  Eq. 

323.     In  general,  the  plaintiff  must  be  in 

possession,  claiming  the  title  to  the  lands, 

while  the  adverse  claimant  must  be  out 

of  possession,   but  claiming  an  adverse 

mterest  or  title.     All  parties,  therefore, 

who  claim  an  adverse  title  or  interest 

should  be  made  parties. 

An  action  to  quiet  title  will  lie  to 
determine  conflicting  claims  to  personal 
property  J  or  rights  arising  out  of  a  con- 
tract where  a  multiplicity  of  suits  depend- 
ing on  the  same  state  of  facts  will  thereby 


be  avoided,  as  where  a  railroad  company, 
without  authority  of  law,  issued  at  differ- 
ent times  326  shares  of  spurious  stock, 
which  was  held  by  326  separate  owners, 
many  of  whom  had  commenced  actions 
against  the  company  to  have  the  stock 
declared  genuine.  The  company  then 
brought  an  action  against  all  the  holders 
of  the  stock  to  enjoin  the  suits  already 
commenced,  and  to  have  the  stock  de- 
clared spurious,  and  the  action  was  sus- 
tained. N.  Y.&N.  H.  R.  v.  Schuyler, 
17  N.  Y.  592 ;  Pom.  Rem.,  %%  369-372; 
Fisher  v.  Hepburn,  48  N.  Y.  41-55. 

*  Johnson  v.- Robinson,  20  Minn.  17a 

*  Flanders  v.  McClanahan,  24  Iowa, 
486. 

*  State  V.  Orwig,  34  Iowa,  1 12. 

*  Sutherland  v.  Rose,  47  Barb.  144. 
«  Fullerton  v.  McCurdy,  4l^ns.  132; 

Stone  V.  Buckner,  12  S.  &  M.  73. 

*  Potter  V.  Ellice,  48  N.  Y.  321. 

'  If  the  contracting  parties  are  living, 
and  third  persons  have  acquired  no  claims 
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lu  an  action  by  one  member  of  a  firm  to  dissolve  the  part- 
nership and  wind  up  its  aflfairs,  all  the  other  members  of  the 
firm  must  be  joined  as  defendants.  If  the  action  is.  by  one 
partner  against  another  for  a  dissolution  and  to  reach  prop- 
erty of  the  firm  fraudulently  transferred  to  a  third  person, 
such  third  person  may  be  made  a  co-defendant,  in  order  that 
the  transfer  may  be  declared  void,  and  that  he  may  be  ordered 
to  account.  ^ 

If  one  individual  is  a  member  of  two  firms,  the  creditor 
firm,  without  the  dual  partner,  he  being  made  a  defendant, 
may  maintain  an  action  for  the  balance  due.  *  The  claims  of  the 
creditor  firm  may  also  be  assigned  to  a  third  party,  and  an 
action  brought  thereon  by  the  assignee,  subject  to  any  set-off 
of  the  defendants. 

In  an  action  to  enlbrce  an  express  trust,  the  trustee  must 
be  made  a  defendant.^  And,  in  general,  all  trustees  who 
have  accepted  the  trust  should  be  joined.  *  Where  the  trust 
devolved  upon  two  or  more  trustees,  one  of  whom  has  died, 
and  an  action  is  brought  by  the  beneficiary  for  a  breach  of  the 
trust,  all  the  trustees  who  survive  and  the  personal  representa- 
tives of  the  deceased  must  be  joined  as  defendants.* 

In  an  action  by  a  trustee  against  his  co-trustee  for  viola- 
tion of  the  trust,  all  the  beneficiaries  who  have  profited  by 
such  violation  are  necessary  defendants.^ 

Where  the  oliject  of  the  action  is  to  have  a  trust  canceled 

or  set  aside  the  only  necessary  party  defendant  is  the  trustee.^ 

But  if  the  action  is  brought  to  obtain  an  accounting  or  final 


to  the  premises,  the  parties  to  the  con- 
tract are  the  only  proi>er  parties.  The 
contract  constitutes  the  right  and  regu- 
lates the  liability  of  the  parties,  and  the 
object  of  the  action  is  to  place  the  com- 
plainant, as  nearly  as  possible,  in  the 
same  situation  that  the  defendant  had 
agreed  he  should  be  placed  in.  Cotten- 
ham,  J.,  in  Tasker  v.  Small,  3  Myl.  and 
Cr.  63.  If  the  property  has  been  trans- 
ferred to  a  third  party  the  contract  will 
also  be  enforced  against  such  third  party 
unless  some  new  equity  intervenes  in  his 


favor,  such  as  want  of  notice,  and  that 
he  is  ^  bona  fide  purchaser.  McM  orris  v. 
Crawford,  15  Ala.  27. 

1  Webb    V.   Helion,  3  Robt.    625. 
Wade  V.  Rusher,  4  Bosw.  537. 

-  »  Colev.  Reynolds,  18  N.  Y.  74. 

*  Tucker  v.  Silver,  9  Iowa,  261. 

*  Coppard  v.  Allen,  2  De  G.  J.  and 
S.  173. 

»  Sherman  v.  Parish,  53  N.  Y.  483. 
Hill  on  Trustees,  520-1. 

^  Williams  v.  Allen,  29  Beav.  292. 
^  Winslow  V.  R.  R.  Co. ,  4  Minn.  230. 
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settlement  under  the  trust,  all  persons  interested  therein  must 
be  made  parties,  either  plaintiffs  or  defendants.^ 

Wbere  a  claim  is  payable  out  of  a  trust  fUnd,  the  general 
rule  is,  that  all  the  trustees  and  cestuis  que  trust  should  be 
joined  as  defendants.  ^  But  this  rule  does  not  apply  to  ex- 
ecutors and  administrators,  nor  where  the  amount  due  the 
plaintiff  has  been  determined  and  is  in  the  hands  of  the  trustee. 

Husband  and  wife.  In  nearly  all  the  states  statutes  have 
been  passed  which  permit  a  married  woman  to  sue  and  be 
sued  as  if  she  were  sole  in  all  matters  relating  to  her  separate 
property,  or  for  injuries  to  her  reputation  or  person.  Under 
such  statutes  the  tendency  of  the  courts  is  to  treat  the  wife  as 
a  rational  being,  capable  of  looking  after  her  own  interests  and 
protecting  them;  although  the  common  law  prevails  as  to  her 
rights  and  remedies  in  all  matters  to  which  the  statute  does 
not  apply. 

In  an  action  for  a  tort  committed  by  the  wife,  both  hus- 
band and  wife  are  necessary  parties.^  If,  however,  the  tort 
was  committed  in  his  presence,  by  his  direction  and  under 
compulsion,  the  husband  alone  is  liable.*  But  they  should 
be  sued  jointly. 

In  an  action  for  a  tort  committed  by  a  wife  in  relation  to 
her  separate  property — as  by  the  wrongful  conversion  of 
goods  under  the  color  of  ownership  of  her  separate  property, 
the  husband  should  not  be  joined.^ 

If  several  persons  jointly  commit  a  tort,  the  plaintiff  may 
sue  all  or  some  of  them  jointly,  or  one  of  them  separately^ 
because  a  tort  in  its  nature  is  a  separate  act  of  each  individual.  ® 
He  also  who,  being  present,  counsels,  aids,  or  assists  in  the 
commission  of  the  wrong  is  a  principal  and  liable  as  such.  ^  In 
many  cases  a  party  may  be  liable  although  not  present,  but 
the  injury  must  in  some  degree  at  least  be  their  joint  work. 
"  If  the  defendants  merely  knew  of  the  designs  and  contriv- 


'  Bank  v.  Suydam,  6  How.  Pr.  379. 
*  Emmert  v.  DeLong,  i2Kas.  67. 
»  Anderson  v.  Hill,  53  Barb.  238. 
<  Cassin  v.  Delany,  38  N.  Y.  178. 


*  Peak  V.  Lemon,  i  Lans.  295. 

«  I  Chitty  PI.  86. 

^  Cooney  V.  Burke,  xi  Neb.  258. 
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ances  of  the  principal  party  to  impose  on  the  plaintiffs,  that 
would  not  be  conspiracy  though  they  did  not,  as  they  might, 
disclose  the  matter  thus  known  by  them.'*^  Although  the 
plaintiff  may  sue  any  or  all  of  the  wrong-doers,  yet  he  cannot 
thereby  multiply  his  damages.  He  can  have  but  one  satis- 
faction.^ 

An  action  agrainst  a  church  or  particular  religious  society, 
which  is  incorporated,  to  recover  a  debt  or  damages  for  the 
breach  of  a  contract,  must  be  brought  against  the  corporation, 
and  not  against  the  bishop  or  priest.* 

In  an  action  to  foreclose  a  tax  lien  a  judgment  lienholder 
is  not  a  necessary  party.*  If,  however,  such  lienholder  has  a 
right  to  redeem,  he  should  be  made  a  party. 

Contribution  between  wrongr-doers.  The  general  rule  is, 
that  between  wrong-doers  there  is  neither  indemnity  nor  con- 
tribution, but  this  rule  is  subject  to  a  number  of  exceptions,  as 
when  a  sheriff,  acting  in  good  faith,  has  levied  upon  goods  not 
belonging  to  the  debtor,  and  upon  receiving  a  bond  of  indem- 
nity, has  sold  the  same,  and  ajudgmentis  afterwards  recovered 
against  him  for  damages,  he  may  recover  upon  the  bond.  So 
a  master  may  recover  from  his  servant  the  damages  he  has  sus- 
tained by  the  servant  s  negligent  performance  of  the  master's 
work.^  The  cases  where  no  contribution  will  be  allowed  are 
those  where  it  must  be  presumed  that  the  parties  knew  they 
were  doing  wrong.® 

In  replevin.  The  common  law  rule  as  to  parties  defendant 
in  replevin  has  not  been  changed  by  the  code.  As  the  object 
is  to  obtain  possession  of  the  property  described  in  the  peti- 
tion all  the  parties  who  have  the  actual  or  constructive  posses- 
sion of  such  property  at  the  time  the  action  is  brought  should 
be  made  defendants.  ^ 

To  defeat  a  recovery  from  the  assignee  the  assignment  must 

*  Rnffin,  Ch.  J.  in  Brannock  v.  •  See  Acheson  v.  Miller,  2  O.  S, 
Bouldin,  4  Ired.  61.  203;  Bliss  on  Code  PL,  $  89. 

*  McReady  v.  Rogers,  I  Neb.  124;  •  Adamson  v.  Jarvis,  4  Bmg.  66. 
Turner  v.  Hilchcock,  20  Iowa,  310.  ^  Wells  on  Replevin,  134,  and  cases 

>  Charboneau  v.  Henni,  24  Wis.  250.        cited  in  notes. 

*  Jenkins  v.  Ne\nnan.  122  Ind.  99. 


PARTIES   TO  AN  ACTION. 


65 


be  for  a  valuable  consideration  without  notice  and  bofia  fide. 

Owners  of  a  vessel.  When  a  debt  has  been  created  by  the 
master  or  authorized  agents  for  repairs  or  supplies  to  a  vessel 
the  part  owners  are  jointly  Hable  and  should  be  joined  as  de- 
fendants.^ 

Salvagre.  When  the  plaintiff  is  entitled  to  recover  compen- 
sation  in  the  nature  of  salvage  all  the  persons  and  corporations 
who  had  interests  in  the  vessel  although  their  interests  are 
separate  and  distinct,  may  be  joined,  being  but  one  transaction. 
A  separate  judgment,  however,  will  be  rendered  against  each 
for  his  proportion.^ 

Wliere  corporation  is  defendant.  When  by  the  terms  of 
a  statute  or  charter  the  name  of  a  corporation  is  expressly  des- 
ignated, the  corporate  name  should  be  used  both  in .  an  action 
in  favor  of  and  against  the  corporation.  ^ 

Creditor's  suits.  Where  an  action  is  brought  by  a  judg- 
ment creditor  to  reach  assets  of  the  debtor  either  in  his  own 
hands  or  which  have  been  transferred  to  other  persons,  the 
judgment  debtor  himself  is  a  necessary  party  defendant,  and 
the  action  cannot  proceed  to  judgment  without  him.*  If  the 
debtor  is  dead  his  executor  or  administrator  is  a  necessary 
party  defendant.  ^  And  where  the  object  of  the  action  is  to 
reach  property  fraudulently  assigned  by  the  debtor  the  assignee 
is  a  necessary  party  defendant.  * 

If  the  debtor  at  different  times  has  fraudulently  assigned 
different  parcels  of  his  property  to  different  persons  with  the 
intent  to  defraud  his  creditors,  all  of  such  assignees  may  be 


^  Sager  v.  Nichols,  it  Daly,  i ;  Bas- 
set V.  Crowell,  3  Robt.  72. 

*  Cloon  V.  City  Ins.  Co.,  i  Handy, 
32;  Pom.  Rem.,  (  298. 

'  Dillon  Mnn.  Cor.,  $$  123,  176, 
and  notes. 

*  Lawrence  v.  Bank,  35  N.  Y.  320; 
■  Logan  V.  Hale,  42  Cal.  645. 

^  Shaver  v.  Brainard,  29  Barb.  25.  In 
view  of  the  conflicting  decisions  upon 
the  point  a  question  may  arise  as  to  the 
liability  of  the  personal  representative  of 
a  deceased  partner  to  be  joined  as  defend- 
ant where  the  partnership  estate  is  in- 
solvent   On  principle   such    contracts 


would  seem  to  be  joint  sCnd  several  so 
far  as  the  rights  of  creditors  were  con- 
cerned, but  the  authorities  on  that  point 
are  conflicting.  Voorhis  v.  Childs,  17 
N.  Y.  354;  R'ichter  v.  Poppenhausen,  42 
N.  Y.  373;  Pope  v.  Cole,  55  Id.  124; 
Contra  Braxton  v.  State,  25  Ind.  82. 
In  Ohio  the  representative  of  the  deceased 
partner  may  be  joined.  Burgoyne  v.  O. 
L.  Ins.  Co.,  5  O.S.  586,  and  the  statutes  of 
other  states  seem  to  authorize  such  join- 
der. 

«  Gray  v.  Schenck,  4N.Y.  460;  Pom. 
Rem.,  $  348. 
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joined  with  the  debtor  as  defendants   in  a  creditor's  bill  to 
subject  the  property.  ^ 

Accounting:.  As  a  general  rule  in  an  action  for  an  account- 
ing growing  out  of  confidential  relations  such  as  partnership, 
agency,  etc. ,  all  persons  interested  in  the  result  are  necessary 
parties,  and  if  not  plaintiffs  should  be  made  defendants.^ 

In  an  action  by  a  mortgragor  against  the  mortgagee  for  an 
accounting  and  reconveyance,  a  surety  who  has  paid  the  mort- 
gage debt  is  a  necessary  party.  ^ 

£xecators  and  administrators  are  not  necessary  parties 
defendant,  unless  a  claim  is  made  against  the  estate,  or  the 
judgment  would  be  prejudicial  thereto.  If  the  action  is  really 
for  the  benefit  of  the  estate,  they  are  not  necessary  parties.* 
They  certainly  are  proper  parties.  * 

The  objection  for  defect  of  parties^defendant  applies  alone 
to  non-joinder — not  all  that  should  be  joined.  If  this  defect 
appears  on  the  face  of  the  petition,  the  defendant  must  demur 
upon  that  ground y  that  there  is  a  defect  of  parties  defendant. 
The  fact  that  parties  are  improperly  joined  as  defendants  can- 
not be  raised  in  this  way,  as  one  defendant  cannot  demur  to 
the  petition  because  another  person  who  is  not  liable  was  made 
defendant.  Neither  can  he  object  to  such  joinder  in  his  an- 
.swer. 

The  objection  is  personal,  and  must  be  made  by  the  party 
improperly  joined,  who  may  demur  to  the  petition  upon  the 
ground  that  the  facts  stated  therein  are  not  sufficient  to 
constitute  a  cause  of  action.^  If  a  cause  of  action  is  stated 
in  the  petition,  the  defendant  must  answer  and  go  to  trial,  and 
if  the  proof  fails  to  sustain  the  material  allegations  of  the  peti- 
tion, the  action  as  to  him  will  be  dismissed.     If  the  defect  of 

1  Morton  v.  Weil,  ii  Abb.  Pr.  421;  *  Misjoinder  of  defendants,  vs-whiexe 

Hamlin  V.  Wright,  23   Wis.  491;  Win-  one  or  more  are  properly  sued,  but  others 

slow  V.  Dousman,  18  Id.  456;  North  v.  are  improperly  joined  with  them,  is  not 

Bradway,  9  Minn.  169.  ground  of  demurrer,  except  in  Missouri, 

*  Sto.  Eq.  Pl.,$  i69;Petriev.Petrie,  while  in  California,  Colorado  and  Ne- 
7  Lans.  90.  vada  the  objection  to  a  misjoinder  as 

'  Hunt  v.Rooney,  45  N.  W.  R.  1084^        well  a  defect  of  parties  may  be  raised  by 
<  Cornell  v.  Radway,  22  Wis.  260.  demurrer.     Bliss  Code  PL,  §  411. 

*  See  I  Dan.  Ch.  p.  20a 
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parties  does  not  appear  on  the  face  of  the  petition,  the  objec- 
tion must  be  made  by  answer,  or  it  will  be  waived.  ^ 

If  on  the  trial  it  should  appear  that  other  parties  are  neces- 
sary to  a  full  determination  of  the  matters  in  controversy,  the 
court  should  order  them  brought  in,  and  if  necessary  continue 
the  cause  at  the  costs  of  the  party  at  fault.  Even  if  it  should 
appear  in  the  Supreme  Court  that  there  is  merit  in  the  cause, 
and  that  other  parties  are  necessary,  the  cause  should  not 
therefore  be  dismissed,  but  should  be  remanded  to  the  court' 
below,  with  directions  to  allow  such  parties  to  be  brought  in. 
Where  it  is  apparent  that  the  plaintiff  has  rights  in  the  matter 
in  controversy,  the  action  should  not  be  dismissed  where  it  is 
possible  to  determine  'those  rights  by  bringing  in  additional 
parties,  but  the  costs  incurred  thereby  should  be  taxed  as  jus- 
tice may  require. 

Intervention.     As  to  parties   in   intervention   and   inter- 
pleader see  those  titles. 

Tenants  in  common.  Where  a  mortgage  is  executed  by 
all  the  tenants  in  common  of  an  estate  all  must  be  joined  in'  an 
action  of  foreclosure.  ^  So  where  two  estates  have  been  includ- 
ed in  one  mortgage  and  have  afterwards  been  sold  to  different 
persons.  ^ 

Purchaser  pendente  lite.     After  the  bringing  of  an  action 
to  foreclose  a  mortgage  any  interest  acquired  by  a  third  party 


*  If  the  non -joinder  of  proper  plaint- 
iff or  defendants  appear  on  the  face  of 
the  petition — as  where    the   action   is 
brought  on  a  written  instrument,  and  all 
the  parties  to    it  are    not  joined,   the 
defendant  most  demur  upon  that  ground. 
If  he  fail  to  demur,  he  will  waive  the 
defect,  even  if  he  set  it  up  in  his  answer. 
Bcvier  v.    Dillingham,   18    Wis.    556; 
Lowry  v.  Harris,  12  Minn.  166;  Carr  v. 
Waldron,  44  Mo.  393;  Shane  v.  Lowry, 
48  Ind.  205;  Turner  v.  Bank,  26  Iowa, 
^.    If,  however,  the  defect  does  not 
jppear  on  the  face  of  the  petition,  the 
defendant  may  set  it  up  in  his  answer. 
The  coarts  should  construe  the  law  very 
hlierally.    In  order  that  there  may  be  a 
correct  decision  rendered  in  a  case,  it  is 


essential  that  the  necessary  parties  — 
and  all  of  them  —  be  before  the  court. 
And  when  necessary  to  the  proper  ad- 
ministration of  justice,  the  court  on  its 
own  motion  should  order  them  brought 
in  —  the  costs  to  be  taxed  to  the  party 
at  fault.  Where  the  defendant  in  his 
answer  sets  up  the  defense  of  non- 
joinder, he  must  state  the  names  and 
places  of  residence  of  those  whom  he 
claims  should  be  made  defendants.  Pom. 
Rem.,  §  287,  and  cases  cited.  Bliss 
Code  PI.,  §411. 

»  Frost  V.  Frost,  3  Sandf.  Ch.   188. 

'  Cholmondeley  v.  Clinton,  2  Jac.  & 
W.  134 ;  Palk  V.  Clinton,  12  Ves.  48 ; 
Jones  on  Mtgs.,  $  1409. 
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pending  the  suit  does  not  make  him  a  necessary  party  in  the 

determination  of  the  case,  because  he  is  deemed  to  have  notice 

of  the  plaintiff's  rights  in  the  premises  and  the  pendency  of  the 

action.  ^ 

Where  there  is  a  provision  of  statute  for  the  filingr  of  no- 
tice of  the  pendency  of  action,  third  persons  are  not  affected 

with  knowledge  of  the  pendency  thereof,  unless  the  notice  is 
given  as  required.  2  But  such  record  notice  is  unnecessary  as 
to  all  the  parties  in  interest  before  the  court.  * 

1  Watt  V.  Watt,  2  Barb.  Ch.  371 ;  *  Jones  on  Mtgs.,  $  1409,  and  cases 

Jackson  v.   Losec,  4  Sandf.  Ch.   381 ;  cited. 

Garth  v.  Ward,  2  Atk.  174;  Lloyd  v.  •  Totten  v.  Stu3rvestant,  3  Edw.  Ch. 

Passingham,  16  Ves.  59.         |  50a 


CHAPTER   IV. 

Pleadings,  and  what  They  are  Required  to  Contain 

Under  the  Code. 

In  administering  justice  between  litigants  there  are  two  suc- 
cessive objects, —  to  ascertain  the  subject  for  decision  and  to 
decide.  To  attain  the  first  of  these  results,  each  of  the  parties 
is  required  to  state  his  own  case,  to  enable  the  court  to  collect, 
from  what  is  asserted  on  one  side  and  denied  or  otherwise 
defended  on  the  other,  the  points  of  controversy  between 
them.^ 

At  oommoii  law  actions  at  law  are  divided  into  real,  per- 
sonal and  mixed;  and  this  division  is  continued  under  the 
code.  Personal  actions  were  debt,  which  lay  for  a  liquidated 
or  certain  sum  of  money;  covenant  for  breach  of  a  promise 
under  seal;  detinue  to  recover  specific  personal  property; 
trespass  for  an  injury  committed  by  violence  either  actual  or 
implied;  trespass  on  the  case  for  damages  for  any  wrong  or 
cause  of  complaint  to  which  covenant  or  trespass  would  not 
apply;  assumpsit  for  breach  of  a  simple  contract.  ^  In  addi- 
tion to  these  were  the  action  of  ejectment,  replevin,  etc.  This 
division  of  actions  frequently  led  to  great  injustice,  because  at 
the  end  of  long  litigation  it  was  found  that  although  the  plaint- 
iff had  a  valid  cause  of  action  against  the  defendant  yet  it 
had  not  been  brought  under  the  proper  subdivision,  and,  there- 
fore, must  fail.  An  action  was  begun  by  summons,  upon  the 
return  of  which  the  pleadings  commenced.  ^ 

Commencemeiit  of  petition  In  equitable  cases.  Under 
the  English  Chancery  practice  the  bill  is  addressed  to  the 
chancellor — as  to  the  "  Right  Honorable  Earl  of  Eldon,  Lord 

»  Steph.  PI.  I.  '  Steph.  PI.  15-27. 

«  Steph.  PL  14-17. 
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High  Chancellor  of  Great  Britain."^  In  some  of  the  states  the 
practice  is  to  follow  the  forms  in  Great  Britain  and  address  the 
bill  to  a  particular  chancellor. 

This  may  have  been  proper  in  states  where  but  one  court 
of  chancery  existed  in  the  state,  but  is  not  applicable  under 
the  code  where  each  court  of  general  jurisdiction  has  both 
common  law  and  equity  powers  —  in  other  words  —  where 
each  judge  is  a  chancellor  and  in  the  same  case  may  decide 
questions  arising  under  the  common  law  and  in  equity. 

The  proper  procedure,  therefore,  in  the  code  states,  is  to 
entitle  the  case  in  the  court  where  the  action  is  brought  and 
omit  any  reference  to  a  particular  judge. 

If  the  statute  or  rules  of  court  prescribe  a  particular  form, 
that  of  course  must  be  followed. 

Under  the  English  chancery  practice  the  plaintiff  com- 
mences  his  complaint  in  equity  cases,  "  Humbly  complaining, 

showeth  unto  your  lordship,  your  orator  A.  B.,  of ;**  then 

follows  the  statement  of  the  case,  etc. 

The  words,  "  humbly  complaining,"  are  omitted  in  all  the 
states  of  the  United  States,  as  far  as  I  am  aware. 

A  party  brings  an  action  to  assert  his  rights,  because  he  has 
been  injured  by  the  defendant,  and  the  law  gives  him  redress. 

He  does  not  go  as  an  humble  suppliant,  but  simply  demand- 
ing justice. 

These  words,  therefore,  are  felt  to  be  improper  and  are  to 
be  omitted. 

Under  the  chancery  practice  the  plaintiff  is  styled  the 
**  orator. " 

It  is  unnecessary  to  trace  the  origin  of  this  practice,  but 
under  the  code  he  is  simply  "  the  plaintiff,"  or  complainant, 
and  should  state  the  facts  of  his  case  as  they  exist  and  without 
repetition. 

A  bill  in  equity  under  the  clumcery  practice  is  a  petition 
addressed  to  the  chancellor  containing  the  names  of  the  parties 
to  the  suit,  a  statement  of  the  facts  on  which  the  petitioner 
relies  for  relief,  with  an  averment  that  the  facts  complained  of 
are  contrary  to  equity  and  a  prayer  for  relief,  etc.     A  bill 

>  Lube's  Eq.  PI.  (ed.  of  18S9)  247. 
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» 

usually  consists  of  nine  parts,  viz  :  The  address  to  the  chan- 
cellor, the  names  of  the  plaintiffs  and  their  descriptions,  the 
statement  of  the  plaintiff's  case,  a  general  charge  of  confed- 
eracy, the  allegations  of  the  defendant's  pretenses  and  charges 
in  evidence  of  them,  the  clause  of  jurisdiction  and  an  aver- 
ment that  the  acts  complained  of  are  contrary  to  equity, 
together  with  the  prayer  that  the  defendant  answer,  and  for 
subpoenas  and  relief.  Bills  are  divided  into  three  classes,  viz. , 
original  bills,  bills  in  the  nature  of  original  bills  and  bills  not 
original.  ^ 

Object  of  the  code.  The  difficulties  arising  from  the  mul- 
tifarious forms  of  actions  at  common  law  have  been  felt  where- 
ever  the  common  law  procedure  prevails,  and  led  the  legislat- 
ure of  New  York,  in  1848,  to  adopt  a  code,  the  preamble  of 
which  is:  *'  Whereas,  it  is  expedient  that  the  present  forms 
of  actions  and  pleadings  in  cases  at  common  law  should  be 
abolished,  that  the  distinction  between  legal  and  equitable 
remedies  should  no  longer  continue,  and  that  a  uniform  course 
of  proceeding  in  all  cases  should  be  established,  therefore,'' 
etc.  Then  follows  the  definition  of  an  action  and  providing 
that  there  shall  be  but  two  forms  of  action,  viz..  Civil  and 
Criminal.  As  this  code  was  the  pioneer,  so  to  speak,  and  in 
its  principal  features  has  been  followed  in  those  states  which 
have  since  adopted  a  code,  an  analysis  of  the  leading  principles 

of  that  code  will  be  applicable  as  a  general  rule  to  the  others. 
The  code  has  abolished  all  the  ancient  forms  of  pleading 

and   in    their    stead    has    established    a    uniform    system   of 

procedure  in  the  courts.  This  is  called  a  "  civil  action. "  No 
suitor,  however,  is  deprived  of  a  single  right  which  existed 
either  at  law  or  equity,  under  the  former  practice.  All  the 
remedies  which  might  have  been  invoked  either  at  law  or 
equity  under  the  common  law  system  still  remain  and  may  be 
administered  through  the  medium  of  the  single  "  civil  action  ** 
quite  as  certainly  and  much  more  speedily  than  they  were  un» 
der  the  former  practice.  * 

Merely  simplified  the  procedure.    In  other  words,  the  code 

^  Bouv.  Law  Diet.,  198.  See  opioioa  of  Lake,  Ch.  J.,  in  caM 

s  Wilcox  V.  Saunders,  4  Neb.  587.        cited. 
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does  not  attempt  to  change  the  principles  of  the  common  law 
or  equity,  but  merely  simplifies  the  procedure  by  which  they 
are  administered,  and  authorizes  and  requires  a  court  clothed 
with  common  law  and  equity  powers  to  adapt  the  relief  to  the 
case  made  by  the  plaintiff  or  defendant,  or  between  different 
defendattts. 

The  pleadlngrs  of  fact  under  the  code  are,  first,  the 
petition  or  complaint;  second,  the  answer;  third,  the  reply. 
In  the  petition  the  plaintiff  should  state  his  case  truthfully  as 
he  believes  the  facts  to  be.  The  same  duty  is  required  of  the 
defendant  in  stating  his  defense,  set-off  or  counter-claim;  and 
the  plaintiff,  in  the  reply,  may  deny  or  otherwise  answer  any 
new  matter  which  the  defendant  may  have  set  up  in  his  answer, 
and  upon  the  issues  thus  formed  the  case  is  tried  by  a  jury  or 
the  court. 

What  facts  tO  be  stated.  The  logical  arrangement  of  a 
good  pleading  under  the  common  law  and  equity  practice,  in  so 
far  as  the  statement  of  facts  is  concerned,  is  still  to  be  followed ; 
and  a  person  thoroughly  versed  in  the  requirements  of  a  good 
declaration  at  law  or  petition  in  equity  under  the  former  practice 
will  be  greatly  assisted  in  pleading  under  the  code,  as  it  requires 
substantially  the  same  facts,  with  certain  exceptions,  which  I 
will  name  presently,  to  show  a  cause  of  action  against  a 
defendant  and  in  favor  of  the  plaintiff,  as  under  the  former 
practice. 

The  code,  however,  strips  away  all  needless   verbiagre, 

excuses  the  parties  from  pleading  presumptions  of  law,  and 
facts  of  which  the  courts  take  judicial  notice,  and  where  the 
right  to  recover  depends  upon  the  performance  of  conditions 
precedent,  it  is  sufficient  to  allege  generally  that  the  plaintiff 
has  duly  performed  the  same. 

The  distinction  between  actions  at  law  and  suits  in  equity 
is  abolished  and  causes  of  action,  legal  or  equitable,  arising 
upon  contract,  may  be  joined  in  one  petition,  and  defenses  of 
the  same  kind  interposed,  and  the  real  rights  of  the  parties 
determined  in  one  action.  It  is  unnecessary  to  plead  inferences 
or  conclusions  arising  from  the  facts  pleaded,  as  it  is  the  duty 
of  the  court  to  apply  the  law  to  the  facts  pleaded  and  proved, 
and  to  grant  appropriate  relief  either  at  law  or  in  equity. 
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A  new  system.  The  code  is  neither  the  common  law  nor 
chancery  as  they  exist  in  common  law  states,  nor  both  com- 
bined. It  is  a  new  system,  the  object  of  which  is  to  adminis- 
ter justice —  determine  cases  upon  the  merits;  and  while  it 
has  borrowed  largely  from  both  common  law  and  equity  plead- 
ing, it  has  taken  neither  as  a  model,  but  approximates  nearer 
to  chancery  pleading  than  the  law.  The  system  is  as  simple 
and  natural  as  truth  itself;  but  the  practitioner  who  attempts 
to  practice  under  it,  without  mastering  its  details,  need  not  be 
surprised  if  he  is  defeated  by  men  in  every  other  respect  in- 
ferior in  ability  to  him.  ^ 

The  cause  of  action  is  set  forth  in  a  petition  or  compiaint. 
Both  words  mean  precisely  the  same  thing,  the  word  "  com- 
plaint" being  derived  from  the  common  law,  and  the  word 
"  petition"  from  the  equity  practice.^ 

General  form  of  petition.  All  the  codes  agree  substantially 
as  to  the  general  form  of  the  petition  or  complaint.  In  all  it 
must  contain: 

FirstT  The  title  of  the  cause,  with  the  name  of  the  county 
in  which  the  action  is  brought,  together  with  the  names  of  the 
parties  plaintiff  and  defendant. 

Second.  A  statement  of  the  facts  constituting  the  cause  of 
action  in  ordinary  and  concise  language  and  without  repetition. 


*In  volume  25,  p.  523  of  The  Am. 
Law  Review,  D.  D.  Field,  the  leading 
commissioner — in  fact  the  author  of 
the  code,  says,  in  speaking  of  the  code, 
"  Stated  in  the  fewest  words  its  essential 
features  were  the  demolition  of  the  forms 
of  action,  the  abolition  in  that  respect  of 
the  distinction  between  actions  at  law 
and  suits  in  equity,  and  the  substitution 
of  one  form  of  action  for  the  enforce- 
ment or  protection  of  private  rights  and 
the  redress  or  preventing  of  private 
wrongs,  in  which  one  action  should  be 
determined  all  the  rights  of  the  parties, 
legal  or  eqnitable,  in  respect  to  the  sub- 
ject in  litigation. 

•  Bliss  Code  PI.,  §  143.  In  Cali- 
fornia, Colorado,  the  Dakotas,  Indi- 
ana, Minnesota,  Montana,  Nevada,  New 


York,  North  Carolina,  Oregon,  South 
Carolina,  Utah,  Wisconsin  and  Wash- 
ington, the  first  pleading  is  designat- 
ed  a  complaint,  and  in  the  other  code 
jstates a  petition.  Bliss  Code  PL,  $  143. 
Both  woids  mean  the  pleading  which 
contains  a  statement  of  the  plaintiffs 
cause  of  action. 

In  some  of  the  states  the  statutes 
require  that  the  names  of  the  parties  be 
followed  by  the  word  **  petition."  Where 
such  a  statute  is  in  force  it  should  be 
followed,  and  no  doubt  the  defendant 
may  by  motion  insist  upon  its  observ- 
ance; but  the  omission  does  not  affect 
the  substantial  rights  of  the  parties,  and 
an  amendment  should  be  permitted  at 
any  time  without  delaying  the  suit. 
Butcherv.Bankof  Brownville,  2  Kas.  7a 
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Third.  A  demand  for  the  relief  to  which  the  plaintiff  sup- 
poses himself  to  be  entitled. 

In  states  where  the  petition  or  complaint  is  required  to  be 
verified,  a  fourth,  viz.,  the  oath,  is  to  be  added. 

The  petition  or  complaint  is  thus  divided  into  three  parts, 

viz.,  the  title,  which  includes  the  names  of  the  parties  and  the 

county  in  which  the  action  is  brought. 

The  name  of  the  court  in  which  the  action  is  brought  is 
also  to  be  stated.  It  will  be  sufficient,  unless  there  are  statu- 
tory provisions  or  rules  of  court,  providing  a  different  form,  to 
designate  the  court  and  county,  thus:  "  In  the  (Circuit)  Court 
of  the  County  of  Washtenaw,  Michigan,"  etc. ,  giving  the  proper 
name  of  the  court,  county  and  state.  This  provision  of  the 
code,  like  all  others,  is  to  be  liberally  construed,  and  an  amend- 
ment, if  necessary,  permitted.  ^ 

In  New  York,  where  the  action  is  not  to  be  tried  in  the 
county  where  the  action  is  brought,  the  plaintiff  must  desig- 
nate the  county  where  the  trial  will  be  had. 

The  names  of  the  parties,  plaintiff  and  defendant,  should 
be  given  in  full.  Thus,  John  W.  Jones,  not  J.  W.  Jones, 
plaintiff,  v.  William  T.  Johnson,  defendant. 

The  middle  letter  is  not,  in  law,  considered  a  part  of  the 
name.  2 

At  common  law  a  party  arrested  without  giving  his  Chris- 
tian name  in  full  is  entitled  to  his  discharge, ^  and  a  declaration 
giving  the  initial  of  the  Christian  name  of  a  party  is  bad  on 
special  demurrer.* 

The  code  has  not  changed  the  rule  of  the  common  law  that 
the  true  name  of  the  party  shall  be  given,  but  the  severe  penal- 
ties of  that  law  for  a  failure  to  conform  to  its  requirements  are 
not  enforced,  and  leave  will  be  given,  on  motion,  to  amend  by 
inserting  the  full  name  if  necessary.^ 


*  A   petition,  entitled,    "  Supreme  '  Reynolds  v.  Hankin,  4  Bam.  ft 

Court  of  the  State  of  New  York, "when  Aid.  536. 

filed  in  another  State,  as  Nebraska,  is  *  Turner  v.  Fitt,  3  M.  G.  &  S.  701. 

amendable.     Livingston  v.  Coe,  4  Neb.  *  Ferguson  v.  Smith,  10  Kas.  396; 

379.  Jenigan  v.  Carter,  60  Ga.  131 ;  Hite  v. 

'  Phillips  V.  Evans,  64  Mo.  17.  Hunton,  20  Mo.  286. 
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A  court  will  not  presi2ine  that  an  initial  letter  is  not  the 
trae  name  of  the  party,  and  if  there  is  nothing  in  the  record 
showing  the  contrary,  it  will  be  so  considered.^  If,  however, 
it  be  made  to  appear  that  the  letter  is  merely  an  initial,  an 
amendment  must  be  made  to  conform  to  the  fact. ' 

Idem  sonans.  As  persons  are  known  by  their  names  as 
spoken,  and  ordinarily  not  as  written,  merely  misspelling  the 
name,  if  the  sound  is  like  the  true  one,  is  not  material.  Nor 
is  it  important  where  the  defendant  has  appeared  and  an- 
swered without  objection.* 

The  question  most  frequently  arises  where  judgment  has 
been  taken  by  default  and  the  court  is  to  determine  whether 
or  not  the  judgment  shall  conclude  the  defendant.  Where 
service  by  publication  was  had  against  Sarah  Roy,  as  Sarah 
Ray  it  was  held  sufficient,*  and  Abigail  Pillsby  for  Abigail 
Pillsbury  was  held  to  be  mere  misspelling.*  So  the  omis- 
sion of  a  word  from  the  name  of  a  corporation  will 
be  disregarded,  unless  a  plea  in  abatement  is  filed.  ^ 
Petris  is  substantially  the  same  as  Petrie,^  Mars  for 
Marres,®  Erwin  for  Irvin,^  and  Brennan  with  Brenham.^® 
The  designation  of  the  defendant  as  "  Luckenbrough," 
assignee  of  a  certain  person,  is  sufficient,  though  his 
real  name  is  "  Luckenbach.  "^  ^  But  service  on  C.  Benton  will 
not  support  a  judgment  against  W.  Barrett. '^ 

Where  a  father  and  son  are  of  the  same  name   the   pre- 
sumption, in  the  absence  of  proof,  is  that  the  father  is  meant. 
The  word  junior  or  senior,  or  their  contractions,  jr.  and 
sr.,  are  no  part  of  the  name,  but  mere  description.^* 

Defendant's  name  unknown.     In  a  num'ber  of  the  states 
the  code  authorizes  a  plaintiff  who  is  ignorant  of  the  true  name 


*  Tweedy  v.  Janris,  vj  Conn.  42. 

*  Gardiner  v.  McClure,  6  Minn.  167. 
In  some  of  the  states  an  action  may  be 
brought  on  a  negotiable  instrument  by 
the  initial  letter^  when  it  was  signed  in 
that  form, 

'  Hite  V.  Hunton,  20  Mo.  286. 
^  Buchanan  v.  Roy,  2  O.  S.  251. 

*  Pillsbury  ▼.  Dugan,  9  Ohio,  117. 

«  State  V.  Bell  Tel.  Co.,  36  O.  S. 
296;  Pape  V.    Capitol   Bank,  20  Kas. 

440. 


"*  Petrie  V.  Woodworth,  3  Caines, 
219. 

•  Com.  V.  Stone,  103  Mass.  421. 
'  Williams  v.   Hitzie,  83  Ind.  303. 
!•  Miller  v.  Brenham,  68  N.  Y.  83. 
**  Bamett  v.  Tayler,  30  Tex.  453. 
"  Brown  v.  Benight,  3  Blackf.   39; 
Allen    V.   State,   52  Ind.  486;   Bate  v. 
Burr,  4  Harr.  (Del.)  130. 

*•  Schee  v.  LaGrange,  42  N.  W.  R. 
1616. 
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of  the  defendant  to  sue  him  by  a  fictitious  name  and  supply 
the  true  one  when  discovered.  This  class  of  actions  relates 
almost  exclusively  to  those  for  damages  arising  out  of  an  ac- 
tionable tort  committed  by  the  defendant,  and  where  but  for 
the  provision  there  would  be  danger  that  the  defendant  would 
escape  from  the  jurisdiction.  It  must  be  specifically  alleged 
in  the  petition  that  the  plaintiff  was  ignorant  of  the  true  name 
and  could  not  discover  the  same.  ^  Process  must  be  served  on 
the  actual  defendant,  and  it  must  contain  a  statement  that  the 
true  name  is  unknown. 

The  cause  of  action  is  to  be  stated  in  ordinary  and  concise 
languagre;  that  is,  the  petition  must  contain  a  statement  of  the 
acts,  events,  things  done,  etc.,  which  show  the  liability  of  the 
defendant  and  the  right' of  the  plaintiff  to  recover.  As  a  rule, 
the  facts  to  be  stated  are  only  such  as,  if  controverted,  the 
plaintiff  would  be  required  to  prove  on  the  trial  to  entitle  him 
to  recover. 

Evidence  is  not  to  be  pleaded,  as  it  is  the  means  by  which 
facts  are  proved  or  established. 

The  young  practitioner  will  frequently  be  at  a  loss  to  dis- 
tinguish evidence  from  facts,  and  the  explanations  of  the  sub- 
ject not  infrequently  leave  the  matter  in  confusion. 

Facts  defined.  It  must  be  borne  in  mind  that  the  word 
"  facts,"  as  used  in  the  code,  does  not  necessarily  refer  to 
physical  facts,  or  real  facts,  or  objective  or  subjective  facts,  as 
distinguished  from  others.  The  word  means  a  narrative  of  the 
events,  acts,  things  done,  etc. ,  which  show  a  legal  liability  of 
the  defendant  to  the  plaintiff.  ^ 

TVliat  a  sufficient  statement.  In  other  words,  a  petition 
or  complaint  is  sufficient  if,  from  the  naked  statement  of  facts 
therein,  the  law  will  entitle  the  plaintiff  to  recover  thereon. 
Thus,  in  an  action  between  the  original  parties  to  a  promissory 
note,  it  is  sufficient  to  allege  that  the  defendant  made  and  de- 
livered to  the  plaintiff  a  promissory  note,  of  which  the  following 
is  a  copy,  set  out  a  copy  of  the  note,  and  allege  that  no  part 

^  The  plaintiff's  ignorance  of  the  de-        ntasit  coM\d  have  been  discovered,    Ros- 
fendant's  name  must  be  real,  not  willfal,        encrantz  v.  Rogers,  40  Cal.  489. 
not  snch  that  by  proper  inquiry  the  true  •  Swan's  PL  and  Pr.  14S. 
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tliereof  has  been  paid  (if  such  is  the  fact),  and  that  there  is 
due,  from  the  defendant  to  the  plaintiff  thereon,  a  specified 
sum,  with  interest  from  a  time  stated. 

Pleading  evidence.  Under  the  former  chancery  practice, 
the  facts  were  not  only  pleaded,  but  some  or  all  of  the  evidence 
to  establish  the  same.  This,  however,  is  unnecessary  and  im- 
proper under  the  code.  Thus,  in  an  action  on  a  promissory  note, 
the  plaintiff  is  required  to  allege  the  making  and  delivery  of  the 
note,  set  out  a  copy  of  the  same  and  allege  that  a  certain  sum 
is  due  thereon,  with  interest,  etc.,  but  he  need  not  allege  that 
the  note  was  signed  and  delivered  in  the  presence  of  A.  B.  and 
C.  D. ,  because  that  is  evidence  to  prove  the  execution  and  de- 
livery of  the  note,  which  the  defendant  may  not  deny.  It  will 
readily  be  observed,  also,  that  by  pleading  such  evidence  the 
statement  of  facts  will  be  very  much  weakened.  The  original 
assertion  is  that  the  defendant  made  and  delivered  the  note  to 
the  plaintiff.  This,  if  not  denied  in  the  answer,  is  conclusive 
on  that  point,  but  an  allegation  by  a  third  party  that  witnesses 
named  will  testify  to  certain  facts,  from  the  very  nature  of  the 
case  must  fall  short  of  a  positive  averment  of  the  existence  of 
such  facts. 

To  further  illustrate  the  distinction  between  a  statement  of 
facts  and  evidence  of  those  facts,  suppose  it  is  alleged  that 
on  the  first  day  of  January,  1892,  C.  D.  went  from  Detroit  to 
Chicago.  This,  if  material,  would  be  a  statement  of  fact.  The 
proof  might  be  that  he  purchased  a  ticket  at  Detroit  for  Chi- 
cago and  entered  the  cars,  stating  that  he  was  then  on  his  way 
to  Chicago;  or  it  might  be  that  of  a  fellow  passenger  who  had 
accompanied  him  on  the  trip;  or  by  his  admission  that  he  had 
made  the  journey  on  that  day,  or  by  other  competent  testi-^ 
mony  of  one  or  more  witnesses  tending  to  establish  the  fact. 

The  legal  effect  of  the  Dstcts  pleaded  need  not  be  stated  as 
at  common  law,  as  it  is  the  duty  of  the  court  to  apply  the  law 
to  such  facts.  Thus  in  an  action  against  an  indorser  on  a 
negotiable  instrument  when  the  facts,  as  to  the  indorsement, 
demand  and  notice  are  properly  pleaded,  it  is  unnecessary  to 
allege  that  thereby  the  indorser  became  liable  for  the  debt,  as 
that  is  the  law. 

Tbelegraleffectofalkct  may  be  said  to  be  the  inference  or 
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conclusion  of  law  to  be  drawn  from  such  facts.  At  common 
law  a  contract  or  legal  instrument  was  required  to  be  stated 
according  to  its  legal  effect.^  In  such  case,  if  the  phraseology 
of  the  pleading  was  not  exactly  the  same  as  the  instrument 
sued  upon,  there  was  variance.^  But  even  at  common  law 
the  pleader  could  set  out  the  instrument  in  hac  verba^  and  the 
court  would  judge  of  its  legal  effect.  ^  A  number  of  cases  will 
be  found  holding  that  a  contract  may  be  set  out  in  the  petition 
in  the  exact  words,  or  according  to  its  legal  effect.  And  this 
right  is  not  confined  to  contracts.  Thus,  in  an  action  against  a 
prirxcipal  to  recover  damages  for  fraud  committed  by  his  agent, 
the  legal  effect  of  the  fraud  may  be  stated  that  the  fraud  was 
committed  by  the  principal.*  It  is  better  pleading,  however, 
to  state  the  facts  as  they  occur. 

In  all  cases  where  the  right  to  recover  is  based  upon  a 
breach  of  contract,  the  plaintiff  must  allege  such  breach,  in 
order  to  show  a  liability  on  the  part  of  the  defendant.  So  if 
the  action  is  for  the  non-performance  of  a  duty,  .such  non-per- 
formance must  be  alleged.  In  an  action  for  breach  of  contract, 
it  is  sufficient  as  against  a  demurrer  to  set  out  the  condition 
broken  and  allege  its  non-performance.  If  a  more  definite 
statement  is  required,  the  remedy  is  by  motion  to  that  effect.  * 
But  the  plaintiff,  in  the  first  instance,  should  allege  the  facts 
constituting  the  breach. 

If  the  condition  depends  upon  the  terms  of  another  obliga- 
tion,  not  fully  stated  in  the  condition,  such  obligation  must  be 
set  out,  together  with  an  allegation  of  a  breach  thereof. 

exception  or  proviso.  Where  the  promise  or  engagement, 
the  breach  of  which  is  the  foundation  of  the  action,  contains  an 
exception  or  proviso  which  qualifies  the  defendant's  liability, 
the  facts  stated  must  bring  the  case  within  such  proviso  or  ex- 
ception, as  where  it  was  alleged  that  the  defendant  had  under- 
taken to  carry  and  deliver  goods  safely,  while  the  contract  was 
subject  to  the  exception  of  fire  and  robbery.^     So  where  a 

»  I  Chitty's  PL  305.  »  Brown  v.  Stebbins,  4  Hill,  154; 

^  Id.  Gutridge  v.  Vanatta,  27  O.  S.  366. 
^  Id.  306.                            '  «  4  B.  &  C.  446;  4  Camp.^  20;  Van 

*  Bliss  Code  PL,  J  158  ;  Bennett  v.  Sant.  PL  170. 
Judson,  21  N.  Y.  238. 
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horse  was  warranted  sound,  with  the  exception  of  a  kick  on  the 

The  proper  mode  of  pleadingr  the  breach  is  to  set  out  the 

condition  and  allepje  a  breach  thereof,  and  that  it  was  not  within 
the  exception  or  proviso  named.  If,  for  example,  the  contract 
is  to  pay  a  specified  sum  of  money  at  a  designated  time  the 
breach  may  be  alleged  thus:  "  no  part  of  which  has  been 
paid.'*  If  the  contract  was  to  refrain  from  doing  a  particular 
act,  the  petition  must  allege  that  the  defendant  did  the  thing 
which  he  had  promised  to  Refrain  from  doing.  So  if  the 
agreement  was  to  do  an  act  specified,  it  should  be  alleged  that 
the  act  named  has  been  performed. 

If  the  cause  of  action  arise  fk*om  a  breach  of  duty,  facts 
showing  such  duty  and  the  breach  thereof  must  be  stated. 
Thus,  suppose  an  action  is  brought  agaihst  a  common  carrier 
for  loss  of  goods  intrusted  to  him.  In  such  case  the  plaintiff 
must  state  that  the  defendant  was  a  common  carrier,  and  re- 
ceived from  the  plaintiff  certain  goods  of  the  value  of  $ 

to  carry  from to for  him,  and  that  through  his  neg- 
ligence the  goods  were  lost,  etc.  Here  the  law  imposes  an  obli- 
gation on  the  carrier  to  pay  the  damages  sustained  from  the 
failure  to  perform  his  duty.  In  stating  a  cause  of  action  in  such 
cases,  all  that  is  necessary  is  to  allege  facts,  showing  that  it  was 
the  duty  of  the  defendant  to  do  a  particular  act  for  the  plaint- 
iff, and  the  failure  to  perform  the  same,  with  an  allegation  of 
damages  for  the  breach  of  such  duty. 

If  special  damagres  are  claimed,  facts  must  be  stated  which 
show  the  plaintiff's  right  to  such  damages.  The  rule  is  this; 
Damages,  which  necessarily  and  generally  result  from  the 
wrongful  act  which  is  the  subject  of  the  action,  maybe  re- 
covered under  a  general  claim  for  damages.  But  such  dam- 
ages as  are  not  the  necessary  result  of  the  injury  complained 
of,  must  be  specially  pleaded  to  entitle  the  plaintiff  to  recover 
therefor.  * 

*  2  B.  &  C.  20;  Van  Sant.  PI.  170.  Conn.   201 ;  Vandeislice  v.   Newton,  4 

•Damages  which  necessarily  result  Comst.    130;  Swan*s  PI.  and  Pr.   229; 

from   the  injury  complained  of  may  be  Mr.   Chitty  says:    *' Such   damages  as 

recovered  without  any  special  statement  may  be  presumed   necessary  to  result 

of  the   same.     Bristol   v.   Gridley,   28  from  the  breach  of  contract  need  not  be 
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The  statements  in  a  pleading  are  to  be  rn^de  in  such  Eng- 
lish words  as  are  in  common  use.  Allegations  and  words  are 
to  be  construed  in  the  same  manner  in  a  pleading  as  in  other 
writings;  that  is  by. giving  the  words  their  ordinary  meaning, 
and  construing  the  entire  allegation  or  statement  of  facts  to- 
gether. The  language  of  a  pleading  is  to  be  construed  in 
precisely  the  same  manner  as  it  would  be  in  a  contract. 

If  the  words  used  are  aniblgruous  and  the  precise  nature  of 
the  cause  of  action  does  not  appear,  the  adverse  party  may,  by 
motion,  compel  a  more  definite  statement  at  the  cost  of  the 
plaintiff.  If  no  motion  is  filed  the  pleading  should  be  sus- 
tained if  the  language,  in  its  ordinary  acceptation,  states  a  cause 
of  action. 

The  true  rule  of  pleading  is  to  state  the  facts  in  their  natur- 
al order,  in  the  narrative  form  and  avoid  repetition  and  lengthy 
and  involved  statements. 

Conditions  precedent.  In  pleading  the  performance  of  con- 
ditions precedent  it  is  sufficient  to  allege  in  the  petition  that 
the  plaintiff  duly  performed  all  the  conditions  on  his  part  to  be 
performed.  If  this  allegation  is  denied,  the  plaintiff  must  prove 
on  the  trial  the  facts  showing  such  performance.  The  better 
course  is  to  use  substantially  the  language  of  the  code.^ 

Must  allege  performance.  When  the  right  of  the  plaintiff 
to  recover  depends  upon  a  condition  precedent  the  plaintiff  must 
allege  performance  of  it  to  entitle  him  to  recover. 


stated  with  any  great  particularity  in  the 
declaration.      But  in  other  cases  it  is 
necessary  to  state  the  damages  resulting 
from  the  breach  of  contract  specially  and 
circumstantially  in  order  to  apprise  the 
•defendant  of  the  facts    intended   to  be 
proved."     i  Chitty  PI.  371.     All  legal 
damages  must,  whether  the  action  be  in 
contract  or  tort,  be  the  natural  result  of 
the  act  or  default  complained  of.     Sedg. 
on  Dam.  (6th  Ed.)  731;   special  dam- 
ages must  be  stated  with  particularity. 
Thus,  suppose  the  action  is  for  damages 
for  injuries  from  an  assault  and  battery 
inflicted  by  the  defendant.  If  the  plaint- 
iff lost  time  in  consequence  thereof/  or 
employed  a  physician,  the  fact  must  be 


stated,  with  the  value  of  the  services. 
And  where  special  damages  are  essential 
to  the  maintenance  of  the  action,  they 
must  be  pleaded.  Shaw  v.  Hoffman,  21 
Mich.  151  ;  Nunan  v.  San  Francisco,  38 
CaL  689;  Chamberkiin  v.  Porter,  9  Minn. 
260 ;  Warner  v.  Bacon,  8  Gray,  397 ; 
Agnew  V.  Johnson,  22  Penn.  St.  471. 

^  At  common  law  a  party  as  a  rule 
cannot  all^e  generally  that  he  has  per- 
formed the  condition  or  covenant,  but 
where  a  specific  act  is  to  be  done  by  the 
plaintiff,  or  any  number  of  acts  to  be  done 
by  him  by  way  of  condition  precedent,  he 
must  allege  precisely  what  he  has  done 
by  way  of  performing  them.  Glover  v. 
Tuck,  24  Wend,  153. 
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Concurrent  acts.  Where  by  the  terms  of  the  contract  the 
act  to  be  performed  by  the  defendant  is  concurrent  with  acts 
to  be  performed  by  the  plaintiff,  as  where  the  plaintiff  has  sold 
goods  to  the  defendant  to  be  paid  for  on  delivery,  it  is  neces- 
sary that  the  plaintiff  allege  that  he  was  ready  and  willing  to 
perform  on  his  part.^ 

If  the  conditions  of  the  contract  have  been  changred  by  con- 
sent of  the  parties,  the  contract,  as  modified,  should  bepleaded, 
together  with  an  allegation  that  the  plaintiff  has  duly  per- 
formed. * 

Oefendant's  fault:  waiver  of  condition.  If  the  perform- 
ance has  been  prevented  by  the  fault  of  the  defendant  it  must 
be  so  alleged,  and  when  the  condition  has  been  waived  that 
fact  should  be  pleaded,  as  the  plaintiff  cannot  prove  a  waiver 
under  an  allegation  that  he  has  duly  performed.* 

Implied  conditions.  These  provisions  of  the  code  apply  Co 
oral  contracts  as  well  as  those  in  writing  or  under  seal,  and  to 
express  and  implied  conditions  alike.  ^ 

Duly  Performed.  In  pleading  the  performance  of  conditions 
precedent  whether  they  are  express  or  implied,  it  is  sufficient 
to  allege  that  the  party  duly  performed  all  the  conditions  on 
his  part.     In  some  of  the  cases  considerable  stress  is  laid  on 

'  Porter  v.    Rose,    i2    John.  209;  performance  of  the  contract  as  modified, 

Topping  V.  Root,  5  Cow.  404*     Where  or  if  an  excuse  or  waiver  is  relied  upon 

two  acts  are  to  be  done  at  the  same  time,  the  facts  constituting  the  same  should  be 

as  where  one  agrees  to  sell  and  deliver,  pleaded.      Smith  v.  Brown,   17    Barb. 

and  the  other  to  receive  and  pay,  in  an  431;  Van  Santvoord's  PI.  (3d  Ed.)  180. 

action  for  the  non-delivery  it  is  neces-  Under  an  allegation   that   the  plaintiff 

sary  for  the  plaintiff  to  aver  and  prove  a  duly  performed,  an  excuse  for  non-per- 

readiness  to  pay  on  his  part,  whether  formance  is  not  admissible.     Oakley  v. 

the  other  party  was  at  the  place  ready  Morton,   11  N.  Y.  26.     But  the  court 

to  deliver  or  not.     Doxv.  Dey,  3  Wend.  may,  upon   such  terms  as  may  be  just, 

356;  Robbv.  Montgomery,  20  Johns.  15;  permit  him  to  amend  by  pleading  the 

Swan's   PL    and  Pr.   206;    Bronsoa  v,  facts.     Hosley  v.  Black,  28  N.  Y.  438^ 

Winan,  4  Sdd.  182.  Evidence  of  a  waiver  of  tender,  however,. 

^  In  an  action  on  a  contract,  as  for  has  been  held  to  support  a  plea  of  tender.. 

erecting  a  building,  <o  recover  the  price  Holmes  v.  Holmes,  9  N.  Y.  525.     The 

agreed  upon,  it  is  not  enough  to  allege  a  proper  mode,  however,  is  to  plead  the- 

fall  performance  of  the  contract,  except  facts  as  they  exist.     Livesey  v.  Hotel  > 

where  the  same  was  altered  and  waived  Co.,  5  Neb.  50. 
by  the  consent,  etc.,  qf  the  defendant.  '  See  note  2,  above. 

The  terms  of  the   contract  as  modified,  *  Swan*s  PL  and  Pr.  207. 

shouH  be  pleaded,  and  then  allege  a 
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the  use  of  the  word  "  duly/'  as  it  implies  that  the  party  has 
done  all  that  the  laws  and  contract  require  him  to  do.  ^ 

Consideration*  A  contract  must  be  founded  upon  a  con- 
sideration, to  be  valid.  If  the  action  is  upon  a  bill  of  exchange 
or  promissory  note,  a  consideration  will  be  presumed,  and  it 
is  unnecessary  to  allege  it;  nor  is  it  necessary  to  allege  a  con- 
sideration for  a  deed.  In  some  of  the  states  this  rule  is  applied 
to  all  contracts  in  writing.  But  in  all  actions,  except  on  nego- 
tiable instruments  and  deeds,  where  the  statute  has  not  changed 
the  rule  of  the  comnion  law,  a  consideration  must  be  alleged, 
and,  if  denied,  proved  on  the  trial.  The  consideration  should 
be  stated  as  briefly  as  possible,  and  with  a  reasonable  degree 
of  certainty.  * 


*  Smith  V.  Brown,  17  Barb.  431. 
Under  the  former  system  of  pleading  a 
party  conld  not  plead  generally  that  he 
had  performed  the  condition  or  cove- 
nant, bnt  must  allege  specifically  the 
timtt  place  and  manner  of  performance. 
Steph.  on  PI.  334.  Judge  Bliss  con- 
tends that  the  provision  of  the  code  ap- 
plies only  to  the  conditions  named  in 
the  contract  sued  cn^  and  does  not  apply 
to  conditions  imposed  by  law.  Code  PL, 
%  302.  Thus,  if  the  action  is  brought 
on  a  contract,  the  conditions  are  neces- 
sarily set  out  in  the  petition,  and  it  is 
sufficient  to  allege  that  the  plaintiff  "  has 
duly  performed  all  the  conditions  on  his 
part,'*  but  in  pleading  conditions  im- 
]x>sed  by  law,  such  as  demand  and  no- 
tice in  an  ^action  against  an  indorser  of 
a  promissory  note  or  bill  of  exchange,  it 
is  not  sufficient  to  make  a  general  alle^ 
gat  ion  of  demand  and  notice,  bat  the 
facts  most  be  stated.  There  is,  how- 
ever, a  special  provision  in  the  code  ap- 
plicable to  n^otiable  paper:  **That 
when  others  than  the  makers  of  a  prom- 
issory note  or  the  acceptors  of  a  bill  of 
exchange  are  parties  in  the  action,  it 
shall  be  necessary  to  state,  also,  the 
kind  of  liability  of  the  several  parties, 
and  the  facts,  as  they  may  be,  which  fix 
their  liability." 

'  The  rale  of  the  common  law,  that 


a  promise  without  a  consideration  cannot 
be  enforced,  has  existed  from  the  earliest 
times,  and  is  said    to   have  been  bor- 
rowed from  the  Roman  law.     Hence  the 
phrase  nudum  pactum^  which  was  taken 
from  that  law.     If,  however,  under  that 
law    a    promise  without  consideration 
was  duly  ratified  in  such  a  way  as  to  show 
that  it  was  deliberate,   intentional  and 
distinctly  understood  by  the  parties,  it 
would  be  enforced,     i  Parsons  on  Cont 
(5  Ed.)  427-8.     This  rule  was  intended 
as  a  protection  to  parties  from  fraud, 
inadvertence  or  mistake.     The  doctrine 
that    a   seal  .imported    a  consideration 
doubtless  had  its  origin  in  this  principle 
of  the  civil  law,  the  seal  being  regarded 
as  a  deliberate  and  solemn  act  implying 
that  deliberation'  and  care  that  the  civil 
law  was  intended    to    secure.     It   was 
formerly    held  that    when  the  consid- 
eration was  expressed  in  a  written  con- 
tract, no  other  could  be  proved,  unless 
diere  were  words  to  indicate  other  con- 
siderations; but  the  better  rule  seems  to 
be  to  allow  the  true    consideration  to 
be  alleged  and  proved.     The    mle    as 
to  pleading  a  consideration  may  be  stated 
generally  that  where  it  is  necessary  for 
the  plaintiff  prima /acie  to  prove  a  con- 
sideration to  entitle  him  to  recover,  it 
should  be  pleaded;    otherwise  it  is  not 
necessary.     In  many  cases  of  fraud  and 
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An  illegral  consideration  vitiates  tlie  contract  based  upon 
it,  and  the  same  rule  applies  where  the  consideration  is  immoral 
or  against  public  policy;  but  where  goods  are  sold  in  the  ordin- 
ary course  of  trade,  with  the  knowledge  merely  of  the  purpose 
for  which  they  are  intended,  the  vendee  cannot  set  up  his  own 
illegal  intent  as  a  bar  to  an  action  for  the  recovery  of  the  pur- 
chase money.  ^  Such  consideration  will  sustain  the  action. 
So  where  an  act  is  merely  prohibited  by  the  statute,  and  the 
parties  are  not  in  pari  delicto^  the  party  upon  whom  no  penalty 
is  imposed  may,  upon  non-performance  of  the  contract,  main- 
tain an  action  thereon. 

A  contract  in  restraint  of  trade,  by  which  a  person  binds 
himself  not  to. employ  his  talents,  industry  or  capital  in  any 
useful  undertaking,  is  void,  because  against  public  policy.^ 

But  contracts  in  partial  restraint  of  trade,  as  not  to  carry 

on  business  at  a  particular  place,  if  founded  on   a  sufficient 

consideration,  are  valid.  ♦ 

Contracts  in  restraint  of  marriagre  are  also  void,  being 

against  public  policy. 


the  like,  where  the  validity  of  a  tran&> 
action  is  assailed,  the  character  and 
amount  of  the  consideration  become 
quite  important 

*  Kittle  V.  De  Lamater,  3  Neb.  334; 
Smith  Y.  State  Bank.  9  Id.  31,  and  cases 
cited;  Bouv.  Law  Diet  331. 

'  The  reasonableness  of  the  restraint 
is  the   criterion    by    which    the    ques- 
tion   of  the  validity  of  a  contract    is 
to   be    determined,    and    that    is    al- 
ways a  matter  of  law.      lYi  Homer  v. 
Graves,  7Bing.  735,  Tindall,Ch.J.,  said: 
"  We  do  not  see  how  a  better  test  can  be 
applied  to  the  question,  whether  reason- 
able or  not,  than  by  considering  whether 
the  restraint  is  such  only  as  to  afford  a 
fiur  protection   to  the  interests  of  the 
party  in  flavor  of  Tfhom  it  was  given,  and 
not  so  large  as  to  interfere  with  the  in- 
terests of  the  public. "    The  leading  case 
is  Mitchel  v.  Reynolds,  i  P.  Wms.  181, 
I  Smith's  L.  C    (6  Ed.)  641,  to  which 
the  reader  is  referred.    The  law  upon 


this  subject  may  be  summed  up  in  a  few 
words,  vii.:  That  the  restraint  shall  be 
partial  in  respect  to  the  territory  included, 
which  territory,  considering  the  rights 
and  circumstances  of  the  party  burdened, 
and  of  him  to  be  benefited  by  the  restraint, 
and  the  interests  of  the  public,  sliall  be 
reasonable^  and  that  the  contract  was 
made  upon  a  valuable  consideration,  2 
Pom.  Eq.,  %  934.  Where  the  contract  is 
valid  it  will  be  enforced  either  by  in- 
junction or  by  giving  damages,  and  in*  a 
proper  case  by  both  remedies  in  one 
action. 

Combinations  to  prevent  competition 
at  public  sales,  or  letting  of  contracts, 
are  against  public  policy,  and  contracts 
made  in  pursuance  thereof  void,  or, 
rather,  voidable,  as  where  a  buyer  prom- 
ises to  pay  a  certain  amount  to  others  in 
consideration  that  they  will  not  bid,  or  a 
like  agreement  among  contractors  to  re- 
frain from  bidding.  2  Pom.  £q. ,  }  934; 
Lange  v.  Werk,  2  O.  S.  529. 
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Mutual  promises  made  at  the  same  time  are  concurrent  con- 
siderations, and  will  support  each  other  if  both  are  legal  and 
binding. 

An  allegation  that  "  the  defendant  afterwards^  to  wit,  on 
the  same  day,  promised,  etc. ,"  fails  to  show  a  consideration, 
not  being  mutual;  but  a  promise  founded  on  a  past  considera- 
tion of  beneficial  service  rendered  to  the  defendant,  at  his  re- 
quest, is  good.^ 

The  assigrnment  of  a  debt^or  right  is  a  good  consideration 
for  a  promise  to  the  assignee.  ^  Work  and  service  are  a  suffi- 
cient consideration,  if  rendered  at  the  request  of  the  party 
promising  ;  but  if  performed  without  the  privity  or  request  of 
the  defendant,  they  affc^rd  no  cause  for  action. 

The  validity  of  a  contract  is  to  be  determined  by  the  law  of 
the  place  where  made.  A  contract  which  is  valid  where  made, 
is,  as  a  rule,  valid  everywhere.  On  the  other  hand,  if  a  con- 
tract is  illegal  or  void  by  the  law  of  the  place  where  it  was  made,  it 
retains  the  same  character  everywhere.  If  an  agreement  is 
invalid  under  the  laws  of  the  state  where  the  action  is  brought, 
but  valid  where  made,  the  laws  of  the  state  where  made,  as 
well  as  the  state  or  place,  are  material  facts  and  both  must  be 
pleaded.  ^ 

Constructioii  of  foreign  contract.  Where  a  party  claims 
under  a  contract  entered  into  in  another  state  or  country,  and 
alleges  a  construction,  thereof  different  from  that  which  would 
prevail  by  the  law  of  the  forum,  he  must  plead  the  foreign 
law,  and  also  the  place  where  the  contract  was  made.* 

liiability  under  statute.  A  cause  of  action  which  accrues 
under  the  law  of  any  other  state  or  country,  which  is  not  in 
contravention  of  th^  public  policy  of  the  laws  of  the  state 
where  the  action  is  brought,  may  be  enforced  in  the  courts  of 
the  latter.  In  such  case  the  law  of  the  place  where  the  right 
was  acquired  controls  as  to  the  right  of  action,  and  must  be 

*  Livingston  v.  Rogers,  i  Cai.  583.  and  cases  cited;  Parsons  on  Cont.  445. 

The  promises  must  be  concurrent.     Por-  *  Bliss  Co.  PL,  $287;  Thatcher  v. 

ter  V.  Rose,  12  John.  209.  Maris,  i  Kerr,  437. 

»  Livingston  v.  Rogers,  i  Cai.  583,  ♦  Bliss  Code  Pleading,  J  287. 
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pleaded,  while  the  remedy  is  governed   by  the  laws   of  the 
forum.  ^ 

Implied  contract.  Where  the  action  is  upon  an  implied 
contract  it  is  not  necessary  to  set  out  in  terms  a  promise  to 
pay;  it  is  sufficient  to  state  facts  showing  the  duty  from  which 
the  law  implies  the  promise.  That  complies  with  the  require- 
ment that  the  facts  must  be  stated  constituting  the  cause 
of  action.* 

Implied  promises.  If  a  head  of  a  family  calls  upon  a 
groceryman  and  says  "  Send  a  barrel  of  sugar  and  two  barrels 
of  your  best  flour  to  my  house/'  and  the  merchant  complies 
with  the  request  —  nothing  being  said  as  to  the  price  of  the 
articles  —  there  is  an  implied  promise  to  pay  for  the  same. 
The  goods  have  an  ascertainable  fair  market  value  at  the  place 
where  the  order  was  given,  and  this  price  the  defendant  ex- 
pected to  pay  and  the  merchant  to  receive.  In  an  action  to 
recover  the  value  of  such  property  the  seller  may  allege  the 
sale  and  delivery  of  the  property,  giving  the  items  and  stating 
the  value  thereof,  without  alleging  a  promise  to  pay  the  same. 
The  allegation,  however,  that  a  promise  to  pay  was  made  will 
not  affect  the  sufficiency  of  the  pleading. 

Causes  arising  under  statutes.  If  a  cause  of  action  accrues 
under  the  statutes  of  a  state  —  as  where  a  person  is  killed  by 
the  negligence  of  another — it  must  be  alleged  that  the  injury 
took  place  within  the  state  named.     Otherwise,  as  there  was 


'  Delayhe  v.  Heitkemper,  16  Neb. 
47S;  Herrick  v.  Main  and  C.  Ry.  Co.,  16 
N.  W.  R.  413. 

*  Farron  v.  Sherwood,  lyN.Y.  227- 

230.    There  is  some  conflict  in  the  cases 

on  this  point,  some  of  the  courts  holding 

that  the  promise  which  the  law  implies 

shoald  be   pleaded.     Bird  v.  Mayer,  8 

Wis.  173;  Wells  V.  P.  R.  R.,  35   Mo. 

164.    The  reason  of  the  rule,  however, 

and  the  clear  weight  of  authority  sustains 

the  doctrine  of  the  text.    Wills  v.  Wills, 

34  Ind.   106;    Gwaltney  v.   Cannon,  31 

Ind.  227;  Higgins  v.  Germaine,  I  Mont. 

230;  Cropsey  v.  Sweeney,  27  Barb.  310. 

In  the  latter  case  it  is  said:  "Notwith- 


standing the  code,  in  a  large  class  of  cases, 
now  as  before  the  code,  it  is  only  on  the 
theory  of  an  implied  assumpsit  inferred 
from  the  conduct,  situation  or  mutual 
relation  of  the  parties  that  justice  can  be 
enforced,  and  the  performance  of  a  legal 
duty  compelled.  It  is  no  longer  neces- 
sary and  perhaps  not  even  proj^r  in 
such  a  case  for  the  plaintiff  to  allege  in 
his  complaint  any  promise  on  the  part  of 
the  defendant,  but  he  must  state  facts, 
which,  if  true,  according  to  well  settled 
principles  of  law,  would  have  authorized 
him  to  allege,  and  the  court  to  infer,  a 
promise  on  the  part  of  the  defendant  be- 
fore the  code. " 
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no  liability  at  comman  law,  the  pleading  will  fail  to  state  a 
cause  of  action. 

Coutracto  ralatiiigr  to  moiraliles.  The  general  rule  in  con- 
struing contracts  is,  that  if  they  relate  to  movables  which  have 
no  place,  they  are  to  be  construed  according  to  the  law  of  the 
state  or  country  where  the  contracts  are  made.'  If  they  re- 
late to  real  estate  they  are  to  be  construed  according  to  the 
law  of  the  state  or  country  where  the  property  is  situated.* 

The  rule  has  been  changed  by  statute  in  some  of  the  states 
so  that  a  deed  executed  according  to  the  laws  of  the  place  where 
it  is  made  is  valid. 

Where  a  place  i»  deslgiuited  in  a  contract  at  which  property 
is  to  be  delivered  and  payment  made,  readiness  to  deliver  or  to 
receive  and  pay  for  the  property  at  the  place  designated  must 
be  alleged.* 

Where  no  place  or  time  of  delivery  i9  specified  in  the  con- 
tract it  is  sufficient  that  the  sellers  were  ready  and  willing  to 
furnish  it  at  their  place  of  btisiness,  when  called  for  by  the 
plaintiff  at  the  price  agreed  upon,  or  where  that  was  not  fixed, 
at  current  market  rates.* 

Alleiration  of  time.  At  common  law  the  time  when  each 
traversable  fact  occurred  is  to  be  stated,  and,  if  the  act  is  con- 
tinuous, the  time  of  its  duration  is  to  be  alleged.  In  general, 
however,  time  is  not  considered  as  forming  a  material  part  of 
the  issue,  so  that  the  particular  date  is  not  material.^ 

In  an  action  to  recover  damages  the  exact  date  when  com- 
mitted is  not  material  if  the  action  is  not  barred.  Where,  how- 
ever, time  forms  a  material  point  in  the  case,  as  where  the  proof 
of  loss  in  an  action  on  a  policy  of  insurance  is  involved,  or  it  is 
sought  to  bring  a  case  within  the  exceptions  of  the  statute  of 
limitations,  etc.,  then  time  may  become  a  material  fact  and 
must  be  alleged  correctly.  Under  the  code  when  time  is  not 
material  it  need  not  be  pleaded,  or,  if  pleaded,  proved.     It  is 

^  Thome  v.  Watkins,  2   Ves.    35  ;  Clark  v.  Dales,  20  Barb.  42. 
Holmes  v.  Remsen,  4  John.  Ch.  487;  2  *  Hillstead  v.  Hostetter,  49  N.  W. 

Parsons  on  Conts.  571.  R.  192. 

*  Robinson  v.  Bland,  2  Burr.  1079;  '  Steph.  PI.  292.  «*  The  time  is 
Hosford  V.  Nichols,  i  Paige,  220;  Kerr  considered  in  general  as  forming  no  ma- 
V.  Moon,  9  Wheat.  565.  terial  part  of  the  issae,  so  that  one  time 

*  Slingerland  v.  Morse,  8  John,  474;  may  be  alleged  and  another  proved. 
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usual,  however,  to  insert  a  date  for  the  principal  transaction. 
Where,  however,  time  is  a  material  fact  in  the  case  it  must  be 
correctly  stated,  and,  if  necessary,  proved.  Time  may  also  in 
some  cases  be  a  matter  of  description,  as  in  case  of  written 
instruments. 

Continuando.  Where  the  injuiy  complained  of  is  con- 
tinuous in  its  nature  —  as  in  case  of  private  nuisance — the 
allegation  may  be  that  on  a  certain  day,  giving  date,  and 
from  that  time  until  the  bringing  of  the  action  the  defendant 
has  committed  the  acts  from  which  relief  is  sought,  as  the 
suppression  of  a  slaughter-house,  the  abatement  of  a  mill- 
dam,  etc.^ 

Quantity.  At  common  law  the  allegation  of  a  particular 
number  of  articles  would  not  ordinarily  prevent  proof  of  a  less 
number.  Thus,  in  trespass  it  was  unnecessary  to  prove  the  exact 
number  of  trees  alleged  to  have  been  cut,  nor  in  replevin  the 
exact  amount  of  rent  alleged  to  be  in  arrear,  nor  in  trespass 
or  trover  the  precise  value  of  the  goods  taken.  So  in  an 
action  to  recover  on  a  policy  of  insurance  under  an  allegation 
of  loss,  proof  of  a  partial  loss  may  be  given.  ^  The  same  rule 
prevails  under  the  code;  but  it  is  the  duty  of  the  plaintiff  to 
state  the  number  as  accurately  as  possible. 

Quality.  In  actions  for  breach  of  warranty  and  the  like, 
the  quality  of  the  article  warranted  is  a  material  fact.  An  un- 
equivocal affirmation  by  the  seller,  relied  on  by  the  purchaser, 
that  the  goods  are  of  a  certain  quality  will  constitute  a  war- 
ranty. In  bringing  an  action  for  a  breach  of  warranty,  the 
pleader,  after  alleging  such  sale,  should  set  out  the  warranty, 
then  state  the  actual  condition  of  the  article,  and  allege  that 
the  plaintiff  relied  on  the  warranty  and  has  sustained  damages 
in  a  specific  amo*unt.  ^     Quality  may  also  be  a  material  ques- 

^  Harrison  v.  Bumaby,  5  T.  R.  246,  ^  Sweet  v.  Colgate,  20  John.  196, 

Hntchins  v.  Adams,  3  Greenl.    174;  i  Onenda  Mfg.  Co.  v.  Lawrence,  4  Cow. 

GrecnL    £v.    $   61.      In   some   cases  a  440. 

petition  with  a  continuando  may  be  ob-  ^  Steph.    PL    296-301.     "  As    with 

noxioQS  to  a  motion  to  compel  the  plaint-  respect  to  quantity  and  value,  it  is  not 

iff  to  separately   state  and  number  his  necessary    when     these      matters     are 

cases  of  action,  as  where  several  different  brought  into  issue  that  the  proof  should 

distinct  injuries   are  charged.     Bass  v.  correspond  with  the  averment. 
Comstock,  38  N.  Y.  21. 
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tion  where  it  is  claimed  that  property  was  purchased  through 
misrepresentations  of  the  defendant,  and  also  where  it  is  a 
matter  of  description,  and  in  other  cases. 

Allegrations  of  value.  In  actions  to  recover  the  value  of 
services,  property  and  the  like,  there  must  be  an  allegation  of 
the  value  of  the  same.  One  value  may  be  alleged  in  the 
pleading  and  a  less  value  proved  on  the  trial.  ^  And  the 
same  rule  applies  in  an  action  for  breach  of  warranty.*  In 
replevin,  in  states  where  in  case  the  property  is  not  recovered, 
the  action  may  proceed  as  one  for  damages,  the  true  value 
should  be  alleged.  So  in  actions  for  damages,  the  amount 
which  the  plaintiff  claims  to  have  sustained  must  be  set  forth 
in  his  pleading;  and  in  all  cases  where  a  judgment  at  law  is 
sought  against  a  defendant  the  amount  thereof  must  be  alleged, 
and  a  prayer  for  the  same,  as  no  verdict  can  be  sustained  for 
a  sum  in  excess  of  that  claimed  in  the  pleading. 

Ownership  of  personal  property.  At  common  law,  the 
usual  mode  of  alleging  title  to  chattels  was  by  describing  the 
property,  followed  by  the  words,  **  of  the  said  plaintiff."  This 
was  sufficient  in  any  case,  except  trover,  where  the  allegations 
were,  that  the  plaintiff  "was  lawfully  possessed,  as  of  his  own 
property  of,"  etc.,  followed  by  a  fictitious  statement  of  the  loss 
and  finding.^  The  reason  for  the  difference  in  the  phraseology 
was,  that  in  order  to  maintain  trover  the  plaintiff  must  possess 
either  a  general  or  special  ownership  in  the  property,  while  in 
other  actions  actual  possession  was  sufficient,  or  a  general  or 
special  property  with  constructive  possession.  These  words, 
or  words  of  a  similar  import,  may  still  be  used  to  show  the  in- 
terest of  the  plaintiff.  Thus:  "  Goods  and  chattels  of  the  plaint- 
iff. "*  The  plaintiff  may  also  allege  directly  that  he  is  the 
owner.  The  allegation  that  "  the  plaintiff  rs  the  owner  "  of 
certain  goods,  describing  them,  is  a  statement  of  a  fact,  and  it 
is  unnecessary  to  plead  in  what  way  he  derived  title,  but  if  the 

• 

ownership  is  denied,  it  must  be  proved  like  any  other  fact.* 
Ownership  in  actions  on  leases.     In  an  action  by  a  lessor 

»  I  Chitty  PI.  496;  Steph.  PI.  301.  *  2  Chit.  PI.  (ed.  1867)  835  ;  Bliss 

*  Stearns  v.  Dubois,  55  Ind.  257.  Code  PI.,  $  230. 

•  Atwater   v.   Clancey,   107  Mass^  *  Bliss  Code  PL,  j  230. 
369;  Stephen  PI.  300. 
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• 

against  his  lessee  it  is  unnecessary  to  allege  title,  as  the  tenant 
cannot  dispute  it ;  but  if  the  action  is  brought  by  the  assignee 
of  the  reversion,  or  of  the  heir  of  the  lessor,  or  by  an  executor 
of  a  term,  or  for  rent  which  became  due  after  the  death  of  the 
testator,  the  petition  must  state  the  title  of  the  lessor  to  the 
demised  premises,  so  that  it  may  appear  that  he  had  such  an 
estate  in  the  reversion  as  when  vested  in  the  plaintiff  in  the 
character  in  which  he  sues  will  entitle  him  to  recover  the  dam- 
ages claimed  by  a  breach  of  the  covenant.  ^  But  in  an  action 
between  the  lessor  and  his  lessee  for  breach  of  the  condition  of 
the  lease,  the  action  is  upon  the  contract  alone,  and  the  ques- 
tion of  title  does  not  arise. 

Statutes,  public  Courts  take  judicial  notice  of  public  laws, 
or  matters  evidenced  by  public  law,  which  all  are  presumed  to 
know,  hence  it  is  unnecessary  to  plead  the  public  laws  of  the 
state  where  the  action  is  brought.  * 

Statules»  private.  A  private  statute  will  not  be  taken  no- 
tice of  judicially,  unless  it  is  specially  pleaded.  In  general,  it 
is  sufficient  to  refer  to  the  statute  by  its  title  and  the  date  of  its 
passage.^  If  a  private  statute  contain  matter  of  a  public  or 
general  nature,  such  matter  will  be  noticed  judicially.* 

Ordinances  of  a  city  or  village  must  be  pleaded  as  facts, 
and  it  is  not  sufficient  to  refer  to  them  by  the  title  and  date  of 
enactment.  A  city  court,  however,  may  take  judicial  notice 
of  the  ordinances  of  that  city.  * 

Rights  under  a  foreign  statute.  Where  a  statute  of  a 
foreign  state  gives  a  right  of  action,  as  to  recover  moneys  paid  for 
intoxicating  liquors^  sold  in  violation  of  law  within  that  state, 

^  Bliss  Code  PL,  $  228^  and  cases  on  a  contract  made  in  another  state  in 

cited.   In  Morton  v.  Waring,  18  B.  Mon.  violation  of  the  laws  thereof.     In  such 

82,  the  plaintiffs  alleged  that  they  were  case  the  place,  /.  e,^  the   state  where 

heirs  of  the  decedent,  which  allegation  was  the  contract  was  made,  and  the  statute  of 

not  denied  and  it  was  held  that  it  was  that  state,  showing  the  contract  to  be 

unnecessary  to  prove  the  heirship.  illegal,    must   be    pleaded.    So  if   the 

'  Bliss  Code  PL$$  1 78- 181,  and  cases  contract  is  invalid  by  the  laws  of  the 

dted.  Sutherland  on  StatutoryConstruc-  state  where  the  action  is  brought,  but 

tion,  %  293,  and  cases  cited.  valid  where  made,  the  statute  of   the 

•  Bliss  Code  PI.,  J  181.     .  foreign  state  and  the  place  of  making 

•  Brctx  V.  Mayor,  4  Abb.  (N.  S.)  the  contract  must  be  pleaded.  The  for- 
25^  34  How.  Pr.  13a  eign  law  is  a  feet  to  be  alleged  and  proved, 

•  State  V.  Leiber,  1 1  Iowa,  407.  B^ss  Code  PI. ,  $  287;  Thatcher  v.  Morris, 
<  Usoally  this  question  will  be  raised        11  N.  Y.  437;  Kittle  v.  De  Lamater, 

by  answer,  as  where  an  action  is  brought       3  Neb.  325. 
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SO  that  the  cause  of  action  is  complete  there,  and  the  statute  is 
not  in  contravention  of  the  laws  of  the  state  where  the  action 
is  brought,  the  right  thus  acquired  may  be  enforced,  if  service 
can  be  had  within  the  state.  ^ 

New  promise.  As  the  statute  acts  on  the  remedy  only, 
the  debt  not  being  discharged,  the  action  should  be  upon  the 
original  contract.  But  the  new  contract  should  be  pleaded  so 
that  the  cause  of  action  will  not  appear  to  be  barred.  That  is, 
the  barred  demand  is  pleaded  as  a  consideration  for  the  new 
promise,  but  the  new  promise  in  writing  is  in  fact  the  cause  of 

action.* 

Petition  or  complaint  .ou  a  Judgrment.  In  pleading  a  judg- 
ment or  other  determination  of  a  court  or  officer  of  special  juris- 
diction it  shall  be  sufficient  to  state  that  such  judgment  or  de- 
termination was  duly  given  or  made. 

Prior  to  the  adoption  of  the  code  it  was  held  in  New  York 
that  the  specific  facts  conferring  jurisdiction  must  b'b  pleaded 
and  that  a  general  averment  was  not  sufficient.  ** 

The  code  has  changed  the  rule  in  that  respect,  as  in  the 
allegation  of  performance  of  a  condition  precedent,  and  author- 
izes the  plaintiff  to  allege  generally  that  the  judgment  was  duly 
given  (or  made).  If  this  is  denied,  the  plaintiff  must  prove 
that  the  court  had  jurisdiction  both  of  the  subject  matter  and 
the  person.  It  has  been  held,  that  this  provision  does  not 
apply  to  foreign  judgments  of  courts  of  special  or  limited  juris- 
diction, but  as  to  them  the  facts  showing  jurisdiction  must  be 
pleaded;*  that  is,  if  an  action  is  brought  on  a  judgment  ren- 
dered in  the  state,  jurisdictional  facts  need  not  be  pleaded,  but 
if  rendered  in  another  state,  even  if  adjoining,  they  must  be. 
This  is  a  narrow  view  of  the  law,  that  is  at  variance  with  the 


*  Delahaye  v.  Heitkemper,  20  N. 
W.  R.  385;  Herrick  v.  Minneapolis  Ry. 
Co.,  16  Id.  413.  In  such  cases  the  law 
of 'the  place  where  the  right  was  acquired 
controls  as  to  the  nght  of  action,  while 
the  remedy  is  governed  by  the  law  of  the 
forum,  Dennick  v.  Ry.  Co.,  103  U.  S. 
11;  Leonard  V.  Steam  Nav.  Co.,  84  N.Y. 
48;  S.  R.  and  D.  R.  Co.  v.  Lacy,  43 
Ga.  461;  N.  &  C.  Ry.  Co.  v.  Sprayberi^, 


8  Baxt.  341.  The  rule  is  denied  in  some 
of  the  cases,  but  there  would  seem  to  be 
no  valid  reason  for  such  holding. 

»  I  Chitty's  PL,  363;  Bliss  Code  PL, 
i  228. 

*  Turner  v.  Roby,  3  Comst.  193; 
Barnes  v.  Harris,  3  Barb.  603, 

*  Hollister  v.  HoUister,  10  How.  Pr. 
532;  McLaughlin  V.  Nichols,  13  Abb.  Pr. 
244. 
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whole  scope  and  spirit  of  the  code  —  to  simplify  procedure  — 
and  is  clearly  unwarranted.  As  well  restrict  the  provisions  as 
to  conditions  precedent  to  causes  arising  in  the  state.  An 
allegation  that  a  judgment  was  duly  given  is  clearly  sufficient 
in  any  case.  The  word  "  duly  "  implies  that  the  judgment  was 
lawfully  rendered. 

The  petition  should  state  the  parties  to  the  suit,  the  court 
in  which  the  judgment  was  rendered,  and  at  what  term,  and 
the  amount  of  the  judgment. 

Statute  of  limitatious.  Where  the  cause  of  action  would 
be  barred  but  for  the  existence  of  certain  facts,  such  as  nonage, 
lunacy,  fraud,  etc. ,  such  facts  must  be  pleaded  in  order  to  show 
an  existing  cause  of  action. 

The  codes  of  New  York,  North  Carolina,  South  Carolina 
and  Wisconsin  provide  that  "  the  objection  that  the  actipn  was 
not  commenced  within  the  time  limited  can  only  be  taken  by 
answer."  In  those  states,  therefore,  a  demurrer  is  not  avail- 
able to  raise  the  question  of  the  bar  of  the  statute.  But  in  the 
absence  of  a  statute  to  the  contrary  the  rule  is,  that  if  it  ap- 
pears on  the  face  of  the  pleading  to  which  a  demurrer  is  filed 
that  the  action  is  barred,  a  demurrer  will  lie,  upon  the  ground 
that  the  pleading  fails  to  state  a  subsisting  cause  of  action. 
If  the  defendant  fails  to  demur  he  may  plead  the  statute  in  bar, 

and  he  must  do  so,  unless  he  intends  to  waive  its  protection. 

Tlie  bar  of  the  statute  must  be  Insisted  upon  either  by  an- 
swer or  demurrer;  The  reason  is,  the  defense  is  in  the  nature 
of  a  special  privilege,  which  the  party  can  only  avail  himself  of 
either  by  demurrer  or  answer.  That  is,  that  a  valid  cause  of 
action  is  shown  in  all  respects  except  that  the  claim  is  stale, 
and  this  objection  must  be  pleaded.  This  rule  seems  to  have 
had  its  origin  at  the  time  the  statute  of  limitations  was  looked 
upon  with  disfavor,  and  it  'was  held  to  be  a  statute  of  pre- 
sumptions, and  not  of  repose.  But,  upon  principle,  unless  a 
petition  shows  a  cause  of  action  to  have  occurred  within  the 
period  limited,  it  states  no  cause  of  action,  and  even  if  the  stat- 
ute is  not  insisted  upon  the  petition  would  not  seem  to  sustain 
a  judgment,  if,  as  is  universally  held  at  the  present  time,  the 
statute  is  one  of  repose.  Upon  what  ground  can  a  pleading 
which  shows  that  the  claim  sued  upon  is  barred  be  said  to  con- 
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tain  a  subsisting  caiise  of  action?  It  is  to  be  hoped  that  the 
time  is  near  when  courts  will  refuse  to  sustain  such  actions, 
even  if  the  bar  of  the  statute  is  not  claimed. 

It  has  been  held  that  a  foreign  statute  of  limitations  must 
be  pleaded,  and  cannot  be  taken  advantage  of  by  a  demurrer.^ 

Statute  of  frauds.  Where  the  statute  requires  the  contract 
to  be  in  writing,  the  petition  should  allege  that  it  is  in  writing. 
If  the  contract  is  verbal,  then  facts  should  be  stated,  such  as 
the  payment  of  a  portion  or  all  of  the  consideration,  and  hav- 
ing entered  into  possession  of  the  property  in  order  to  take  the 
case  out  of  the  statute.  Some  of  the  courts  have  held  that  it 
is  unnecessary  in  the  first  instance  to  allege  that  the  contract 
is  in  writing,  as  the  presumption  is  that  a  valid  contract  is  in- 
tended,^ while  a  different  rule  prevails  when  the  defendant 
sets  up  as  a  defense  a  contract  which  the  statute  requires  to  be 
in  writing.  In  such  case  the  answer  must  show  that  the  con- 
tract is  in  writing.  The  better  rule  is  to  allege  the  necessary 
facts  in  the  first  instance.  ^ 

Scienter.  In  certain  cases  the  knowledge  of  the  defend- 
ant is  an  essential  fact,  and  must  be  pleaded,  as  where  a 
domestic  animal  commits  an  injury,  the  owner  is  not  liable 
therefor,  on  the  ground  of  negligence,  unless  he  knew  that  the 
animal  was  accustomed  to  do  mischief.  * 

If  the  animal  that  inflicted  the  injuries  was  neither  mis- 
chievous nor  dangerous,  in  order  to  charge  the  owner  for 
damages  done  by  it,  it  must  be  alleged,  and,  if  need  be,  proved 
that  the  animal  was  accustomed  to  commit  such  or  like  mis- 
chief, and  that  the  owner  knew,  or  had  sufficient  notice  of  such 


1  Hoyt  V.  McNeil,  13  Minn.  362; 
Gillett  V.  Hill,  32  Iowa,  22a 

*  At  common  law  it  is  unnecessary 
to  allege  in  the  petition  or  declaration 
that  the  contract  is  in  writing,  but  as  the 
code  requires  the  plaintifT  to  set  forth  the 
facts  on  which  he  bases  his  claim  for  re- 
lief, he  should  show  a  legal  contract  in 
his  petition.  The  reason  for  the  com- 
mon law  rule  is  stated  on  page—. 


'Bliss  Code  PL,  $  355;  Sturgesv. 
Burton,  8  O.  S.  215;  Huston  v. Craighead, 
23  Id.  198;  Zane  v.  Zane,  5  Kas.  134. 
Vose  V.  Woodford,  29  O.  S.  245;  Kent 
V.  Snyder,  30  Cal.  666. 

*  Vrooman  v.  Lawyer,  13  John. 
339;  Buxedin  v.  Sharp,  2  Salk,  662; 
Tifftv.  Tifft,  4  Denio,  175;  Glidden  v. 
Moore,  14  Neb.  84;  I  Thompson  Negli- 
gence, 201. 
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propensity.  1  So  in  an  action  for  falsely  representing  an  in- 
solvent person  as  solvent,  and  able  to  pay  his  debts,  it  must  be 
alleged  that  the  defendant  knew  that  his  representations  were 
false  when  he  made  them,^  etc.,  and  this  rule  applies  to  all 
cases  where  the  knowledge  of  the  defendant  is  a  material  fact, 
without  which  there  can  be  no  recovery. 

Exceptions  to  rule.  Judge  Cooley  well  remarks  that  "  This 
rule  has  so  many  exceptions  that  it  is  difficult  to  affirm  with 
any  confidence  that  it  is  a  general  rule  at  all."  ® 

Positive  assertions.  If  a  person  makes  an  assertion  in  re- 
gard to  any  matter  as  a  fact,  and  not  as  an  opinion,  he,  by 
implication,  will  be  supposed  to  know  the  truth  of  what  he 
asserts.  Judge  Story  says:  "  Whether  the  party  thus  mis- 
representing a  material  fact  knew  it  to  be  false,  or  made  the 
assertion  without  knowing  whether  it  were  true  or  false,  is 
wholly  immaterial;  for  the  affirmation  of  what  one  does  not 
know  or  believe  to  be  true  is  equally  in  morals  and  law  as  un- 
justifiable as  what  is  known  to  be  positively  false;  and  even  if 
the  party  innocently  misrepresents  a  material  fact  by  mistake, 
it  is  equally  conclusive,  for  it  operates  as  a  surprise  and  impo- 
sition on  the  other  party.'*  * 

Express  warranty.  Where  the  action  is  on  an  express 
warranty,  scienter  need  not  be  alleged,  as  the  warranty  and  a 
breach  thereof  together  constitute  the  cause  of  action.  * 

Presamptions  of  law  need  not  be  pleaded.  Thus,  the  law 
presumes  every  one  possesses  a  good  character;  it  is  therefore 
unnecessary,  even  in  an  action  for  libel  or  slander,  to  plead 
such  good  character.'  There  is  a  presumption,  also,  that  a 
negotiable  promissory  note  was  made  upon  a  sufficient  con- 
sideration, and  it  need  not  be  alleged. 

Judge  Bliss  well  says  that  these  presumptions  are  not  to  be 
confounded  with  inferences  arising  from  probative  facts — the 
facts  being  presumed  —  and  not  those  going  to  establish  the 
presumption  of  law. 

*  Vrooman  v.  Lawyer,  13  John.  339;  *  Cooley  on  Torts,  498. 

Sciimps  V.   Kelly,  22  III.  140;     Worraly  ♦  Story's  £q.  Juris.,  $  193;  Cooley  on 

T.  Gregg,  6  Sid.  251;  I  Thompson  Neg-  Torts,  498;  Williamson  v.  Allison,  2  East, 
ligence,  201.  446. 

*  Oberlander  v.  Speiss,  45  N.   Y.  *  Byxbie  v.  Wood,  24  N.  Y.  607. 
175;  Hubbell  V.  Meigs,  50  Id.  480. 
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Matters  of  which  Judicial  notice  is  taken  need  not  be 
pleaded.  Thus,  the  courts*  will  take  judicial  notice  of  public  do- 
mestic statutes,  whether  repealed  or  still  in  force;  of  the  prin- 
cipal geographical  features  of  the  country,  as  mountains,  rivers, 
lakes,  navigable  rivers,  etc. ;  of  the  meaning  of  words  and 
the  computation  of  time;  of  the  executive  and  public  officers 
of  the  nation  and  state. ^ 

Courts  also  take  judicial  notice  of  the  extent  of  the  juris- 
diction exercised  by  their  own  government;  of  the  local  divis- 
ions of  the  country,  as  its  division  into  states,  counties,  cities, 
townships  and  the  like,  and  the  relative  positions  of  such  sub- 
divisions, but  not  their  precise  boundaries.  ^  •  Notice  is  taken 
of  all  tribunals,  of  the  accession  of  the  chief  executive  of  the 
nation  or  state,  his  powers  and  privileges,^  etc.  It  is  impos- 
sible in  this  connection  to  give  a  full  list  of  matters  of  which 
the  courts  take  judicial  notice,  even  if  the  courts  were  in  ac- 
cord on  that  question,  which  they  are  not.  The  reader  is  re- 
ferred to  I  Greenleaf  on  Evidence,  §§4,  5,6  and  6a. 

The  rule  is  based  on  the  presumption  that  courts  are  as 
well  informed  upon  matters  of  history  of  the  state  and  na- 
tion, and  mattersof  general  notoriety  affecting  the  public  gener- 
ally, as  are  well  informed  persons  in  such  state  or  nation,  and 
hence  that  any  public  matter  is  known  to  all.* 

Rights  of  assignee.  At  common  law  only  bills  of  exchange 
^  payable  to  order,  and  indorsed,  were  transferable,  so  as  to  vest 
the  legal  title  in  the  holder.  In  other  contracts,  the  legal  title 
was  in  him  to  whom  the  promise  was  made.  If  the  cause  of 
action  had  been  transferred  to  another,  the  action  must  still  be 
brought  in  the  name  of  the  assignor,  as  the  courts  of  law  pos- 
sessed but  few  equity  powers,  and  had  no  authority  to  sub- 
stitute the  assignee  as  the  real  party  in  interest.  Under  the 
code,  however,  the  action  is  required  to  be  brought  in  the 

^  Bliss  Code  PL,  $  175.  and  the  authorities   cited.      The  code 

'  I  GreenL  £v.,  $  6.  simply  makes  it  unnecessary  to  plead 

^  Id.  presumptions  of  law,  or  facts  of  which 

*  Sutherland  on  Statutory  Construe-  the  courts  take  judicial  notice.      Such 

tion,  $  293,  et  seq.     The. reader  will  find  matters  if  pleaded  in  good  faith  should 

the  subject  very   cle&rly   presented   by  not  be  stricken  out  on  motion. 

Judge  Sutherland  in  the  work  referred  to 
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name  of  the  real  owner,  the  real  party  in  interest,  whether  his 
title  be  legal  or  equitable,  and  the  ownership  should  be  made 
to  appear  in  the  petition,  but  any  facts  that  imply  such  owner- 
ship are  sufficient.  Thus,  that  the  notes  sued  on  "  for  value 
received  lawfully  came  into  the  possession  of  these  plaintiffs."^ 
So  an  allegation  that  the  instrument  sued  on  was  made  and  de- 
livered to  the  plaintiff,  or  indorsed,  or  assigned  to  him  is 
sufficient.*  Where  ownership  is  averred,  as  of  a  certain  date, 
it  is  presumed  to  continue  to  the  time  of  action.^ 

In  an  action  between  the  original  parties  the  proper  allega- 
tion is  "  that  on  the  day  of ,  i8 ,  the  defendant 

made  and  delivered  the  note  sued  on.  And  where  the  action 
is  against  the  indorser,  after  setting  out  the  making  and  deliv- 
ery of  the   note  to    the  indorser,   etc.,  say  that  on  the 

d^^y  of ,  i8 ,  said  E.  F.  (the  indorser)    indorsed  said 

note  as  follows :     "  Pay  A.  B. ,  or  order  E.  F. ,  and  delivered  the 
same  to  the  plaintiff."     The  true  character  of  the  writing  in 
each  case  is  thus  presented  to  the  court.     It  is  not  creditable. 
to  an  attorney  in  stating  his  client's  case  on  paper  to  leave  his 
right  to  bring  and  maintain  theaction  in  doubt. 

Assignment.  An  allegation  that  a  note  and  mortgage 
were  duly  assigned  is  sufficient.*  Where  a  debt  secured  by 
mortgage  or  other  security  is  assigned,  the  ownership  of  the 
A^ht  prima  facie  carries  with  it  the  security. 

Consideration  for  assignment.  It  is  unnecessary  to  either  . 
allege  or  prove  a  consideration  by  an  indorsee  to  his  indorser.^ 
And  the  same  rule  applies  to  a  mere  chose  in  action  or  judg- 
ment.* The  consideration,  however,  may  become  material  if 
there  be  a  defense  to  the  action  as  against  the  payee  of  nego- 
tiable paper  transferred  either  before  or  after  due,  if  the  owner 
claims  to  be  a  bona  fide  purchaser. 

In  foreclosore  where  plaintiff  has  more  than  one  lien.  The 
plaintiff  in  a  proceeding  in  foreclosure,  having  more  than  one 
valid  lien  upon  the  premises,  will  be  protected  only  to  the  ex- 

»  Chitty  PI.  363;    Bliss  Code  PL,  «  Bartholv.  Blakin,  34  Iowa,  452. 

%  233 ;  Lee  v.  Ainslie,  4  Abb.  Pr.  463.  *  Clay  v.  Edgerton,  19  O.  S.  549. 

*  Mitchell  V.  Hyde,  12  How.  Pr.460;  *  Sheridan  v.  Mayor,  68  N.  Y.  30; 
Bliss  Code  PI.,  %  233.  Cottle  v.  Cole,  20  Iowa,  481. 

*  Jaeger  v.  Hartman,  13  Minn.  55. 
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tent  he  sets  up  such  liens  and  asks  for  relief,  and  if  he  has  a 
subsisting  judgment  or  other  lien  at  the  time  he  commences 
his  action  and  fails  to  set  the  same  up  in  his  petition,  and  pend- 
ing the  proceedings  the  judgment  becomes  dormant,  he  cannot 
afterward  plead  the  lien  by  amendment  and  have  it  take  pre- 
cedence over  liens  of  other  parties  in  the  case.  ^  In  such  case 
the  lien  of  the  judgment,  etc.,  will  date  only  from  the  revival. 

An  action  to  foreclose  a  tax  lien  will  not  lie  until  the  time 
for  redemption  has  expired.^ 

Cannot  subdivide  cause  of  action.  Running:  account. 
When  the  plaintiff  has  but  one  cause  of  action  the  facts  cannot 
be  subdivided  so  as  to  present  two  or  more  causes  of  action.  ^ 
The  pleader  will  sometimes  be  in  doubt  as  to  whether  a  par- 
ticular matter,  such  as  an  account  for  articles  sold  at  different 
times,  distinct  breaches  of  an  agreement,  etc.,  constitute  but  ope 
cause  of  action.  Under  the  code,  a  running  account  may  be 
stated  as  one  cause  of  action.  In  such  case  the  petition 
should  contain  an  itemized  statement  of  the  articles  sold,  with 
the  date  of  sale  and  price.  This  is  necessary  for  the  protection 
of  the  plaintiff  as  well  as  the  defendant,  because  where  an 
action  is  brought  on  an  entire  and  indivisible  demand,  without 
such  itemized  account,  the  judgment  will  be  a  complete  bar 
to  another  action  for  the  residue  if,  through  mistake  or  over- 
sight, all  the  items  of  account  or  matters  between  the  parties 
had  not  been  considered. 

Monthly  payments.  Where,  by  the  express  agreement  of 
the  parties,  an  account  is  to  be  paid  at  stated  periods,  as  on 
the  first  day  of  each  month,  the  account  for  each  month  may 
be  set  up  as  a  separate  cause  of  action.* 

Rut  one  cause  of  action.  The  general  rule  is  this,  if  there 
is  but  one  contract,  although  *  there  may  be  two  or  more 
breaches  of  it,  there  is  but  one  cause  of  action,  and  it^  should 
be  stated  in  one  count.  So  in  case  of  tort,  trespass,  conver- 
sion, or  fraud,  for  all  acts  committed  at  a  particular  time,  there 
is  but  one  cause  of  action,  although  there  may  be  numerous 
items  of  wrong  or  damage. 


*  Fort  V.  Litmer,  31  Q.  S.  215. 
8  Peet  V.  O'Brien,  5  Neb.  360. 
^  Sturgesv.  Barton,  8  O.  S.  215. 


*  Beck  V.  Devereaux,  9  Neb.  112; 
Allen  V.  Saunders,  6  Id,  441. 
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IMfference    between  cause  of  action   and  relief  sought. 

As  heretofore  stated,  a  party  cannot  subdivide  his  cause  of 
action  and  maintain  two  or  more  actions  thereon.  The  relief 
sought,  however,  is  sometimes  mistaken  for  the  cause  or  causes 
of  action.  The  relief  sought  is  the  object  of  the  action,  but 
is  entirely  distinct  from  the  cause  of  action.  To  illustrate, 
suppose  that  A  should  sell  a  certain  piece  of  real  estate  to  B, 
and  sign  a  memorandum  of  the  sale,  stating  its  terms,  but 
should  refuse  to  perform  his  contract.  B  may  maintain  an 
action  against  A  for  specific  performance  of  the  contract,  or 
for  damages,  and,  after  stating  the  necessary  fact^  in  his  petition 
to  entitle  him  to  relief,  he  may  pray  for  judgment  in  the  alter- 
native— that  if  the  court  should  refuse  to  specifically  enforce 
the  contract,  that  he  recover  his  damages,  the  amount  of  which 
must  be  claimed.  Prof.  Pomeroy,  in  his  valuable  work  on 
Remedial  Rights,^  has  very  clearly  pointed  out  the  distinction 
here  made. 

Wbat  constitutes  a  cause  of  action.  I  kqow  of  no  ad- 
judicated cases  that  attempt  to  give  a  definition  that  will  apply 
to  all  cases.  Perhaps  the  definition  of  Prof.  Pomeroy  is  suf- 
ficiently accurate,  that  where  the  facts  pleaded  show  one  pri- 
mary right  of  the  plaintiff,  and  a  wrong  done  by  the  defendant 
in  respect  of  such  right,  the  plaintiff  has  stated  but  a  single 
cause  of  action,  although  he  may  claim  and  pray*  for  many 
kinds  and  forms  of  relief.^ 

The  prayer  for  relief  forms  no  part  of  the  cause  of  action, 

and  whether  simple  or  complex  is  to  be  disregarded  in  deter- 
mining what  constitutes  the  cause  of  action.  Thus,  in  an  early 
case  in  New  York'  it  was  alleged  in  the  petition,  in  substance, 
that  the  plaintiff,  being  indebted  to  the  defendant  upon  several 
promissory  notes  held  by.it,  had  assigned  as  collateral  security 
for  the  debt  a  bond  and  mortgage,  and  that  the  defendant  had 
collected  the  amount  of  such  collateral,  which  was  more  than 
sufficient  to  pay  the  notes,  and  a  surplus  remained  in  the  hands 
of  the  defendant.  The  prayer  was  for  this  surplus,  and  a  sur- 
render and  cancellation  of  the  notes.  The  defendant  demurred 
on  the  ground  of  misjoinder.     The  court  held  there  was  but 

^  ii  452-462.  * Cahoon  v.  Bank,  7  N.  Y.  486. 

*  Rem.  Rights,  (  455. 
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one  cause  of  action.  It  is  said  (page  488):  "The  ground  on 
which  this  case  ought  to  be  put  is,  that  the  complaint  does  not 
contain  two  causes  of  action.  The  claim  is  single.  •  •  • 
It  is,  in  short,  a  complaint  by  a  debtor  to  have  his  obligation 
delivered  up  and  canceled,  and  an  account  of  the  securities 
pledged,  and  payment  of  the  surplus.  That  a  claim  so  simple 
in  its  character,  so  well  recognized,  and  even  familiar,  under 
the  old  chancery  practice,  should  be  seriously  regarded  as  two 
distinct  causes  of  action,  requiring  distinct  modes  of  trial,  and 
incapable  of  being  joined  in  a  single  suit,  is  quite  as  surprising 
as  the  doctrine  itself,  if  held  to  be  well  founded,  would  be 

inconvenient." 

But  a  single  cause  of  action,  although  various  relief 
sought.  Thus,  in  an  action  to  reform  an  instrument  and  for 
judgment  on  it,  as  reformed,  there  are  not  two  causes  of  action,^ 
Where  an  instrument,  by  mistake  of  the  parties  as  to  the 
legal  effect  of  the  terms  used,  fails  to  carry  out  their  intention, 
relief  may  be  afforded  in  equity, ^  and  a  contract  may  be 
reformed  and  final  judgment  thereon  may  be  rendered  in  the 
same  action.* 

examples  of  a  single  cause  of  action.  An  action  by  the 
administrator  and  heirs  of  a  deceased  ^^^/«/^«^/ra^/ against  the 
trustee  for  an  accounting,  a  transfer  of  personal  property  and 
conveyance  of  the  real  estate  held  in  trust*  An  action  by  a 
stockholder  in  a  bank  against  the  bank,  its  officers  and  an  as- 
signee to   set  the   assignment  aside,  remove  the  officers  for 


1  Cahoon  v.  Bank  of  Utica,  7  N.  Y. 
486;  Stewart  v.  Carter,  4  Neb.  564; 
Globe  Ins.  Co.  v.  Boyle,  21  O.  S.  119; 
Welles  V.  Yates,  44  N.  Y.  525. 

*  Evants  v.  Adm.,  etc.,  of  Strode,  11 
Ohio,  480. 

•  Globe  Ins.  Co.  v.  Boyle,  21  O.  S. 
120;  Guernsey  v.  Am.  Ins.  Co.,  17  Minn. 
104;  Rigsbee  v.  Trees,  21  Ind.  227;  Mc- 
Cown  V.  Sims,  69  N.  C.  159;  McClurg 
V.  Phillips,  49  Mo.  315;  Walkup  v; 
Zehring,  13  Iowa,  306.  The  contrary 
rule  was  held  in  Wisconsin  in  Harrison 
Y.  Bank,  17  Wis.  340,  under  a  misappre- 
hension, evidently.      While    under  the 


common  law  there  would  have  been  two 
causes  of  action  to  have  been  decided  by 
separate  tribunals,  yet  under  the  code 
the  plaintiff  sets  forth  the  facts  upK)n 
which  he  bases  his  claim  for  relief.  A 
portion  of  those  facts  relates  to  the  mis- 
take which  is  sought  to  be  corrected 
and  upon  the  instrument  as  corrected 
and  reformed  a  judgment  is  sought,  and 
obtained.  In  most  cases  the  right  to  a 
judgment  depends  upon  the  reformation, 
and  the  allegations  for  that  purpose  thus 
become  a  part  of  the  main  case. 

■*  Richtmeyer    v.    Richtmeyer,    50 
Barb.  55. 
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fraudulent  practices,  for  an  accounting  and  to  wind  up  the  affairs 
of  the  institution.'  An  action  to  redeem  where  it  was  alleged 
that  the  debtor  had  made  a  deed  to  A  in  trust  for  B,  a  creditor, 
and  that  the  two  had  fraudulently  sold  the  land  which  had  been 
purchased  by  B.  ^  An  action  by  the  vendor  of  land  to  recover 
the  amount  of  purchase  money  due  and  to  enforce  a  vendor's 
lien  therefor.^  An  action  against  a  fraudulent  grantor  and  his 
grantee  to  set  aside  conveyances  and  subject  the  property  to  the 
payment  of  the  plaintiff's  lien.* 

Single  cause  of  action  —  continued.  An  action  by  an 
equitable  owner  of  real  estate,  against  the  person  holding  the 
legal  title,  to  have  the  deed  set  aside  for  cause  and  to  confirm 
the  possession  and  quiet  the  title  of  the  plaintiff.^  An  action 
against  husband  and  wife  uppn  an  alleged  indebtedness  of  both 
and  an  agreement  of  the  wife  to  secure  the  indebtedness  upon 
her  land.®  An  action  by  cross-petition  making  C  a  defendant, 
alleging  that  he  was  the  real  party  in  interest;  that  S.  &  M. 
were  merely  his  agents;  that  certain  property  had  been  trans- 
ferred to  him  as  security;  that  he  had  realized  therefrom  more 
than  enough  to  pay  all  indebtedness,  and  praying  for  an  ac- 
counting and  judgment  for  the  surplus.^ 

A  petition  stating  that  the  defendant  sold  to  the  plaintiff 
a  specified  number  of  sheep,  representing  them  to  be  sound, 
when  they  were  not  sound,  but  all,  or  a  part  of  them,  were 
affected  with  hoof-rot,  and  that,  relying  on  defendant's  repre- 
sentation as  true,  the  plaintiff  turned  the  sheep  into  his  field 
with  his  other  sheep,  whereby  they  also  became  diseased  and 
the  pasture  injured,  does  not  state  several  causes  of  action,  but 
only  a  single  cause  of  action  with  circumstances  of  special 
damage.® 

Positive  allegations.  All  averments  should  be  direct 
and    positive.      The   plaintiff  should  not    allege,  that^  he    is 

^  Mitchell  V.  Bank  of  St.  Paul,  7  Van  Tillsborg,  21  Wis.  672;   Bassettv. 

Minn.  252.  Warner,  23  Id.  673. 

*  McGIothlin  v.  Hemery,  44  M0.350.  *  Lattin  v.  McCarty,  41  N.  Y.  107; 
'  Turner  v.    Pierce,  34  Wis.   658;  Phillips  v.  Gorham,  17  Id.  27c^  Lamb  v: 

Stephens  v.  Major,  25  Wis,  533;  Walker  Buckmeller,  Id.  620. 

V.  Ledjink,  8  Cal.  398.  ^  Marguat  v.  Marguat,  12  N;  Y.  336. 

*  Bowers  v.  Xeescher,  9  Iowa,  422;  '  Marriott  v.  Clise,  12  Colo.  561. 
Howse  V.  Moody,   14  Fla.  59;  Blake  v.                «  Wilcox  v.  McCoy,  21  O.  S.  655. 
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informed  and  believes  and,  therefore,  alleges  the  existence  of 
certain  facts,  but  should  state  directly  such  facts  material  in  his 
case,  as  he  believes  to  be  true.  The  facts  although  stated  in 
a  positive  form  are  not,  in  an  ordinary  action,  sworn  to  posi- 
tively, but  upon  the  mere  belief  of  the  affiant  that  they  are  true. 

It  is  unnecessary  ordinarily  to  negative  a  defense,^  but  as 
the  petition  must  show  a  subsisting  cause  of  action  against  the 
defendant,  if  the  defense  appear  from  the  facts  stated,  there 
should  be  a  negative  averment.  In  an  action  on  a  negotiable 
instrument  or  upon  a  contract  where  payments  have  been  made 
thereon,  they  should  be  stated.  Partial  payment,  while  in  on^ 
sense  a  matter  of  defense,  should  also  be  set  out  in  the  petition, 
where  the  cause  of  action  is  merely  to  recover  the  balance  due. 
Honesty  and  fair  dealing  require  that  the  plaintiff  shall  only  ask 
for  what  is  justly  due  him.  But  the  plaintiff  need  not  allege 
that  the  defendant  at  the  time  he  executed  the  contract  sued  on 
was  of  sound  mind,  or  of  age,  or  not  under  duress,  etc. ,  as  these 
facts,  showing  the  invalidity  of  the  transaction,  should  be  set  up 
as  a  defense. 

A  good  petition  must  contain  a  cause  of  action  in  favor  of 
the  plaintiff;  and  where  it  does  not  show  such  cause  of  action 
the  objection  is  not  waived  by  the  failure  of  the  defendant  to 
demur,  although  the  facts  stated  may  constitute  a  cause  of  ac- 
tion in  favor  of  a  person  not  a  party  to  the  suit. 

Waiving  tort.  In  many  cases  the  law  implies  a  promise 
to  pay  for  property  which  has  been  injured  or  destroyed  by  a 
defendant.  Thus,  suppose  a  minor  to  hire  a  span  of  horses 
and  a  carriage,  and  while  they  were  in  his  possession,  under 
such  contract,  he  should  injure  or  destroy  them.  In  such  case, 
if  an  actipn  was  brought  on  the  contract,  he  could  successfully 
plead  infancy,  and  thus  the  plaintiff  would  be  defeated.  If 
sued  for  the  tort,  however,  infancy  would  be  no  defense,  and 
the  plaintiff  could  recover.  So,  if  a  common  carrier  negli- 
gently loses  goods  intrusted  to  his  care,  the  owner  may  bring 
his  action  upon  the  contract — the  breach  of  an  implied  prom- 
ise, or  in  tort  for  the  breach  of  an  implied  duty. 

^  A  petition  ordinarily,  which,  after  fense,  violates  a  plain  rule  of  pleading, 
stating  sufficient  to  constitute  a  cause  but  is  not  therefore  subject  to  demurrer, 
of  action,  proceeds  to  anticipate  a  de-  Munson  v.  Bowen,  80  CaL  57. 
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Waiving  tort.  In  case  of  bailment  there  has  always  been 
at  common  law  a  choice  of  forms  of  action  between  case  and 
assumpsit.  Case  for  breach  of  duty  and  assumpsit  for  bVeach 
of  promise.  The  distinction  is  very  clearly  drawn  by  the 
Supreme  Court  of  Michigan  in  Farmer's  Nat'l.  Bank  v.  Fonda.  ^ 
These  rules  are  fundamental,  and  the  code,  while  it  has  simph*- 
fied  the  forms  of  procedure,  has  not  affected  the  remedy,  and 
the  plaintiff  in  all  such  cases  may  elect  to  bring  his  action  on 
contract  or  tort. 

Waiving  tort.  The  principle  upon  wliicli  the  implicatioifc 
is  based  is  that  from  the  failure  to  perform  certain  duties  under- 
taken by  the  defendant,  or  promises  made  by  him,  the  law 
imposes  upon  him  a  liability  to  make  compensation  for  his 
default,  and  the  plaintiff  may  waive  the  tortious  acts  and  bring 
his  action  upon  the  implied  contractor  duty.  This  right  exists 
where  there  has  been  a  wrongful  taking  of,  or  conversion  of 
personal  property.  Thus,  a  plaintiff  may  allege  in  his  petition 
the  facts  of  the  wrongful  conversion  of  his  property  (describ- 
ing it),  its  sale  by  the  defendant,  and  state  its  value.  Upon 
these  facts  the  law  imposes  on  the  defendant  the  legal  obliga- 
tion to  pay  the  value.  The  same  rule  prevails  if  property  has 
been  placed  in  the  defendant's  hands  to  be  taken  care  of  and 
returned  to  the  plaintiff  upon  request,  and  the  defendant,  with- 
out the  plaintiff's  consent,  appropriates  the  property  to  his 
own  use.  In  such  case  the  plaintiff  should  allege  the  delivery 
of  the  property  to  the  defendant,  his  undertaking  to  care  for 
it  and  redeliver  on  request,  and  his  appropriation  of  the  prop- 
erty to  his  own  use  and  refusal  to  redeliver  the  same,  with  a 
prayer  for  the  value  of  the  property.  So,  if  a  promissory  note 
or  other  obligation  has,  without  authority  of  the  plaintiff,  been 
collected,  and  the  money  appropriated  by  the  defendant,  the 
plaintiff  may  state  the  facts  and  recover  the  full  amount  of  the 
note  with  interest. 

Waiving  tort;  breach  of  implied  duty,  implied. promise. 

At  common  law,  if  the  action  was  brought  in  case,  the 
plaintiff  alleged  the  breach  of  an  implied  duty.  If  the  action 
was   in    assumpsit,    he    alleged   the   breach   of   the    implied 

1  32  N.  \V.  R.  665;  Hart  v.  Barnes, 
24  Neb.  782. 
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promise.  The  same  proof  would  sustain  ^  either  case.  Thus, 
when  a  person  undertakes  any  employment,  trust  or  duty,  he 
thereby,  in  contemplation  of  law,  impliedly  contracts  with 
those  who  employed  him  to  perform  that  which  he  has  under- 
taken with  integrity,  diligence  and  skill,  and  if  he  fails  to  do 
so  he  is  liable.  The  nice  distinctions  of  the  common  law  do 
not  prevail  under  the  code,  therefore,  neither  the  implied 
promise  nor  the  implied  duty  need  be  alleged.  All  that  is 
necessary  is  to  state  the  facts,  showing  a  liability  of  the 
defendant  to  the  plaintiff,  either  under  an  implied  duty  or 
promise,  and  the  pleading  will  be  sufficient.  ^ 

Waiving  tort  liability  implied— when.  Chief  Justice  Mel- 
len,  in  an  early  case,  says:  "  Where  one  (a  promise)  is  implied  it 
is  because  the  party  intended  it  should  be,  or  because  natural  just- 
ice requires  it,  in  consequence  of  some  benefit  received.  "^  This 
language  is  quoted  with  approval  by  Beardsley,  Ch.  J.,  in  Os- 
borne v.  Bell.*  An  eminent  English  judge  said  that  no  one 
*'  is  bound  to  sue  in  tort,  when  by  converting  the  action  into  an 
action  on  contract  he  does  not  prejudice  the  defendant,  and 
generally  speaking  it  is  more  favorable  to  the  defendant  that  he 
should  be  sued  in  contract."^ 

Waiver  not  restricted  to  cases  where  money  or  property 
has  been  received.  In  a  number  of  cases  it  has  been  sought 
to  restrict  the  right  to  waive  the  tort  to  cases  where  the  wrong- 
doer had  actually  received  money  or  property  of  the  plaintiff, 
and  thus  augmented  his  estate.  This  narrow  view  of  the  law 
is  not  in  consonance  with  justice,  and  the  right  no  doubt  exists, 
in  all  cases  of  the  wrongful  taking  or  conversion  of  property, 
and  in  many  cases  of  negligence,  trespass,  etc.^ 


^  Hart  V.  Barnes,  24  Neb.  782.  In 
this  case  the  defendant  had  received  from 
.  the  plaintiff  several  sums  of  money  to  be 
loaned  by  him  for  the  plaintiff.  This 
money  he  was  to  collect  and  return  to 
or  reloan  for  the  plaintiff.  It  being 
charged  that  the  defendant  had  failed  to 
perform  his  duty  —  in  fact  had  appro, 
priated  his  principal's  money — and  was 
about  to  convert  his  property  into  mftney 
for  the  purpose  of  placing  it  beyond  the 
reach  of  his  creditors,  an  attachment 
against  him  was  sustained 


«  Byxbie  v.  W'Mxi,  24  N.  Y.  607; 
Chambers  v.  Lewis,  2  Hilt.  591. 

'  Webster  v.  Drinkwater,  5  Green- 
leaf,  322. 

^  5  Denio,  37a 

«  Tindal,  J.,  in  Young  v.  Marshall, 
8  Bing.  43. 

«  Roth  v.  Pahner,  27  Barb.  652; 
Turnpike  Co.  v.  Smith,  12  Vt.  217;  Butts 
v.  Collins,  13  Wend.  139;  Young  v.  Mar- 
shall,  8  Bing.  43;  Cummings  v.  Vorce,  3 
Hill,  282.     The  majority  opinion  was  de- 
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Waiving:  tort,  principal  and  agent ;  set-off.  An  able  court 
has  held  that  where  an  agent  or  clerk  has  embezzled  his  em- 
ployer's goods,  the  employer  may  waive  the  tort  and  treat  the 
cause  of  action  as  arising  upon  an  implied  contract,  and  plead 
the  same  as  a  set-off  to  a  note  of  the  employer  in  the  hands  of 
such  clerk  or  agent.  ^ 

Co-tenant  may  waive  tort.  The  refusal  of  a  tenant  in 
common  of  crops  to  recognize  the  right  of  his  co-tenant  therein 
amounts  to  a  conversion,  and  the  co-tenant  may  waive  the 
tort  and  maintain  an  action  on  the  implied  promise.  ^ 

« 

Election  in  actions  upon  contract.  In  many  cases  a 
party  may  have  more  than  one  remedy  in  an  action  upon 
contract.  Thus,  if  a  contractor  is  prevented  from  performing 
his  contract  by  the  fault  of  the  defendant,  he  may  elect  to  sue 
for  ,the  value  of  the  work  already  performed,  or  for  damages 
for  breach  of  contract.^  So  an  employe,  wrongfully  dis- 
charged before  his  term  of  service  has  expired,  may  at  once 
bring  an  action  for  breach  of  contract,  or  he  may  wait  till  the 
expiration  of  the  time  he  was  to  render  service  and  bring  an 
action  for  his  wages.*  A  recovery  for  damages,  however, 
will  be  a  complete  bar  to  an  action  for  wages.* 

Where  a  single  transaction  may  constitute  different 
causes  of  action.  In  some  cases  the  facts,  if  all  stated,  may 
constitute  a  cause  of  action,  while  if  some  of  them  are  omitted, 
a  cause  of  action  will  still  be  stated.  Thus,  where  the  defend- 
ant was  the  owner  of  an  animal  which  was  vicious,  and  he 
knew  it.  This  animal  broke  into  the  plaintiff's  field,  and 
injured  his  cow.     The  plaintiff,  therefore,  could  have  alleged 


Iiv«red  by  Cowen,  J.,  who  reviewed  the 
cases.  He  says:  **  The  doctrine  concern- 
ing the  election  of  actions  has  in  the 
meantime  been  acquiring  greater  strength 
and  compass.  To  my  mind  it  abounds 
with  principles  and  analogies  which  ob- 
Tiously  warrant  the  election  of  replevin  in 
the  detinet,  though  there  has  been  a  tor- 
tious taking."  See,  also,  Lightly  v. 
Clouston,  1  Taunt.  113;  Hill  v.  Perrott, 

3  Id.  274. 

»  Challiss  V.  Wylie,  35  Kas.  506. 


*  Loomis  V.  0»Neal,  41  N.  W.  R. 
701;  Westcott  V.  Sharp,  50  N.   J.  L. 

392- 

*  Merrill  v.   I.    &  O.   R.   Co.,   16 

Wend.  585;  Fitzgerald  v.  Hay  ward,  50 
Mo.  516;  McCullough  V.  Baker,  47  Id. 
401;  Clark  v.  Mayor,  4  Comst.  338; 
Chamberlin  v.  Scott,  33  Vt.  80. 

*  Booge  V.  P.  Ry.  Co.,  33  Mo.  212; 
Rogers  v.  Parham,  8  Ga.  190;  Bliss 
Code  PI.,  J  17. 

»  Booge  V.  P.  Ry.  Co.,  33  Mo.  212. 
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a  trespass  of  the  animal  on  his  premises  and  the  injury,  or 
that  it  was  vicious,  and  the  defendant  knew  it,  and  kept  it 
negligently,  and  that  it  injured  his  cow.  The  plaintiff,  how- 
ever, merely  stated  in  his  petition  that  the  defendant's  animal 
injured  his  cow,  but  failed  to  allege  that  it  was  vicious,  and  the 
defendant  knew  it,  or  that  the  animal  was  trespassing.  The 
action  failed,  because  the  petition  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action ;  as  the  fact  alone  that  one 
animal  kills  another  does  not  show  a  liability.  ^  Under  the 
code  all  the  facts  relating  to  the  transaction  may  be  pleaded  in 
one  action.  Thus,  in  the  case  cited  it  might  have  been  alleged 
that  the  animal  was  vicious,  and  the  defendant  knew  it,  and 
that  it  broke  into  the  plaintiff's  field  and  injured  his  cow,  etc. 

Considerations  which  should  control  election  of  actions* 
Chittv  states  nine  points  for  the  consideration  of  the  plaintiff  in 
making  his  election.^  Many  of  these  relate  merely  to  the  form 
of  the  action,  and  hence  are  not  applicable  under  the  code. 
Judge  Bliss  has  stated  the  substance  of  Chitty's  analysis: 

First.  Where  the  defendant  is  an  infant  it  may  be  unsafe 
to  sue  upon  the  contract,  lest  he  plead  infancy  and  defeat  the 
action.  If  he  use  or  misuse  property  which  he  may  have  hired, 
or  otherwise  held,  as  bailee,  the  plaintiff  may  recover,  not- 
withstanding the  infancy.^ 

Second.  The  statute  of  limitations  may  bar  an  action  for 
the  tort,  but  not  on  the  contract. 

Third,  Where  the  plaintiff  desires  to  unite  two  causes  of 
action,  one  of  which  is  capable  of  being  presented  in  two  as- 
pects, a  joinder  may  be  made. 

Fourth.  Where  the  defendant  who  has  suffered  tortious 
injury  is  sued  upon  a  contract,  in  some  cases  he  may  waive  the 
tort  and  present  his  demand  as  a  set-off  or  counter-claim.* 

Fifth.  Where  the  defendant  has  wrongfully  sold  the 
property  for  more  than  it  was  worth,  the  owner  may  waive  the 

^  VanLeuvenv.  Lyke,  iComst.  515;  infant   tortiously  convert  the  money  of 

Swanks  PL  and  Pr.  58.  another  to  his  own  use,  or  tortiously  dis- 

*  Challis  V.  Wylie,    35    Kas.    506;  pose  of  the  property  of  another,  receiv- 

Elwell  V.  Martin,  32  Vt.   217.     Judge  ing   money  therefor,   the  tort  may  be 

Cooley,     in      his    valuable    work    on  waived  and  assumpsit  sustained." 
•*  Torts,"  cites  the  above  case  with  ap-  »  Norden  v.  Jones,    33  Wis.  600; 

proval.     He  says:    "  It  seems  that  if  an  Challis  v.  Wylie,  35  Kas.  506. 
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tort  and  sue  for  the  amount  received.  So,  if  the  property 
was  sold  for  less,  he  may,  nevertheless,  recover  the  full  value. 

Sixth,  At  common  law,  in  an  action  upon  contract,  it  is 
necessary  to.  join  every  surviving  obligor  or  promissor,  while 
in  actions  of  ^tort  the  parties  are  severally  liable.  In  waiving 
a  tort,  therefore,  delay  may  be  caused  by  defect  of  parties  de- 
fendant. Under  the  code,  however,  in  those  states  where  the 
action  may  proceed  against  the  parties  served,  this  considera- 
tion will  have  no  force. 

Seventh,  In  some  of  the  states  imprisonment  for  debt  is 
prohibited,  but  permitted  in  certain  actions  sounding  in  tort. 

Eighth,  In  cases  where  the  seller  may  seize  or  replevy 
goods  or  bring  an  action  to  recover  their  value,  his  election 
may  depend  on  the  probable  solvency  of  the  defendant. 

Ninth,  A  purchaser  may  desire  to  rescind  a  contract,  or 
enforce  specific" performance  or  an  action  for  damages  as  may 
best  seem  to  subserve  his  interest.  ^ 

The  code  a  fact  system.  The  code  system  is  essentially  a 
fact  system,  intended  to  require  the  parties  in  judicial  proceed- 
ings to  state  the  particulars  of  their  respective  claims,  and 
advise  the  opposite  party  of  the  true  nature  and  object  of  the 
suit.*  The  vice  of  the  old  system  was  its  general  averments, 
prolixity  and  general  issues,  andthe  delay  and  expense  insep- 
erable  from  it.  One  of  the  great  improvements  of  the  code 
consists  in  requiring  the  pleadings  to  contain  a  plain  and  con- 
cise statement  of  the  facts  constituting  the  cause  of  action  or 
matter  of  defense.  Facts  and  not  evidence  nor  conclusions  of 
law  must  be  pleaded,  but  every  fact  which  the  plaintiff  must 
prove  to  maintain  his  action  is  constitutive  in  the  sense  of  the 
code. ' 


'  Chit.  I*L  267;  Bliss  Code  PI,  J  19. 

•  Cole,  J.,  in  Pfiffher  v.  Krapfe],  28 
Iowa,  27-34. 

'Ewing,  J.,  in  Pierv.Heinrichoffen, 
52  Mo.  333.  In  this  case  the  action  was 
against  the  indorsers  on  a  promissory 
note,  it  being  alleged  in  the  petition  that 
pajrment  had  been  demanded  at  maturity, 
and  refused,  and  notice  thereof  given  to 


the  defendants.  On  the  trial  the  plaint- 
iffs offered  to  prove  facts  excusing  de- 
mand and  notice,  to  which  objection  was 
made,  and  the  objection  sustained.  This 
decision  is  clearly  right.  The  facts  ex- 
cusing demand  and  notice  should  have 
been  pleaded  so  that  the  adverse  party 
would  be  prepared  to  disprove  the  charge 
if  untrue. 
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How  the  statement  is  to  be  made  and  construed.     The 

facts  constituting  the  cause  of  action  are  to  be  stated  in  ordi- 
nary and  concise  language,  and  without  repetition.  This 
provision  does  not  relate  solely  to  the  words  employed  in  the 
pleading,  but  includes  also  the  interpretation  to  be  given  to 
them.  In  other  words,  the  facts  are  to  be  stated  in  a  petition 
in  ordinary  language,  and  the  words  employed  are  to  be  con- 
strued in  the  same  manner  as  when  used  in  ordinary  transac- 
tions by  intelligent  persons. 

The  design  of  the  framers  of  the  code  was  to  abolish  not 
only  the  common  law  rules  of  pleading,  but  the  rules  of  con- 
struction adopted  by  the  common  law  courts.  Therefore, 
they,  in  effect,  prohibit  the  courts  from  dictating  the  form  of 
the  statement  of  facts  or  language  to  be  employed  by  the 
pleader.  The  same  words  are  to  be  used  in  a  pleading  as  in  a 
contract  or  other  writing,  and  they  are  to  be  construed  in  the 
same  manner,  by  giving  the  words  their  ordinary  meaning, 
and  to  sustain  the  pleading,  if  possible.  Technical  words 
peculiar  to  a  profession,  trade,  business,  science  or  art,  may 
be  used  in  the  same  sense  as  they  are  generally  understood. 
If  technical  words  of  a  profession,  trade  or  business  are  used 
in  a  sense  different  from  the  ordinary  acceptation  thereof,  such 
meaning  should  be  pleaded,  otherwise  such  words  will  be 
given  their  ordinary  meaning.^ 

Matter  of  law  is  not  to  be  allesred  in  pleading.  No  issue 
can  be  framed  upon  an  allegation  as  to  the  law.  Facts  only 
are  pleadable,  and  upon  them,  without  allegation,  the  courts 
pronounce  and  apply  the  law.  This  is  true  alike  in  respect  to 
statutes  and  the  common  law.^ 


'  Swan's  PI.  and  Pr.  135-137I 
•  People  V.  Corns.,  etc,  54  N.  Y. 
276-9.  In  Green  v.  Palmer,  15  Cal. 
414,  Ch.  J.  Field  in  clear  language  lays 
down  certain  rules  in  regard  to  what 
shall  be  pleaded,  as  follows:  *'  Facts 
only  must  be  stated.  This  means  the 
facts  as  contradistinguished  from  the 
law,  from  argument,  from  h]rpothesis, 
and  from  evidence  of  the  facts.  *  * 
Those  facts,  and  those  alone,  must  be 
stated  which   constitute    the   cause  of 


'  action,  the  defense  a  reply.  Therefore, 
each  party  must  allege  every  fact  which 
he  is  required  to  prove,  and  will  be 
precluded  from  proving  any  £eu:t  not 
alleged.  The  plaintiff,  on  his  part,  must 
allege  all  that  he  will  have  to  prove  to 
maintain  his  action;  the  defendant,  on 
his  part,  all  that  he  must  prove  to 
defeat  the  plaintiff's  title  after  the  com- 
plaint is  admitted  or  proved.  He  most 
allege  nothing  affirmatively  which  he 
is    not    required    to    prove.     This    xs 
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Imperfect  and  informal  allegrations.  A  broad  distinction 
is  made  by  the  code  between  an  entire  failure  to  state  a  cause 
of  action  or  defense  and  a  statement  which,  though  informal  and 
imperfect,  is,  nevertheless,  sufficient  unless  objected  to  because 
it  is  vague  and  indefinite.  If,  therefore,  the  words  used  in  a 
pleading,  when  understood  in  the  ordinary  sense,  show  a  lia- 
bility of  the  defendant  to  the  plaintiflf,  objection  to  the  pleading 
must  be  made  by  motion  and  not  demurrer.  ^ 

I>efects  cured  by  >nswer.  Where  objection  to  a  peti- 
tion is  made  for  the  first  time  on  the  trial  of  the  case  the 
court  will  construe  its  provisions  very  liberally,  to  sustain  it  if 
possible,  because  the  defendant  should  have  raised  the  ques- 
tion by  demurrer  and  thus  settled  the  law  of  the  case  before 
incurring  the  expense  incident  to  the  trial  of  issues  of  fact. 
And  if  the  answer  by  its  averments  supplies  a  defect  in  the 
petition,  so  that,  construing  the  petition  arid  answer  together,  a 
cause   of  action  is  stated,  the  objections  will  be  overruled.^ 


sometimes  put  in  the  following  form, 
viz.:  that  those  facts,  and  those  only, 
should  be  stated  which  the  party  would 
be  required  to  prove.  But  this  is  in- 
accurate, since  negative  allegations  are 
frequently  necessary,  and  they  are  not 
to  be  proved.  The  rule  applies,  how- 
ever, to  all  affirmative  allegations,  and 
thus  applied  is  universal.  Every  fact 
essential  to  the  claim  or  defense  should 
be  stated.  If  this  part  of  the  rule  is 
violated  the  adverse  party  may  demur. 
In  the  second  place,  nothing  should  be 
stated  which  is  not  essential  to  the 
claim  or  defense.  *  "*  If  this  part  of 
the  rule  be  violated  the  adverse  party 
may  move  to  strike  out  the  unessential 
parts,"  etc. 

^  Clay  V.  Edgerton,  19  O.  S.  549. 
The  liability  of  the  plaintiff  in  error  is 
set  forth  in  the  petition  as  follows :  "  I 
guarantee  the  payment  of  the  within 
note  to  C.  Edgerton  or  order.  Isaac 
Clay,  March  26th.  1863.  The  defend- 
ant, John  Hoot,  is  liable  on  said  note  as 
maker,  and  the  defendant,  Isaac  Clay, 
as  indorser  and  guarantor.**  It  was 
held  that  the  allegation  of  indorsement 


implies  a  consideration,  and,  if  a  more 
definite  statement  was  desired,  a  motion 
to  that  effect  should  have  been  filed. 
To  the  same  effect  People  v.  Ryder,  12 
N.  Y.  433;  Prindlev.  Carruthers,  15  Id. 
425;  Hale  V.  Omaha  Natl.  Bank,  49  Id. 
626;  Barthol  v.  Blakin,  34  Iowa,  452; 
Russell  V.  Mixer,  42  Cal.  475;  Slattery 
V.  Hall,  43  Id.  191;  Pomeroy  v.  Ben- 
ton, 57  Mo.  531-550;  Corpenny  v.  Se- 
dalia,  Id.  88;  Saulsbury  v.  Alexander, 
50  Id.  142;  Hazelton  v.  Union  Bank, 
32  Wis.  34;  Reeve  v.  Fraker,  Id.  243; 
Kimball  v.  Darling,  Id.  675.  But  a  pe- 
tition which  merely  states  a  promise 
without  alleging  a  breach  thereof,  or 
which  alleges  a  breach  without  alleging 
the  promise  said  to  have  been  broken,  fails 
to  state  a  cause  of  action.  Du  Brutz  v. 
Jessup,  70  Cal.  75.  An  allegation  that 
due  proceedings  had  been  taken,  by 
which  mechanics'  liens  were  filed,  is  not 
demurrable  as  stating  a  conclusion  of 
law.  McCorkle  v.  Herrmann,  5  N.  Y, 
S.  881. 

*  Haggard  v.  Wallen,  6  Neb.  271; 
Ins.  Co.  V.  Kelly,  24  O.  S.  365;  Erwinv. 
Shafer,  9  Id.  43. 


^ 
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But  where  the  allegations  of  the  petition  are  so  defective  that 
there  is  a  failure  to  show  a  liability  of  the  defendant  to  the 
plaintiff,  then  the  objection  should  be  sustained.  Such  a  peti- 
tion is  not  merely  defective  in  its  statements,  but  there  is  an 
entire  failure,  and,  unless  an  amendment  can  be  made,  the  action 
should  be  dismissed. 

Without  unnecessary  repetition.  The  purpose  of  the  code 
is  to  require  pleadings  to  be  simple  and  concise;  therefore  it 
condemns  irrelevancy,  redundancy  and  repetition.  The  pleader 
is  to  state  his  grievance  as  it  actually  exists.  Having  done  this, 
the  court  will  apply  the  law  to  the  cause  of  action  as  set  forth. 
As  Judge  Bliss  well  says:  "  The  plaintiff  is  to  set  forth  the 
cause  of  action,  not  a  cause  of  action  differing  from  the  one 
which  the  proof  will  be  offered  to  sustain.  Thus,  if  the  action 
is  against  the  indorser  of  a  negotiable  instrument,  and  it  is 
intended  to  prove  that  he  waived  demand  and  notice,  these 
facts  must  be  pleaded,  and  they  cannot  be  proVed  under  an 
allegation  of  demand  and  notice  of  protest.  ^ 

Two  or  more  counts  for  the  same  cause  forbidden.  At 
common  law,  in  certain  actions,  it  was  permissible  to  insert 
two  or  more  counts  in  a  declaration  when  there  was,  in  fact, 
but  one  cause  of  action,  as  an  action  upon  a  promissory  note 
and  for  money  had  and  received,  one  object  being  to  guard 
against  an  insufficient  statement  in  one  of  the  counts,  and  the 
second,  and  more  important,  to  adapt  the  pleading  to  any  pos- 
sible state  of  the  proofs  This  mode  of  pleading  is  prohibited 
by  the  code  as  prolix  and  uncertain. 

An  exception  to  the  rule  no  doubt  exists  where  the  plaint- 
iff doubts  his  title  to  the  relief  he  desires.  In  such  case  the  pe- 
tition may  be  framed  with  a  double  aspect  —  so  that  if  the 
court  should  decide  against  him  in  one  view  of  the  case  it  may 
afford  him  relief  in  another.  Wh6re  the  statements  differ  ma- 
terially, and  in  substance  are  not  necessarily  inserted  and  cannot 
mislead  the  defendant  or  embarrass  the  defense,  but  are  only 

»  Pier  V.  Heinrichoffen,  52  Mo.  333;  «  i  Bouv.  Law  Diet.  (14  Ed.)  271; 

Lumbert  v.  Palmer,  29  Iowa,  104;  Gar-  Gould  PI.  c  4,  %%  2-4;  Stq)h.  PL  279 

vey  V.  Fowler,  4  Sandf.  665;  Shultz  v.  3  Comyns*  Dig.  291. 
Depuy,  3  Abb.  Pr..252;  Bliss  Code  PL, 

*  151- 
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inserted  from  the  caution  which  every  practitioner  finds  neces- 
sary, to  guard  against  the  infirmities  of  human  memory  and  the 
defects  of  human  testimony,  they  may  be  sustained.  Two  dis- 
tinct and  different  counts  are  not  permitted  to  meet  a  possible 
variance  in  the  statement  of  a  single  cause  of  action,  but  to 
sustain  two  distinct  and  different  claims.  The  fact  that  they 
are  based  on  the  same  interest  does  not  affect  the  question;' 

^Exception  to  the  rule  continued.  Cases  occasionally  arise 
where  a  plaintiff  has  demands  of  a  different  nature  against  a 
defendant,  arising  out  of  the  same  contract  or  transaction. 
Thus,  where  a  party  knowingly  makes  false  representations  as 
to  certain  property  he  is  about  to  sell,  and  warrants  the  same, 
and  the  purchaser  relies  upon  both  the  representations  and  the 
warranty,  there  is  no  doubt  that  in  such  a  qase  the  plaintiff 
may  state  all  the  facts  and  prove  both  a  warranty  and  fraud.  ^ 
So,  where  the  cause  of  action  consists  of  the  fraud  of  the 
defendant  in  falsely  representing  the  defendant  to  be  solvent, 
whereby  the  plaintiff  was  induced  to  sell  him  goods,  and  seek- 
ing to  recover  from  the  defendant  the  value  of  such  goods.  ^ 

Remedy  where  one  cause  of  action  is  set  forth  in  two  or 
mure  counts.  When  a  petition  contains  two  different  state- 
ments of  the  same  cause  of  action,  the  court  on  motion  will 
either  require  the  plaintiff  to  elect  upon  which  count  he  will 
rely  and  strike  out  the  others,  or  in  case  of  no  election  the  second 
and   succeeding  counts  may  be  stricken  out  or  regarded  as 


}  Allen,  J.,  in  Bird^ye  v.  Smith,  32 
Barb.  217;  Story's  Eq.  PI.  §  42;  Coop- 
er's Eq.  Pi.  I4;  Cadwallader  v.  G.  S.  So- 
ciety, II  O.  298;  Rawlings  v. Lambert, 
I  Johns.  &  H.  458;  Williams  v.  Lowe, 
4  Neb.  382.  In  the  case  last  cited  the 
petition  contained  two  counts,  one  alleg- 
ing that  certain  shares  of  stock  owned  by 
the  plaintiff  were  purchased  at  judicial 
sale  by  the  defendant  under  a  pa- 
rol agreement  that  defendant  should 
hold  the  shares  in  trust  and  re- 
convey  the  same  upon  payment  of  a 
debt  due  him  from  the  plaintiff;  and  the 
other  alleged  want  of  jurisdiction  in  the 
court  making  the  sale,  but  that  the  de- 


fendant under  color  thereof  obtained  the 
shares  and  dividends  thereon  and  prayed 
for  relief  in  the  alternative  —  that  the  de- 
fendant either  convey  the  shares  and 
for  an  accounting,  or  that  the  sale  be 
declared  void  and  the  defendant  be  re- 
quired to  account  for  the  moneys  received. 
Held  pro|^rly  joined.  See,  also,  Schuy- 
ler V.  Peck,  8  N.  Y.  S.  849. 

*  Harris  v.  Avery,  5  Kas.  146.  In 
Sweet  V.  IngersoU,  12  How.  Pr.  331;  it 
was  held  that  two  causes  of  action  like 
these  described  in  the  petition  could  not 
be  joined,  but  the  decision  evidently  is 
wrong. 

»  Waller  V.  Raskan,  12  How.  Pr.  28. 


no 
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merely  surplusage.^     This  rule,  however,  does  not  prevail  to 
the  full  extent  in  all  the  code  states.* 

Copies  of  written  iustruinents  attached  to  and  filed  with 
the  petition  form  no  part  of  the  pleadingr*^  At  common  law 
in  an  action  founded  upon  a  written  instrument,  the  defendant 
was  entitled  to  an  inspection  of  the  document  in  case  he  asked 
for  an  order  to  that  effect.  The  code  makes  it  obligatory  on 
the  party  claiming  under  the  instrument  to  file  a  copy  with 
his  pleading,  and  he  may  be  compelled  to  file  the  same.*  In 
bringing  an  action  upon  a  deed  or  other  instrument  consisting 
of  several  distinct  parts  the  party  is  required  to  set  out  only 
so  much  of  the  instrument  as  is  necessary  to  show  his  right  of 
action.  ^  If  a  copy  is  not  filed  with  the  pleading,  the  reason 
for  the  omission  should  be  stated  in  the  pleading.^  The  suf- 
ficiency of  the  reason  given  for  omitting  to  file  a  copy  of  the 
instrument  is  to  be  determined  by  the  court,  and- does  not 
affect  the  merits  of  the  action. '' 

Bxcuse  for  not  filing.  In  Larimore  v.  Wells  ^  it  was  al- 
leged in  the  petition  that  the  notes  sued  on  "  were  in  wrongful 
possession  of  the  defendant,"  as  an  excuse  for  a  failure  to  file 
copies  thereof.     The  court  say  (p.    i6):  "The  fact  that  the 


*  Ferguson  v.  Gilbert  |6  O.  S. 
88-91;  Fox V.  Penn.  Ry.  Co.,  2  Handy, 
167;  Sturges  V.  Barton,  8  O.  S.,  215; 
Murphy  v.  Estes,  6  Bush.  532;  Fern.  v. 
Vanderbilt,  13  Abb.  Pr.  72;  Nash  v. 
McCauley,  9  Id.  159. 

2  In  Snyder  v.  Snyder,  25  Ind.  399, 
and  Stearns  v.  Dubois,  55  Id.  257,  a 
second  statement  of  the  same  cause  of 
action  was  permitted.  In  Pearson  v.  M.  & 
St.  P.  R.  R.  Co., 45  Iowa, 497,  a  second 
statement  was  sustained,  and  the  same 
practice  has  been  permitted  in  Missouri. 
Brinkman  v.  Hunter,  73  Mo.  172;  New 
York,  Jones  v.  Palmer,  i  Abb.  Pr.  442, 
and  in  Wisconsin,  Whitney  v.  C.  &  N. 
W.  R.  Co.,  27  .Wis.  327.  Most  of  these 
cases  come  within  the  exception  to  the 
general  rule. 

'  Memphis  Med.  College  v.  New- 
ton, 2  Handy,  163;  Egan  v.  Tewksbury, 
32  Ark.  43. 


*  Dorrington  v.  Meyer,  8  Neb.  21 1; 
Egan  V.  Tewksbury,  32  Ark.  43;  An- 
drews V.  Alcorn,  13  Kas.  351;  Calvin 
V.  State,  12  O.  S.  60;  McC.  H.  M,  Co. 
V.  Glidden,  94  Ind.  447;  Ashley  v.  Fore- 
man, 85  Id.  55 ;  Brown  v.  State,  44  Id. 
222 ;  Crawford  v.  Satterfield,  27  O.  S. 
421. 

*  Dorrington  v.  Meyer,  8  Neb.  211. 
6  Larimore  vs.  Wells,  29  O.  S.  13. 
T  Id. 

*  29  O.  S.  13.  In  Kingsbury  v. 
Buchanan,  1 1  Iowa,  387,  and  Nosier  v. 
Hunt,  18  Id.  212,  it  was  held  that  ob- 
jections to  the  failure  to  file  copies  must 
be  made  before  the  trial.  This  seems  to 
be  a  reasonable  rule,  although  the  court, 
no  doubt,  at  any  stage  of  the  case,  in 
furtherance  of  justice,  may  order  the  fil- 
ing of  such  copies. 
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notes  were  in  the  possession  of  the  defendant,  and  that  he  re- 
fused to  surrender  them,  was  a  sufficient  excuse  for  the  plaint- 
iff not  furnishing  copies,"  although  it  was  held  that  an  issue 
upon  that  point  was  immaterial. 

A  petition  based  upon  a  written  instrument,  which  al- 
leges the  execution  of  the  instrument,  and  that  a.  copy  thereof 
is  filed  as  an  exhibit  is  sufficient,  and  it  is  not  necessary  to  set 
out  the  instrument  in  full  in  the  petition. ^  Where  a  written 
instrument  is  filed  as  an  exhibit  to  one  paragraph  of  a  petition, 
and  is  appropriately  designated,  it  need  not  be  set  out  with 
each  paragr^h,  as  one  exhibit  is  sufficient  for  all  the  para- 
graphs of  a  pleading.  ^ 

Effect  of  failure  to  file.     The    provision    seems    to    be 

common  to  all  the  codes  that  a  party  who  brings  an  action 
upon  an  instrument  in  writing  must  file  a  copy  thereof  with  his 
pleading.  There  is  a  want  of  uniformity  in  the  decisions, 
however,  as  to  the  effect  of  failing  to  file  copies.  The  pleader 
must  consult  the  decisions  of  his  own  state  as  to  the  proper 

practice.* 

Contracts^  and  a  breach  thereof.  A  party  who  pleads  a 
contract  must  set  it  out  if  he  be  a  party  to  it.*  This  was  the 
rule  at  common  law,  and  it  is  equally  so  under  the  code.  If 
the  conditions  have  been  changed  by  consent  of  the  parties, 
the  contract,  as  modified,  must  be  pleaded,  and  then  an  allega- 
tion of  performance  may  be  made.^     Where  the  contract  con- 


J  LedbeUer  v.  Davis,  22  N.  E.  R. 
744;  Straughanv.  Fairchild,  80  Ind  598; 
Whitworth  V.  Malcomb,  82  Id.  454;  Ins. 
Co.  T.  Hazelett,  105  Id.  212. 

•  Ledbetter  v.  Davis,  22  N.  E.  R. 
744;  State  V.  Brown,  80  Ind.  425;  Scot- 
ten  V.  Randolph,  96  Id.  581;  Hocksted- 
ler  V.  Hochstedler,  108  Id.  506. 

'In  some  states  the  failure  to  Hie  is 
groand  of  demurrer.  Brown  v.  State, 
44  Ind.  222;  Dyer  v.  Murdock,  38  Mo. 
224;  Smith  V.  McLean,  24  Iowa,  322. 
In  Minnesota  the  failure  to  file  a  copy 
of  an  account  can  only  be  taken  advan- 
tage of  by  objection  to  proof  of  the  ac- 
count at  the  trial.  Henry  v.  Bruns,  43 
Minn.  295;  Butts  v.  Morehead,  etc. ,  Co. 
Id.  296.     In  Missouri  it  was  held  by  an 


appellate  court  that  in  an  action  on  a 
policy  of  insurance  the  failure  to  file  a 
copy  thereof  would  justify  a  dismissal. 
McHoney  v.  Ger.  Ins.  Co.  37  Mo.  App. 
218.  It  was  also  held  that  where  an 
order  for  goods  was  partly  verbal  and 
partly  in  writing  that  the  written  orders 
need  not  be  filed.  Kingsland,  etc.,  Co. 
V.  St.  Louis,  etc.,  Co.,  29  Mo.  App.  526. 
The  action  in  the  case  last  cited  was  on 
the  account,  and  the  form  of  the  orders 
where  the  goods  were  accepted  would 
not  seem  to  be  material. 

*  I  Steph.  PI.  339. 

*  Evarts  v.  Smuckcr,  19  Neb.  41  ; 
Durbin  v.  Fisk,  16  O.  S.  534 ;  Smith  v. 
Brown,  17  Barb.  431  ;  Hosley  v.  Black, 
28  N.  Y.  438  ;  Swans  PI.  and  Free.  2d8. 
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tains  several  distinct  agreements,  as  where  a  debt  is  payable 
by  installments,  or  several  subscribers  to  an  enterprise  or  pub- 
lic improvement,  it  is  only  necessary  to  plead  so  much  of  the 
contract,  and  the  breach  thereof,  as  will  show  a  liability  of  the 
defendant  to  the  plaintiff.  ^ 

How  pleaded.  In  Williams  v.  Healey^  it  is  said  *'  A  party 
declaring  on  an  agreement  need  only  state  so  much  of  it  as 
constitutes  the  engagement,  the  breach  of  which  is  relied  on. 
If,  however,  the  defendant's  covenants  are  qualified  or  the 
plaintiff's  covenants  are  endangered  by  a  further  provision,  it 
must  be  stated.  "^ 

An  oral  modification  of  a  written  contract  may  be 
pleaded.  ^  Where  an  action  is  brought  on  a  written  contract, 
evidence  is  not  admissible  to  prove  that  the  contract  was  after- 
ward modified,  and  that  the  plaintiff  performed  the  modified  con- 
tract.    The  modification  must  be  pleaded.* 

Defects  must  be  specified*  Where  an  action  is  brought 
to  recover  for  alleged  defects  in  workmanship — as  in  the  con- 
struction of  a  building,  the  plaintiff  must  state  in  his  petition 
the  defects  complained  V)f.  ^ 

Work  to  be  performed  to  the  satisfaction  of  the  architect. 
Where  a  building  contract  provides  that  the  work  shall  be  done 
under  the  direction  and  supervision  of  an  architect,  "  to  be  testi- 
fied by  a  certificate  under  his  hand,"  such  architect  is  thereby 


^  Dorrington  v.  Meyer,  8  Neb.  2H; 
Crawford  v.  Satterfield,  27  O.  S.  421. 
In  the  case  last  cited  the  contract  was 
signed  by  a  number  of  persons,  who  each 
agreed  with  the  owner  of  a  saw-mill  to 
furnish  a  certain  number  of  logs  in  con- 
sideration of  the  erection  of  the  mill.  The 
performance  of  the  plaintiff  and  breach 
of  contract  are  alleged  as  follows  :  The 
said  plaintiffs  say  that  they  did  duly  per- 
form all  and  singular  the  conditions  afore- 
said on  their  part  to  be  performed,  but 
that  said  defendant,  not  regarding  his 
promise,  did  not  aYid  would  not  furnish 
five  hundred  saw  logs  or  any  other  num- 
ber, so  as  aforesaid  agreed  to  be  furnished 
in  said  contract,  whereby  said  plaintiffs 


are  damaged  in  the  sum  of  $3,000.  The 
petition  was  held  to  be  sufficient.  In  a 
case  of  this  kind,  the  entire  obligation 
must  be  set  out,  although  the  liability  of 
the  defendants  is  severaL 

*  3  Denio,  368-9. 

3  Henry  V.  Cleland,  14 Johns.  (N.Y.) 
400;  I  Chit.  PI.  302;  Sandford  V.  Halsey, 
2  Denio,  253;  Clarke  v.  Gray,  6  East. 

564. 

*  White  V.  Soto,  82  Cal.  654;  Turn- 
bridge  v.  Read,  3  N.  Y.,  J  908;  Estes  v. 
Farnham,  11  Minn.  434;  O'Connor  v. 
Dingley,  26  C&l.  11. 

*  Tumbridge  v.  Read,  3  N.  Y.  S. 
908;  Boettler  v.  Tendick,  73  Tex.  488; 
Darrah  v.  Gow,  43  N.  W.  R.  651. 
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constituted  the  sole  arbiter  between  the  parties,  and  in  the 
absence  of  fraud  or  collusion  they  are  bound  by  his  certificate.  ^ 
In  such  case  it  is  necessary  to  aver  that  the  work  was  com- 
pleted to  the  satisfaction  of  the  architect,^  or  a  satisfactory 
reason  given  for  the  failure  to  procure  such  certificate. 

In  the  absence  of  stipulations  to  the  contrary,  a  contractor 
who  has  substantially  complied  with  the  terms  of  his  contract  in 
an  honest  endeavor  to  fulfill  the  terms  thereof,  may  recover, 
although  there  are  certain  unimportant  defects  for  which  the 
owner  can  be  compensated  in  money.  ^ 

I>amaeres— how  pleaded.  The  plaintiff  cannot  recover 
greater  damages  than  he  has  laid  in  the  conclusion  of  his  decla- 
ration.^ This  rule  of  the  common  law  continues  under  the 
code.  Damages  which  naturally  and  necessarily  result  from 
the  wrong  complained  of  may  be  described  generally  —  that 
is,  the  plaintiff  may  allege  a  gross  sum  as  damages  arising  from 
the  injury.  5 

Special  damages  which  are  the  natural  but  not  the  neces- 
sary result  of  the  injury  must  be  specially  pleaded.  In  other 
words,  where  the  damages  actually  sustained  do  not  necessa- 
rily arise  from  the  act  complained  of,  and  consequently  are  not 
implied  by  law,  in  order  to  prevent  surprise  to  the  defendant, 
the  plaintiff  must  allege  in  his  petition  the  particular  damage 
which  he  has  sustained,  or  he  will  not  be  permitted  to  give 
evidence  of  it  on  the  trial.  This  is  the  rule,  as  stated  by 
Chitty,  and  is  strictly  adhered  to  under  the  code.® 

Damage  from  loss  of  business,  etc*  In  an  action  to  re- 
cover for  obstructing  a  public  way,  and  the  consequent  diminu- 


*  Mercer  v.  Harris,  4  Neb.  73; 
School  District  v.  Randall,  5  Id.  408. 

^  Butler  V.  Tucker,  24  Wend.  447. 

■  Woodward  v.  Fuller,  80  N.  Y. 
312;  Nolan  V.  Whitney,  88  Id  648; 
note  Boone's  Forms,  p.  87. 

*  Stephen  PI.  428 ;  Curtiss  v.  Law- 
rence,  17  Johns,  rii.  Under  the  code, 
where  no  answer  has  been  filed,  the  fail- 
ure to  state  in  the  petition  the  amount 
of  damages  claimed,  and  pray  for  the 
same,  is  fatal  to  a  recoviery.  Pitts,,  etc, 
Ca  V.  Greenwood,  39  Cal.  71 ;  Andrev^s 

8 


V.  Monilaws,  8  Hun,  65 ;  Simonson  v. 
Blake,  12  Abb.  Pr.  331.  The  averment 
of  his  demand  is  as  essential  as  proof  of 
it.  Enoch  v.  Mining,  etc.,  Co.,  23  W. 
Va.,  314 ;  Attrill  v.  Patterson,  58  Md. 
227. 

*  Louisville,  etc.,  R.  Co.  v.  Smith, 
58  Ind.  575;  Harrington  v.  St.  Paul, 
etc.,  R.  Co.,  17  Minn.  215;  Eten  v. 
Luyster,  5  Jones  &  S.  486 ;  Argotsinger 
V.  Vines,  82  N.  Y.  308. 

^  Squier  v.  Gould,  14  Wend.  159; 
Chitty's  PL  385. 
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tion  in  rental  value  of  the  premises,  there  can  be  no  recovery 
for  loss  of  rent  unless  it  is  specially  pleaded.^  So  where  it  is 
claimed  that  there  is  a  loss  of  profits  to  the  plaintiff's  mill  by 
the  erection  of  a  dam  by  the  defendants,  ^  and  where  it  is  sought 
to  recover  for  loss  of  business,  or  other  injury,  etc.,  such  losses 
must  be  specially  alleged.  ^  Where  special  damages  are  sought 
to  be  recovered  fof  time  lost  and  expense  incurred  the  amount 
of  the  expense  and  time  lost  must  be  set  forth.  *  So,  where  the 
action  is  for  personal  injuries,  and  no  special  damages  are 
averred,  the  plaintiff  can  only  recover  lor  the  injury.  ^ 

Where  the   nature  of  the    injuries   is  alleg^ecL       In   an 

action  for  personal  injuries,  where  the  nature  of  the  injuries 
received  and  their  permanent  character  are  alleged,  proof  of 
the  inability  of  the  plaintiff  to  attend  to  business  necessarily 
resulting  from  the  injury  may  be  given  in  evidence  without 
being  specially  pleaded.*  So,  where  it  is  alleged  that  the  in- 
juries rendered  the  plaintiff  "  incapable  of  labor,"  proof  of 
the  plaintiff's  customary  wages  may  be  received.  ^ 

An  allegation  that  plaintiff  became  sick,  sore  and  lame, 
and  so  continued  for  a  long  time,  whereby  plaintiff  suffered 
great  pain  and  was  prevented  from  performing  his  lawful 
business,  is  sufficient  to  sustain  a  verdict  for  loss  of  time.® 

Loss  of  protits  the  result  of  work  done  at  the  contract 
price,  caused  by  the  wrongful  act  of  the  defendant,  need  not 
be  specially  pleaded.® 

The  sreneral  role  is  that  where  special  damages  are  claimed » 
the  facts  showing  such  special  damages  must  be  pleaded  in 

1  Adams  v.  Barry,  lo  Gray,  361;  ,          »  South  C,  etc.,  R.  Co.  v.  Ware,  84 

Stevenson  v.  Smith,  28  Cal.  102;  Potter  Ky.  267;  Houston,  etc., Co.  v.  Kennedv, 

V.  Froment,  47  Id.  165;  Spencer  v.  St.  76  Tex.  233. 

Paul,  etc.,  R.  Co.,  21  Minn.  364.  «  Tread  well  v.  Whittier,  80  CaL  574. 

*  Plimpton  V.  Gardiner,  64  Me.  360;  '  Popp.  v.  N.  Y.,  etc,  R.  Co.,  7 
Parker  v.  Lowell,  1 1  Gray,  353.  N.  Y.  S.  249. 

3  Wampach  v.  St.  Paul,  etc.,  R.  Co.,  «  Meier  v.  Shrunk,  44  N.  W.  R.  209. 

21  Minn.  364;  5  Am.  &  Eng.  Ency.  of  *  Ennis  v.  Buckeye^  etc,  Co.,  44 

Law,  5 1 ,  and  cases  cited.  Minn.  105. 

*  Jesse  V.  Shuck,  12  S.  W.  R.  304. 
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order  that  che  defendant  may  be  enabled  to  meet  the  charge  if 
it  is  false.  * 

Amendment  after  verdict.  The  court,  after  a  verdict  has 
been  received,  will  not  permit  a  petition  to  be  amended  so  as 
to  increase  the  sum  claimed.  ^ 

Action  on  instrument  for  the  unconditional  payment  of 
money  only.  In  a  number  of  the  code  states  there  is  a  pro- 
vision that  in  an  action,  counter- claim  or  set-off,  founded  upon 
an  account,  promissory  note,  bill  of  exchange  or  other 
instrument  in  writing  for  the  unconditional  payment  of  money 
only,  it  shall  be  sufficient  for  a  party  to  give  a  copy  of  the 
account  or  instrument  sued  on  with  all  credits  and  indorse- 
ments thereon,  and  to  state  that  there  is  due  to  him  on  such 
account  or  instrument  from  the  adverse  party,  a  specified  sum, 
which  he  claims  with  interest.^  It  will  be  observed  that  this 
provision  includes  only  such  claims  as  are  for  \\\^  u9iconditional 
payment  of  money  only.  Therefore,  any  claim  or  demand 
which  is  not  payable  unconditionally,  is  not  included  in  the 
classes  named.  A  copy  of  the  instrument  or  account  is  to  be 
set  out  in  the  petition,  with  all  credits  or  indorsements  thereon, 
the  plaintiff  must  allegp  that  there  is  due  to  him  on  the  instru- 
ment or  account  a  specified  sum.  If  the  instrument  has  been 
indorsed,  a  copy  of  the  indorsement  must  be  given.  This, 
ordinarily,  will  show  the  transfer  to  the  plaintiffs.  If  it  does 
not,  the  assignment  should  be  alleged.  It  is  true  the  allega- 
tion that  a  specified  sum  is  due  the  plaintiff  on  the  instrument 
cannot  be  true,  unless  he  is  the  owner  or  has  the  legal  right  to 
collect  the  same;  but  the  concluding  part  of  the  section  above 
quoted,  that,  "  when  others  than  the  makers  of  a  promissory 


*  Montgomery  v.  Locke,  11  Pac.  R. 
874.  The  pleader  will  sometimes  be  in 
doubt  whether  or  not  it  is  necessary  to 
allege  special  damages  in  order  to  prove 
the  same.  The  better  rule  is  to  plead 
such  damages  in  such  cases.  Thus,  if  it 
is  sought  to  recover  for  loss  of  business, 
loss  of  rent,  physician's  attendance, 
medicines,  etc.,  attorney  fees,  or  any 
matter  where  the  law  will  not  imply 
damages,  they  must  be  specially  pleaded. 


*  Cox  V.  B.  &  W.  R.  Co.,  77  Iowa, 
478. 

'  Code  of  Kansas,  $  123;  Neb.  129; 
Ohio,  122;  (Rev.  Stat,  of  1880,  §  5086). 
In  a  number  of  states  the  provision  i& 
restricted  to  instruments  for  the  payment 
of  money  only.  Code  of  New  York, 
§  162;  Code  of  1876,  $  534;  Code  of  North 
Carolina,  J  122;  Code  of  1883,  %  263 ; 
Code  of  South  Carolina,  $185;  Code  of 
Wisconsin,  %  2675. 
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note  or  the  acceptor  of  a  bill  of  exchange  are  parties  in  the 
action,  it  shall  be  necessary  to  state,  also,  the  kind  of  liability 
of  the  several  parties,  and  the  facts  as  they  may  be,  which  fix 
their  liability,"  show  that  the  legislature  intended  that  the  facts 
showing  the  right  of  the  plaintiff  to  bring  the  action  and  con- 
stituting the  liability  of  the  defendants  should  be  stated. 
Where  the  liability  of  the  defendant  to  the  plaintiff,  therefore, 
depends  upon  any  facts  which  do  not  appear  on  the  copy  of 
the  instrument  set  out  in  the  pleading,  such  facts  must  be 
alleged. 

Where  action  is  against  the  maker,  acceptor,  etc  If 
the  maker  of  a  promissory  note,  acceptor  of  a  bill  of  exchange, 
or  party  indebted  on  an  account,  alone  is  to  be  charged,  it  will  be 
sufficient  to  set  out  a  copy  of  the  obligation,  with  the  credits 
and  indorsements  thereon,  and  allege  that  there  is  due  thereon 
the  sum  claimed,  with  interest  from  a  specified  time.  This 
provision  seems  to  dispense  with  the  allegations  of  the  making 
and  delivery  of  the  instrument.  The  fact  of  the  existence  of 
an  instrument  was  assumed  by  the  framers  of  the  code  to  be 
evidence  that  it  was  genuine  and  had  been  delivered  to  the 
purported  payee,  and  an  allegation  of  non-delivery,  etc.,  is  a 
«iatter  of  defense. 

The  Jurisdiction  clause,  the  interrogating  Pf^rt  and  the 
charging  part  of  a  hill  in  chancery,  are  swept  away  hy  the  code. 
This  important  principle  is  to  be  kept  in  mind,  and  is  one 
means  by  which  uniformity  in  pleadings  is  secured;  nearly  all 
that  is  left,  therefore,  of  a  former  bill  in  chancery  is  the  stating 
part,  and  that  staipped  of  all  statements  of  evidence.  ^ 

The  court  may  consider  the  facts  in  any  light  which  sub- 
stantial justice  between  the  parties  may  require.  Thus,  in  an 
action  by  a  surety  against  a  co-surety  for  contribution  the 
court  may  consider  the  action  as  one  to  recover  money  paid, 
or  for  subrogation  to  the  rights  of  the  creditor.  ^ 

1  Clark  V.  Harwood,  8  How.  Pr.  documentary  evidence  in  the  case,   or 

470 ;    Moak   Van    S.  PL    29-30.      In  some    satisfactory  reason  mast  appear 

some    of   the    code    states    there    is  a  why   the  evidence    cannot  as  well  be 

provision  for  the    examination    of  an  taken  at  the  trial.     Blocker  v.  Guild,  7 

adverse  party  before  trial.    To  justify  N.  Y.  S.  651. 

such   e^camination    ordinarily    it    must  *  Neilson  v.  Fry,  16  O.  S.  552-556. 

4ippear  that  the  party  is  possessed  of 
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Where    the    lesral    effect   of    the   facts    is  pleaded.      A 

technical  distmction  has  been  sought  to  be  made  between  the 
statement  of  facts  and  allegations  which  consist  of  the  legal 
effect  of  facts.  Thus,  suppose  an  action  is  brought  upon  a 
chose  in  action^  and  it  shall  be  alleged  in  the  petition  that  the 
plaintiff  is  the  owner  of  the  same.  This  allegation  must  be 
accepted  as  sufficient.  If  the  language  fairly  construed  shows 
a  liability  of  the  defendant  to  the  plaintiff,  any  objections  to  the 
form  of  the  pleading  or  the  manner  of  stating  the  cause  of  action 
must  be  made  by  motion  before  a  demurrer  or  answer  is  filed, 
or  it  will  be  waived.     This  principle  extends  to  every  pleading. 

By  whom  ohjections  hy  motion  may  he  made.  Objections 
to  a  pleading  because  its  allegations  are  indefinite  and  uncertain 
must  be  made  by  a  party  who  is  to  make  a  defense,  a  defend- 
ant. A  mere  volunteer  cannot  object  nor  ordinarily  is  it  the 
business  of  the  court  to  raise  objections  which  the  parties  them- 
selves may  waive.  The  object  of  a  motion  of  this  kind  is  to 
have  pointed  out  the  precise  nature  of  the  charge  or  defense, 
and  a  pleading  which  states  the  nature  of  the  charge  or  defense 
with  reasonable  particularity,  precision,  and  certainty,  so  that 
the  adverse  party  may  know  the  nature  of  the  cause  of  action 
or  defense,  will  be  sufficient.  ^ 

Good  taste  in  the  use  of  language  not  the  test.  The  fact 
must  be  borne  in  mind  that  the  code  creates  a  new  test  of  the 
sufficiency  of  a  pleading.  It  is  to  be  written  in  ordinary  and 
concise  language.  That  is,  a  plaintiff  is  to  narrate  in  his  plead- 
ing the  wrongs  of  which  he  complains.  If,  when  the  law  is 
applied  to  this  statement,  there  is  an  apparent  legal  liability  of 
the  defendant  to  the  plaintiff,  the  pleading  will  be  sufficient. 
In  construing  it  the  court  will  consider  the  whole  pleading  and 
the  nature  of  the  charge.  An  inexperienced  pleader  may  fail 
to  arrange  the  statements  in  an  orderly  manner,  or  may  use 
words  which  are  improper  or  do  not  clearly  convey  his  mean-' 
ing,  or  otherwise  offend  good  taste  in  the  composition  of  the 
same,  yet  if,  notwithstanding  these  defects,  the  precise  nature 

*  Swans  PL  andPr.  175. 
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of  the  charge  or  defense  is  apparent,  the  pleading  will  be  suffi- 
cient under  the  code.^ 

Originaloonsideration— maybe  recovered  when.  In  cer- 
tain actions  at  common  law,  where  the  instrument  on  which 
the  action  was  based  was  void,  and  hence  there  could  be  no 
recovery  thereon,  the  court  permitted  a  recovery  for  the  orig- 
inal consideration.*  As  where  the  declaration  contained 
two  counts  —  one  upon  a  bill  of  exchange  for  the  price  of  the 
goods,  and  the  other  for  goods  sold  and  delivered  —  the  bill 
had  been  materially  altered  by  the  payee  without  the  assent 
of  the  drawer,  and  was  thereby  vitiated,  but  the  vendor  was 
permitted  to  recover  for  the  value  of  the  goods.  ^  So,  where 
a  negotiable  instrument  is  altered  —  as  to  correct  a  supposed 
mistake,  there  being  no  intention  to  defraud  —  a  recovery  may 
be  had  for  the  original  consideration.*  There  must  have  been 
no  intention  to  defraud.  * 

In  stating  a  cause  of  action  the  pleader  will  be  grreatly  as- 
sisted by  a  methodical  arrangement  of  the  pleading.  He, 
therefore,  in  the  first  instance,  where  it  does  not  otherwise  ap- 
pear, should  state  the  relation  of  the  plaintiff  to  the  subject 
matter  of  the  action.  Second,  the  connection  of  the  defend- 
ant with  such  subject  matter.  In  most  cases  the  relation  of 
the  plaintiff  and  defendant  to  the  action  will  appear  from  the 
mere  statement  of  the  facts  of  the  case.  Thus,  in  an  action  on 
a  promissory  note  where  it  is  alleged  that  the  defendant  made 
and  delivered  to  the   plaintiff  the    note   sued   on,  the  relation 


»  Swan's  PI.  and  Pr.  171  ;  Judge 
Swan  in  his  valuable  work  —  in  scnne 
respects  the  best  of  which  the  writer  has 
knowledge,  say^:  "  The  court  must  tol- 
erate modes  of  statement  unsuited  to 
orderly  arrangement,  the  use  of  words 
inapdy  applied,  involved  sentences  lack- 
ing simplicity — for  these  must  be  deemed 
matters  of  taste,  even  on  motion  of  the 
precise  nature  of  the  charge  or  defense, 
is  notwithstanding  apparent"  In  these 
matters,  as  in  others,  experience  will 
bring  good  taste;  but  the  legal  test  of  a 
pleading  is  its  sufficiency  to  show  a  legal 
liability  of  the  defendant  to  the  plaintiff. 
2  Atkinson  v.  Hawdon,  2  Add.  and 


Ell.  628-29;  Eng.  Com.  Law,  169; 
Clute  V.  Small,  17  Wend.  238;  Savings 
Bank  v.  Shaffer,  9  Neb.  i  ;  Matteson  v. 
Ellsworth,  33  Wis.  488;  Merrick  t. 
Boury  4  O.  S.  60. 

'  Atkinson  v.  Hawdon,  2  Add. 
and  £11.  628. 

*  Savings  Bank  v.  Shaffer,  9  Neb.  i. 
In  this  case  it  is  said  (p.  5),  '<  Will  it 
be  contended  that  the  legislature  did 
not  intend  the  code  to  have  as  broad  an 
application  in  the  amendment  of  plead- 
ings as  the  plaintiff  had  in  the  statement 
of  his  case  at  common  law.  No  one  will 
contend  that  such  is  the  case.*" 

»  Clute  ▼.  Small,  17  Wend.  238. 
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appears   without  any   further    allegation.     Third,  the  events 
or  wrongs  committed  by  the  defendant  in  connection  there- 
with, of  which  the  plaintiff  complains  and  which  entitle  him  to 
relief.     Fourth,  ii  special  damages  are  claimed   a  statement 
of  facts,  which,  if  proved,  will  entitle  the  plaintiff  to  recover 
such  damages;  and  last,  by  an  appropriate  prayer  for  relief. 
Judge  Swan,  in  his  valuable  work  on  code  pleading,  recom- 
mends this  mode  of  preparing  a  pleading,  and  I  fully  agree 
with  him. '  This  order  of  stating  the  facts  cannot  be  observed 
inmany  cases,  because  a  more  detailed  statement  is  required, 
but  in  all  cases  a  division  of  the  pleading  into  paragraphs, 
methodically  arranged,  will  greatly  assist  the  pleader  in  the 
preparation  of  a  concise  and  sufficient  pleading. 

Analysis  of  a  pleadinsr*     A  pleader  will  find  great  assist- 
ance when  drawing  a  pleading  by  considering  or  analyzing  the 
several  parts  of  the  proposed  pleading.     Thus,  suppose   the 
action  is  between  the  maker  and  payee  upon  a  promissory  note. 
The  elements  of  the  action  are:    First,  the  making  and  delivery 
of  the  note,  a  copy  of  which  must  necessarily  be  set  out  to  iden- 
tify it  and  show  the  contract.     Second,  that  it  has  not  been 
paid,  with  a  claim  for  the  amount  due  and  prayer  for  judgment. 
If  it  is  sought  to  charge  an  indorser,  two  other  elements  enter 
fnto  the  case,  viz.:      The  indorsement  and  delivery  to   the 
plaintiff  and  presentment  of  the  paper  on  the  day  it  became  due 
to  the  maker  or  acceptor,  his  failure  to  pay  the  same,  and  notice 
to  the  defendant.     If  more  than  one  indorsement  has  been  made, 
a  paragraph  should  be  made  relating  to  each.     If  the  action  is 
to  enforce  specific  performance  of  a  contract,  there  are  but  three 
elements,  viz. :   That  the  defendant  entered  into  a  contract  in 
writing,  setting  it  out  to  convey  certain  premises  to  the  plaintiff. 
Second,  that  the  plaintiff  has  duly  performed  his  part  of  said 
agreement.     Third,  that  the  defendant  refuses  to  perform  the 
same;  with  an  appropriate  prayer.     If  the  action  is  brought  to 
foreclose  a  mortgage,  there  are,  in  the  simplest  form,  but  four  ele- 
ments to  be  considered :  First,  the  making  and  delivery  of  the  note 
or  evidence  of  indebtedness,  if  there  be  one.    Second,  an  allega- 
tion that  to  secure  such  note  or  debt  the  defendant  executed  a 
mortgage  on  certain  property,  describing  it',  which  instrument 
contained  a  condition  as  follows  (which   condition  must  be 
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copied).  Third,  that  the  instrument  was  duly  recorded,  giving 
date.  Fourth,  that  default  has  been  made  in  the  payment 
of  the  amount  secured  by  said  instrument,  whereby  it  has  be- 
come  absolute.  In  some  of  the  states  ther^  must  also  be  an 
allegation  that  no  proceedings  have  been  had  at  law  for  the 
collection  of  the  debt,  etc.  In  such  case  the  language  of  the 
statute  must  be  followed.  Then  add  an  appropriate  prayer 
for  relief.  If  the  whole  debt  is  to  become  due  upon  default  in 
paying  interest,  etc. ,  a  paragraph  stating  that  fact  should  be 
inserted.  So,  if  there  is  a  claim  for  insurance,  for  taxes  paid 
by  the  mortgagee,  or  other  claim.  If  this  mode  of  pleading  was 
generally  adopted  there  would  be  but  few  defective  petitions. 

If  the  plaintiff  states  more  focts  in  his  petition  than  are 
necessary  to  entitle  him  to  the  relief  sought,  and  they  are 
denied  by  the  answer,  he  will  not  be  required  to  prove  any  more 
than  is  necessary  to  entitle  him  to  the  relief  prayed  for,  and  the 
same  rule  applies  to  the  defendant's  answer.  ^ 

^  Under  the  code  system  a  party  is  the  common  law,  where,  if  a  party  has 
not  required  to  prove  any  more  than  is  pleaded  certain  facts  with  unnecessary 
necessary  to  entitle  him  to  the  relief  particularity,  so  that  issue  is  taken  there- 
sought,  and  the  same  rule  applies  to  the  on,  he  will  be  required  to  prove  the  facts 
defense.    A  different  rule  prevails  under  as  pleaded.    Steph.  PL  425. 


/ 


CHAPTER  V. 

Particular  Causes  of  Action. 
accession. 

By  the  civil  law,  if  any  given  corporeal  substance 
received  afterward  an  accession  by  natural  or  by  artifi- 
cial means,  as  by  the  growth  of  vegetables,  the  pregnancy  of 
animals,  etc.,  or  the  conversion  of  wood  or  metal  into  vessels 
or  utensils,  the  original  owner  of  it  was  entitled  by  his  right 
of  possession  to  the  property  thus  improved.^ 

This  is  substantially  the  law  at  the  present  time,  and 
where  a  party  willfully  and  without  right  makes  the  leather  of 
another  into  shoes,  or  his  cloth  into  a  coat,  or  squares  a  tree 
into  timber,  the  owner  may  seize  it  in  its  new  shape  if  he 
allege  and  prove  the  identity  of  the  original  materials.  * 

Where  a  party  acquires  the  possession  of  property  inno* 
cently,  and  changes  its  form,  as  by  converting  grapes  into  wine, 
leather  into  shoes,  or  standing  trees  into  timber  or  lumber, 
he  may  acquire  the  title  to  the  property  so  changed,  satisfac- 
tion being  made  to  the  former  owner.  ^ 

Where  a  trespasser  cuts  grrass  growing  on  land  he  is  not 
the  owner  of  the  hay  made  from  the  grass,  and  cannot 
recover  for  its  destruction  by  the  negligence  of,  such 
owner.*  But  a  trespasser  who  sows  and  gathers  crops  is 
after  they  are  gathered,  the  owner  of  them,  even  as  against  the 

*  2  Blacks.  Com.  404;  2  Kent.  grass  on  the  plaintiffs  land  and  the  grass 
Com.  360.  was  worth  but  a  trifle  per  acre,  while  the 

*  Betts  V.  Lee,  5  John.  348.  hay  was  worth  two  or  three  dollars  per 
'  Baker  v.  Wheeler,  8  Wend.  508 ;        acre,  it  was  held  that  the  plaintiff  was 

Swift  V.  Baamm,  23 Conn.  523;  Silsbury  v.  not  entitled  to  the  hay.    Levris  v.  Court- 

McCoon,  3  N.  Y.  378;  Worth  v.  Northam,  right,  77  Iowa,  190. 

4lnd.  102;  Riddle  v.  Driver,  12  Ala.  S90.  *  Murphy  v.  S.  C.  R.  C,  55  Iowa, 

In  an   action  to  recover  possession  of  473;  Lindsay  v.    W.  &  St.  P.  R.  Co.,29 

hay,  where  a  party  honestly  but  errone-  Minn.  411. 

ously  supposed  that  he  had  a  right  to  cut 
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owner  of  the  land.  ^  Such  crops  are  not  the  natural  product  of 
the  soil,  but  are  produced  by  the  I^bor  and  industry  of  the 
party. ^  The  remedy  of  the  land  owner  would  seem  to  be  for 
use  and  occupation. 

The  increase  of  animals  belongs  to  the  owner  of  the 
mother.  8  A  bailee  who  pastures  a  mare  in  consideration  of 
using  her  is  not  entitled  to  the  increase.*  But  where  A  deliv- 
ered to  B  a  number  of  cows  and  sheep  to  re-delivei*  within  one 
year,  with  the  natural  increase,  and  to  pay  for  such  a^  should 
be  lost  or  destroyed,  or  not  re-delivered,  the  increase  was  held 
to  belong  to  B.^ 

The  general  rule  in  respect  to  domestic  animals  is,  that 
"  the  brood  belongs  to  the  owner  of  the  dam  or  mother;"*  but 
there  are  many  cases  where  the  rule  is  qualified  in  its  application. 
Judge  Story  states  the  rule  to  be  that  where  a  thing  is  pledged, 
its  natural  increase,  as  accessory,  is  also  pledged.^ 

Ice  belongs  to  the  owner  of  the  dam  or  pond.®  Cases 
arising  under  this  title  cover  a  wide  range.  In  many  cases 
replevin  will  be  the  proper  remedy,  but  in  others  relief  must 
be  sought  in  an  action  for  damages.  Relief  may  also  be  had 
in  equity,  where  the  facts  will  justify  it. 

Equity  jurisdiction  in  accession*  Where  an  action  was 
brought  to  restrain  the  defendant  from  selling  timber  cut  from 
the  plaintiff's  land,  and  the  defendants  filed  a  cross-bill  in 
which  they  alleged  that  the  trespass  was  inadvertent,  and 
prayed  that  the  plaintiff  be  required  to  account  to  them  for  the 
increased  value  of  the  timber,  whereupon  the  plaintiff  dismissed 
the  action.     The  defendants  were  permitted  to  amend  their 


1  Lindsay  v.  W.  &  St.  P.  R.  Co., 
29  Minn.  411,  13  N.  W.  R.  191. 

«  Lindsay  v.  W.  &  St.  P.  R,  Co., 
29  Minn.  411.  There  is  a  conflict  in 
the  authorities  upon  this  point,  it  being 
held  in  many  cases  that  crops  raised  on 
land  by  a  trespasser  belong  to  the  owner 
of  the  soil.  Freeman  v.  McLennan, 
26  Kas.  151;  Thomes  v.  Moody,  11  Me. 
139;  Crotty  V.  Collins,  13  111.  567;  Simp- 
kins  V.  Rogers,  15  Id.  397. 

»  Hansen  v.  Millett,  55  Me.  184; 
Stewart  v.  Ball,  30  Mo.  154;  Hazel- 
backer  V.  Goodfellow,  64  III.  238. 


*  Allen  V.  Allen,  2  Penn.  166. 

»  Putnam  v.  Wyley,  8  John.  432; 
Wood  V.  Ashe,  Owen,  138 ;  Concklin  v. 
Havens,  12  Johns.  314;  Kellogg  v. 
Lovely,  46  Mich.  131 ;  Stewart  v.  Ball, 
33  Miss.  154. 

^  2  Blacks.  Com.  390. 

^  Bailment,  §  292;  Forman  v. 
Proctor,  9  B.  Mon,  124;  Thorpe  v, 
Cowles,  7  N.  W.  R.  677;  Wolcott  v. 
Hamilton,  17  A.  R.  39. 

«  Higgins  V.  Kusterer,  41  Mich. 
318. 
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cross-bill  by  setting  up  all  the  facts,  and  the  plaintiff  granted 
only  the  value  of  his  timber  before  it  was  severed,  ^ 


ACCOUNT. 

In  an  •action  upon  an  account,  promissory  note,  bill 
of  exchange,  or  other  instrument  for  the  unconditional  payment 
of  money  only,  it  is  sufficient  under  the  code  to  give  a  copy 
of  the  account  or  instrument  with  all  credits  and  indorsements 
thereon,  and  state  that  there  is  due  to  the  plaintiff  on  such  an 
account  or  instrument  from  the  adverse  party  a  specified  sum 
which  he  claims  with  interest.  * 

This  provision  is  limited  apparently  to  suits  between  the 
original  parties.  The  account  here  mentioned  applies  to  trans- 
actions between  individuals  by  the  sale  and  delivery  of  personal 
property  by  which  the  relation  of  debtor  and  creditor  is  created, 
as  if  A  purchases  of  B,  a  storekeeper,  groceries  and  clothing  for 


^  Dawson  v.  Amez  (N.  J.),  13  A. 
R.  667.  The  rule  is  very  clearly  stated 
by  Judge  Cooley  in  Wetherbee  v.  Green, 
22  Mich.  311,  in  a  case  of  mistake. 
**  When  the  right  to  the  improved  article 
is  the  point  in  issae,  the  question  how 
much  the  property  or  labor  of  each  has 
contributed  to  make  it  what  it  is,  must 
always  be  one  of  first  importance.  The 
owner  of  a  beam  built  into  the  house  of 
another  loses  his  property  in' it,  because 
the  beam  is  insignificant  in  value  or  im- 
portance as  compared  to  that  to  which 
it  has  become  attached,  and  the  musical 
instrument  belongs  to  the  maker  rather 
than  to  the  man  whose  timber  was  used 
in  making  it,  not  because  the  timber  can- 
not be  indentified,  but  because  in  bring- 
ing it  to  its  present  condition  the  value 
of  the  labor  has  swallowed  up  and  ren- 
dered insignificant  the  value  of  the 
original  materials.  The  labor  in  the 
case  of  the  musical  instrument  is  just  as 
much  the  principal  thing  as  the  house  is 
in  the  other  case  instanced,  the  timber 
appropriated  is  in  each  case  comparative- 
ly unimportant  No  test  which  satisfies 
the  reason  of  the  law  can  be  applied  in 


the  adjustment  of  questions  of  title  to 
chattels  by  accession,  unless  it  keeps  in 
view  the  circumstances  of  relative  values. 
When  we  bear  in  mind  the  fact  that 
what  the  law  aims  at  is  the  accomplish- 
ment of  substantial  equity,  we  shall 
readily  perceive  that  the  fact  of  the  value 
of  the  materials  is  of  more  importance 
in  the  adjustment  than  any  chemical 
change  or  mechanical  transformation 
which,  however  radical,  neither  is  expen- 
sive to  the  party  making  it  nor  adds 
materially  to  the  value . "  See  also  Baker 
V.  Mersch,  45  N.  W.  R.  685,  where  the 
owner  of  land  sought  to  appropriate  brick 
made  from  clay  belonging  to  him.  .  I 
Am.  &  Eng.  Ency.  of  Law,  50  et  seq. 

*  In  Kansas,  Nebraska  and  Ohio  an 
action  may  be  brought  on  a  copy  of  an 
account  in  the  same  manner  as  on  a  bill 
of  exchange  or  promissory  note.  •  In 
Arkansas  and  Kentucky  a  copy  must  be 
set  out  in  the  petition  or  filed  with  it, 
and  the  same  rule  prevails  in  Iowa,  Mis- 
souri and  Oregon.  In  Indiana  the 
original  or  a  copy  must  be  filed  with  the 
pleading.  Bliss  Code  PI.  $  298  and 
citations. 
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his  family,  or  of  the  miller,  flour  and  meal,  and  of  the  butcher, 
meat.  The  items  should  be  such  as  are  proper  subjects  for  a 
book  account,  but  it  is  probably  unnecessary  that  they  should 
be  entered  on  a  book  to  entitle  the  plaintiff  to  recover  thereon. 
The  plaintiff  should  allege  in  his  pleading  that  he  sold  and 
delivered  the  goods  to  the  defendant  at  his  requ/sst.  Each 
item  is  a  distinct  claim  against  the  defendant  to  which  he  may 
answer,  demur  or  move  to  strike  out.  ^ 

Account  defined.  An  account  is  a  detailed  statement  of 
the  mutual  demands  in  the  nature  of  debt  and  credit  between 
parties  arising  out  of  contract  or  some  fiduciary  relation.^ 

An  open  account  is  one  in  which  one  or  more  items  re- 
main unsettled. ' 

Account  stated,  to  correct  and  for  judsrment*  An  account 
stated  is  an  agreement  between  persons  who  have  had  previ- 
ous transactions,  fixing  the  amount  due  in  respect  to  such 
transaction.  As  distinguished  from  a  mere  admission  or  ac- 
knowledgment, it  is  a  new  cause  of  action.  It  is  not  a  con- 
tract upon  a  new  consideration,  and  does  not  create  an 
estoppel,  but  establishes  prima  facie  the  accuracy  of  the  items 
charged  without  further  proof.  To  be  binding  on  the  debtor 
the  account  must  have  been  stated  to  him  or  some  person 
authorized  by  him  to  receive  it,  and  it  is  not  sufficient  if  made 
to  a  stranger.  * 

The  burden  of  showing  that  a  stated  account  is  incorrect 
is  upon  the  party  charged,  but  he  may  allege  and  prove  frauds 
omission  or  mistake  or  undue  advantage  therein.^ 

In  some  cases  of  gross  fraud  or  gross  mistake,  or 
undue  advantage  made  plain  to  the  court,  it  will  direct  the 
whole  account  to  be  opened  and  taken  de  novo,  ^ 

The  plaintiff  should  set  forth  in  his  petition  the  items 
which  he  claims  to  be  fraudulent  or  omitted  from  the  account. 
If,  however,  the  items  pointed  out  to  surcharge  and  falsify  the 

'  Swans  PI.  and  Pr.  181-193.  *  McKinster  v.  Hitchcock,  19  Neb. 

«  Bouv.   Law  Diet.    53;    McWill-        loa 
jams  V.  Allan,  45  Mo.  573.  '^  Id. 

'  Sheppardv.  Wilkins,  i  Ala.  62;  ®  Vernon   v.  Vawdry,  2   Atk.   119; 

Goodwin  v.  Harrison,  6  Id.  438.  Barron  v.  Rhinelander,  i  Johns.  Ch.  55c^ 

Paddock  v.  Brown,  2  P.  Wms.  288. 


PARTICULAR   CAUSES   OF  ACTION. 


125 


account  are  such  as  to  cast  suspicion  of  infamous  practice  on 
the  whole  account,  the  court  will  order  it  reopened.^  When 
the  petition  is  properly  framed  the  court  in  one  action  may 
correct  the  account  and  render  judgment  for  the  amount  due 
the  plaintiff  thereon. 

An  exception  to  the  rale  as  to  the  presumed  correctness  of 
a  stated  account,  exists  where  the  claim  is  the  subject  of  a  special 
contract,  as  where  it  is  sought  to  recover  money  upon  a  con- 
tract, the  execution  or  existence  of  which  is  in  a  doubt.  ^ 

To  recover  upon  an  account  stated,  the  action  must  be 
brought  upon  it  as  such.  If  the  plaintiff  rely  on  the  original 
transactions  or  items  included  in  the  account,  they  are  open  to 
proof  by  the  adverse  party.  ^  In  an  action  upon  a  stated  ac- 
count to  recover  a  balance  due,  the  plaintiff  may  prove  a  set- 
tlement and  promise  of  the  defendant  to  pay  the  sum  claimed, 
and  payment  of  part  of  such  sum.* 

Mistake.  A  party  who  alleges  a  mistake  in  an  account 
stated  must  point  out  the  specific  errors  complained  of.  ^ 

Accountingr*  Blackstone  says:  Courts  of  equity  as  inci- 
dent to  account  take  the  concurrent  jurisdiction  of  titles,  and 
all  questions  relating  thereto,  and  of  all  dealings  in  partner- 
ships, and  many  other  mercantile  transactions,  and  so  of  bailiffs, 
receivers,  factors  and  agents;  it  would  be  endless  to  point  out 
all  the  several  avenues  in  human  affairs  in  this  commercial  age 
which  lead  to  or  end  in  accounts.® 

The  cases  where  an  action  in  equity  will  He,  are,  first,  where 
there  are  mutual  dealings  between  the  parties,  as  where  each 
party  t©  the  account  has  received  and  paid  out  for  the  other, 
the  accounts  must  be  mutual — not  matters  of  mere  set  off.  ^ 


^  Perkins  v.  Hart,  11  Wheat.  237; 
Pitt  V.  Cholmondley,  2  Ves.  565. 

*  Valley  Lumber  Co.  v.  Smith,  37 
N.  W.  R.  412.  In  this  case  the  action 
was  brought  to  recover  $200  for  the  use 
of  a  40  acre  logging  camp  for  one  year. 
The  lease  was  denied.  The  lessor  had 
presented  an  account  to  the  defendant 
which  contained  the  item  of  $200.  It 
is  said  (p.  413)  "  Aside  from  the  fact  that 
this  flfl^'™  is  not  a  matter  of  book  account 
or  of  an  aceount  rendered,  or  bill  pre- 


sented, but  the  subject  of  a  special  con- 
tract, and  such  a  principle  of  law  has  no 
application  to  it.'* 

3  McCormick,  etc.,  Co.  v.  Wilson, 
40  N.  W.  R.  571. 

*  Wharton  v.  Anderson,  28  Minn. 
301. 

«  Zent  V.  Watts,  i  N.  Y.  S.  702. 

^  3  Blacks.  Com.  437. 

^  Pomeroy's  Eq.  Juris.,  J  1421  and 
cases  cited. 
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Second.  Where  the  accounts  are  on  one  side  only,  but 
they  are  so  complicated  and  involved  that  a  court  of  law  can- 
not afford  adequate  relief.^  In  this  class  of  cases  it  will  rarely 
be  necessary  to  resort  to  the  equitable  jurisdiction  of  the  court, 
as  an  action  at  law  to  recover  the  debt  claimed  to  be  due  will 
afford  an  adequate  remedy. 

Third.  Where  there  is  a  fiduciary  relation  existing  be- 
tween the  parties  and  it  is  the  duty  of  the  defendant  to  render 
an  account. 

Mutual  accounts*  In  setting  forth  his  cause  of  action  in 
the  petition  the  plaintiff  should  allege  that-  he  and  the  defend- 
ants have  had  mutual  dealings,  stating  the  length  of  time  since 
a  settlement  took  place,  and  that  both  have  kept  books  of 
account  evidencing  such  transactions.  If  the  account  is  no! 
too  long  it  should  be  set  out  at  length,  although  that  is  not 
indispensable  to  the  jurisdiction  of  the  court.  It  should  also 
be  alleged  that  the  plaintiff  has  applied  to  the  defendant  for  a 
settlement  and  adjustment  of  the  accounts,  and  has  offered  to 
produce  his  books  and  compare  the  same  with  the  books  of 
the  defendant,  but  that  the  defendant  refused  and  still  refuses 
to  settle  and  adjust  said  mutual  accounts.^ 

Partnership  accounts.  An  action  for  an  account  may  be 
brought  by  a  partner,  although  the  accounts  are  not  compli- 
cated, and  although  the  defendant  may  have  embezzled  the 
moneys  of  the  firm.  In  his  petition  the  plaintiff  should  allege  the 
partnership  agreement  or  state  its  substance;  that  during  the 
existence  of  the  partnership  the  defendant  has  from  time  to 
time  (if  such  is  the  fact)  misapplied  money  to  his  own  use,  or 
whatever  the  injury  complained  of,  and  has  refused  to  re- 
store the  same,  together  with  any  other  statement  showing 
that  his  conduct  in  connection  with  the  partnership  business  is 
reprehensible,  then  add  prayer.  It  is  sufficient  to  state  the 
gross  amount  due  the  plaintiff  without  giving  the  items  of  the 

*  Hendy  v.  March,  17  P.  R.  702 ;  the    court  in    apportioning    the    costs. 

Parkinson  v.  Hanbury,  L.   R.  2  H.  L.  The  court,  however,  has  jurisdiction  in 

I ;  Chnbbuck  v.  Chubbuck,  42  N.  Y.  a  proper  case  even  if  the  defendant  pro- 

432.  fesses  to  be  ready  and  willing  to  settle 

'  An  allegation  of  this   kind  and  with  the  plaintiff 
proof  of  the  fact  may  be  considered  by 
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account.  ^  The  action  may  be  maintained  in  a  proper  case  even 
if  nothing  is  due  the  plaintiff,  as  he  has  right  to  have  the 
firm  assets  applied  to  the  payment  of  the  partnership  debts. 

There  are  four  principal  points  to  be  considered  in  a  peti- 
tion for  an  accounting. 

First.  A  statement  of  the  business  relation  between  the 
plaintiff  and  defendant  out  of  which  the  cause  of  action  ema- 
nates, such  as  partnership. 

Second.  A  statement  of  facts  showing  that  the  defendant 
has  violated  his  contract  or  duty,  or  both. 

Third.  An  allegation  of  pecuniary  loss  or  injury  to  the 
plaintiff  with  a  claim  for  a  specified  sum.* 

It  is  usual  to  add  an  allegation  in  substance  that  the 
defendant  refuses  to  make  amends  for  the  wrong  done,  but  this 
is  not  absolutely  necessary,  and  is  properly  a  matter  in 
mitigation. 

Fourth.     A  prayer  for  relief. 


BILLS  OP  BXCHANQE,  ETC. 

Prima  facde,  a  bill  of  exchange  or  negotiable  promissory 
note  imports  a  consideration,  and  it  is  unnecessary  in  bring* 
ing  an  action  thereon/  to  allege  that  there  was  a  consideration.  ^ 


^  Kimball  v.  Seal,  92  Ind.  276; 
Sfaawv.  Chase,  43  N.  W.  R.  883.  In 
the  case  last  cited  the  plaintiff  alleged  in 
his  bill  substantially  that  he  was  for- 
merlj  a  partner  with  the  defendants,  and 
on  his  retiring  from  the  firm  the  defend- 
ants paid  him  a  certain  sum  which  they 
represented  to  be  in  full  of  his  share; 
that  he  was  not  personally  familiar  with 
the  affairs  of  the  firm,  but  had  accepted 
said  sum  on  the  representations  of  his 
copartners,  who  had  deceived  and  de- 
frauded him;  that  a  certain  amount  had 
been  set  aside  to  abide  the  result  of  ex- 
isting or  threatened  litigation  which  was 
not  needed  for  that  purpose.  The  court 
held,  Sherwood,  C.  J.,  dissenting,  that  it 
-was  sufficient  to  show  a  cause  of  action  in 
favor  of  the  plaintiff,  and  a  demurrer  was 
overruled  and  leave  given  to  answer. 

•  In  the  chancery  forms    of   bills 
after  setting  out  the  partnership  con  tract 


and  the  dissolution  or  disagreement, 
your  orator  further  showeth  unto  your 
honor  that  no  settlement  of  said  copart- 
nership account  has  been  had  between 
your  orator  and  the  defendant,  and, 
since  said  dissolution  your  orator  has  re- 
peatedly applied  to  the  defendant  to 
make  a  final  settlement  with  him,  and 
your  orator  well  hoped  that  the  defend- 
ant would  have  complied  with  your 
orator^s  reasonable  request  as  in 
justice  and  equity  he  ought  to  do, 
but  so  it  is  that  said  defendant  absolutely 
refuses  so  to  do.  Your  orator  charges 
that  the  defendant  hath  obtained  posses- 
sion of  the  partnership  books  and  ac- 
counts, and  refuses  to  permit  the  plaint- 
iff to  examine  the  same,  etc. 

'  Search  v.  Miller,  9  Neb.  26;  Un- 
dell  V.  Roakes,  60  Mo.  249;  Winters  v. 
Rush,  34Cal.  136;  Keeslingv.  Watson, 
91  Ind.  579;  Bliss  Code  PI.  §  268. 
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The  indorsee  of  negotiable  paper,  payable  to  order  or  the 
holder,  when  payable  to  bearer,  is  ordinarily  the  proper  party 
to  bring  the  action. 

Section  1 20  of  the  New  York  Code,  which  is  substantially 
copied  in  other  code  states,  provides  for  the  bringing  of  an 
action  against  "  persons  severally  liable  upon  the  same  joint  in- 
strument, including  the  parties  to  bills  of  exchange  and  prom- 
issory notes,  and  they  may  all,  or  any  of  them,  be  included  in 
the  same  joint  action  at  the  option  of  the  plaintiff."  In  many 
of  the  states  there  is  a  further  provision  that  if,  when  suit  is 
brought  on  the  instrument,  all  the  parties  may  be  served  with 
process,  and  if  not  so  served  in  an  action  thereafter  against 
those  not  served,  costs  cannot  be  recovered. 

Parties  defeudanty  what  should  be  allegred*  The  plaintiff, 
therefore,  in  one  action  may  join  the  maker  and  indorsers  of  a 
negotiable  instrument,  but  must  state  facts  showing  the  liability 
of  each.  Thus,  suppose  the  action  is  brought  against  two 
defendants  on  two  promissory  notes,  o«e  signed  by  C  D  and 
E  F,  and  the  other  signed  by  C  D  but  indorsed  by  E  F, 
and  delivered  to  the  plaintiff.  In  such  case  the  pleader  should 
allege  the  making  and  delivery  of  the  first  note,  giving  a  copy 
thereof,  and  allege  that  no  part  thereof  has  been  paid  (if  such 
is  the  fact),  and  that  there  is  due  from  the  defendant  to  the 
plaintiff  thereon  a  specified  sum,  with  interest. 

Second.  Allege  the  making  and  delivery  of  the  second 
note,  set  out  a  copy  thereof.  Then  allege  that  oh  a  day  named 
the  payee  (giving  his  name)  indorsed  said  note  as  follows: 
"  Pay  A  B  or  order  E  F,"  and  delivered  the  same  to  the  plaintiff; 
that  when  said  note  became  due  it  was  then  presented  to  C  D, 
and  payment  thereof  demanded,  which  was  refused,  and  it  was 
thereupon  protested  for  non-payment,  of  all  which  said  E  F 
had  due  notice;  that  no  part  of  said  note  has  been  paid,  and 
that  there  is  now  due  thereon  from  the  defendants  a  specified 
sum,  with  interest,  with  prayer  for  judgment  for  the  amount  of 
both  notes.  The  same  action  may  include  all  causes  of  action 
against  C  D  and  E  F  in  favor  of  the  plaintiff,  then  due  and 
arising  upon  contract,  whether  in  the  form  of  negotiable  paper 
or  not,  so  that  each  cause  of  action  is  separately  stated  and 
©umbered. 
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In  allegringr  the  demand  upon  the  maker  for  payment  in- 
stead of  stating  the  day  on  which  the  demand  was  made,  it 
is  better  to  allege  generally  that  demand  was  made  on  the 
day  the  note  became  due,  as  a  mistake  in  the  date  would  fail 
to  show  a  liability  on  the  part  of  the  indorser.  If  demand  at 
the  proper  time  is  denied,  the  plaintiff  must  prove  the  fact. 

Action  by  indorsee.  If  the  action  is  brought  by  the  in- 
dorsee against  the  indorser,  the  petition  should  allege  the 
making  and  delivery  of  the  note  by  the  maker  to  the  payee 
and  the  indorsement  of  the  note  by  the  latter:  "  Pay  A  B  or 
order,"  signed  by  him,  and  allege  a  delivery  to  the  plaintiff. 
Then  allege  the  demand  of  payment  of  the  maker  on  the  day 
the  note  became  due,  failure  to  pay  the  same,  and  notice  to 
the  indorser. 

The  word  << indorsement"  in  a  technical  sense  is  applied 
alone  to  commercial  paper.  In  its  technical  sense,  as  under- 
stood in  commercial  law,  it  means  a  warranty  of  payment  by 
the  indorser,  provided  the  instrument  is  duly  presented  to  the 
principal  debtor  on  the  day  it  becomes  due,  and  payment 
thereof  demanded,  and  if  not  paid  that  he  be  notified  of  that 
fact  with  due  diligence.  It  is  unnecessary  to  allege  a  consider- 
ation for  the  indorsement  and  delivery  of  the  negotiable 
instrument.  That  question,  however,  may  become  important  in 
case  the  original  was  procured  by  fraud  or  undue  means, 
which  would  constitute  a  defense  against  the  payee. 

The  legal  title  to  negotiable  paper,  payable  to  order,  will 
pass  only  by  indorsement,  although  a  person  may  acquire  the 
equitable  title  without  indorsement,  and  being  the  real  party  in 
interest  may  maintain  an  action  thereon.  A  sale  and  delivery 
of  the  paper  is  sufficient  to  pass  the  equitable  title,  but  it  will 
be  subject  to  any  defenses,  which  were  good  against  the  payee.  ^ 
The  holder  will  be  protected  against  defenses  arising  after 
the  maker  has  notice  of  the  transfer.  ^ 

A  bill  or  note  indorsed  in  blank  or  payable  to  bearer,  mayr 

^McCmm  v.  Corby,  11  Kas.  464;        Boeka  v.  Nuella,  28  Mo.    181;  Daniel. 

■ 

Doll  V.  HoIIenbeck,  19  Neb.  639;  Hedges        Neg.  Inst.  $  741. 

V.  Sealy,  9  Barb;  Haskell  v.  Mitchell,  *  Beard  v.  Dedolph,  29  Wis.   14a. 

53Mc^68j  Terry  v.  Allis,  16  Wis,  478; 
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be  transferred  like  bank  bills  by  mere  delivery,  and  the  holder 
may  bring  an  action  thereon  in  his  own  name.  ^ 

Cannot  be  indorsed  for  part.  A  negotiable  instrument  can- 
not be  indorsed  for  part  of  the  amount  of  such  instrument,  as 
the  law  will  not  permit  the  dividing  up  of  a  cause  of  action.* 
But  this  relates  more  particularly  to  bringing  suit  on  the  instru- 
ment. If  an  indorsement  is  made  a  part  of  the  amount  due  on 
an  instrument,  the  indorsee  will  have  a  lien  thereon  for  the 
same.  If  the  indorsement  on  its  face*  is  unrestricted,  so  that 
the  holder  has  an  apparent  absolute  right  to  recover,  he  may 
bring  and  maintain  an  action  for  the  whole  amount  due  thereon. 
The  judgment  will  then  protect  the  parties  liable  on  the  instru- 
ment, while  the  plaintiff  will  be  liable  to  the  indorser  for  the 
residue.* 

Indorsement  to  two  indorsees.  A  note  or  bill  may  be 
indorsed  to  two  persons,  thus:  "  Pay  one-half  of  the  within 
note  to  S  F  and  the  other  half  to  E  B,"  the  bill  being  delivered 
to  one  for  the  benefit  of  both,  they  may  bring  a  joint  action 
thereon  against  the  maker.*  ^ 

Where  a  note  is  payable  to  two  persons,  as  A  and  B,  an 
indorsement  by  one  of  them  of  the  names  A  and  B  will  be 
sufficient,  if  the  other  gives  his  assent  thereto.® 

Note  payable  to  agrent.  Where  a  negotiable  instrument 
is  payable  to  an  agent,  as  E  F,  agent,  for  G  H,  the  action  may 
be  brought  in  the  name  of  the  agent,  and  this  right  of  the 
agent  to  bring  suit  exists,  although  his  principal  and  his  bene>- 

'  Daniel  Neg.  Inst.  $  663  and  cases  dorsee  a  lien  on  the  instrument     Byles 

cited.  on  Bills  [Sharswood  Ed.],  '291;    Daniel 

*  Lindsay  v.   Price,  33  Tex.    2S0;  on  Neg.  Inst.,  §  268. 
Planters'  Bank  v.  Evans,  36  Id.  S92.  In  *  Reid  v.  Furnival,  i  C.  &  M.,  538; 

this  case  the  indorsement  on  a  note  of  Daniel  Neg.  Inst.  688. 
five  hundred  dollars  was:    "  Pay  to  L.  *  Flint  v.  Flint,  6  Allen  36.  Dewey 

four  hundred  dollars  out  of  this  note.**  J.,  says:     "This  action  was  properly  in- 

In  an  action  on  the  note  by  a  subse-  stituted  in  the  names  of   the  present 

quent    indorsee    a  demurrer    was   sus-  plaintiffs,  the  indorsement  of  the  entire 

tained.,    Daniel  on  Neg.  Inst.,  §  668.  note  being  made  to  the  two  indorsees. 

Had  the  indorsee*  and  person  having  the  and  the  claim  as  respects  the  maker  not 

outstanding  fifth  interest  been  joined  as  being  divisible  into  two  separate  causes 

plaintiffs,  a  recovery  in  their  favor  would  of  action. " 
have  been  sustained.  ^  Cooper  t.    Bailey,   52  Me.   230; 

3  An   indorsement  of  part  of  the  Daniel  Neg.  Inst.  $  668.  ^ 

amoimt  due  on  the  bill  will  give  the  in- 
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ficial  interest  in  the  note  may  appear  on  the  face  of  the  instru- 
ment.*    But  the  principal  may  also  bring  the  action.* 

payable  to  cashier  or  order.  As  a  matter  of  convenience 
among  banks,  drafts  are  frequently  drawn  payable  to  the 
cashier,  thus  "  Pay  A  B,  cashier,  or  order."  The  purpose  is 
to  place  the  legal  title  of  the  draft  in  the  person  transacting  the 
money  affairs  of  the  bank,  and  not  require  any  action  of  the 
directors  to  authorize  its  transfer  by  indorsement.  The  bank, 
however,  is  the  real  party  in  interest,  and  may  bring  an  action 
thereon  in  the  same  manner  as  if  it  were  named.'  So  a  note 
payable  to  "  J.  R.,  agent  of  the  Southern  Life  and  Trust  Co.," 
may  be  sued  by  the  corporation,  and  a  note  indorsed  to  "  C.  J. , 
president  M.  P.  F."is  sufficient  to  authorize  the  company  to 
bring  suit  thereon  where  it  appears  that  it  was  intended  to 
transfer  the  note  to  it.*  ^ 

Action  by  cashier.^  Where  a  note  or  bill  is  drawn  payable 
to  the  cashier  "  W.  H.  H.,  cashier,"  or  order,  he  may  maintain 
and  action  thereon.  In  some  of  the  states  it  seems  to  be  held 
that  he  alone  can  maintain  the  suit,®  but  this  position  under  the 
code  at  least  does  not  seem  tenable.  ^ 

The  trustee  of  an  express  trust  or  person  with  whom  or  in 
whose  name  a  contract  is  made  for  the  benefit  of  another,  may 
bring  an  action  without  joining  with  him  the  person  for  whose 
benefit  the  action  is  prosecuted.  The  general  rule  in  regard 
to  commercial  paper  may  be  stated  as  follows:    That  any  per- 


*  Considerant  v.  Brisbane,  22  N.  Y, 
389;  Ruckman  v.  Pitcher,  20  Id.  9; 
Winters  v.  Rush,  34  Cal.  136;  Ord  v. 
McKee,  5  CaL  515;  Scantlin  v.  Allison, 
12  Kas.  85. 

*  Rice  V.  Savery,  22  Iowa,  470. 

*  Baldwin  v.  Bank,  i  Wall.  234; 
Bank  of  Angelica  v.  Hale,  44  N.  Y, 
395 ;  Bank  of  N.  Y.  v.  Bank  of  Ohio,  29 
Id-  619;  Watervliet  Bank  v.  White,  i 
Denio.  609;  Barney  v.  Newcomb,  9 
Cosh.    46;    Rutland    v.     R.   Co.,    24, 

VL38. 

*  South  L.  Ins.  Co.  v.  Gray,  3  Fla. 
262;  Farmers  Bank  v.  Arthur,  39  N. 
W.  R.  228. 

*  In  Fanners  Bank  ▼.  Arthur,  39 


N.  W.  R.  228,  a  note  payable  to  the 
order  of  the  cashier  of  the  First  National 
Bank  of  Jesup,  Iowa,  was  indorsed: 
"Pay  Farmers  Bank,  Jesup,  Iowa,  or 
order,  for  account  of  First  National 
Bank,  Jesup,  Iowa,"  and  signed.  In  an 
action  by  the  Farmers  Bank  on  the  note, 
it  was  held  that  there  was  sufficient  evi- 
dence of  title  in  the  plaintiff. 

^  Dupont  V.  Mount  PL  Ferry  Co., 
9  Rich.  (Law)  255;  Daniel  Neg.  Inst.  ^ 
1 188.  • 

^  Horah  v.  Long,  4  Dev.  &  B.  274; 
Rose  V.  Laflin,  2  Speers,  424;  Fisher  v. 
Ellis,  3  Pick.  322;  Clap  v.  Day,  2  Greenl. 

305. 
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son  who  holds  the  lef^al  title  to  such  paper  may  maintain  an 
action  against  the  maker  and  indorser  thereon.^ 

Under  an  allegration  of  presentment  and  notiee  the  plaint- 
iff will  not  be  permitted  to  prove  a  waiver  of  demand  and 
notice. 2  If  demand  and  notice  have  been  waived,  that  fact 
should  be  alleged  so  that  issue  may  be  taken  thereon  if  de- 
sired. 

liost  instruments.  Where  a  negotiable  instrument  is  lost 
after  it  becomes  due  a  recovery  may  be  had  thereon  in  a  court 
of  law.*  Formerly  courts  of  equity  had  exclusive  jurisdiction 
in  actions  upon  lost  instruments,  because  they  had  power  to 
require  security  to  be  given  by  the  plaintiff  as  a  condition  of 
obtaining  relief,  and  no  profert  of  the  lost  instrument  was  ne- 
cessary. Under  the  code  all  that  is  necessary  is  to  state  the 
facts  as  in  a  bill  in  equity,  and  the  court  will  grant  such  relief 
as  may  be  deemed  just  and  proper. 

BILL  OF  DISCOVERY. 

One  of  the  defects  of  the  administration  of  justice  in 
the  courts  of  common  law  arises  from  their  want  of 
power  to  compel  a  complete  discovery  of  the  material  facts  in 
controversy  by  the  oaths  of  the  parties  to  the  action;  hence 
courts  of  equity,  in  furtherance  of  justice,  sustained  bills  for  the 
discovery  of  facts  supposed  to  rest  in  the  knowledge  of 
the  defendant.  In  order  to  maintain  such  a  bill  it  was  in  gen- 
eral necessary  that  an  action  should  be  already  commenced  in 
another  court,  to  which  the  discovery  would  be  auxiliary.* 

Sections  870-2  of  the  New  York  code  provide  for  the  taking 
of  depositions  on  oral  interrogatories  to  a  party  in  an  action 
then  pending,  or  about  to  be  brought.  Sections  803  to  807 
provide  for  compelling  a  party  to  an  action  to  give  an 
inspection,  with   the  right  to  copy  any  document  in  his  pos- 

^  An  indorsee  of  a  negotiable  instru-  •  Mowry  v.  Mast,    14  Neb.    510; 

ment  for  purposes  of  collection  merely  Thayer  v.  King,  15  Ohio,  242;  Story's 

may  maintain  an  action  in  his  own  name  Eq.  Juris.   J  86,  /.  e.\    The  authorities 

,on  the  instrument.     Roberts  v.  Parrish,  on  this   point    are  conflicting,  but   the 

17  Oregon,  583;  Roberts  v.  Snow,  43  rule  stated  is  believed  to  be  the  correct 

N.  W.  R.  241.  one. 

«Pierv.  Heinrichoffen,  52  Mo.  333;  *2  Story  Eq.  Juris.   §   1483    and 

Bank  v.  Hatch,  78  Id.  13.  cases  cited. 
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session  relating  to  the  merits  of  the  action  or  defense.      All  or 
nearly  all  the  code  states  have  adopted  similar  provisions.^ 

In  all  it  is  believed  the  parties  may  be  called  as  witnesses 
and  compelled  to  testify  to  any  matter  proper  to  be  inquired 
into.  The  abrogation  of  the  distinction  between  actions  at  law 
and  suits  in  equity  has  also  greatly  enlarged  the  powers  of  the 
courts  of  original  jurisdiction,  so  that  a  bill  of  discovery  would 
seem  to  be  unnecessary  in  any  case.^ 

Frame  of  a  bill  of  discovery  under  the  former  chancery 
practice.  The.  plaintiff  must  show  by  his  bill  that  he  has  a 
title  and  interest  in  the  subject  matter  respecting  which  dis- 
covery is  sought,  and  such  interest  must  be  vested  and  present. 
The  fact  that  his  title  is  in  litigation  will  not  affect  his  right. 
He  must  state  such  facts  as  will  constitute  a  just  ground  for  an 
action  or  defense  at  law,  as  the  object  of  a  discovery  is  to  enable 
some  other  court  to  decide  the  matters  in  dispute  between  the 
parties  about  which  discovery  is  sought.  He  must  also  state  that 
such  action  is  already  pending,  or  is  about  to  be  brought.  If  the 
bill  seeks  thediscovery  of  deeds,  etc.,  it  must  describe  them  with 
reasonable  certainty.  The  object  of  the  bill  is  no.c  to  compel 
the  defendant  who  is  plaintiff  in  an  action  at  law  to  disclose  in 
what  manner  he  intends  to  conduct  his  case,  but  to  enable  the 
plaintiff  to  obtain  such  knowledge  as  will  enable  him  to  make 
his  defense.  The  bill  must  show  that  the  defendant  has  an  interest 
in  the  subject  matter,  and  ordinarily  it  cannot  be  sustained 
against  a  mere  witness.  The  bill  must  specifically  point  out 
what  is  desired,  and  the  defendant  will  not  be  required  to 
answer  vague  and  loose  surmises.  ^ 

A  court  of  equity  will  not  aid  by  discovery  ah  action  for  a 
penalty,  or  a  forfeiture,  or  in  aid  of  a  writ  of  mandamus  or  of 
a  criminal  prosecution.^ 

*  The  states  are  classified  in  2  Am.  ingness  to  permit  an  inspection  of  the 
and  Eng.  Ency.  of  Law,  206-8,  to  books,  and  will  furnish  sworn  copies 
which  the  reader  is  referred.  thereof,    a  party  is    not  entitled  to  an 

*  A  bill  of  discovery  to  a  limited  order  of  discovery.  Gross  v.  Bock, 
extent  may  be  maintained  in  some  of  the  i  N.  Y.  S.  263.  See,  also.  Hatcher  v. 
code  states  —  as  where  it  is  sought  to  First  Nat.  Bank,  5  S.  £.  R.  127; 
reach  the  property  of  a  judgment  debt-  Brown  v.  Mercer,  82  Ga.  55a 

or.     Gorrell  v.  Gates,  44  N.  W.  R.  905.  ^  Story's  Eq.  PL  J$  317-325. 

For  the  production  of  books,  etc.     But  ^  Id.  $  322. 

where  the  adverse  party  expresses  a  will- 
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A  BILL  OF  PEACE. 

A  bill  of  peace  to  prevent  litigation  at  law  is  sustained 
only  in  case  the  plaintiff  has  satisfactorily  established  his  right 
at  law,  or  where  the  persons  who  controvert  the  right  are  so 
numerous  as  to  render  an  issue  under  the  direction  of  the  court 
necessary  to  bring  all  the  parties  concerned  before  it,  and  to 
prevent  a  multiplicity  of  suits.  ^  This  bill  is  one  of  the  reme- 
dies under  the  code.^ 

There  are  two  classes  of  cases  ^  in  which  a  court  of  equity 
will  entertain  jurisdiction,  viz.  :  Where  the  plaintiff  has  been 
in  possession  for  a  considerable  time,  and  his  rights  are  con- 
tested by  many  persons,  and  second,  where  the  plaintiff  has 
established  his  rights  at  law  after  repeated  trials,  but  is  still  in 
danger  of  further  litigation  by  the  parties  who  controvert  his 
right.  Thus,  a  person  who  had  been  in  possession  of  a  water- 
course for  sixty  years  was  permitted  to  maintain  an  action  to 
quiet  his  possession,  although  not  established  at  law.  So,  where 
there  were  various  disputes  between  a  landlord  and  his  numer- 
ous tenants,  by  reason  of  which  there  was  liable  to  be  no  end 
of  bringing  actions  of  trespass,  a  bill  of  peace  to  determine 
the  right  was  sustained.  * 

To  maintain  a  bill  of  peace  the  plaintiff  must  not  only  have 
established  his  title  at  law,  but  he  must  also  be  in  actual  pos- 
session of  the  property.  The  occasion  for  filing  a  bill  in  this 
class  of  cases  will  but  rarely  arise,  because  under  the  code  a 
court  that  renders  judgment  in  favor  of  a  party  usually  has 
power  to  protect  his  rights  —  the  judgment  being  conclusive. 

To  restrain  a  multiplicity  of  suits.  The  remedy  at  the 
present  time  is  resorted  to  almost  exclusively  as  a  means  of 
restraining  a  multiplicity  of  suits,  and  is  to  a  great  extent 


1  Eldridgev.  Hill,  2  John.  Ch.  261 ; 
Bath  V.  Sherwin,  i  Bro.  P.  C  273; 
Ewelm  V.  Andover,  i  Vern.  266;  Leigh- 
ton  V.  Leighton,  i  P.  Wms.  671. 

'  Bash  V.  Western,  cited  in  Mayor  of 
Yorkv.  Pilkington,  I  Atk.284. 

■Tenham  v.  Herbert,  2  Id.  483; 
Conyers  v.  Abergavenny,  i  Id.  285. 

*  Kent,  Ch.  J.,  in  Trustees  of  Hunt- 
ington V.  Nichols,  3  John.  602 ;  Tenham 
Y.  Herbert,  2  Atk.  483. 

In  Huntington  v.  NicoU,  3  Johns. 


606,  Chief  Justice  Kent,  after  quoting 
the  language  of  Lord  Hardwicke  in  Ten- 
ham  V.  Herbert,  2  Atk.  483,  says: 
**  These  observations  are  entitled  to  pecu- 
liar weight,  since  they  come  from  so  great 
a  magistrate  as  Lord  Hardwicke,  who 
presided  for  twenty  years  in  the  English 
Court  of  Chancery,  and  during  all  that 
time  only  three  of  his  decrees  were  ap- 
pealed, and  they  were  aflSrmed,'*  the  gen- 
erous tribute  of  a  great  judge  to  the  faith- 
ful work  of  a  great  judge. 
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superseded  by  other  remedies.  Still,  it  is  one  of  the  means 
which  the  law  has  provided  to  protect  and  enforce  certain 
rights,  and  where  the  plaintiff's  case  clearly  falls  within  its  provis- 
ions he  may  invoke  the  same  with  confidence  in  the  result.^ 
Bills  of  peace  were  originally  introduced  to  supply  a  defect  in 
the  common  law  which  permitted  actions  of  ejectment  to  be 
brought  without  end. 

Bitl  of  peace  continued*  The  receiver  of  an  insolvent 
insurance  company  was  permitted  to  join  in  one  action  all  the 
judgment  creditors  of  the  corporation  who  were  bringing  sep- 
arate actions  against  the  stockholders,  and  enjoin  their  several 
actions,  in  order  that  the  amount  due  from  such  stockholders 
might  be  enforced  by  himself  in  one  action.  ^  So,  where  there 
is  an  abuse  of  power,  as  where  property  had  been  twice  declared 
by  the  highest  court  of  the  state  exempt  from  taxation,  not- 
withstanding which  the  city  officials  continued  to  assess  it,  a  bill 
of  peace  was  sustained.®  And  where  seventy-seven  actions 
were  brought  simultaneously  against  the  plaintiff  on  similar  facts 
to  recover  seventy-seven  penalties  for  running  their  streetcars 
without  license.  The  justice  having  no  authority  to  consoli- 
date the  actions  and  prevent  a  multiplicity  of  suits,  and  a  bill 
of  peace  was  sustained.*  If,  however,  the  court  has  author- 
ity to  consolidate  the  actions,  a  bill  of  peace  will  not  lie.* 

Where  several  plaintiffs  have  a  common  interest  in  the 
subject  of  the  action  and  are  affected  in  the  same  way  by  the 
acts  of  the  defendant,  they  may  join  in  an  action  against  him, 
although  they  hold  by  separate  and  distinct  titles. 

Thus,  the  separate  owners  of  lots  abutting  on  a  public  way 


»  N.Y.  &N.  H.  Ry.  Co.,v.Schuyler, 
17  N.Y.  592;  Patcrson,  etc.,  Ry.  Co.  v. 
Jersey  City,  i  Stockton  Ch.  434.  Bills 
have  been  sustained  where  there  was  a  gen- 
eral right  of  the  plaintiff,  but  no  privity  ex- 
isted between  him  and  the  defendants, 
where  many  more  are,  or  might  be  con- 
cerned, than  those  before  the  court.  In 
such  cases,  however,  the  right  claimed  by 
the  plaintiff  affected  the  defendants  and 
others  in  the  same  way,  and  they  had  a 
common  interest  to  resist  it.  Story's  £q. 
PL  \  124.     In  some  cases  a  bill  may  be 


maintained  against  a  part  of  those  who 
claim  adversely  to  the  plaintiff.  Story 
Eq.  PI.  $$  120-130;  City  of  London  v. 
Perkins,  3  Bro.  P.  C.  602.  Hardcastle  v. 
Smithson,  3  Atk.  245. 

*  Osgood  v.  Lay  tin,  5  Abb.  Pr.  (N. 
S.)i. 

^  Patterson,  etc.,  R.  Co.  v,  Jersey 
City,  I  Stockton  Ch.  434. 

*  Third  Av.  Ry.  Co.  v.  Mayor,  54 
N.  Y.  159. 

*  West  v.  Mayor,  10  Paige,  539. 


T36  TREATISE  ON  THE   LAW  OF  CODE    PLEADING. 

may  join  in  an  action  to  prevent  an  obstruction  of  the  way.^ 
So,  where  water  is  wrongfully  diverted  from  a  stream,  the  sepa- 
rate owners  of  the  land  which  contains  the  natural  channel 
may  join. ^  And  in  an  action  by  a  number  of  taxpayers  on 
their  own  behalf,  and  all  others,  all  who  are  affected  alike  by 

the  illegal  tax  may  join. 

General  i^ame  of  a  bill  of  peace.  There  are  three  points 
to  be  considered  in  preparing  a  petition  under  this  head. 
First:  A  description  of  the  property,  with  a  statement  of  the 
plaintiff's  title  and  right  of  possession.  Second:  That  the 
defendants'  who  contest  the  plaintiff's  right  are  so  numerous  as 
to  render  an  issue  under  the  direction  of  a  court  of  equity 
indispensable  to  embrace  all  the  adverse  parties,  and  prevent  a 
multiplicity  of  suits.  Third:  A  statement  of  the  injuries  com- 
plained of,  to  which  is  to  be  added  an  appropriate  prayer.' 

A  BILL  QUIA  TIMET. 

A  bill  quia  timet  is  a  preventive  remedy  which  may  be 
liled  by  a  party  who  has  reason  to  fear  some  wrong  or  incon- 
venience from  the  neglect  or  culpable  act  of  another.*  The 
name  was  probably  borrowed  from  the  title  of  some  ancient 
writs  at  common  law.  The  foundation  of  the  jurisdiction  is 
(the  probability  of  irreparable  mischief,  the  inadequacy  of  a 
pecuniary  compensation,  and  the  preventing  of  a  multiplicity  of 
suits.  ^  The  cases  where  this  relief  is  most  frequently  sought 
are  where  the  rights  of  property  or  rights  to  be  secured  are  of 
an  equitable  nature  with  a  present  right  of  enjoyment ;  or 
where  the  right  of  enjoyment  is  future  or  contingent.  The 
jurisdiction  exercised  by  the  English  court  of  chancery  in  cases 
of  administration  of  estates  do  not  seem  applicable  in  this 
country  where  courts  are  created  and  have  original  jurisdiction 

^  Taylor  V.  Bay  City,  etc ,  Ry.  Co.,  all   or  any  number    of   those  affected, 

43  N.  W,  R.,  335.  there  seems  to  be  no  sufficient  reason 

•  Reid  V.  Gifford,  Hopk.  473.  why  a  joint  bill  should  not  be  permitted.** 

'  Cooley  on  Taxation,  545.    He  says:  See  the  lai^  number  of  citations  made 

"  Where    the  illegality  extends  to  the  by  him  in  support  of  the  proposition, 

whole  assessment  or  where  it  affects  in  (n.  I,  p.  546.) 
the  same  manner  a  number  of  persons  so  *  Willard*s  £q.  328. 

that  the  question  involved  can  be  pre-  *  Id.  1  Fonb.  Eq.  B.  I,  ch.1,  $2x1. 

sented  without  confusion  by  one  bill,  by 
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in  each  county  for  the  settlement  of  estates.  ^  Where  an  exec- 
utor has  given  a  bond  on  taking  out  letters  testamentary  it  is 
probable  that  a  court  of  equity  has  no  jurisdiction  ^  over  the 
money  coming  into  his  hands. 

A  surety  may  resort  to  equity  if  he  apprehend  danger 
from  the  creditor's  delay,  and  compel  the  creditor  to  sue  the 
principal  debtor,  though  probably  he  must  indemnify  the  cred- 
itor against  the  consequences  of  risk,  delay  and  expense.  ^ 

Where  a  deed  has  been  re-delivered  to  the  grantor  with 
the  intention  of  revesting  the  title  in  the  grantor,  a  bill  guia 
timet  will  lie  to  quiet  the  plaintiff's  possession.* 

A  void  instrument,  which  after  a  great  lapse  of  time  may 
be  used  to  the  plaintiff's  injury  maybe  ordered  to  be  delivered 
up.*  The  remedy  is  appropriate  in  all  cases  where  there  is 
danger  of  the  loss  or  conversion  of  property  or  funds  held  in 
trust  for  the  plaintiff,  and  he  has  no  adequate  remedy  at  law. 
Relief  will  also  be  granted  to  prevent  waste,  destruction  or 
deterioration  of  the  property  while  the  action  is  pending,  or  to 
prevent  great  or  irreparable  injury.® 

Frame  of  a  bill  to  quiet  title.  ^  First.  The  plaintiff  should 
allege  that  he  is  the  owner  (if  such  is  the  fact,  if  not,  state  a 
sufficient  interest  in  him  to  show  a  right  to  maintain  the  action), 
and  is  in  possession  of  (describe  the  property)  and  (state  when 
his  possession  commenced).  Second.  State  in  full  the  wrongs 
of  the  defendant  in  relation  to  the  property  so  that  it  may  ap- 
pear that  the  plaintiff  is  entitled  to  relief.     Third.  If  the  de- 


^  Champlin  v.  Champlin,  4  Edw. 
Ch.  238.  In  this  case  the  bill  was  dis- 
missed, yet  the  court  held  that  it  could 
require  security  to  be  given  for  the  pur- 
chase money. 

*  Mandeville  v.  Mandeville,  8  Paige, 

475- 

»  Hayes  v.  Ward,  4  Johns.  Ch.  123; 

Dillon  V.  Russell,  5  Neb.  484  and  cases 

cited. 

*  Fonda  v.  Sage,  46  Barb.  109. 

*  Davis  V.  Duke,  2  Swanst  165.' 

*  Story *s  Eq.  Juris.  J  857  and  cases 
dted. 

^  In  Hamilton  v.  Cummmgs,  i 
Johns.  Ch.  522-523,  Chancellor  Kent 


says:  "  It  is  every-day  practice,  as  the 
counsel  observed  in"  French  v.  Connelly, 
2  Anst  454,  to  order  instruments  to  be 
delivered  up  of  which  a  bad  use  might 
be  attempted  to  be  made  at  law,  although 
they  could  not  even  there  entitle  the  hold- 
ers to  recover.  It  is,  indeed,  not  very  ap- 
parent why  a  doubt  should  have  been 
started  in  some  of  these  modem  cases 
as  to  the  general  jurisdiction  of  the  court, 
when  we  consider  the  uniform  tenor  and 
language  of  the  ancient  decisions."  The 
law  should  be  liberally  construed  in  favor 
of  justice.  In  many  cases,  however,  the 
reliefshould  be  granted  on  payment  of 
costs. 


/ 
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fendant  has  a  claim  upon  the  property,  as  by  mortgage  or 
otherwise,  to  cancel  which  is  the  object  of  the  action,  allege  an 
offer  to  pay  the  amount  due  thereon  —  in  other  words,  to  do 
equity;  and  in  many  cases  it  may  be  necessary  to  allege  that 
the  plaintiff  brings  the  money  into  court  to  be  applied  by  it. 
Add  an  appropriate  prayer  for  relief. 


BILL  TO   REMOVE  A  CLOUD  AND  QUIET  TITLE. 

Bill  to  remove  a  cloud  and  quiet  title  is  a  branch  of  the 
law  of  quia  timet.  It  is  regulated  by  statute  in  many  of  the 
states,  and  before  bringing  an  action  the  statute  of  the  state, 
and  decisions  thereon,  should  be  examined.  The  action  must 
be  brought  in  the  name  of  the  real  party  in  interest,  therefore, 
the  grantee  of  land  cannot  bring  an  action  in  the  name  of  his 
grantor,  though  the  latter  was  out  of  possession  when  he  con- 
veyed.* He  must  bring  the  action  in  his  own  name.  In  most 
cases  to  maintain  the  action  the  plaintiff  must  allege  that  he  is 
in  possession  and  the  defendant  out  of  possession  of  the  prop- 
erty.^ The  general  rule  is  where  the  defendant  is  in  posses- 
sion the  plaintiff  must  bring  ejectment,  as  in  that  action  either 
party  may  demand  a  jury.® 

To  remove  cloud  and  quiet  title  to  vacant  land  the 
plaintiff  must  allege  and  prove  his  title  in  order  to  maintain 
the  action. 

Parties  defendant  in  action  to  remove  cloud.  All  per- 
sons having  an  interest  in  the  land  or  who  will  be  affected  by 
the  judgment,  must  be  brought  before  the  court.  The  rule  as 
to  parties  defendant  is  very  clearly  stated  by  the  court  of  ap- 
appeals  of  New  York  as  follows:  "  Here  are  twenty-four  per- 
sons claiming  title  to  this  real  estate.  They  all  denied  the 
plaintiff's  right  upon  the  same  ground,  and  claimed  title  from 


»  Peck  V.  Sims,  22  N.  E.  R.  313. 
This  decision  was  rendered  under  the  In- 
diana statute;  but  the  rule  is  general  in  the 
code  states. 

«  Thomas  v.  White,  2  O.  S.  540  ; 
Code  of  Colo.  %  2yj  >  Kansas.  J  594 , 
Utah,  254 ;  Oregon,  %  500 ;  Wiscon- 
sin, $  3186.  In  some  of  the  states  any 
person  claiming  an  interest  in  real  prop- 


erty, whether  he  is  in  possession  or  not, 
may  maintain  the  action.  Lees  v.  Wet- 
more,  58  Iowa,  170;  Stoddart  v.  Burge, 
53  Cal.  394. 

'  Wakefield  v.  Day,  41  Minn.  344. 
In  other  words,  where  a  party  has  an 
adequate  remedy  at  law,  an  equitable  ac- 
tion cannot  be  sustained.  Gray  v.  Tyler; 
40  Wis.  579. 
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the  same  source,  and,  therefore,  had  the  same  defense  to  the  ac- 
tion. •  •  Under  the  revised  statutes  these  defendants,  if 
they  hard  all  been  in  possession  of  this  real  estate,  claiming  the 
same  title  which  they  set  up  as  defendants  in  this  action,  could 
all  have  been  united  as  defendants  in  an  action  of  ejectment.*'^ 
This  restriction,  however,  of  the  claim  of  title  "from  the  same 
source,"  applies  only  to  particular  cases.  The  general  rule  is 
that  persons  who  claim  an  interest  in  the  property  adversely  to 
the  plaintiff  may  be  made  defendants,  and  the  fact  that  one  of 
the  defendants  claims  the'whole  of  the  property,  and  the  others 
separate  parcels  thereof,  all  deriving  from  separate  sources, 
does  not  render  their  joinder  improper.* 

What  a  sufficient  allegration  of  title.  There  is  consider- 
able conflict  in  the  authorities  as  what  constitutes  a  sufficient 
allegation  of  title.  If  the  land  is  unoccupied,  an  allegation 
that  the  plaintiff  is  possessed  of  the  legal  title  would  seem  to 
be  sufficient,  as  the  legal  title  where  there  is  no  other  posses- 
sion draws  the  possession  with  it.  *  An  allegation  that  the 
plaintiff  is  seized  in  fee  simple  of  the  land,  and  is  in  possession 
thereof,  is  sufficient.  *  . 

Answer  and  cross-petition  to  quiet  title.  In  an  ac- 
tion to  recover  possession  or  to  remove  a  cloud  from  and 
quiet  title  to  real  estate,  the  defendant  may  set  up  any 
defense,  legal  or  equitable,  which  he  may  have,  and  not  only 
defeat  the  plaintiff's  action,  but  have  the  title  quieted  and  con- 
firmed in  himself.  This  is  illustrated  by  Dale  v.  Hunne- 
man,^  an  action  of  ejectment.  The  answer  was  a  general 
denial  which  simply  put  in  issue  the  right  of  possession.  In 
the  opinion,  the  rule  is  stated  that  where  a  contract  is  relied 
upon,  as  for  the  purchase  of  the  premises,  it  must  be  pleaded. 
It  is  said  (p.  224),  the  defendant  may  set  up  in  his  answer 


*  Fisher  v.  Hepburn,  48  N.  Y.  41- 

55- 

«  Ellis  V.  N.  Pac  R.  Co.,45N.  W. 

R.  811.  It  is  said  (p.  8:2):  "A  complaint 

does  not  improperly  unite  several  causes 

of  action  which  relate  to  matters  of  the 

same  nature,  all  connected  with  each 

other,  in  which  all  the  defendants  are 

more  or  less  interested  or  concerned, 

though  their  rights  in   respect  to  the 


general  subject  of  the  action  may  be  dif- 
ferent,  and  some  may  be  directly  inter- 
ested only  in  a  part  of  the  general  claim." 

•  Lejieune  v.  Harmon,  29  Neb. 
268. 

*  Gage  V.  Kaufman,  133  U,  S.  471 ; 
Rough  V.  Simmons,  65  Cal.  227;  Stat- 
ham  V.  Dusy,  11  Pac.  R.  606. 

'  12  Neb.  221. 
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the  facts  showing  him  to  have  an  equitable  right  to  a  convey- 
ance from  the  plaintiff,  and  if  he  prove  himself  equitably  the 
owner  and  entitled  to  the  possession,  he  will  not  only  defeat 
the  action,  but  obtain  affirmative  relief.  In  all  cases  where 
affirmative  relief  is  sought  by  the  defendant,  the  facts  entitling 
him  thereto  must  be  set  up  in  the  answer.  ^ 

Judge  Field,  of  the  United  States  Supreme  Court,  in  speak- 
ing of  an  equitable  defense  to  an  action  for  possession, 
says:  "The  answer  or  plea  in  such  case  is  in  the  nature  of  a 
bill  in  equity,  and  should  contain  all  its  essential  averftients.  The 
defendant  then  becomes  with  reference  to  the  matters  averred  by 
him  an  actor,  and  seeks  by  the  equities  presented  to  estop  the 
plaintiff*  from  prosecuting  the  action,  or  to  compel  a  transfer 
of  title. '*2 

Frame  of  answer  or  cross  petition  to  quiet  title.  First: 
The  defendant  may  deny  the  plaintiff"'s  title  and  right  of 
possession  and  should  plead  the  facts  as  on  his  own  title,  as, 

that  on  the day  of 18 ,  one  A  B,  then  the  owner 

of  and  in  possession  of  said  land,  entered  into  a  contract  (in 
writing)  with  the  defendant  as  follows  (copy  contract).  Second: 
That  the  defendant  thereupon  entered  into  possession  of  said 
premises  in  pursuance  of  said  contract,  and  has  remained  in  the 
quiet  and  peaceable  possession  thereof  ever  since.  Third: 
That  the  defendant  has  duly  performed  all  the  conditions  of 
said  contract  on  his  part  to  be  performed.     Fourth:     That  E 

F,  on  the day  of 18 ,  was  the  owner  in  fee  of 

said  premises,  and  duly  conveyed  the  same  to  said  A  B,  but 
said  A  B  neglected  to  file  his  deed  for  record  in  the  office 
of  the  recorder  of  deeds,  and,  by  reason  of  said  failure 
of  A   B    to    record    his    deed    from    E    F    for  said    land, 

there  was  a  break  in  the  chain  of  title  of  the  records  of 

county,  and  on  the day  of 18 ,  and  while  the 

defendant  was  in  possession  of  said  l^nd,  and  with  knowledge  of 
his  rights,  the  plaintiff*  obtained  a  quit-claim  deed  for  said  land 

^  Gibson  v.  Chouteau,  13  Wall.  103.  128;  Brack  v.  Tucker,  42  Id.  346;  Rog- 

«  Bliss  Code  PL  ^  349-351;  Dewey  ers  v.  Beach,  17  N.  E.  R.  609;  Trustees 

V.  Hoag,  15  Barb.  36$;  DuPontv.  Davis,  v.  Rausch,   122    Ind.    167;  Wilson    v, 

35   Wis.   631;   Estrada  v.  Murphy,  19  Hooser,  45  N.  W.  R.  316. 
Cal.  248;   Blum  v.  Robertson,  24  Id. 
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from  said  E  F,  and  that  is  the  title  which  he  is  seeking  to 
enforce  in  this  case,  etc. 

A  BILL  TO  PERPETUATE  TESTIMONY  UNDER  THE  FORMER 

CHANCERY  PRACTICE. 

The  object  of  a  bill  of  this  kind  is  to  preserve  and 
perpetuate  testimony  where  it  is  in  danger  of  being  lost  be- 
fore the  matter  to  which  it  relates  can  be  made  the  subject  of 
judicial  investigation.  The  party  who  seeks  to  perpetuate  the 
testimony  must  show  by  his  bill  that  he  has  some  interest  in  the 
subject  matter  that  may  be  endangered  if  the  testimony  now 
sought  to  be  perpetuated  is  lost. 

Will  not  be  grranted  when.  A  court  will  not  perpetuate  tes- 
timony in  the  right  of  a  plaintiff  which  may  be  immediately 
barred  by  the  defendants  as  in  case  of  a  parol  license.  If,  however, 
the  interest  be  a  present  vested  one  and  not  liable  to  such  ob- 
jection, the  claimant  may  maintain  the  bill>  If  the  matter  in 
controversy  can  be  made  the  subject  of  immediate  judicial  in- 
vestigation by  the  party  who  seeks  to  perpetuate  the  testimony 
the  bill  will  be  dismissed,  because  such  party  may  commence 
his  action  at  once  and  have  a  trial  on  the  merits.  If,  however, 
he  cannot  bring  the  matter  in  controversy*  to  an  immediate 
judicial  investigation,  as  where  his  title  is  in  remainder,  the  bill 
will  be  sustained.^ 

Objections  to  testimony  procured  by  bill  to  perpetuate. 

Judge  Story  points  out  some  of  the  objections  to  this  kind  of 
testimony  as  follows:  First,  it  leads  to  a  trial  on  written  deposi- 
tions, which  is  deemed  (at  least  in  courts  of  common  law)  to  be 
much  less  favorable  to  the  cause  of  truth  than  the  viva  voce 
examination  of  witnesses.     But,  what  is  still  more  important, 
inasmuch  as  those  depositions  can  never  be  used  until  after  the 
death  of  the  witnesses,  and  are  not,  indeed,  published  until 
after  their  death,  it  follows  that,  whatever  may  have  been  the 
perjury  committed  in  those  depositions,  it  must,  necessarily, 
go  unpunished.     The  testimony,  therefore,  has 'this  infirmity, 
that  it  is  not  given  under  the  sanction  of  those  penalties  which 
the  general  policy  of  the  law  imposes  upon  the  crime  of  per- 
;^jy.    It  is  for  these  reasons  that  courts  of  equity  do  not  gcn- 

^  Sto.  £q.  Juris.  $(  I5o6-:5io. 
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erally  entertain  bills  to  perpetuate  testimony,  for  the  purpose 
of  being  used  upon  a  future  occasion,  unless  where  it  is  abso- 
lutely necessary  to  prevent  a  failure  of  justice.^ 

If,  therefore,  it  be  possible  that  the  matter  in  controversy 
can  be  made  the  subject  of  immediate  judicial  investigation  by 
the  party  who  seeks  to  perpetuate  testimony,  the  court  will 
not  entertain  a  bill  for  any  purpose.^ 

The  sole  rigrht  of  the  bill  to  perpetuate  testimony  is  to 
assist  other  courts,  and  to  preserve  evidence  to  prevent  future 
litigation.*  The  bill  must  show  that  the  plaintiff  has  some 
right  in  the  subject  matter  which  maybe  endangered  if  the  tes- 
timony sought  is  lost  ;  and  it  is  equally  indispensable  that  the 
bill  should  state  that  the  defendant  has,  or  claims  to  have,  an 
interest  to  contest  the  right  or  title  of  the  plaintiff  in  the  sub- 
ject matter  of  the  proposed  testimony.  The  bill  should  also 
show  some  ground  of  necessity  for  perpetuating  the  evidence, 
as  that  the  facts  to-which  the  proposed  testimony  relates  can 
not  be  immediately  investigated  in  court,  stating  the  reasons 
for  the  delay.  * 

The  code  has  provided  a  simple  substitute  for  a  hill  in 
chancery  to  perpetuate  testimony,  but,  as  the  provisions  of 
the  different  statutes  vary,  the  pleader  should  consult  the 
statutes  and  decisions  of  his  own  state. 

General  ft>ame  of  the  bill.  The  plaintiff  should  set  forth 
his  interest  in  the  subject  matter  in  relation  to  which  the  testi- 
mony is  sought,  and  the  names  of  the  parties  interested  in  the 
property. 

Second.  The  names  and  residences  of  the  witnesses  pro- 
posed to  be  examined. 

Third.  Allege  a  sufficient  cause  for  desiring  the  testimony 
perpetuated,  as  that  C  D  is  threatening,  or  about  to  institute, 
an  action  in  relation  to  the  subject  matter  (describing  it)  in 
reference  to  which  the  evidence  is  desired.  (State  the  cause 
according  to  the  facts.) 

Fourth.  If  there  is  danger  of  the  loss  of  the  testimony 
from  the  removal  or  death  of  the  witnesses,  so  allege,  and  thaf 
the  petitioner  believes  the  testimony  to  be  material,  etc.     In- 

>  Sto.  Eq.  Juris.  $  1507.  »  Story's  Eq.  PI.  1 1505. 

>  Sto.  Eq.  Juris.  $  150&  «  Story's  Eq.  PL  ||  1506.13. 
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terrogations  to  each  witness  should  be  attached  to  thfe  petition, 
and  it  should  be  verified  and  filed  in  the  mode  pointed  out  by 
statute. 

BONDS  FOR  THE  PAYMENT  OF  MONEY. 

In  an  action  on  a  bond  for  the  unconditional  payment  of 
money,  substantially  the  same  procedure  may  be  had  as  in  an 
action  upon  a  bill  of  exchange  or  promissory  note,  except  that 
where  the  penalty  exceeds  the  debt  the  amount  of  recovery 
will  be  restricted  to  the  latter  sum,  with  interest  and  costs. 

General  frame  of  petition  on  bond  for  the  payment  of 
money.  First.  Allege  the  making  and  delivery  of  the  bond 
by  the  defendant  to  the  plaintiff,  if  between  the  original  par- 
ties, and  set  out  a  copy  thereof.  Second.  Allege  that  no  part 
thereof  has  been  paid  (if  such  is  the  fact).  If  not,  state  cor- 
rectly the  amount  paid  thereon;  then  state  that  a  specified 
sum  is  due  to  the  plaintiff  on  the  instrument  for  which,  with 
interest  from  a  date  named,  a  judgment  is  prayed.  ^ 

BONDS  OF  INDEMNITY. 

When  a  sheriff,  marshal  or  constable  about  to  levy  or  has 
levied  a  writ  of  attachment  or  execution  upon  property  which 
is  believed  to  belong  to  the  debtor,  but  the  ownership  of  which 
is  in  doubt,  he  may  demand  an  indemnifying  bond  from  the 
party  for  whose  benefit  the  seizure  has  been  or  is  to  be  made. 
If  a  party  other  than  the  attachment  or  judgment  debtor  recovers 
a  judgment  against  the  officer  for  the  goods  levied  upon  by  him, 
the  officer  may  have  recourse  upon  the  bond  of  indemnity.^ 

Wben  cause  of  action  accrues.  Where  a  party  has  an 
indemnity  not  only  against  actual  damage  or  expense,  but 
also  against  any  liability  for  damages  or  expenses,  he  need  not 
wait  to  commence  his  suit  until  he  has  actually  paid  such  dam- 

*  If  the  plaintiff  is  not  the  obligee  •  In  Stone  v.    Hooker,  9  Cow.,  it 

named    in    the    bond,  the   assignment  was  held  that  the  officer  was  not  entitled 

should  be  set  forth  in  the  second  para-  to  indemnity  if  he  knew  the  act  was  a 

graph,  as,  "  on  the  —  day  of  —  18  —  trespass    and   illegal     The    true   rule 

saki  A  6,  the  obligee  in  said  bond,  in-  seems  to  be  that  there  can  be  no  recovery 
dorsed  said  bond  as  follows:     *  Pay  C  D    '    where  the  parties  knowingly  and  wan- 

or  order  A  B  and  delivered  the  same  to  tonly  committed  the  wrong.    Acheson 

the   plaintiff,' "  as  in  an  action  on  a  v.  Miller,  2  O.  S.  203. 
promitsory  note. 
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ages,  his  right  of  action  is  complete  when  he  becomes  legally 
liable  for  them.^ 

Does  not  cover  exempt  property.  A  bond  to  indemnify 
a  sheriff  against  a  levy  on  the  property  of  a  third  person  does 
not  cover  a  levy  on  property  of  the  judgment  debtor  which  is 
exempt.  2 

May  recover  attorney  fees.  Where  the  condition  of  the 
bond  is  to  save  the  officer  harmless  from  all  damages,  in- 
cluding counsel  fees,  which  he  may  incur  in  consequence  of  the 
legal  enforcement  of  payment  of  the  penalty  of  the  bond,  the 
officer  may  recover  a  reasonable  sum  paid  as  attorney  fees  in  an 
action  on  the  bond.*  The  return  of  the  original  execution 
after  the  giving  of  a  bond  and  a  sale  of  the  property  thereafter 
under  a  vendi  will  not  relieve  the  obligors  *  as  to  notice  of 
prior  levies.* 

Recovery  limited  to  amount  of  penalty.  An  officer  who 
makes  a  levy  upon  property  supposed  to  belong  to  the  debtor, 
and  receives  a  bond  of  indemnity  to  sell  the  same  cannot  re- 
cover on  such  bond  more  than  the  amount  of  the  penalty 
thereof,  although  he  may  have  sustained  greater  damages  from 
the  direction  of  the  defendant  to  levy  on  property  which  did 
not  belong  to  the  judgment  debtor.^ 

General  frame  of  petition  on  indemnity  bond.     First. 

Allege   that,  on  the day  of i8 ,  the  defendant 

caused  to  be  issued  the  attachment  (or  execution)  against  the 
goods  and  chattels  of  one  E  F,  directed  to  the  plaintiff  (as 
sheriff)  of county. 

Second.     That  the  plaintiff,  at  the  date  aforesaid,  was  sheriff 

of county,  and  said  writ  was  delivered  by  the  defendant 

to  him,  as  such  officer,  to  be  executed. 

Third.     That,  on  the  day  named,  the  plaintiff  levied  said 

'  Chace  v.  Hinman,  8  Wend.  45a;  In  this  case  the  bond  recited  the  judg- 

Challoner  v.  Walker,  i  Burr.  574;  Jones  ment,  and  that  the  plaintiflf  had  levied  on 

V.  Childs,  8  Nev.  121 ;  McBeth  v.  Mcln-  property  claimed  by  other  persons  than 

tyre,  57  Cal.   49;  Stout  v.    Folger,  34  the  defendant  in  the  writ. 
Iowa,  74;  Gregory  v.  Hartley,  6  Neb.  '  Tumstead  v.  Nixdorf,  80  CaL  647. 

356;  Lathrop  V.  Atwood,  21  Conn.  117;  <  Id. 

In  re  Negus,  7  Wend.  499;  Wilson  v.  «  Grant  v.  Tefft,  7  N.  Y.  S.  129. 

Stilwell,  9  O.  S.  467.  •  Stevens  v.  Wolf,  77  Tex.  215. 

>  Evans  v.  Collar,   75  Mich.  433. 
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writ  upon  (describe  the  property),  as  the  goods  and  chattels  of 
said  E.  F. 

Fourth.     That,  on  the day  of 1 8 ,  one  G  H 

•claimed  said  goods  as  being  his  property,  of  which  said  defend- 
dant  was  duly  notified. 

Fifth.  That  thereupon  on  said  day  the  defendant  made 
and  delivered  to  the  plaintiff  an  indemnifying  bond,  the  condi- 
tion of  which  is  as  follows  (copy  condition),  and  thereupon  the 
plaintiff  sold  said  goods  under  said  writ  in  the  manner  required 
by  law. 

Sixth.  Afterward  said  G  H  brought  an  action  against  the 
plaintiff  in  the court,  of  which  the  defendant  had  due  no- 
tice, and  on  the day  of ,  i8 ,  recovered  a  judg- 
ment for  said  goods  against  the  plaintiff  in   the  sum  of  $ . 

Seventh.  The  plaintiff  has  requested  the  defendant  to  pay 
said  sum  and  save  the  plaintiff  harmless  from  said  judgment, 
but  the  defendant  has  wholly  failed  to  pay  the  same,  or  any 
part  thereof,  or  to  save  the  plaintiff  harmless  therefrom,  and 
the  plaintiff  has  sustained  damages  in  the  sum  of  $ . 

Add  an  appropriate  prayer. 

Bond  to  indemnify  persons  other  than  officers.  The 
doctrine  seems  to  be  now  well  settled  both  in  this  country  and 

in  England,  that  if  there  be  a  contract  to  indemnify  simply  and 
nothing  more,  then  damage  must  be  shown  before  the  party 
indemnified  is  entitled  to  recover,  but  where  there  is  an  affirm- 
ative contract  to  do  a  particular  act  or  to  pay  a  certain  sum  or 
several  sums  of  money,  then  it  is  no  defense  to  plead  that  the 
defendant  has  not  been  damnified,  and  the  measure  of  dam- 
ages in  such  case  is  the  amount  agreed  to  be  paid,  or  the 
proper  expense  of  doing  the  act  agreed  to  be  done.^ 

The  principle  is  applicable  in  all  cases  where  there  is  an 
agreement  of  the  obligors  to  do  certain  specific  acts  or  pay 
certain  debts,  etc.  Thus  in  Wilson  v.  Stillwell,  supra,  where 
the  defendant  had  retired  from  the  firm  of  J.  M.  Tooker  &  Co., 
and  the  remaining  members  of  the  firm  executed  a  bond  to 
him,  the  condition  of  which  was  as  follows :     "  Whereas,  the 

^  Wilson  V.  Stillwell,  9  0|  S.  470;  gus,  7  Wend.  499;  Loosemore  v.  Rad- 

Port  V.  Jackson,  17  Johns.  239;  Mann  v.  ford,  9  Mees.  &  Wells,  657;  Lathrop  v. 

Eckford,  15  Wend.   502;  Ex  parte  Ne-  Atwood,  21  Conn.  118. 

10 
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above  bounden,  John  M.  Tooker,  has  agreed  to  pay  all  the 
liabilities  of  the  late  firm  of  J.  M.  Tooker  &  Co.  If  the  said 
John  M.  Tooker  shall  settle  up  and  liquidate  all  claims  agaihst 
said  firm  of  J.  M.  Tooker  &  Co.,  then  this  obligation  to  be 
void  and  of  no  effect;  otherwise  to  remain  in  full  force  and 
virtue."  The  bond  was  signed  by  all  the  remaining  members 
of  the  .firm,  and  all  were  held  liable  thereon  upon  a  failure  to 
pay  the  firm  debts. 

Frame  of  petition  on  bond  to  indemnify  persons  other 
than  officers*     First.  The  plaintiflf  should  state  the  nature  of  the 

case  as,  that  on  the day  of 18 — ,  the  firm  of  J.  M. 

T.  &  Co.  was  composed  of  the  following  persons,  viz.:  J.  S., 
J.  M.  T.  and  the  plaintiff,  and  were  carrying  on  the*  business 
of ,  at ,  and  indebted  to  various  persons  in  divers  sums. 

Second.  On  said  day  the  plaintiff,  with  the  consent  of  J.  S. 
and  J.  M.  T.,  retired  from  and  ceased  to  be  a  member  of  said 
firm,  and  in  the  settlement  of  the  firm's  business  said  parties 
assumed  the  partnership  debts  and  executed  a  bond  to  the 
plaintiff  duly  signed  by  them,  the  condition  of  which  is.  as 
follows  (copy  condition). 

Third.  Said  defendants  have  failed  to  pay  said  firm  debts 
as  they  had  covenanted  and  agreed,  but  there  remain  unpaid 
and  owing  by  said  late  firm  of  J.  M.  T.  &  Co.  the  following 
debts:  (State  in  detail  with  amount  of  damages.)  Add  an 
appropriate  prayer. 

Breach  of  condition  of  official  bonds.  In  pleading  the 
breach  of  the  condition  of  a  bond  the  condition  should  be  set 
out  in  the  petition  and  the  breach  of  such  condition  alleged. 
Many  courts  seem  to  have  drawn  nice  distinctions  in  regard  to 
what  constitutes  a  suflficient  allegation  of  a  breach  of  the  con- 
dition, but  it  is  apparent  that  a  breach  is  well  assigned  if  it 
negatives  the  words  of  the  condition.  If  a  more  definite  state- 
ment is  desired  a  motion  to  that  effect  should  be  filed. 

In  an  action  agrainst  an  officer  for  tort.  In  an  actioa 
against  a  sheriff,  on  his  bond,  to  recover  for  a  tort  com- 
mitted by  him,  the  petition  must  show  that  the  act  com- 
plained of  was  done  by  the  officer  while  in  the  performance  of 
official  duties,  and  that  the  defendant  Jias  sustained  damages 
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thereby.  ^  If  a  hpnd  is  conditioned  to  do  one  thing  or  another, 
as  that  the  obligor  will  indemnify  the  county  or  appear  at  the 
next  term  of  court,  etc. ,  the  pleader  must  allege  his  failure  to 
comply  with  either  alternative.  ^ 

Frame  of  petition  in  an  action  on  an  undertaking  for 
an  attachment.  First.  The  petition  should  contain  allega- 
tions showing  that  the  defendant,  at  a  time  stated,  commenced 

an  action    in  a  court  named as  in  the court  of 

in  the  county  of against  the  plaintiff  for  the  recovery  of 

money. 

,  Second.  That  he  caused  an  order  of  attachment  to  be 
issued  out  of  said  court  and  levied  on  the  property  of  the 
plaintiff  (upon  the  ground  that  the  debt  was  fraudulently  con- 
tracted). 

Third.  That  on  the  day  named,  said  defendant,  with  S  T 
and  U  V  as  sureties,  gave  an  undertaking  in  said  cause  as  fol- 
lows (copy  the  undertaking). 

Fourth.  That  on  a  day  named  the  attachment  was  dis- 
charged and  set  aside. 

Fifth.  That  the  attachment  was  wrongfully  sued  out,  as 
the  plaintiff  had  not  (fraudulently  contracted  the  debt),  (nega- 
tive the  grounds  of  attachment),  and  the  allegations  to  that 
effect  in  the  defendant's  affidavit  were  false  and  untrue. 

Sixth.     At  the  time  of  the  levying  of  said  attachment  the 

plaintiff  was  engaged  in  the  mercantile  business  in  ,  his 

daily  sales  being  about  $ . 

Seventh.  That  the  sheriff,  in  levying  said  attachment,  took 
possession  of  the  plaintiff's  place  of  business  and  removed  said 

goods  to  ,  and  kept  the  plaintiff  out  of  possession  for 

weeks,  whereby  the  plaintiff's  business  was  broken  up, 

and  his  credit  ruined,  etc.,  to  his  damage,   in  the  sum    of 

$ — . 

Official  bonds.  A  bond  which  the  statute  requires  to  be 
executed  by  an  officer  is  an  official  bond. 

The  use  of  the  words  in  the  condition  that  the  obligor 
"  shall  well  and  truly,  faithfully,  firmly  and  impartially  execute 
and  perform  "  for  the  words  of  the  statute,  "  faithful  performance 

^  Huffman  v.  Kopplekom,  8  Neb.  *  People  v.  Tilton,  13  Wend.  597. 

344 ;  Kopplekom  v.  Huffman,  12  Id.  95. 
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of  his  duties,"  does  not  impose  on  the  principal  conditions  not 
required  by  law  in  the  performance  of  his  duties.^ 

Approval  of  bond.  In  some  of  the  states  there  must  be 
a  formal  approval  of  a  bond  before  the  officer  can  exercise  any 
of  the  duties  of  his  office.  Where  such  is  the  law,  it  may  be 
well  to  allege  the  approval  in  an  action  on  the  bond.  But 
where  a  bond  has  been  delivered  to  the  proper  officer  for 
approval,  and  retained,  an  approval  may  be  presumed.^ 

From  what  time  it  takes  effect.  A  bond  takes  effect 
from  the  date  of  delivery.  The  delivery  is  not  a  conditional 
one  which  will  postpone  the  obligor's  undertaking  to  the  time 
of  its  acceptance,  but  an  admission  that  the  bond  is  then  bind- 
ing upon  the  principal,  and  will  be  so  from  that  time  if  it 
should  be  accepted.^ 

Common  law  bond.  A  bond  with  sureties  given  by  a  pub- 
lic officer  for  the  faithful  performance  of  his  duties,  .although 
not  valid  as  a  statutory  obligation,  may  be  binding  as  a  volun- 
tary bond,  and  an  action  be  maintained  therepn.* 

To  render  the  sureties  liable  on  an  official  bond  the  acts 
must  be  done  by  the  officer  virtute  officii^  and  not  colore  officii 
merely.® 

Frame  of  petition  on  official  bond.  First.  The  plaintiff 
should  allege  the  appointment  or  election  of  the  principal  de- 
fendant to  the   office  of for  the  term  of years  from 

;  that,  in  pursuance  of  said  election,  etc.,  he  executed  a 

bond  to ,  etc.,  in  the  sum  of.$*: ,  with 

as  sureties,    which  bond  was  duly  approved,   and   said 

thereupon  entered  upon  the  duties  of  his  office. 


1  Mayor  v.  Evans,  31  N.  J.  342; 
Boring  v.  Williams,  17  Ala.  51a  The 
rule  seems  to  be  different  where  a  person 
voluntarily  gives  an  officer  a  bond,  the 
conditions  of  which  are  broader  than  the 
statute  —  as  where  property  levied  upon 
is  received  by  him.  Burrall  v.  Acker, 
23  Wend.  606;  People  y.  Reeder,  25  N. 
Y.  302  J  Slutter  v.  Kirkendall,  looPenn. 
St.  307-312;  2  Am.  &  Eng.  Ency.  of 
Law,  466  G,  and  cases  cited. 

8  McCracken  v.  Todd,  I  Kas.  149 ; 
People  V.  Edwards,  9  CaL  286;  People 
V.  Evans,  29  Id.  436;  Mendocinp  Co.  v. 


Morris,  32  Id.  145  ;  State  v.  Shirley,  I 
Ired.  L.  597;  State  v.  Wall,  2  Id.  267 ; 
State  V.  Pool,  5  Id.  105. 

3  Butler  V.  U.  S.,  21  Wall.  272; 
Johnson  v.  Harvey,  84  N.  Y.  363;  Eber- 
hardt  v.  Wood,  6  Lea,  467;  Bryant  v. 
Woods,  II  Id.  327. 

*  Goodrum  v.  Carroll,  2  Humph. 
490;  Branch  v.  Elliot,  3  Dev.  L.  86;  i 
Waits  Act.  and  Def.  691. 

*  Morris  v.  Van  Voast,  19  Wend. 
283;   Huffman  v.  Koppelkom,  8  Neb. 

344. 

^  Huffman  v.  Koppelkom,  supra. 
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Second.     That  said  bond  contained  a  condition  as  follows. 
(Copy  condition.) 

Third.     That   on  the day  of ,  18 — ,  the  plaintiff 

recovered  a  judgment   against  C  D  in  the Court  of 

county  for  the  sum  of  $ ,  and  $ costs  of  suit. 


Fourth.     That   on  the 


day  of— — ,  1 8 — ,  an  execu- 


tion was  duly  issued  on  said  judgment  and  delivered  to  said 
defendant,  as  sheriff  of  said  county,  to  levy  upon  and  make  of 
the  property  of  C  D  the  sum  of  $ . 

Fifth.  That  said  defendant  did  levy  upon  and  sell  the 
goods  and  chattels  of  said  C  D,  and  obtained  from  said  sale 
the  sum  of  $ in  full  satisfaction  of  the  judgment  and  ex- 
ecution, but  said  defendant  has  neglected  and  refused  to  pay 
said  money  to  the  plaintiff,  or  any  one  for  him,  and  keeps  and 
retains  the  same,  to  the  damage  of  the  plaintiff  in  the  sum 
of$ . 

Add  an  appropriate  prayer. 

It  is  unnecessary  to  allege  that  he  obtained  the  money  by 
virtue  of  his  office.     That  appears  by  the  statement  of  facts. 


BREACH  OP  PROMISE. 

An  action  of  this  kind  is  based  on  the  mutual  agreement  of 
a  man  and  woman  to  become  husband  and  wife  and  which  agree- 
ment has  been  broken  by  one  of  the  parties  refusing  to  comply 
therewith. 

it  is  unnecessary  that  the  contract  be  in  writing, ^  or  in  any 
particular  form,^  although  it  has  been  held  that  if  the  marriage 
was  not  to  take  place  within  a  year  an  oral  agreement  would 
be  void.^     It  is  probable  that  the   familiar  rule  that,  contracts 


>  Kelly  V.  Riley,  106  Mass.  339. 
■  Roman  v.   Earle,  53  N.  Y.  267; 
Cole  V.    Holliday,  4  Mo.   App.  94.  In 
Wightman  V.    Coates,    15  Mass.  i,  itis 
said  18  it  then  necessary  that  an  express 
promise  in  direct  terms  should  be  proved. 
A  necessity  for  this  would  imply  a  state 
of  public  manners  by  no  means  desirable. 
That  young  persons  of  different  sexes, 
instead  of  having  their  mutual  engage- 
ments inferred  from  a  course  of  devoted 
attention  and  apparently  exclusive   at- 


tachment, which  is  now  the  common 
evidence,  should  be  obliged,  before  they 
consider  themselves  bound,  to  call  wit- 
nesses, or  execute  instruments  under 
hand  and  seal,  would  be  destructive  of 
that  chaste  and  modest  intercourse  which 
is  the  pride  of  our  country ;  and  a  bold- 
ness of  manners  would  probably  succeed, 
by  no  means  friendly  to  the  character  of 
the  sex  or  the  interests  of  society 

'  Nichols  V.   Weaver,  7  Kas.  373; 
Paris  V.  Strong,  51  Ind.  339. 
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which  may  be  performed  within  a  year  are  not  void,  will  ap- 
ply in  such  cases.  ^ 

An  action  for  specific  performance  of  the  contract  will  not 
lie,  2  the  remedy  being  damages.  ^ 

Capacity  of  the  defendant*  In  order  that  the  contract 
shall  be  binding  on  the  defendant  he  must  be  capable  of  mak- 
ing a  valid  contract.  Therefore,  an  infant  may  disavow  the 
contract,  in  which  case  he  will  not  be  liable.  The  contract  is 
not  void  but  voidable  at  the  election  of  the  infant.  * 

Infant  plaintiff.  If  a  person  of  full  age  and  an  infant  agree 
to  marry  each  other,  the  person  of  full  age  will  be  bound  while 
the  infant  may  elect  whether  to  disaffirm  or  affirm  the  agree- 
ment.* 

Failure  to  allege  the  age  of  the  parties  not  demurrable. 
In  an  action  for  breach  of  promise  to  marry,  a  petition  is  not 
demurrable  for  a  failure  to  allege  that  the  parties  were  of  mar- 
riageable age  when  the  contract  was  made,  the  presumption  as 
to  all  contracts  being  that  the  parties  thereto  are  competent  to 
contract.  ^ 

SufBcient  allegations.  A  petition  which  stated  that  in 
consideration  that  the  plaintiff  being  unmarried,  promised  to 
marry  the  defendant  on  or  about  the  30th  day  of  April,  1885, 
and  that  the  plaintiff,  confiding  in  the  promise  of  the  defend- 
ant, had  been  during  all  the  time,  and  still  was  ready,  etc., 
and  that  she  had,  in  reliance  on  the  promise  of  the  defendant, 
incurred  great  expense  in  preparing  suitable  clothing,  and 
otherwise  getting  ready  to  comply  with  her  engagement,  of 
all  which  the  defendant  had  notice,  etc.,  with  an  allegation 
that  the  defendant  failed  and  refused  to  keep  and  perform  this 
promise,  contains  a  sufficient  statement  of  mutual  promises  to 
marry  and  a  breach  thereof.  ^ 


^  Lawrence  v.  Cooke,  56  Me.  187; 
Wiggins  v.*  Keizer,  6  Ind.  252. 

*  Cheney  v.  Arnold,  15  N.  Y.  345. 

'  Wightman  v.  Coates,  15  Mass.  i. 

*  Rush  V.  Wick,  31  O.  S.  521;  Hunt 
V.  Peake,  5  Cow.  475;  15  Am.  Dec.  475; 
Holt  V.  Ward,  2  Stra.  937. 

"  Holt  V.  Clarencieux,  2  Stra.  937. 
This  is  a  leading  case,  and  seems  not  to 
hare  been  overruled.      Hunt  v.  Peake,  5 


Cow.  475;  Poolv.  Pratt,  i  D.  Chip.  252; 
Willard  v.  Stone,  7  Cow.  22,  and  the 
plaintiff  need  not  allege  the  guardian's 
consent.  Cannon  v.  Alsbury,  i  A.  K. 
Marsh,  76. 

*  Jones  V.  Layman,  24  N.  E.  R.  363. 

'  Adams  V.  Byerly,24  N.  E.  R.  130. 
In  this  case  there  is  a  very  clear  state- 
ment of  the  law  on  this  subject  as  fol- 
lows:    **  If  there  be  no  mutual  promises 
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fllements  of  damage.  Seduction  may  be  alleged  and 
proved  as  an  element  of  damage.  1  The  plaintifTs  damages  are 
not  limited  to  the  mere  pecuniary  loss  she  may  have  sustained, 
but  the  injury  to  her  feelings,  affections  and  wounded  pride 
may  be  considered.^  The  loss  of  social  standing  in  the  com- 
munity, caused  by  the  seduction,  is  an  element  of  damage.* 
Where  two  children  were  born  to  the  parties  a  verdict  of 
$2,500,  under  the  testimony ,  was. held  not  excessive.*     Dam- 


the  contract  is  void  for  want  of  consider- 
ation. King  V.  Kersey,  2  Ind.  402; 
Gates  V.  McKinney,  48  Ind.  562;  Ellis 
V.  Guggenheim,  20  Pa.  St.  287;  Homan 
V.  Earle,  53  N.  Y.  267;  Bumham  v. 
Comwell,  16  B.  Mon.  284 ;  63  Amer. 
Dec.  529  and  note.  It  is  not  necessary 
that  the  contract  should  have  been  mani- 
fested or  expressed  by  any  set  form  of 
speech,  or  that  a  particular  time  should 
have  been  fixed  for  the  solemnization  of 
the  contract  It  is  sufficient  to  Establish 
the  contract  if  the  conduct  and  language 
of  the  parties  were  such  as  clearly  to  in- 
dicate a  mutual  engagement  and  under- 
standing to  marry,  either  upon  a  day 
fixed  or  within  a  reasonable  time.  A 
contract  to  marry,  generally,  without 
specifying  the  time,  implies  an  agree- 
ment to  marry  within  a  reasonable  time. 
Each  party,  as  has  been  said,  has  a 
light  to  a  reasonable  delay,  but  not  to 
delay  without  reason  or  beyond  reason.** 
Waggenseller  v.  Simmers,  97  Pa*  St. 
465.  There  is  no  rule,  however,  which 
requires  that,  in  order  to  make  a  binding 
engagement,  each  must  agree  with  the 
other  to  marry  on  a  fixed  date,  or  at  a 
definite  time.  It  is  sufficient  if  there  be 
mutual  promises  to  marry;  and  if  no 
time  be  fixed  the  law  implies  that  the 
promise  will  be  performed  within  a  rea- 


sonable time.  Blackburn  v.  Mann,  85 
IlL  222;  Cole  v.  HoUiday,  4  Mo.  App. 
94.  Where  an  offer  or  promise  on  the 
part  of  the  defendant  has  been  proved,  it 
has  been  held  that  the  mutuality  of  the 
promise  or  engagement  may  be  proved 
by  showing  the  conduct  of  the  plaintiff 
so  far  as  it  tends  to  show  approval  or 
concurrence  in  his  promises.  Hut  ton  v. 
Mansell,  3  Salk.  16;  Phillips  v.  Crutch- 
ley,  3  Car.  &  P.  178;  Chit.  Cont.  537. 
The  appellant's  promise,  in  the  present 
case,  was  to  marry  the  plaintiff  on  or 
about  a  given  date.  This  promise  was 
made  in  consideration  of  the  plaintiff's 
promise  to  marry  generally.  If  no  date 
whatever  had  been  fixed,  the  agreement 
would  have  been  sufficient  to  support  an 
action  for  breach  in  case  of  refusal  to 
marry  within  a  reasonable  time.  But 
the  appellant,  in  consideration  of  the 
plaintiff's  promise,  agreed  to  marry  her 
on  a  fixed  date,  and  it  is  averred  that 
the  plaintiff,  with  the  knowledge  and 
acquiescence  of  the  defendant,  completed 
her  preparations  to  marry  on  the  date 
fixed.  This  must  be  regarded  as  equiva- 
lent to  a  mutual  agreement  to  marry  at 
the  time  fixed.  Haymond  v.  Saucer,  84 
Ind.  10.  A  sufficient  promise  was 
averred.  Southard  v.  Rexford,  6  Cow. 
(N.  Y.)  254. 


'^  Daggett  V.  Wallace,  75  Tex.  352; 
Tyler  v.  Salley,  82  Me.  128;  Mussulman 
V.  Barker,  26  Neb.  737;  McKinzie  v. 
Squires,  32  W.  Va.  41. 

*  Bird  V.  Thompson,  96  Mo.  424. 

*  Mnsselman  v.   Barker,    26  Neb. 

737. 


*  Hanson  v.  Elton,  38  N.  W.  R. 
614.  So  where  the  defendant  was  a  man  of 
wealth  and  social  position,  and  had  se- 
duced the  plaintiff,  a  verdict  for  $7,500 
was  sustained;  Daggett  v.  Wallace,  75 
Tex.  352. 
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ages  may  be  recovered,  not  only  for  pecuniary  loss,  but  for 
suffering  and  injury  to  condition  and  prospects.^ 

Special  damagres  must  be  pleaded. 

Frame  of  the  petition  in  action  for  breach  of  promise* 
First.  The  plaintiff  should  allege  in  substance  that,  on  a 
day  named,  the  plaintiff,  being  then  sole  and  unmarried,  the 
defendant,  in  consideration  of  the  promise  of  the  plaintiff  then 
made,  promised  to  marry  the  plaintiff  within  a  reasonable 
time. 

Second.  That  the  plaintiff,  relying  on  said  promise,  has 
ever  since  been  ready  and  willing  to  marry  the  defendant. 

Third.  That  a  reasonable  time  has  elapsed  since  the  mak- 
ing of  said  promise,  but  the  defendant  refuses  to  marry  the 
plaintiff,  to  her  damage,  etc.,  in  the  sum  of  $ .     Add  an 

appropriate  prayer. 

Amended  petition.     When  the  promise  is  made  while  the 

defendant  is  a  minor,  the  court  may  permit  an  amended  peti- 
tion to  be  filed,  stating  that  after  the  defendant  became  of  age 
he  made  other  promises  to  the  plaintiff  and  ratified  the  first 
promise.* 

CARRIERS  OF  PASSENGERS. 

A  common  carrier  of  passengers  is  one  who  for  hire  under- 
takes to  carry  all  persons  who  apply.  ^  In  law,  common  car- 
riers are  regarded  as  if  they  were  in  the  public  service,  the  duty 
being  imposed  from  the  public  nature  of  the  employment.  In 
a  general  sense,  all  persons  are  equal  before  the  law,  and  there 
is  an  implied  duty  of  common  carriers  not  to  refuse  to  carry  any 
person  who  may  apply  for  passage.  This  obligation  is  not  based 
on  the  express  contract  of  carriage,  although  it  may,  perhaps, 
be  limited  and  modified  by  it,  but  is  independent  of  it  and  nearly 
analogous  to  that  of  an  innkeeper  to  receive  all  guests  who  apply,  * 

^  2  Parsons  on  Contracts,  60;  Boyn-  *  Id.   28;  Saltonstall  v.  Stockton,, 

ton  V.  Kellogg,  3  Mass.  189;  Paul  v.  I  Taney's  Dec.  11-19;  Stokes  v.  Salton- 

Frazier,  Id.  71;    Wightman  v.  Coates,  stall,  13  Pet.  181 ;  Hannibal  R.  Co.  v. 

15  Id.  i;  Morgan  v.  Yarborough,  5  La  Swift,  12  Wall.  263;  Tarbell  v.  C.   P.. 

Ann.  317.  R.   Co.,  34  Cal.   616;    Bretherton    v. 

'  Schreckengast  v.    Ealy,  16  Neb.  Wood,   3  Brod.   &  B.  54;    Turner  v, 

510.  North  B.  R.  Co.,  34  Cal.  594. 

'  Thompson  on  Carriers,  26,  and 
cases  cited. 
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and  the  same  exception  seems  to  apply,  in  their  favor,  that  they 
need  not  carry  a  disorderly  person.  When  the  relation  of  car- 
rier and  passenger  is  once  created,  the  law  requires  of  the 
carrier  certain  duties,  the  failure  to  perform  which  will  give  the 
passenger  a  right  to  sue  for  a  violation  of  his  right.  ^ 

If  the  injury  resulted  from  the  failure  to  provide  safe  facili- 
ties at  a  station,  and  a  person  goes  there  intending  to  take 
passage  on  the  cars,  but  is  injured  before  purchasing  a  ticket, 
he,  if  free  from  fault,  may  recover  damages, ^  and  this  rule  ap- 
plies to  all  persons  having  duties  to  perform  incidental  to  the 
arrival  and  departure  of  passengers,  and  all  persons  having 
business   with  the    company,  such   as   consignees   of  freight, 

shippers,^  etc.  , 

Not  an  insurer.     A  common  carrier  is  not  an  insurer  of 

the  safety  of  passengers,  but  where  a  passenger  is  injured 
while  in  transit  the  carrier  is  or  is  not  liable  for  such  injury  ac- 
cording as  be  or  his  servants  have  been  guilty  of  negligence.  * 
Who  are  passengers*  The  whole  matter  seems  to  rest 
upon  the  intention  of  the  person  who  enters  a  waiting  room, 
railway  car  or  steamboat.  If  a  person  goes  into  a  waiting 
room  of  a  railway  or  other  common  carrier,  for  the  purpose  of 
becoming  a  passenger,  and,  while  free  from  fault  himsetf,  is  in- 
jured by  the  negligence  of  the  carrier,  before  he  has  purchased 
a  ticket  or  taken  a  seat  in  the  conveyance,  he  may  recover 


^  Thompson  on  Carriers,  544,  and 
cases  cited,  to  which  the  reader  is  re- 
ferred. 

•  McDonald  v.  C.  &  N.  W.  R.  Co., 
26  Iowa,  124;  Thompson  on  Carriers,  93. 

'  Thompson  ou  Carriers,  xo6,  and 
cases  dted. 

*  Christie  v.  Griggs,  2  Camp.  79, 
The  leading  case  on  this  question  ap- 
pears  to  be  that  cited,  which  was  de- 
cided  in  1809.  The  injury  was  caused 
by  the  breaking  of  an  axletree  of  the 
coach.  The  chief  justice  says:  '^I 
think  the  plaintiff  has  made  2l  prima  facie 
case  by  proving  his  going  on  the  coach, 
the  accident,  and  the  damage  he  has 
suffered.  It  now  lies  on  the  other  side 
to  show  that  the  coach  was  as  good  a 
coach  as  could  be  made,  and  that  the 
driver  was  as  skillful  a  driver  as  could 


anywhere  be  found.  What  other  evi- 
dence can  the  plaintiff  give.  The  pas- 
sengers were  probably  all  sailors  like 
himself,  and  how  do  they  know  whether 
the  coach  was  well  built  or  whether  the 
coachman  drove  skillfully.  In  many 
other  cases  of  this  sort  it  must  be  equally 
impossible  for  the  plaintiff  to  give  the 
evidence  required.  But  when  the  break- 
ing down  or  overturning  of  a  coach  is 
proved,  negligence  on  the  part  of  the 
owner  is  implied.'*  This  case  is  cited 
with  approval  by  the  Supreme  Court  of 
the  United  States  in  Stokes  v.  Salton- 
stall,  13  Pet.  181,  and  is  generally  fol- 
lowed. In  McClary  v.  S.,  C.  &  P.  R. 
R.  Co.,  3  Neb.  44,  it  was  held  that  if 
the  carrier  is  in  the  least  degree  negli- 
gent he  is  liable. 
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therefor.^  Where  a  train  stops  before  crossing  the  track  of  an- 
other railroad,  there  being  no  depot  there,  but  where  passen- 
gers are  taken  on  the  train,  a  person  who  enters  the  train  there 
for  the  purpose  of  being  carried  over  the  road,  becomes  a  pas- 
senger upon  entering  the  car ;  and  his  rights  and  duties  are  the' 
same  as  other  passengers.  ^ 

Assisting  sick  passengers  on  train,  Ii^ ured  whiie  leav- 
ing tlie  train  wliile  in  motion.  In  a  recent  well  considered 
case,  the  Supreme  Court  of  Indiana^  passed  upon  the  sufficiency 
of  a  petition  where  the  person  who  had  rendered  service  in 
carrying  an  invalid  into  the  car  was  injured  in  leaving.  The 
plaintiff,  after  stating  the  facts  a^  to  the  necessity  of  going  into 
the  cars  with  the  sick  person  alleges,  "  That  upon  placing  said 
Naas  (the  sick  person)  on  board  of  said  car,  the  plaintiff  and 
said  other  assistants  immediately  thereafter  proceeded  to  leave 
said  car,  without  delay;  that  the  defendant  caused  their  said 
locomotive  engine  and  train  of  cars  to  be  slowly  moved  for- 
ward at  the  instant  the  plaintiff  and  the  other  assistants 
began  leaving  said  car;  that  said  other  assistants  stepped  from 
said  car  upon  defendant's  platform  at  said  station,  while  said 
cars  were  slowly  moving  forward  as  aforesaid,  without  diffi- 
culty and  without  injury;  that  he  (the  said  plaintiff)  was  fol- 
lowing so  closely  behind  said  other  assistants,  when  they  so 
stepped  off,  that  he  could  easily  have  laid  his  hand  upon 
them,  and  was  making  reasonable  haste  in  getting  off  said 
car,  as  the  defendant  then  and  there  well  knew,  but  at  the  in- 
stant he  was  in  the  act  of  stepping  off  the  lower  step  of  the 
platform  of  said  car  upon  the  platform  of  said  station,  the  de- 
fendant negligently  and  wrongfully  caused  the  motion  of  said  car 


^  Judge  Thompson  in  his  valuable 
book  on  Carriers  of  Passengers  has  col- 
lected the  authorities  bearing  upon  this 
question,  to  which  the  reader  is  referred. 
Thus  in  Brien  v.  Bennett,  8  Car.  &  P.,  p. 
724,  the  plaintiff  signaled  to  the  driver 
of  an  omnibus,  who  stopped  to  take  him 
on,  but  while  the  passenger  was  putting 
his  foot  on  the  step  of  the  omnibus  to 
enter,  the  driver  drove  on,  whereby  the 
plaintiff  was  thrown  to  the  ground  and 
injured.    It  was  held  that  he  was  a  pas- 


senger. To  the  same  effect  are  Davis  v. 
Cayuga,  etc.,  R.  Co.,  10  How.  Pr.  330; 
Gordon  V.  Grand  St.,  etc.,  R.  Co.,  40 
Barb.  546;  Allender  v.  C,  etc,  R.  Co., 
37  Iowa,  264 ;  Cleveland  v.  N.  J.  Steam- 
boat Co.,  68  N.Y.  306 ;  Thompson  on 
Carriers  of  Passengers,  42-43. 

«  Dewire  v.  B  &  M.  R.  Co.,  I48 
Mass.  348. 

■  Louisville,  etc. ,  R.  Co.  v.  Crunk, 
119  Ind.  542;  21  N.  £.  R.  31. 
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to  be  suddenly  and  greatly  accelerated,  by  reason  whereof  the 
plaintiff  was,  without  any  fault  on  his  part,  thrown  violently 
upon  and  from  the  platform  of  said  station  and  upon  the  track 
of  the  defendant's  railroad,  and  the  said  cars  of  the  defendant, 
without  any  fault  or  negligence  on  his  part,  ran  upon  and  over 
his  right  foot  and  ankle,  crushing  the  bones  thereof  to  such  an 
extent  as  that  four  of  his  toes  had  to  be  amputated.  Then 
follow  other  allegations  as  to  the  extent  of  the  injury.  A 
motion  was  filed  by  the  defendant  for  a  more  specific  state- 
ment to  show  what  agent  or  employe  caused  the  motion  of 
the  cars  to  be  suddenly  accelerated  and  how  the  act  was 
wrongful.  This  motion  was  overruled  and  the  court  approves  the 
ruling.  If  is  said  (p.  32):  "  The  pleading  must  be  construed  with 
the  light  and  knowledge  possessed  by  mankind  of  the  manner 
and  by  whom  passenger  trains  are  run  and  operated,  and  the 
allegations  of  the  complaint  are  to  be  treated  as  relating  to 
and  meaning  the  employes  and  agents  of  the  defendant  run- 
ning and  operating  the  train  of  cars,  and  was  sufficiently  spe- 
cific. ^ 

Carrier  owes  no  duty  when*  A  common  carrier  owes  no 
duty  of  safe  carriage  to  one  who  is  on  its  train  without  right 
and  without  its  knowledge  or  consent,  and  in  a  place  where  the 
employes  of  a  carrier  in  the  discharge  of  their  ordinary  duties 
would  not  discover  him.^ 

Ii^uries  caused  by  jumping^  to  avoid  collision.  If  a 
passenger  is  in  so  dangerous  a  situation,  by  reason  of  the  peril 
arising  from  an  accident  for  the  occurrence  of  which  those  who 
undertake  to  transport  him  are  responsible,  as  to  render  his 
jumping  a  reasonable  precaution,  and  is  injured  thereby,  they 
are  answerable  to  him  in  damages,  even  if  he  might  safely  have 
retained  his  seat.  And  the  prudence  of  the  passenger's  con- 
duct is  not  necessarily  to  be  tested  by  the  result  of  the  ac- 
cident to  others  in  a  different  position.  ^ 

*  Other  cases  will  be  found  in  ac-  R.  854;  Corington  v.  R.   R.  Co. ,  6  Id. 

tions  for  n^Iig^nce,  by  which  injury  was  593* 

sustained  in  going  on  board  of  or  alight-  *  Bucker  v. Caldwell,  132  Penn.  St.  I. 

ing  from  trains  while  in  motion.     R.  'Cody  v.  N.  Y.  &  N.   E.  R.  Co., 

R.  Co.    V.  Dorough,  10  S.  W.  R.  711,  24  N.    E.    R.  402;  Ingalls  v.  Bills,   9 

and  note.     Hunter  v.  R.  R.  Co.,  19  N.  Mete,  i;   Sestrs    v.  Dennis,  105    Mass. 

E.  R.  82cy,  Watson  V.  Ry.  Co.,  7   S.  E.  3^0;  Worthen  v.  Railway,  12$  Id.  995 

Linnehan  v.  Sampson,  126  Id.  506. 
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Carriers  are  not  liable  for  injuries  caused  by  inevitable  acci- 
dents not  the  result  in  any  manner  of  the  carrier's  negligence, 
and  which  no  human  foresight  on  his  part  could  anticipate. 
Neither  are  they  liable  for  injuries  caused  solely  by  the  fault  of 
the  injured  party,  the  carrier  being  free  from  blame. 

In  general  the  form  of  the  action  may  be  either  for  a  tort 
or  breach  of  contract. 

Frame  of  petition  against  common  carrier  in  action  for 
negligrence.  In  his  petition  the  plaintiff  should  (giving  a 
date)  allege,  in  substance,  the  incorporation  of  the  company, 
and  if  a  railway  company,  the  fact  of  its  owning  or  operating 

a  railway  from  to (naming  the  points),  and  that  it 

was  a  common  carrier  of  passengers  for  hire. 

Second.  That  on  the  day  above  named,  the  plaintiff  pur- 
chased a  ticket  from  the  defendant  (if  such  is  the  fact),  entitling 
him  to  passage  on  said  railroad  from to ,  and,  there- 
upon, he  entered  and  became  a  passenger  on  said  cars. 

Third.  State  the  negligent  acts  and  injury  complained  of, 
with  a  claim  for  a  specific  amount  of  damages,  and  add  an 
appropriate  prayer  for  relief.  ^ 

CARRIERS  OF  GOODS. 

* 

Carriers  of  goods  are  divided  into  three  classes,  viz.:  com- 
mon carriers,  carriers  for  hire,  who  are  not  common  carriers^ 
and  carriers  without  hire.  The  distinction  we  are  now  con- 
sidering relates  principally  to  the  liability  of  each  class.  A 
common  carrier  is  an  insurer  of  the  goods  intrusted  to  his  care 
against  loss  or  injury  arising  from  whatever  cause,  except  only 
acts  of  God  and  the  public  enemy.* 

Common  carrier  defined.  A  common  carrier  of  goods  is 
one  who  undertakes  for  hire  to  transport  the  goods  of  such  per- 

^  Meyer  v.  M.   P.   R.  R.,  2  Neb.  •  A.  &  N.  R.  Co.  v.  Washburn,  5 

320;  State  V.  B.  &0.  R.,  24  Md,  84;  Neb.  117;  Famham  v.  Camden,  etc.,  R.- 

Beach  v.  Parmenter,  23  Penn.  St.  197;  Co.,  55  Penn.  St,,  62  Pfenn.;   R.  Co.  ▼. 

A.  T.  &  S.  F.  R.  V.  Flinn,  24  Kas.  627 ;  Henderson,  51  Penn.  St.  315 ;  Davidson 

Hallihan  v.  St.  J.  R.,  71  Mo.  113;  H.  v.  Graham,  2  O.   S.    139;  Welsh  v.  F. 

M.  &  F.  P.  R.  V.  Kelly,  102  Penn.  St.  W.  &  C.  R.  Co.,  10  Id.  75;  Cleveland 

115.  R.  Co.  V.  Curran,  19  Id.  i. 
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sons  who  may  employ  him,  from  place  to  place,  and  this  business 
may  be  carried  on  at  the  same  time  with  other  business.  * 

In  an  action  against  a  common  carrier  for  the  loss  or  de- 
struction of  goods,  the  plaintiff  should  allege  in  his  petition  the 
incorporation  of  the  defendant,  i.  e.,  that  it  is  a  corporation  (if  it 
is  a  corporation),  and  that  at  a  date  named  it  was  a  comfmon 
carrier  of  goods  for  hire  from to . 

Second.  That  on  said  day  the  plaintiff  delivered  to  the 
defendant,  and  it  then  received  as  such  carrier  (describe  the 

property)  belonging  to  the  plaintiff,  of  the  value  of  $ ,  to 

be  safely  and  securely  conveyed  by  said  defendant  from 

to ,  there  to  be  safely  delivered  to ,  for  a  certain  re- 
ward to  be  paid  to  said  defendant. 

Third.  State  the  facts  as  to  the  nondelivery  of  the  goods, 
or  if  delivered,  the  injury  and  amount  of  damages  for  failing  to 
comply  with  its  contract  to  deliver  safely,  and  add  prayer. 

A  person  who  occasionally  carries  groods  for  hire  is  not 
a  common  carrier,  and  in  case  of  the  loss  of  the  goods  is  liable 
only  as  an  ordinary  bailee  for  hire.  ^  He  will  be  liable,  however, 
for  losses  occasioned  by  the  negligence  of  his  own  servants.  ^ 

Carriers  without  hire  are  placed  on  the  same  plane   as 


*  D wight  V.  Brewster,  i  Pick.  50; 
The  Niagara  v.  Cordes,  21  How.  7;  2 
Am.  &  Eng.  Ency.  of  Law,  777.  "  The 
test  is  not  whether  he  is  carrying  as  a 
pabiic  employment  or  whether  he  carries 
to  a  fixed  place,  but  whether  he  holds 
out  either  expressly,  or  by,  a  course  of 
conduct,  that  he  will  carry  for  hire  so 
long  as  he  has  room  the  goods  of  all 
persons  indifferently  who  send  him  goods 
to  be  carried.  If  he  does  this  his  first 
responsibility  naturally  is  to  be  bound ' 
by  a  promise  implied  by  law  to  receive 
and  carry  for  a  reasonable  price  the 
goods  sent  to  him  upon  such  an  invita- 
tion. And  his  second  responsibility 
which  arises  upon  reasons  of  policy 
is  that  he  carries  the  goods  upon  a 
contract  of  insurance.  The  policy  has 
fixed  the  latter  liability  upon  com- 
mon carriers  by  land  and  water,  not 
because  they  hold  themselves  out  to 
cany  for  all  persons  indifferently;  if  that 


were  all  there  would  be  no  ground  for 
the  policy;  it  would  be  without  reason. 
Many  other  persons  hold  themselves  out 
to  act  in  their  trade  or  business  for  all 
persons  indifferently  who  will  employ 
them,  and  the  policy  in  question  is  not 
applied  to  such  trades;  the  policy  is  ap- 
plied to  the  trade  of  common  carriers, 
because  when  the  common  law  adopted 
that  policy  the  business  of  common  car- 
riers in  England  was  exercised  in  a  par- 
ticular manner,  and  subject  to  particular 
conditions,  which  called  for  the  adoption 
of  that  policy.*'  Brett  J.  in  Nugent  v. 
Smith,  L.  R.  I.  C.  P.  D.  423;  2  Am.  & 
Eng.  Ency.  of  Law,  777-iJ. 

2  Samms  v.  Stewart,  20  Ohio,  70 ; 
Pennewill  v.  Cullen,  5  Harrington,  238; 
Sheldon  v.  Robinson,  7  N.  H.  157; 
Pikev.  Nasli,  i  Keyes,  335;  2  Am.  & 
Eng.  Ency.  of  Law,  775. 

3  Brind  v.  Dale,  8  Car.  &  P.  207. 
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bailees  without  hire,  and  their  liability  seems  to  be  governed  by 
the  same  rules  and  \frill  be  further  considered  under  the  head  of 

negligence. 

Carrier  of  live  stock  cannot  limit  liability  for  its  own 
neglect*  A  common  carrier  of  live  stock  cannot  by  special 
contract  procure  exemption  from  responsibility  for  losses 
arising  from  its  own  neglect  of  the  duties  incident  to  such  em- 
ployment. There  is  a  conflict  in  the  decisions  on  this  point, 
but  it  is  unreasonable  to  hold  that  a  party  who  has  received 
property  to  transport  from  one  point  to  another  may  so  in- 
differently perform  the  service  that  the  property  will  be  injured 
or  destroved.^ 


CIVIL  DAMAGE  LAW. 


In  many  of  the  states  laws  have  been  passed  which  give  a  wife, 
and  others  named,  a  right  of  action,  for  injuries  sustained  by  her 
or  them,  against  any  person  who,  by  furnishing  intoxicating  liq- 


*  In  Chicago  R.  I.  R.  Co.  v. 
Witly,  49  N.  W.  R.  185,  it  is  said: 
We  do  not  doubt  that  a  carrier  may,  by 
contract  fairly  entered  into,  limit  in 
some  respects  its  liability  as  an  insurer,^ 
or  its  common  law  liability,  where  the 
restriction  imposed  is  reasonable.  But 
on  grounds  of  public  policy  the  law  has 
wisely  prohibited  a  common  carrier  of 
freight  from  in  any  manner  contracting 
against  its  own  negligence.  This  doc- 
trine was  distinctly  held  and  applied  in 
Railroad  Co.  v.  Washburn,  5  Neb.  117; 
Gantt,  J.,in  the  opinion,  says:  "The 
common  law  fixes  the  degree  of  care  and 
diligence  due  from  railroad  companies, 
as  common  carriers,  and  a  failure  to 
exercise  this  care  and  diligence  is  neg- 
ligence, without  any  legal  distinction  as 
bemg  gross  or  ordinary,  and  the  better 
rule  of  law,  sustained  by  the  weight  pf 
authority,  is  that  it  is  against  the  policy 
of  the  law  to  allow  stipulations  which 
will  relieve  the  company  from  the  exer- 
cise of  that  care  and  diligence,  or  which, 
in  other  words,  will  excuse  them  for 
negligence  in  the  performance  of  that 
duty.  Decisions  are  to  be  found  which 
lay  down  a  contrary  doctrine,  but  the 


better  reason,  as  well  as  the  current 
authority,  in  this  country,  sustains  the 
rule  announced  by  this  court  in 
the  case  referred  to.  See  Railroad  Co. 
V.  Lockwood,  17  Wall.  357;  Railroad 
Co.  V.  Stevens,  95  U.  S.  655;  Bank  of 
Kentucky  v.  Adams  Exp.  Co. ,  93  U.  S. 
174;  Liverpool  &  G.  W.  Steam  Co.  v. 
Phenix  Ins.  Co.  129  U.  S.  397,  9  Sup. 
Ct.  Rep.  469;  Shriver  v.  Railroad  Co.,  24 
Minn.  506;  Welsh  v.  Railroad  Co.,  10 
Ohio  St.  65;  Railroad  Co.  v.  Hedger,  9 
Bush,  645;  McCune  v.  Railroad  Co. ,  52 
Iowa,  6co,  3  N.  W.  Rep.  61$;  Ortt  v. 
Railway  Co., 36  Minn.  396,  31  N.  W. 
Rep.  519;  Ormsby  v.  Railway  Co.,  4 
Fed.  Rep.  706;  Rintoulv.  Railroad  Co., 
17  Fed.  Rep.  905;  Railroad  Co.  v. 
Johnston,  75  Ala.  596;  Kiff  v.  Railroad 
Co.  (Kan.),  4  Pac.  Rep.  401;  Railroad 
Co.  v.  Morrison,  19  111.  136;  Railroad 
Co.  v.  Adams,  42  111.  486;  Famham  v. 
Railway  Co.,  5$  Pa.  St.  53;  Durgin  v. 
Express  Co.  (N.  H.),  20  Atl.  Rep.  328; 
Express  Co.  v.  Holmes  (Pa.),  9  AtL 
Rep.  166;  Morrison  v.  Construction 
Co.,  44  Wis.  405;  Black  v.  Transporta- 
tion Co.,  55  Wis.  319,  13  N.  W.  Rep. 
244;  Railroad  Co.  v.  Wilcox,  84  111. 239. 


PARTICULAR   CAUSES    OF  ACTION. 


159 


uors,  has  caused,  or  assisted  in  causing,  the  intoxication  of  the 
husband.  As  this  right  is  based  on  a  statute  it  must  be  consulted 
in  framing  a  petition.  One  of  the  principal  grounds  of  the  action, 
where  it  is  brought  by  a  wife,  is  for  loss  of  means  of  swpport.  A 
wife  has  an  interest  in  her  husband's  capacity  to  perform  labor 
as  a  means  of  support  A  husband  is  morally  and  legally  bound 
to  supply  his  wife  with  the  necessaries  and  comforts  of  life  so  far 
as  he  is  able.  If  he  has  no  other  resource  it  is  his  duty  to  con- 
tribute his  labor  and  its  proceeds  to  her  support.  And  the  wife 
has  a  corresponding  right  to  be  maintained  and  supplied,  and  to 
that  end  she  has  an  interest  in  all  her  husband's  resources.  ^ 

Need  not  state  kind  of  liquor.  The  kind  of  intoxicating 
liquors  furnished  need  not  be  stated — the  essential  facts  are 
that  the  liquors  which  the  defendant  dispensed  to  the  husband 
had  produced  or  aided  in  producing  his  intoxication,  whereby 
the  plaintiff  had  sustained  damage.  ^  The  business  of  a  sa- 
loon-keeper is  to  sell  intoxicating  drinks;  therefl^re,  if  he  has 
sold  or  given  away  liquor  at  his  place  of  business,  the  pre- 
sumption is  that  it  was  such  as  his  business  authorized  him  to 
keep  and  furnish  to  his  customers  —  intoxicating  liquors.^  A 
petition  which  shows  that  the  defendant  has  furnished  intoxi- 
cating liquors  to  another^  whereby  he  became  intoxicated,  and 
while  in  that  condition  his  wife  and  family  were  deprived  of 
their  means  of  support  during  the  time  of  such  intoxication, 
states  a  good  cause  of  action.^     So,  if  the  person,  while  in- 


^  Schnerder  v.  Hosier,  21  O.  S.  98; 
Peterson  v.  Knoble,  35  Wis.  80;  New  v. 
McKechive,  95  N.  Y.  632 ;  Vplans  v. 
Owen,  74  Id.   526;    Welch  v.  Jugen- 
heimer,  56  Iowa,  1 1 ;  Fox  v.   Wander- 
lick,  64  Iowa,  187.     In  the  latter  case 
the  plaintiff  offered  evidence  tending  to 
prove  that,  during  the  period  mentioned 
in  the  petition,  her  husband  was  in  the 
habit  of  becoming  intoxicated,  and  that 
his  intoxication  was  caused  in  part,  at 
least,  by  intoxicating  liquors — beer  and 
whisky  —  sold  him  by  the  defendant,  and 
that  when  so  intoxicated  he  neglected  his 
business,  and  at  one  time  abandoned  his 
family  for  the  period  of  one  month,  for 
which  time  he  contributed  nothing  to  the 
plaintiff's  support,  and  that  during  his 


absence  the  plaintiff  had  supported  her- 
self and  family  by  her  own  labor,  with 
some  aid  from  the  county.  Tiiis  proof 
was  held  admissible,  and  without  doubt 
was  so. 

*  Walser   v.  Kerrigan,  56  Ind.  301; 
McDougall  V.  Giacomini,  13  Neb.  423- 

435- 

*  McDougall  V.  Giacomini,  13  Neb. 

435- 

'  *  Kerkow  v.  Bauer,  15  Neb.  150; 
Schneider  v.  Hosier,  21  O.  S.  98;  Pe- 
terson V.  Knoble,  35  Wis.  80 ;  Elshire  v. 
Schuyler,  15  Neb.  561  ;  Warrick  v. 
Rounds,  17  Id.  416;  Robert  v.  Tay- 
lor, 19  Id.  190;  Hutchinson  v.  Hub- 
bard, 21  Id.  35. 
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toxicated,  commits  an  injury,  either  to  person  or  property,  the 
statute  in  most  cases  gives  redress. 

Liable  for  ii^uries  to  wife.  A  wife  may  maintain  an  ac- 
tion against  a  liquor  dealer  for  personal  injuries  received  by 
her  from  her  husband  while  he  was  under  the  influence  of 
intoxicating  liquor  unlawfully  furnished  to  him  by  the  defend- 
ant, and  it  need  not  be  alleged  that  the  wife  was  free  from  con- 
tributory negligence.  ^  And  under  the  Michigan  statute  a  wife 
has  a  right  of  action  against  a  saloon-keeper  for  loss  of  means 
of  support,  caused  by  her  husband,  while  intoxicated,  engaging 
in  a  scuffle  with  another,  who  was  also  intoxicated,  and  break- 
ing his  leg. 2 

A  license  is  no  justiiicationy  therefore  it  need  not  be 
alleged  in  the  petition  that  the  defendant  had  no  license.  ^ 

Measure  of  recovery.  The  amount  of  recovery  is  to  be 
determined  by  the  value  of  the  means  of  support  of  which  the 
plaintiff  has  been  deprived.  The  right  of  support  is  not  limited 
to  the  bare  necessities  of  life.* 

Not  proper  elements  of  damage.  Injury  to  the  health 
of  the  wife  from  overwork  or  labor  beyond  her  strength  are 
not  proper  elements  of  damage,  neither  is  wounded  pride  nor 
injury  to  her  feelings.^ 

Frame  of  petiti<m  by  wife.  First.  The  plaintiff  should 
state  facts  showing  her  right  to  bring  the  action,  as  by 
alleging  that,  at  the  date  of  the  injury  hereinafter  mentioned, 
she  was,  and  now  is,  the  wife  of  C  D. 

Second.  That  at  said  date  G  H  and  I  J  were  engaged  in 
business,  in  the  retail  traffic  in  intoxicating  liquors,  at . 

Third.     That  on  the day  of 18 ,  C  D,  the 


1  Beem  v.  Chestnut,  22  N.  E.  R. 
303.  The  court  very  clearly  states  the 
law  applicable  to  such  cases,  "  When  the 
wrong-doing  of  the  defendant  fe  merely 
negligence,  the  contributory  negligence 
of  the  plaintiff  may ,  as  is  well  understood, 
operate  as  a  defense,  but  when  the  de- 
fendant does  that  which  amounts  to  an 
unlawful  invasion  of  the  plaintifTs  right 
of  personal  security  or  of  private  property 
the  doctrine  of  contributory  negligence 
<loesnot  apply.*' 


*  Thomas  v.  Dansby,  41  N.  W.  R. 
1088;  Mayers  V.  Smitl^  13  N.  E.  R.  2x6, 
2x7. 

^Roose  V.  Perkins,  9  Neb.  305: 
"  The  statute,  in  effect,  says  to  every  one 
engaged  in  the  traffic,  beware  to  whom 
you  sell  or  furnish  intoxicating  liquor. " 
Id.  Walser  v.  Kerrigan,  56  Ind.  301. 

*  Roose  v.  Perkins,  9  Neb.  304 ; 
Rafferty  v.  Buckman,  46  Iowa,  195; 
Hackett  v.  Smelsly,  77  111.  109.     " 

*  Elshire  v.  Schuyler,  15  Neb.  561-2. 
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husband  of  plaintiff,  became  intoxicated  and  continued  in  that 

condition  for days,  and  that  such  intoxication  was  caused, 

in  whole  or  in  part,  by  intoxicating  liquor  furnished  to  him  at 
said  saloon  by  said  defendants. 

Fourth.  That  because  of  said  intoxication  said  C  D  be- 
came sick,  and  his  illness  continued  (state  the  injury  according 
to  the  facts)  for weeks  thereafter,  and  he  was  unable  to  per- 
form any  labor  or  earn  means  of  support,  and  the  plaintiff  dur- 
ing all  that  time  was  wholly  deprived  of  such  means,  to  her 
damage,  in  the  sum  of  $ . 

Add  an  appropriate  prayer. 


CORPORATIONS. 

Corporations;  how    tbey  may    sue  and   be   saed.     At 

common  law  a  corporation  may  sue  in  its  corporate  name  with- 
out setting  forth  in  the  declaration  the  act  of  incorporation  or 
averring  that  it  is  a  corporation,  if  the  act  be  private^.     In  an 
early  day  a  suit  was  brought  in  the  English  courts  by  the 
Dutch  West  India  Co.^     The    objection  was  distinctly  taken 
that  a  foreign  corporation  could  not  sue  in  the  English  courts, 
and  the  matter  was  carried  into  the  highest  appellate  tribunal 
of  that  nation,  which  held  that  the  company  had  the  right  to 
sue.     That  case  has  been  followed  generally,  and  is  the  com- 
mon law  rule.^     The  common  law  prevails  in  the  code  states, 
and,  unless  it  has  been  changed  by  statute  in  a  particular  state, 
an  action  may  be  brought  by  a  corporation  in  its  corporate 
name,  as  "  The  Illinois  Central  Railroad  Company,"  without 
alleging   the  manner  in  which  it  was  incorporated. 

The  object  of  the  code  is  to  simplify  the  procedure,  not 


'  Angell  &  A.  on  Corporations, 
^  632;  U.  S.  Bank  v.  Haskins,  i  Johns. 
Cas.  133;  Utica  Bank  v.  Smaley,  2  Cow. 
770;  Dutchess  Manfg.  Co.  v.  Davis,  14 
Johns.  245.  In  the  last  case,  Thompson, 
Ch.  J.,  says,  "  The  only  question  of  doubt 
that  can  arise  is  whether  it  is  necessary 
for  the  plaintiffs  to  set  forth  in  their  dec- 
laration, by  fit  and  proper  averments, 
that  they  had  been  duly  incorporated. 
But  I  am  inclined  to  think  that  it  was 
not."   This  decision  was  rendered  before 


the  change  in  the  statutes  of  that  state, 
which  authorize  a  corporation  to  sue 
without  alleging  corporate  existence. 

'  I  Strange,  612;   2  Id.  Raymond,. 

1532. 

•  Bank  of  Michigan  v.  Williamsy.5- 
Wend.  478;  Gray  v.  T.  Co.,  4  Rand. 
578;  La  Fayette  Ins.  Co.  v.  Rogers,  30 
Barb.  491;  Kennedy  v.  Cotton,  28  Id. 
59;  Union  Ins.  Co.  v.  Osgood,  i  Duer, 
707;  Miss.  R.  Co.  V.  Gaster,  20  Ark. 
455;    Emery  V.  E.  R.  Co.,    13  Ind.  143. 
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to  create  additional  complications  and  render  the  practice 
more  difficult  and  uncertain. 

De  facto  corporations.  At  the  present  time  corporations 
are  formed  almost  exclusively  by  complying  with  the  provisions 
of  the  general  law  relating  to  corporations,  and  the  essential 
requisities  of  that  law  must  be  complied  with  to  create  a  cor- 
poration. If,  however,  a  corporation  has  become  a  de  facto 
organization ,  under  color  of  law,  the  validity  of  the  proceedings, 
provided  they  are  colorable,  cannot  be  inquired  into  except  in 
a  direct  action  on  behalf  of  the  state.  ^ 

As  a  general  rule,  a  person  who  enters  into  a  contract  with 
a  corporation  in  regard  to  any  matter  within  the  scope  of  its 
corporate  powers  is  estopped  to  deny  its  corporate  existence  in 
an  action  arising  on  the  contract.^ 

A  corporation,  being  a  distinct  entity,  may  sue  and  be  sued, 
employ  attorneys  to  prosecute  or  defend  actions  in  its  favor,  or 
against  it,  or  do  any  other  lawful  act  necessary  to  protect  or 
enforce  its  rights.  i 

Capital  stock  must  be  subscribecL  When  the  capital 
stock  of  a  proposed  corporation  is  fixed  at  a  definite  sum,  as 
$1,000,000  divided  into  shares  of,  say  $100  each,  the  entire 
amount  of  stock  must,  in  good  faith,  be  subscribed  before 
the  corporation  can  begin  business  or  sue  the  subscribers  to  its 
stock  on  assessments  thereon,  unless  there  is  a  clear  provision 
in  the  subscription  contract  to  proceed  with  the  accomplish- 
ment of  the  main  design  before  all  the  stock  is  subscribed.* 

Stockholder  may  recover.  It  is  the  duty  of  the  promoters 
and  officers  of  a  corporation  to  act  in  good  faith  with  the 
subscribers  and  stockholders.  If,  by  fraudulent  misrepresenta- 
tions and  concealments,  the  directors  of  a  corppration  induce 


*  Frost  V.  Frost  burg,  24  How.  278; 
Fredand  v.  Penn.  Cent.  Ins.  Co.,  94 
Pean.  St.  504;  4  Am.  &  £ng.  Ency.  of 
Law,  1981  and  cases  cited. 

•  Bank  of  U.  S.  v.  Lyman,  20  WalL 
666;  Chubb  v.  Upton,  95  U.  S.  666; 
Bajok  of  Circleville  v.  Renick,  15  Ohio, 
222;  4  Am.  &  Eng.  Ency.  of  Law, 
199.  In  Dutchess,  etc.,  Co.  v.  Davis, 
14  Johns.  245,  it  is  said :  **  The  defend- 
ant having  undertaken  to  enter  into  a 


contract  with  the  plaintiffs  in  their  cor- 
porate name,  he  thereby  admits  them  to 
be  duly  constituted  a  body  politic  and 
corporate  under  such  name.  ** 

»  Livesey  v.  Omaha  Hotel  Co.,  5 
Neb.  50;  Salem  Mill  Dam  Co.  v.  Ropes, 
6  Pick.  23,  9  Pick.  195 ;  Shurtz  y. 
S.  &  T.  R.  R.,  9  Mich.  269;Provia,etc.9 
R.  Co.  v.  Preston,  35  Iowa,  118;  To- 
peka  Bridge  Co.  v.  Cumming,  3  Ka&  76. 
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persons  to  purchase  stock,  by  reason  of  which  such  persons 
sustain  loss,  an  action  by  the  parties  thus  defrauded  will  lie 
against  them,  either  for  rescission  and  repayment,  or  for  an  ac- 
counting. ^ 

And  if  the  directors  engage  in  business  not  authorized  by 
the  charter,  as  a  banking  corporation  operating  a  railway,  a 
stockholder  may,  by  action,  compel  them  to  act  within  the 
powers  conferred. 

In  case  the  directors  and  officers  usurp  authority  and  mis- 
apply the  corporate  property  or  its  franchise,  or  misappropri- 
ate the  property  to  their  own  use,  or  that  of  third  persons,  an 
action  may  be  maintained  against  them.  In  such  case,  to  au- 
thorize the  stockholder  to  bring  the  action  he  must  request  the 
corporation  to  bring  it,  which  afterward  it  neglects  or  refuses 

to  do.* 

Comnion  law  averments  of  corporate  existence.  The 
Dexter  Piano  Company  v.  William  W.  Jones;  The  Illinois 
Central  Railroad  Company^  v.  The  Chicago,  Burlington  & 
Quincy  Railroad  Co. ;  The  First  National  Bank  of  Chicago, 
Illinois,  V.  The  Fourth  National  Bank,  of  Omaha,  Nebraska; 
Peter  Thompson  v.  The  City  of  Des  Moines,  Iowa. 

An  allegation  that  a  defendant  is  a  city,  is  a  sufficient  alle- 
gation that  it  is  a  municipal  corporation.*  In  all  or  nearly  all 
the  states  general  laws  have  been  passed  which  grade  munici- 
pal corporations  into  classes  according  to  their  size,  as  cities  of 
the  first  class,  cities  of  the  second  class,  etc.,  and  the  court 


'Turqnand  v.  Marshall,  F.  R.;  4 
Ch.  App.  376;  Rohrschneider  v.  Knick. 
Ins.  Co.,  76  N.  Y.  216. 

*  The  law  on  this  question  is  very 
dearly  presented  in  Hawes  v.  Oakland, 
14  Otto,  450.    See  ante,  30-33. 

*  Unless  the  statute  or  decisions  of  a 
state  require  it,  the  above  is  a  sufBcient 
statement  of  the  corporate  existence.  If 
it  is  not  a  corporation  that  question  can 
be  pot  in  issue,  and  if  determined 
against  the  plaintiff,  the  action  will  fail. 
There  is  no  more  propriety  in  requiring 
a  party  to  plead  the  'acts  of  incorpora- 
tion than  there  would  be  in  requiring  a 
natural  person,  when  a  party,  to  state 
facts  showing  that  he  had  legal  capacity 


to  sue.  In  Adams  Express  Co.  v. 
Harris,  21  N.  E.  R.  341,  Ch.  J.  Elliott 
says :  **  The  name  of  the  defendant  im- 
ports that  it  is  a  corporation,  and  it  was, 
therefore,  not  necessary  to  specifically 
aver  that  it  was  a  corporation.  Express 
V.  Hill,  43  Ind.  157;  Sun  Co.  v.  Horrell, 
53  Ind.  527;  Sayers  v.  Bank,  89  Ind. 
230."  Union  Mut.  Ins.  Co.  v.  Osgood, 
I  Duer,  707;  Phoenix  Bank  v.  Donnell, 
40  N.  Y.  410;  Smythe  v.  Scott,  24  N.  £. 
R.  685;  Supreme  Lodge  A.  O.  U.  W.  v. 
Zuhlke,  129  111.  298. 

*  Stier  v.  Oskaloosa,  41  Iowa,  353; 
Mitchell  V.  Treasurer,  25  O.  S.  143; 
Boone  Code  Forms,  10  n. 
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will  take  judicial  notice  of  the  class  to  which  the  city  be- 
longs. ^ 

De  facto  muDicipal  oorporatiOD.  Where  a  municipal  cor- 
poration has  existed  many  years,  its  corporate  character  can- 
not be  questioned  collaterally  by  a  private  citizen,  provided 
that  the  proceedings  creating  it  were  colorable.^ 

Corporate  existence^  how  allegred.  Where  the  statute  or 
decisions  of  the  courts  require  the  corporation  to  allege  its 
corporate  existence  in  the  pleading,  it  may  do  so  as  follows: 
**  The  Wisconsin  State  Insurance  Company,  a  corporation  duly 
incorporated  under  the  laws  of  Wisconsin  (and  doing  business 
at ). 

Allegations  where  the  petition  contains  several  counts* 
An  allegation  as  to  the  corporate  existence  of  a  defendant 
which  is  stated  in  the  petition  before  the  causes  of  action,  need 
not  be  repeated  in  each  averment  of  a  cause  of  action.* 

Failure  to  allege  that  articles  are  filed  must  be  specially 
pleaded.  Where  the  statute  declares  that  no  corporation  shall 
maintain  or  defend  any  action  in  relation  to  its  property  until 
it  has  filed  a  copy  of  its  articles  of  incorporation  with  the  county 
clerk,  etc.,  a  petition  is  not  demurrable  which  contains  no 
averment  on  the  subject.  Such  defenses  must  be  specially 
pleaded.* 

CREDITOR'S  BILL. 

Creditors'  bills  may  be  divided  into  three  classes,  viz. :  A 
bill  against  a  debtor  in  his  lifetime;  second,  against  corpora- 
tions or  the  stockholders  thereof;  and,  third,  against  the  estate 
of  a  decedent.  In  general,  to  authorize  the  interference  of  a 
court  of  equity  the  remedy  at  law  must  have  been  exhausted. 
This  petition,  therefore,  should  show  that  a  judgment  had  been 
recovered  against  the  debtor  and  an  execution  issued  thereon 
has  been  returned  unsatisfied. 

Must  exhaust  the  personal  estate  and  an  execution  be 

*  People  V.  Page,  23  Pac.  R.  761.  *  Special  statutes  in   regard  to  what 

'  Mendenhall  v.   Burton,  42    Kas.  shall  be  averred  must  be  examined  and 

570;  Village  of  Arapahoe  v.  Albee,  24  followed. 

Neb.  24.2;  State  V.  Wainright,  50  N.  J.  ^  West  v.  Eureka  Imp.  Co.,  40  Minn. 

L.  55;  State  v.  Fuller,  96  Mo.  165.  394. 
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returned  nnsatisfied.  A  creditor's  bill  will  not  be  sustained 
where  there  has  only  been  a  demand  of  payment  and  the  exe- 
cution has  not  been  returned  unsatisfied.  Where  the  statute 
requires  an  execution  to  be  satisfied  out  of  the  personal  prop- 
erty of  the  debtor  before  a  levy  can  be  made  on  his  real  estate 
a  creditor's  bill  will  not  lie  to  subject  such  real  estate  to  the 
payment  of  the  judgment  until  after  the  return  of  an  execution, 
in  effect  showing  the  want  of  such  personal  estate.^  In  such 
case  where  there  is  sufficient  personal  estate  which  can  be  levied 
upon  and  sold,  the  creditors  cannot  resort  to  the  land,  even  if 
fraudulently  conveyed.* 

Execution  must  be  returned  nulla  iK>na  before  a   judg- 
ment creditor  can  maintain  a  creditor's  bill.^ 

Summary  proceeding's  to  reach  equitable  assets.  The 
code  contains  provisions  for  a  summary  proceeding  against  a  > 
judgment  debtor  on  the  return  of  an  execution  unsatisfied,  in 
whole  or  in  part,  to  require  such  debtor  to  apply  his  property 
and  rights  in  action  to  the  payment  of  the  judgment.  These 
provisions,  however,  are  merely  cumulative,  and  are  not  exclu- 
sive, and  do  not  deprive  the  creditor  of  the  right  to  proceed  by 
action.  In  many  cases  the  summary  remedy  is  sufficient. 
Where,  however,  the  transfers  have  been  made  with  apparent 
fairness,  although,  in  fact,  intended  to  prevent  the  collection 
of  just  debts,  an  action  in  the  nature  of  a  creditor's  bill  is  ab- 
solutely essential  to  subject  the  property  to  the  payment  of  the 
judgment.* 


*  Sonth  Yuba,  etc.,  v.  Rosa,  80 
Gal.  333;  S.  P.  R.  Co.  V.  Purcell,  77  Id. 
69;  Tabor  v.  Mnfg.  Co.,  11  Colo.  419; 
Houston,  etc.,  Co.  v.  Kennedy,  70  Tex. 

233- 

*  Brock  V.  Rich,  43  N.  W.  R.,  580; 

Pierce  v.  Rich,  Id,  582 ;  Bume  v.  Kunz- 
man,  19  Atl.  R.  667. 

»  Vanderpool  v.  Notley,  39  N.  W. 
R.  574;  Compton  v.  Patterson,  5  S.  E. 
R.  470;  and  delay  in  procuring  the  re- 
turn nulla  bona  is  not  laches.  Nat*l  Bank 
V.  Kinnard,  5  S.  E.  R.  464.  In  Virginia 
it  appears  to  be  held  that  a  judgment 
creditor  may  maintain  a  bill  without  the 


issuing  of  an  execution,  where  it  is  alleged 
that  the  debtor  had  conveyed  away  all  his 
personal  estate.  Moore  v.  Bruce,  7  S. 
E.  R.  195;  and  substantially  the  same 
rule  seems  to  ^prevail  in  Mississippi. 
Lewis  V.  Cline,  5  S.  R.  1x2.  The  re- 
turn of  nulla  bona  is  the  legal  evidence 
that  the  remedy  at  law  is  exhausted,  and 
the  averment  cannot  l^e  supplied  by  alleg- 
ing in  substance  that  an  execution,  if  is- 
sued, would  be  of  no  avail,  Beardsley  v. 
Foster,  36  N.  Y.  561. 

*  Willard's  Exj.  Juris.  240 ;  Felden- 
heimer  v.  Tressel,  43  N.  W.  R.  94. 
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Creditor's  bill  will  not  lie  where  the  remedy  at  law  I9 
adequate*  While  an  estate  of  a  deceased  debtor  is  undergoing 
administration,  a  creditor's  bill  alleging  that  the  decedent  left 
large  equitable  interests  and  concealed  assets,  which  the  ad- 
ministrator made  no  effort  to  reduce  to  possession;  that  the 
administrator  and  heirs  and  others,  were  colluding  to  defraud 
creditors ;  that  decedent  left  large  assets  in  the  possession  of 
surviving  partners,  which  they  were  fraudulently  seeking  to 
convert  to  their  own  use,  and  of  which  they  had  dispK>sed  of  a 
part,  and  praying  for  discovery  and  the  appointment  of  a  re- 
ceiver, etc.,  fails  to  show  a  case  for  equitable  cognizance,  as 
the  Probate  Court  grafting  administration  has  ample  power  to 
protect  the  plaintiff's  rights.^ 

Return  of  nulla  bona  for  the  purpose  of  filing^  the  bill 
eonelusively  presumed  to  be  true.  In  an  action  in  the  nature 
of  a  creditor's  bill  the  defendants,  in  their  answer,  admitted 
the  recovery  of  the  judgment  and  the  return  of  an  execution 
thereon  unsatisfied,  but  alleged  that  the  return  was  untrue, 
and  that  the  firm  at  the  time  of  the  levy  of  the  execution  was 
possessed  of  sufficient  property  on  which  to  levy,  it  was  held 
that  the  return  for  the  purposes  of  the  action  could  not  be  dis- 
puted.^ 

Attachment  creditor.  The  general  rule  is  that  a  mere 
attaching  creditor  cannot  maintain  a  creditor's  bill  on  his  at- 
tachment, as  he  ipay  never  recover  a  judgment. '  But  where 
the  attachment  is  levied  upon  real  estate  belonging  to  the 
debtor,  whether  held  in  his  own  name  or  not,  the  attaching 
creditor  thereby  acquires  a  lien  on  the  property  which  he  may 
enforce  after  judgment.* 

If  the  creditor  has  a  lien  on  the  debtor's  property,  as 
where  the  judgment  is  a  lien  thereon,  or  an  execution  has  been 
levied  on  the  debtor's  real  estate  which  is  incumbered  by  a 
fraudulent  conveyance  or  mortgage  that  is  sought  to  be  removed, 

1  Winslow  V.  Leland,  21  N.  E,  R.  «  Smith  v.  Taylor,  25  Neb.  26a 

588;  128  111.  304.     A  creditor's  bill  vnll  »  Weil   v.   Lankins,    3  Neb.    384. 

not  lie  on  a  decree  in  equity  any  more  There  is  some  conflict  in  the  authorities 

than  a  judgment  at  law,  where  no  exe-  on  this  point,  but  the  rule  stated  in  the 

cution  has  been  issued  and  retamed  un-  text  is  believed  to  be  correct, 
satisfied.     Id.     White  Sewing,  etc.,  Co.  *  Keene   v.   Sallenbach,    15    Neb. 

V.  Atkeson,  75  Tex.  330.  200. 
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SO  that  the  property  may  bring  a  fair  price  at  a  judicial  sale 
thereof,  he  should  allege  in  his  petition  the  facts  as  to  the  fraud- 
ulent conveyance,  as  that  the  land  was  conveyed  or  mortgaged 
without  consideration  to  defraud  the  plaintiff  and  prevent  the 
application  of  the  property  to  the  payment  of  the  defendant's 
debts.  ^  The  prayer  will  be  for  the  cancellation  of  the  incum- 
brance, and  to  direct  the  officer  to  sell  the  land  as  the  property 
of  the  debtor,  and  apply  the  proceeds  on  the  creditor's  judg- 
ment. 

Where  there  are  joint  debtors  the  creditor  must  exhaust 
his  legal  remedy  against  all  before  a  creditor's  bill  will  lie.  * 

The  Judgment  debtor  is  a  necessary  party  in  all  actions 
brought  by  creditors  to  subject  property  which  it  is  claimed 
was  fraudulently  transferred,  and  without  him  the  action  cannot 
proceed  to  judgment.  ^  The  person  to  whom  the  property  has 
been  transferred  is  also  a  necessary  party. 

What  property  liable.  To  entitle  a  creditor  to  maintain 
a  creditor's  bill  it  is  unnecessary  in  many  cases  to  allege  that 
the  property  was  transferred  with  intent  to  defraud  creditors, 
because  this  may  not  be  true.  It  is  sufficient  if  the  debtor 
was  insolvent  when,  without  consideration,  the  transfer  was 
made,  and  the  effect  of  such  transfer  is  to  defraud  his  creditors.  * 
The  law  looks  at  the  effect  of  the  transfer  more  than  the  motive, 
and  in  effect  says  to  the  debtor  and  the  person  who  has 
received  the  property:  "Creditors have  an  equitable  claim  on 
this  property  for  the  amount  owing  to  them,  and  their  equity 
is  superior  to  yours."  Property  which  is  held  in  trust  for  the 
debtor  may  in  general  also  be  subjected.^ 

A  copyright  or  patent  is  property  for  which  a  creditor's 
bill  will  lie.*     If  the  patent  is  owned  by  two,  or  more,  the  part 


*  Jones  V.  Green,  i  Wall.  332. 

*  Steward  V.  Stevens,  Harr.  Ch.  169. 
The  authorities  on  this  point  are  con- 
flicting. 

3  Logan  V.  Hale,  42  Cal.  645; 
Lawrence  v.  Bank,  35  N.  Y.  320;  Mil- 
ler V.  Hall,  70  Id.  252. 

*  Donovan  v.  Finn,  i  Hopk.  Ch.  77; 
Pendleton  v.  Perkins,  49  Mo.  565. 

» Graff  V.  Bonnett,    31  N.   Y.  9; 


Smith  V.  Moore,  37  Ala.  327;  Halstead 
V.  Dawson,  10  N.  J.  Eq.  316.  In  N.  Y. 
an  exception  seems  to  have  been  made 
where  the  trust  was  for  the  debtor*s 
support.     Graff  v,  Bomett. 

^  Stevens  v.  Cady,  14  How.  528; 
Ager  V.  Murray,  105  U.  S.  126;  Pacific 
Bank  v.  Robinson,  57  Cal.  520;  4  Am. 
&  Eng.  Ency.  of  Law,  577, 
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owners  should  be  joined  with  the  debtor.^  Exempt  property- 
is  not  liable, 2  nor  an  unearned  salary. 

Against  a  corporation  and  its  stockholders.  In  equity 
the  capital  stock  of  a  corporation  is  regarded  as  a  trust  fund  for 
the  payment  of  debts.  It  is  a  substitute  for  the  personal  lia- 
bility  which  subsists  in  private  copartnerships.  The  creditors 
have  a  lien  upon  it  in  equity,  and  if  diverted,  they  may  follow 
it  as  far  as  it  can  be  traced,  except  as  against  bof\afide  holders 
for  a  valuable  consideration  and  without  notice.* 

In  New  York,  under  a  statute,  it  was  held  that  where  it  was 
intended  to  proceed  against  the  directors  and  stockholders  of  a 
corporation  to  charge  them  personally  in  case  of  deficiency  of 
the  corporate  property  to  pay  the  debts,  the  proper  course 
upon  the  return  of  an  execution,  unsatisfied,  was  to  proceed  in 
equity  against  the  corporation  and  stockholders  for  the  amount 
of  unpaid  stock.*  The  rule  there  stated  seems  to  be  of  gen- 
eral application.^  The  remedy  at  law,  however,  must  be  ex- 
hausted against  the  corporation.  The  creditor  need  not 
join  all  the  stockholders,  nor  is  it  necessary  to  adjust  the  ac- 
counts of  the  corporation  nor  the  equities  of  the  stockholders.^ 
A  bill  will  also  lie  against  the  officers  of  an  insolvent  corpora- 
tion who  have  mismanaged  its  affairs  to  the  detriment  of 
creditors."' 

Frame  of  petition  of  creditor's  bill  against  a  corporation* 

A  creditor's  bill  should  set  forth  the  judgment,  the  return  of 
an  execution  thereon  unsatisfied,  together  with  a  statement  of 
facts  showing  that  the  corporation  has  assets  incumbered  by  a 
conveyance  or  cloud  on  the  title,  or  that  the  stock  is  unpaid, 
or  both  facts,  if  true,  or  any  other  fact  showing  a  liability  of  the 
defendants  to  the  plaintiff,  with  a  statement  of  the  amount 
claimed  and  an  appropriate  prayer. 

,  Creditor's  bill  against  estate  of  decedent.     Under   the 

^  Ager  V.  Murray,  105  U.  S.  126.  ^^Tunesmav.  Schuttler,  II4III.  156. 

2  Tillston  V.  Wolcott,  48  N.  Y.  188.  ^  Pierce  v.Constniction  Co.,  38  Wis. 

^Sanger  v.    Upton,  91    U.  S.    56;  254;  Ogilvie  v.  Ins.  Co.,  22  How.  380; 

Hatch  V.  Dana,    loi    U.  S.  498;  Cran-  Bartlett  v.  Drew,  57  N.  Y.  587;  4  Am. 

dell  V.  Lincoln,  32  Conn   73.  and  Eng.  Ency,  of  Law,  579. 

*  Morgan  v.  N.  Y.  A.   R.  Co.,  10  ^  Penn.  Bank  v.  Hopkins,  n  i  Penn. 

Paige,  290 ;  the  rule  seems  to  be  general.  St.  328. 
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English  chancery  practice,  a  creditor  may  file  a  bill  against 
an  executor  or  administrator  for  the  payment  of  his  own  debt 
out  of  the  estate  of  the  decedent,  and  pray  for  a  discovery  of 
assets  for  the  purpose  of  such  payment.^  Story  says,  speaking 
of  the  English  court  of  chancery,  that  it  is  the  usual  resort  to 
"  settle  the  administration  of  estates,  so  that,  practically  speak- 
ing, in  cases  of  any  complication  or  difficulty,  it  has  acquired 
almost  an  exclusive  jurisdiction."^  In  this  country  the  pro- 
bate courts,  or  courts  specially  created  exercising  the  powers 
of  probate  courts  of  the  various  states,  are  expressly  author- 
ized to  settle  estates,  and  where  such  is  the  case  a  court  of 
equity  would  seem  to  have  no  original  jurisdiction  in  the  mat- 
ter. A  few  cases,  however,  may  be  found  in  which  the  juris- 
diction has  been  exercised.^  In  the  leading  case  in  this  country 
the  administrators  of  a  deceased  partner  had  continued  the 
partnership  business  with  the  surviving  partner,  and  the  estate 
had  thereby  suffered  loss  so  that  the  question  properly  was  not 
the  settlement  of  the  estate  of  a  deceased  person.*  In  some 
of  the  cases  it  is  said  that  the  creditor's  claim  need  not  be 
reduced  to  judgment,*  but  in  states  where  all  claims  against  an 
estate  must  be  filed  in  a  proper  court  by  a  day  named,  or  be 
barred,  such  filing  and  the  allowance  of  the  claim  against  the 
estate  would  seem  necessary  to  show  that  the  plaintiff  was  in 
fact  a  creditor. 

A  court  of  equity  will  not  assume  jurisdiction,  except  in 
extraordinary  cases  where  the  remedy  afforded  by  the  statute 
is  inadequate.' 

Claim  sboald  be  filed.  The  safe  course  is  to  establish  the 
validity  of  the  claim  by  filing  the  same  in  the  court  provided 
by  law  for  that  purpose,  and  secure  its  allowance,  then,  after  the 
division  of  the  visible  assets,  if  the  goods,  etc.,  belonging 
to  the  estate  have  been  misappropriated  or  concealed,  a  cred- 
itor's bill  may  be  filed.  ^     A  creditor  whose  claim  has  been  es- 

•      *  I  Story's  Eq.  Juris.  J  546.  »  Hagan  v.  Walker,  14  How.  29. 

«  Id  S  543.  «  Harlow  v.  Douglas,  69  111.  466. 

»  Kennedy  V.  Cresswell,  lor  U.  S.  ^  Reitzell  v.    MUler,   25   III.    67; 

645;  Thompson  V.  Brown,  4  John.   Ch.  Paschall  v.    Hailman,  4    Gilman,  285; 

619.  Tumey  V.  Gates,  12  IlL  141;  Clingman 

*  Thompson  v.  Brown,  4  John.  Ch.  v.  Hopkie,  78  Id,  152, 
619. 
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tablished  as  valid  against  the  estate  of  a  decedent,  but  not 
paid,  may,  after  the  assets  in  the  administrator's  hands  are  ex- 
hausted, bring  an  action  in  his  own  behalf  and  all  other  credit- 
ors, to  set  aside  fraudulent  conveyances  of  property  made  by 
the  decedent  in  his  lifetime,  if,  under  the  statute,  the  admin- 
istrators  refuse  to  bring  such  action.^  In  the  absence  of  a 
statute,  the  right  of  a  creditor  to  bring  an  action  for  the  pur- 
pose indicated  is  undoubted. 

Frame  of  ordinary  creditor's  bill.  First.  The  plaintiff 
should  allege  the  recovery  of  the  judgment,  stating  the  parties, 
court,  etc.,  and  amount  thereof,  and,  if  necessary  to  docket  the 
judgment,  allege  that  fact. 

Second.  Allege  the  issuing  of  an  execution  on  the  judg- 
ment and  the  delivery  thereof  to  the  sheriff  and  his  return  of 
nu//a  6ona,  and  state  the  amount  still  remaining  due  on  the 
judgment. 

Third.  Allege  the  fraudulent  conveyance  of  certain  prop- 
erty (describing  it)  to  a  third  party,  either  without  consideration 
or  for  the  purpose  of  hindering  and  defrauding  the  plaintiff  and 
others. 

Add  an  appropriate  prayer. 

If  the  object  of  the  action  is  to  remove  obstructions  from 
the  title,  so  that  the  property  can  be  sold  to  advantage,  the 
plaintiff,  in  the  second  paragraph  of  the  petition,  instead  of  al- 
leging the  return  of  an  execution  unsatisfied,  may  allege  that 
the  sheriff,  being  unable  to  find  any  goods  and  chattels  of  the 
debtor  whereon  to  levy,  indorsed  on  the  writ,  "no  goods,*'  and, 
after  diligent  inquiry,  being  unable  to  find  any  property  of  the 
defendant  held  in  his  own  name,  levied  said  execution  upon 
(describe  property),  etc. 

Third.  State  facts  showing  that  the  property  levied  upon  is 
in  fact  the  property  of  the  judgment  debtor,  but  has  been  fraud- 
ulently conveyed. 

Frame  of  petition  against  fraudulent  grantees  of  an 

*  Harvey  v.  McDonnell,  21  N.  E.  R.  in  this  case,  it  (the  property)  is  actually 
695.  The  statutes  and  decisions  of  the  claimed  by  them,  or  the  trustee  unreason- 
state  where  the  action  is  brought  must  ably  refuses  to  sue,  the  creditors  or  other 
be  followed.  The  general  rule  is  as  persons  interested  may  themselves  bring 
stated  by  the  Court  of  Appeals  of  New  an  action  for  or  reclaim  the  property 
York  in  the  case  cited,  that  **  when,  as  fraudulently  transferred. 
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estate.  The  petition  should  show  the  filing  and  allowance  of 
the  plaintiflf's  claim.  The  amount  allowed  is  conclusive  against 
the  estate,  unless  an  appeal  is  taken,  and  is,  in  effect,  a  judg- 
ment. 

.  Second.  It  should  be  alleged  that  the  assets  in  the  hands 
of  the  administrator  were  exhausted,  and  that  there  still  re- 
mains due  to  the  plaintiff,  on  his  claim,  the  sum  of  $ . 

Third.  State  the  facts  as  to  the  fraudulent  transfer  of  the 
propertj^and  that  the  administrator  has  been  requested  by  the 
plaintiff  to  bring  the  action,  but  refuses  to  do  so.  If  the  ac- 
tion is  on  behalf  of  all  creditors,  it  will  be  necessary  to  set  out 
the  entire  amount  of  the  debts  and  assets,  with  a  statement  of 
the  entire  amount  still  unpaid,  and  the  amount  still  due  the 
plaintiff.     Add  an  appropriate  prayer. 

CONTRIBUTION. 

Where  the  liabilities  of  two  'or  more  persons  are  joint, 
he  who  has  paid  more  than  his  share  is  entitled  to  contri- 
bution from  the  rest.  One  of  the  fundamental  principles 
of  the  law  of  suretyship  is  that  co-sureties  are  bound  to 
contribute  equally,  as  between  themselves,  to  the  discharge  of 
the  common  burden;  and  another  is  that  if  one  surety  pay  the 
whole  debt  for  which  they  were  jointly  bound,  he  is  entitled  to 
an  assignment  of  the  rights  and  remedies  of  the  creditor  not 
only  as  against  the  principal  debtor,  but  also  against  his  co- 
sureties. In  equity,  the  surety,  upon  the  payment  of  the  debt, 
is  subrogated  to  all  the  rights  and  remedies  of  the  creditor  for 
the  recovery  of  his  debt  against  the  principal  debtor,  or  his 
property,  or  against  the  co-sureties,  or  their  property,  to  the 
extent  of  what  they  are  equitably  bound  to  contribute.  ^ 

The  creditor  is  entitled  to  the  benefit  of  all  the  secorl- 
ties  held  by  a  surety,  and  the  latter  will  not  be  discharged  un- 
til he  has  accounted  for  all  the  property,  or  assets,  received 
.from  the  principal  debtor  on  account  of  the  debt.  * 

^  Cuyler  v.  Ensworth,  6  Paige,  32;  Millard,  i  John.  Ch.  409;  Sandford  v. 

Bunn  V.  Boyer,  2  Neb.  268;  Story's  Eq.  McLean,  3  Paige,  117;  Wilkes  v.  Harper, 

Juris.  $  327;  Clason  v.  Morris,  10  John.  2  Barb.  Ch.  338;  Willard's  Eq.  iii. 

524;  Curtis  V.  Tyler,  9  Paige,  432;  Heath  '  Moses  v.    Murgatroyd,    i   Johns. 

V.    Hand,  I    Id.   329;   Ontario  Bank  v.  Ch.  119;  Curtis  v.  Tyler,  9  Paige,  432; 

Walker,  i  Hill,  652  ;  Cheesebrough  v.  Bibb  v.  Martin,  I4  S.  &  M.  87. 
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Surety  of  a  surety.  As  a  general  rule  the  surety  of  a 
surety  is  not  liable  to  contribution  in  an  action  by  the  party 
for  whom  he  is  surety.  ^ 

BiiTht  agrainst  co-surety.  As  a  general  rule  a  surety  has 
no  greater  right  against  a  co-surety  than  the  creditor  had 
against  them  all  ;  therefore,  if  a  surety,  knowing  all  the  facts, 
should  pay  an  obligation  not  binding  on  his  principal,  he  will 
not  be  entitled  to  contribution.  ^  And  a  voluntary  act  of  one 
person  in  spending  money  for  the  benefit  of  all,  will  not  make 
such  persons  legally  liable,  hence  he  can  not  recover.  ^ 

The  greueral  rule  may  be  stated  thus,  that  while  the  cred- 
itor is  entitled  to  payment  of  his  debt,  yet  if  he  collect  from  a 
party  who  is  not  primarily  liable,  he  must  give  to  such  party 
every  means  of  indemnity  possessed  by  himself* 

Between  wrongrdoers.  The  general  rule  is  that,  as  between 
wrongdoers  there  is  no  contribution.  Some  of  the  courts  have 
sought  to  modify  and  limit  -this  rule  to  cases  where  the  party 
seeking  contribution  knew,  or  is  presumed  to  have  known, 
that  the  act  was  unlawful.  *  This  modification  of  the  rule  has 
much  to  commend  it. 

In  all  cases  where  there  is  a  joint  undertaking  of  princi- 
pal and  sureties,  a  promise  of  contribution  is  raised  in  favor  of 
the  surety  who  pays  the  entire  debt  or  more  than  his  propor- 
tion against  his  co-obligors. 

Frame  of  petition  for  contribution.  The  plaintiff  may 
set  forth  in  his  petition  either  the  obligation  upon  which  the 
suretyship  arose,  or  the  substance  of  it. 

Second.  That  at  the  maturity  of  the  instrument,  if  it  was 
for  the  payment  of  money,  he  was  compelled  to  pay  the  same. 

If  on  a  bond  or  undertaking,  allege  the  facts  showing  a  de- 
fault. 


^  Brandt  on  Suretyship,  J  23a 

'  Id.  $  232. 

3  Watson  V.  Wilcox,  39  Wis.  643 ; 
Webster  Appeal,  86  Penn.  St.  409. 

**  Eddy  V.  Traver,  6  Paige,  521. 
It  is  said  (p.  524):  ^Ht  is  an  established 
principle  of  equity  that  sureties,  or  those 
who  stand  in  the  situation  of  sureties  for 
those  who  pay  a  debt  for  them,  are  en- 


titled to  any  fund,  lien   or  equity  which 
he  may  have,"  etc 

'  Acheson  v.  Miller,  2  O.  S.  203; 
Moore  v.  Appleton,  26  Ala.  633;  Sher- 
ner  v.  Spear,  92  N.  C.  148;  Horback  v. 
Elder,  18  Penn.  St.  33;  Armstrong  Co.  v. 
Clarion  Co.,  66  Id.  218;  Bailey  v.  Bussing, 
28  Conn.  455;  Jacob  v.  Pollard,  10 
Cush.  287;  Adamson  V.  Jarvis,  4  Bing. 
72;  Labeaume  V.  Sweeney,  17  Mo.  153, 
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Third.  If  a  demand  is  necessary  before  bringing  the  action, 
allege  such  demand  and  refusal  to  pay,  and  allege  that  there  is 
due  from  the  defendant  to  the  plaintiff,  as  his  contributive  sh^re 

of  said  debt,  the  sum  of  $ ,   no  part  of  which  has  been 

paid. 

If  it  is  sought  to  reach  securities  in  the  hands  of  another 
surety  or  the  creditor,  set  forth  the  facts  as  in  a  petition  to 
marshal  securities.     Add  an  appropriate  prayer. 


DIVORCE  AND   ALIMONY. 

Marriagre.  When  a  marriage  is  duly  made,  it  becomes  a 
perf)etual  obligation,  and  cannot  be  renounced  at  the  pleasure 
of  either  or  both  parties.  It  continues  until  dissolved  by  the 
death  of  one  of  the  parties  or  by  divorce.^  At  common  law 
canonical  disabilities,  such  as  consanguinity,  affinity  and  cor- 
poreal infirmity  existing  prior  to  marriage,  render  it  voidable 
only,  and  such  marriages  are  valid  for  all  purposes,  unless  sen- 
tence of  nullity  be  declared  in  the  lifetime  of  the  parties.  It 
cannot  be  declared  void  after  the  death  of  either  party.  But 
the  real  disabilities,  such  as  prior  marriage  or  idiocy,  make 

the  contract  void  from  the  beginning.* 

The  court  of  chancery.    Ko  Jurisdiction  at  common  law. 

At  common  law  the  court  of  chancery  had  no  jurisdiction  in 

matters  of  divorce,  as  that  jurisdiction  belonged  exclusively  to 
the  ecclesiastical  courts  and  to  parliament.^  From  the  year  1669 
to  1857  parliament  granted  a  number  of  div6rces  by  special 
act.  In  the  latter  year  the  "  court  for  divorce  and  matrimonial 
causes  "  was  created,  and  seems  to  have  exclusive  jurisdiction. 
The  colonists  followed  the  English  practice  of  granting  legisla- 
tive divorces,  and  this  has  been  followed  in  some  states  until  a 
recent  date.  The  inability  of  legislative  bodies  to  properly 
weigh  evidence  and  determine  questions  in  controversy  between 
individuals  made  their  judgments  —  if  such  they  might  be  called 
—  in  many  cases  harsh  and  unequitable;  hence  the  necessity 
for  a  court  to  try  such  causes.  Colonists  carry  the  laws  of 
their  country  with  them,  but  not  the  courts;  hence,  there  being 

*  2  Kent's  Conom.  95.  '  WUlard's  Eq.  655. 

«  Id. 
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no  ecclesiastical  courts  in  this  country,  there  were  no  tribunals 
to  try  divorce  cases. ^  In  1787  New  York  passed  an  act 
which  authorized  the  court  of  chancery  to  grant  divorces  in 
cases  of  adultery.  This  jurisdiction  was  extended  to  other 
causes  by  the  laws  of  181 3  and  1830,  and  to  a  great  extent 
New  York  seems  to  have  been  the  pioneer  in  this  legislation. 
Divorce  Jurisdiction  exists  alone  by  statute*  The  power 
to  grant  divorces  being  thus  conferred  upon  the  courts  by  stat- 
ute, it  must  be  consulted  and  followed,  as  courts  of  equity  have 
no  inherent  power  in  such  cases.  In  this  country  it  is  a  mat- 
ter not  of  national  but  of  state  legislation.  Marriage  comes  into 
existence  in  pursuance,  of  a  contract,  but,  when  formed,  it  in- 
volves rights  and  duties  flowing  from  a  source  transcende4itly 
above  any  and  all  contracts  which  the  parties  are  capable  of 
making.  It  unites  two  persons  for  life  by  giving  to  each  a 
new  status  before  the  law,  as  to  society,  each  other,  and  the 
property  of  each.  The  status  not  only  involves  the  well-being 
of  the  parties  thus  united,  but  the  good  of  society  and  the  state. 
It  is,  therefore,  a  proper  subject  for  legislation.  ^ 


*  Lautour  v.  Teesdale,  8  Taunt. 
830 ;  Cone  v.  Knowlton,  2  Mass.  230 ; 
Burtis  V.  Burtis,  Hopk.  557.  In  the 
latter  case  it  is  said,  pp.  563-564:  "  When 
New  York  became  a  province  of 
England  it  was  for  some  years  ruled 
by  a  governor  or  a  governor  and 
council,  and,  during  that  period,  the 
governor,  either  alofie  or  in  conjunction 
with  the  council,  seems  to  have  exercised 
all  magistracy,  executive,  legislative  and 
judicial  During  that  period,  one  of  the 
governors,  Lovelace,  granted  four  di- 
vorces, of  which  one  was  in  1670,  and 
the  other  three  in  1672.  These  are 
the  only  instances  of  divorce  which  ap- 
pear to  have  taken  place  in  the  colony 
during  the  long  period  in  which  New 
York  was  a  province  of  England.  In 
1683  the  people  were  admitted  to  a  par- 
ticipation of  the  legislative  power,  and, 
from  that  time,  laws  were  enacted  by  the 
coloniallegislature.  The  colony  never 
had  any  court  possessing  jurisdiction  of 
constitutional  causes  or  power  to  grant 


divorces.  No  statute  defining  causes  of 
divorce,  or  authorizing  divorce,  in  any 
case  whatever,  was  ever  enacted  by  the 
legislature  of  the  colony.  Some  special 
applications  for  divorces  were  made  to 
the  colonial  legislature,  but  all  such  ap- 
plications were  refused.  The  governor 
of  the  colony,  with  the  consent  of  the 
council,  had  power  to  establish  courts  of 
justice;  and  all  the  courts  of  the  colony 
derived  their  origin  from  this  source  of 
authority.  But  no  court  having  cogni- 
zance of  matrimonial  causes,  or  divorces, 
was  ever  established  in  the  colony ;  no 
court  of  the  colony  exercised  any  iuch 
jurisdiction,  and  no  law  concerning  di- 
vorce was  ever  enacted  by  the  colonial 
legislature. 

»  Smith  V.  Smith,  13  Gray,  210; 
Cook  V.  Cook,  56  Wis.  195  ;  Cast  v. 
Cast,  I  Utah,  1x2;  Almond  v.  Almond 
4  Rand,  662;  Olin  v.  Hungerford,  10 
Ohio,  268 ;  Northcut  v.  Lemery,  8  Ore- 
gon, 316 ;  Stokes  v.  Stokes,  I  Mo.  320 . 
Banman  v.  Bauman,  18  Ark.  320 ;  Stede 
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The  United  States  courts  have  no  Jurisdiction  to  grant 
divorces,  as  this  power  is  one  pertaining  to  the  legislation  of 
the  states.  Marriage  is  not  regulated  by  national  law,  but  by 
the  laws  of  the  several  states,  and  no  law  has  been  passed  —  if 
indeed  such  law  would  be  of  any  validity  —  which  confers  the 
power  on  the  Federal  courts.^  Without  such  law  they  have 
no  jurisdiction.*  They  may,  however,  in  a  proper  case,  en- 
tertain an  action  for  alimony.^ 

Residence  of  parties.  An  action  for  a  divorce  is  not  merely 
a  personal  action,  like  one  on  contract  or  tort,  as  it  involves 
not  only  the  persons  of  the  husband  and  wife,  but  a  thing  — 
the  marriage.  It  is  thus  partly  in  rem  and  partly  in  personam,  * 
Ihe  rights  and  duties  of  husband  and  wife  depend  on  the 
marriage  laws  of  the  state  in  which  they  reside,  and  are  called 
\he\r  status,^  Jurisdiction  to  grant  a  divorce,  however,  does 
not  depend  on  the  place  of  marriage  or  on-  the  breach  of  the 
duties  thereof,  but  upon  the  right  of  the  state  to  fix  and  deter- 
mine the  status  of  persons  residing  therein.  Therefore, 
residence,  of  at  least  one  of  the  parties,  within  the  state,  usually 
the  plaintiff,  is  absolutely  essential  to  give  the  court  juris- 
diction.® 

The  riglit  to  fix  status*  The  theory  on  which  divorces 
are  granted,  where  but  one  of  the  parties  reside  in  the  state,  is 
that  the  courts  have  jurisdiction  in  a  proper  case  to  render  a 
decree  in  rem  over  anything  within  the  state.  Hence,  where 
a  resident  of  the  state  presents  a  case  for  divorce,  stating  and 
proving  facts  which  entitle  the  plaintiff  to  a  decree  of  divorce, 
the  court,  ordinarily,  will  grant  it.^     When  the  action  is  prop- 


▼.  Steele,  35  Conn.  48.  In  each  state  of 
the  United  States,  except  South  Caro- 
lina,  laws  have  been  passed  which  au- 
thorize the  granting  of  divorces  for  cer- 
tain causes  and  provide  courts  for  the 
trial  of  such  cases.  At  the  present  time 
South  Carolina  seems  to  have  no  law  au- 
thorizing her  courts  to  grant  divorces. 
No  doubt  such  a  law  will  be  passed  ere 
many  years.  5  Am.  &  Eng.  £ncy.  of 
Law,  749,  and  cases  cited. 

^  Barber  v.  Barber,  21   How.  582, 


*  Barber  v.  Barber,  2 1  How.  supra; 
Cheever  v.  Cheever,  9  WalL  108-124. 

'  Barber  v.  Barber,  supra ;  5  Am.  & 
Eng.  Ency.  of  Law,  749. 

*  5  Am.  &  Eng.  Ency.  of  Law,  751, 
and  cases  cited. 

«Id. 

*  Ditson  V.  Ditson,  4  R.L87,  Brown 
on  Div.  &  Al.  356. 

^  In  view  of  the  injurious  conse- 
quence of  a  material  omission  or  mis- 
take in  the  pleadings  or  proceedings  in 
matter  pertaining  to  the  jurisdiction  of 
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erly  brought  by  a  resident  of  the  state  the  defendant,  althouf^h 
a  non-resident  thereof,  may  file  an  answer  in  the  nature  of  a 
cross-bill  and  obtain  affirmative  relief. 

Domicile  of  husband  and  wife  at  common  law.  Ordina- 
rily the  husband,  being  the  legal  head  of  the  family,  has  the  right 
to  fix  the  family  domicile  where  he  pleases,  and  the  wife's 
domicile  merges  in  that  of  the  husband.  When  his  own  con- 
duct is  honorable  and  upright,  if  she  refuses  to  accompany  him 
she  places  herself  in  the  wrong.  ^  This  harsh  rule  of  the  common 
law  has  been  modified  to  a  considerable  extent  in  the  modern 
cases,  and  at  the  present  time  to  authorize  a  divorce  on  the 
ground  of  abandonment  because  of  her  refusal  to  accompany 
her  husband,  it  should  be  made  to  appear  that  such  refusal  was 
unreasonable.* 

If  the  husband  is  guilty  of  conduct  which  Justifies  a  di- 
vorce the  law  recognizes  her  right  to  live  in  a  different  place 
and  to  have  a  separate  domicile  from  his.*  Where,  however, 
the  wife  is  in  the  wrong  she  cannot  acquire  a  domicile  different 
from  that  of  her  husband.* 

As  the  right  to  a  divorce  rests  entirely  upon  the  laws  of  the 
state  where  the  action  is  brought,  they  must  be  consulted  be- 
fore bringing  the  action.  Ordinarily  the  husband  and  wife  are 
the  only  necessary  or  proper  parties. 

Elements  in  the  simplest  form  of  a  petition  for  a  di- 
vorce. There  are  but  three  points  to  be  set  forth  in  the  peti- 
tion for  a  divorce.  First.  That  the  plaintiff  is  a  resident  of 
county  in   this  state,  and  has  resided  there  for years. 

Second.     That  on  a  day  named,  at ,  the  plaintiff  was 

married  to  the  defendant,  and  has  ever  since  conducted  (her- 


the  court,  the  judge,  in  default  cases, 
before  rendering  a  decree,  should  care- 
fully examine  all  the  papers  in  the  case, 
and  if  he  finds  errors  or  omissions  there- 
in, quietly  call  attention  to  them  and  re- 
quire their  correction  before  rendering  a 
decree.  A  trained  judge  will  readily  de- 
tect omissions  of  a  iserious  character 
which  might  be  overlooked  by  a  young 
practitioner,  but  the  correction  of  which 
in  a  kindly  manner  he  will  not  fail  to 
appreciate. 


1  Babbitt  v.  Babbitt,  69  111.  277; 
Schonler  Dom.  Rel.  J  38. 

*  Bishop  V.  Bishop,  30  Penn.  St. 
412;  Gleason  v.  Gleason,  4  Wis.  64; 
Powell  V.  Powell,  29  Vt.  148;  Schouler 
Dom.  ReL  $  38. 

*  Hunt  V.  Hunt,  72  N.  Y.  217-242; 
Colvin  V.  Reed,  55  Penn.  St.  375;  Rals- 
ton V.  Ralston,  93  Id.  133. 

*  Wharton  on  Conf.  of  Laws.  J 
226;  Brown  on  Div.  &  AL  331. 
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self)  toward  the  defendant  as  a  faithful,  chaste  and  obedient 
wife. 

Third.  That  the  defendant  on  a  day  named  committed 
some  act»  which  must  be  set  forth,  and  which  is  sufficient  to 
authorize  the  granting  of  a  divorce.  Add  a  full  and  appropri- 
ate prayer,  and,  also,  a  prayer  for  such  other  relief  as  justice 
may  require. 

If  the  custody  of  the  children,  the  fruit  of  the  marriage, 
is  sought,  some  reason  must  be  given,  if  the  petition  is  by  the 
wife.  Thus,  after  setting  out  the  names  and  ages  of  the  chil- 
dren, allege,  according  to  the  facts,  that  the  defendant  is  a  man 
of  vulgar  and  vicious  habits,  and  is  wholly  unfit  to  have  the 
care,  custody  and  education  of  children,  etc. 

The  causes  of  divorce  usually  are,  adultery,  physical 
incompetency,  willful  abandonment,  extreme  cruelty,  and,  in 
some  of  the  states,  drunkenness  and  imprisonment  in  the 
penitentiary. 

In  pleading  the  charge  of  adultery,  the  place  where,  the 
time  when,  and  the  name  of  the  party,  if  known,  with  whom 
the  adultery  is  alleged  to  have  been  committed  must  be  set 
forth  in  the  petition.^  In  some  of  the  cases  it  has  been  held 
necessary  to  allege  that  the  adultery  was  committed  without 
the  plaintiff's  consent,  privity  or  procurement.^    . 

Greneral  allegations  of  adultery,  are  sufficient,  if  founded 


*  Freeman  v.  Freeman,  31  Wis. 
^j5;  Inskeep  v.  Inskeep,  5  Clarke  (la.), 
104. « In  Miller  v.  Miller,  20  N.  J.  Eq. 
216-217,  it  is  said:  **  If  the  name  of  the 
adulterer  is  known,  it  must  be  stated;  if 
it  is  unknown,  that  fact  must  be  stated 
in  excuse  for  the  omission,  and  proved  at 
the  hearing.  His  person  may  be  de- 
scribed, or  the  time,  place,  and  the  cir- 
cumstances which  show  that  the  offense 
was  committed  may  be  stated,  and  the 
complainant,  must  prove  the  offense  or 
one  offense  specified  in  the  bill.  The 
precise  time  is  not  necessary,  provided 
the  variance  is  not  so  great  as  to  mislead 
the  defendant.  Proof  of  adultery  with 
A  will  not  sustain  a  charge  of  adultery 
with  B,  nor  will  proo[  of  adultery  with 


a  person  whose  name  is  known  sustain  a 
charge  of  adultery  with  a  person  whose 
name  is  unknown.  And  a  divorce  can 
never  be  granted  on  a  general  charge  of 
adultery  with  divers  persons,  whose 
names  are  unknown,  within  a  specified 
period  of  time.  Such  charge  is  bad 
pleading,  and  no  hill  or  petition  should 
contain  it.  A  bill  for  divorce  should 
not  be  filed  on  general  suspicions,  nor 
until  the  discovery  of  some  specific  act, 
or  of  the  fact  from  which  such  act  must 
be  inferred,  and  these  should  be  suffi- 
ciently stated  to  identify  the  act  upon 
which  the  suit  is  founded.  '* 

*  Freeman  V.  Freeman,  31  Wis.  235; 
Inskeep  v.  Inskeep,  5  Clarke  (la. ),  204. 
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on  venereal  disease  long  after  marriage.^  So  if  founded  on 
the  defendant's  pregnancy  without  access  of  the  plaintiff.* 
There  are  other  cases  which  need  not  be  enumerated  here,  where 
a  general  allegation  is  sufficient.  A  charge  of  having  commit- 
ted the  offense  at  divers  times  and  places  within  a  period  of 
three  years  at  towns  of  U,  F  and  S,  is  too  indefinite.^ 
But  where  the  name  of  the  person  with  whom  the  offense  is 
committed  and  the  place  are  stated,  the  exact  time  may  not 
be  alleged.  *  The  place  should  be  stated,  and  it  is  not  sufficient 
to  say  "  various  houses  of  prostitution  in  the  city  of  New 
York,"  etc.s 

It  is  unnecessary  in  the  petition  to  negative  the  connivance 
or  collusion  of  the  plaintiff,  as  that  is  a  matter  of  defense.® 

Cruelty*  The  specific  acts  of  cruelty  complained  of  must 
be  alleged,  and  it  is  not  sufficient  to  allege  cruelty  in  the  lan- 
guage of  the  statute.  In  addition  to  the  specific  acts  charged 
there  may,  however,  be  a  general  allegation  of  cruelty.  The 
cruel  acts  for  which  a  divorce  will  be  granted  must  be  such  as 
to  endanger  or  create  a  reasonable  apprehension  of  danger  to 
the  plaintiff.  There  must  be  personal  violence,  or  such  con- 
duct as  justifies  the  plaintiff  in  believing  that  the  defendant 
will  resort  to  personal  violence — in  other  words,  the  harm  must 
be  bodily,  not  mental.  ^ 

*  Johnson  v.   Johnson,    14   Wend.  insist  on  it  in  her  answer  as  a  defense." 
637;  Popkin  V.  Popkin,  i  Hagg.  325;  '  Poor  v.   Poor,  8  N.  H.  307-316. 
North  V.  North,  5  Mass.  320 ;  Clark  v.  "  Whenever  force  and  violence,  preceded 
Clark,  7  Robt  276.  by  deliberate  insult  and  abuse,  have  been 

*  Durant  v.  Durant,  I  Hagg.  Ecc.  once  wantonly  and,  without  provocation, 
231  ;  5  Am.  &  Eng.  Ency.  of  Law,  782;  used,  the  wife  can  hardly  be  considered 
Stone  V.  Stone,  13  Atl.  245.  safe.  •*    Beyer  v.  Beyer,  50  Wis.   254- 

^  Freeman  v.  Freeman,  40  Minn.  257.     "The  question  naturally  occurs, 

167.  what  constitutes  cruelty  in  the  view  of 

*  Black  v.  Black,  26  N.  J.  Eq.  431  ;  the  law.  It  is  difficult  and  hardly  safe, 
Goodwin  v.  Goodwin,  23  Id.  210.  and  at  the  same  time  it  is  unnecessary, 

*  Cardwell  v.  Cardwell,  12  Hun^  to  define  it  affirmatively  with  precision. 
92;  Boone  Code  Forms,  136,  n.  It  can  only  be  described  generally,  and 

6  Young  V.   Young,  i8   Minn.  90;  rather  by  effects    produced    than    acts 

Roe  V.    Roe,   14  Hun,   612;  Smith  v.  done.**    Sir  John  NicoU  in  Westmeath 

Smith,  4  Paige,  432.     In  the  case  last  v.  Westmeath,  4  Eng.  Ecc.   238-270 ;   5 

cited  it  is  said  (p.  434) :  "  If  the  defend-  Am.     &     Eng.     Ency.    of    Law,    790. 

ant  wishes  to  prove  a  condonation  of  the  "  Mere  rudeness  of  language,  petulance 

offense,  or  to  establish   a  recriminatory  of  manners,  austerity  of  temper,  or  even 

charge  in  bar  of  the  divorce;  strictly  she  occasional  sallies  of  passion,  if  they  do 

should  urge  it  by  way  of  special  plea  or  not  threaten  personal  violence,  do   not 
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A  single  act  of  cruelty  standing  by  itself  is  not  sufficient 
to  authorize  a  divorce,  as  the  presumption  is  that  it  will  not  be 
repeated.  There  may  be  circumstances,  h6wever,  in  connec- 
tion with  the  single  act  sufficient  to  sustain  a  charge  that  the 
plaintiff  had  reasonable  grounds  to  fear  bodily  harm  if  cohabi- 
tation with  the  defendant  is  longer  continued.^ 

TV'illfkil  abandonment.  The  pleader  should  use  substan- 
tially the  language  of  the  statute.  It  should  be  alleged  that 
the  defendant  has  willfully  abandoned  the  plaintiff  for  —  years, 
stating  the  number  fixed  by  statute  before  the  bringing  of  the 
action.  It  must  appear  that  there  was  an  intent  on  the  part 
of  the  defendant  to  abandon  the  plaintiff,  and  the  marital  rela- 


constitute  legal  cruelty.'*  Gleason  v. 
Gleason,  16  Neb.  15;  Knight  v.  Knight, 
31  Iowa,  451-456;  Turbitt  v.  Turbitt,  21 
111.  438;  Vignos  V.  Vignos,  15  Id.  186; 
Hill  V.  Hill,  2  Mass.  150;  Shell  v.  Shell, 
2  Sneed,  716;  5  Am.  &  Eng.  Ency.  of 
Law,  791. 

^  Poor  V.  Poor,  8  N.  H.  307-316; 
Beyer  v.  Beyer,  50  Wis.  254-257;  Johns 
V.  Johns,  57  Mo.  530-531;  Moyler  t. 
Moyler,  11  Ala.  ,620.  In  H olden  v. 
Holden,  4  Eng  Ecc.  452-454,  it  is  said: 
"  "Wherever  there  is  a  tendency  only  to 
bodily  mischief,  it  is  a  peril  from  which 
the  wife  must  be  protected;  because  it  is 
unsafe  for  her  to  continue  in  the  dis- 
charge of  her  conjugal  duties,  and  to  en- 
force that  obligation  upon  her  might 
endanger  her  security  and  perhaps  her 
life.  It  is  not  necessary  in  determining 
this  point,  to  inquire  from  what  motive 
such  treatment  proceeds.  It  may  be 
from  turbulent  passion,  or  sometimes 
from  causes  which  are  not  consistent 
with  aflection,  and  are  indeed  often  con- 
nected with  it,  as  the  passion  of  jealousy. 
If  bitter  waters  are  flowing,  it  is  not  nec- 
essary to  inquire  from  what  source  they 
spring.  If  the  passions  of  the  husband 
are  so  much  out  of  his  own  control  as 
that  it  is  inconsistent  with  the  personal 
safety    of  his  wife  to  continue  in  his 


society,  it  is  immaterial  from  what  provo- 
cation such  violence  originated.  Sec- 
ondly, the  law  does  not  require  that 
there  should  be  many  acts.  The  court 
has  expressed  an  indisposition  to  inter- 
fere on  account  of  one  slight  act,  partic- 
ularly between  persons  who  have  been 
under  long  cohabitation,  if  only  one  such 
instance  of  ill-treatment  and  of  a  slight 
kind,  occurs  in  many  years,  it  may  be 
hoped  and  presumed  it  ^ill  not  be 
repeated.  But,  it  is  only  on  this  suppo- 
sition that  the  court  forbears  to  inter- 
pose its  protection,  even  in  the  case  of  a 
single  act,  because  if  one  act  sho.uld  be 
of  that  description  which  should  induce 
the  court  to  think  that  it  is  likely  to 
occur  again,  and  likely  to  occur  with  real 
suffering,  there  is  no  rule  that  should 
restrain  it  from  considering  that  to  be 
fully  sufficient  to  authorize  its  interfer- 
ence." 5  Am.  &  Eng.  Ency.  of  Law. 
792.  When  the  defendant  became  dis- 
sipated, neglected  his  business  and  family, 
swore  at  the  plaintiff  and  struck  her 
twice,  the  cause  was  held  sufficient. 
Wachholz  v.  Wachholz,  75  Wis.  377. 
See  also  Cheatam  v.  Cheatam,  10  Mo. . 
296;  Hooper  v.  Hooper,  19  Mo.  355; 
Thompson  v.  Thompson,  44  N.  W. 
R.  424;  Mason  v.  Mason,  131  Penn.  St. 
161. 
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tion  of  the  parties  must  cease.  Both  of  these  must  concur  to 
constitute  abandonment.^ 

Physical  incapacity.  The  plaintiff  must  allege  in  his  peti- 
tion that  the  incapacity  complained  of  existed  at  the  time  of 
the  marriage,  and  that  such  incapacity  still  continues  and  is  incur- 
able. This  requires  a  specific  statement  of  the  cause  of  ac- 
tion. The  mere  sterility  of  the  wife  will  not  sustain  the 
action.  2 

Drunkenness.  The  pleader  in  charging  this  offense  should 
use  the  words  of  the  statute.  Thus:  That  the  defendant  dis- 
regarding his  duties  as  husband  toward  the  plaintiff  on  or 
about  the day  of i8 ,  began  to  use  intoxi- 
cating liquors  to  excess  and  "  for years  last  past  has  been 

an  habitual  drunkard."  A  single  act  of  intoxication  will  not 
constitute  a  person  a  drunkard.  It  is,  therefore,  necessary  to 
state  the  length  of  time  that  the  defendant  has  been  addicted 


^  Bninner  v.  Brunner,  70  Md.  10$; 
Taylor  v.  Taylor,  21  Pac.  R.  632.  If 
the  husband's  cruelty  compels  the  wife 
to  leave  her  husband's  residence,  such 
treatment  on  his  part  amounts  to  aban- 
4lonment.  McVicker  v.  McVicker,  19 
Atl.  R.249;  Alkirev.  Alkire,  33  W.  Va. 
517.  In  Wright  v.  Wright,  45  N.  W. 
R.  365,  the  plaintiff  and  defendant  had 
been  married  thirty-five  years  and  had 
never  had  any  trouble.  A  daughter  of  the 
parties  resided  in  California,  and  the 
defendant,  while  the  plaintiff  was  ab- 
sent, went  there  to  visit  her.  Nothing 
had  been  said  about  her  going  away  pre- 
vious to  ihe  time  she  left.  On  the  trial 
the  plaintiff  having  testified  that  he  had 
not  written  to  his  wife,  it  is  said  (page 
366):  "  He  will  not  write  and  will  not 
go  to  her.  He  has  never  attempted  any 
reconciliation  and  never  invited  her  re- 
turn. The  least  effort  on  his  part,  or  a 
little  unbending  toward  her,  evidently 
would  bring  her  to  his  home.  This  he 
does  not  choose  to  do.  We  are  satisfied 
that  the  court  below  properly  refused  a 


decree  of  divorce."  So  a  consent  sepa- 
ration between  husband  and  wife,  which 
neither  has  attempted  to  terminate,  does 
not  constitDte  ground  for  a  divorce. 
Gilmer  v.  Gilmer,  37  Mo.  A  pp.  671. 

*  Devanbagh  v.*  Devanbagh,  5 
Paige,  556.  A  divorce  for  the  husband's 
impotency  may  be  granted  on  the  un- 
corroborated testimony  of  the  wife. 
Christman  v.  Christman,  7  Pa.  Co.  Ct. 
Rep.  595.  The  words  "  physically  inca- 
pacitated "  mean  substantially  the  same 
as  "impotent."  Anon.  7  Sa  R.  100. 
Insanity  occurring  after  marriage  is  not 
cause  for  a  divorce,  and  nothing  which 
is  a  consequence  of  it  can  be.  There- 
fore, impotency  caused  by  such  insanity 
or  extreme  cruelty  while  insane  is  not 
cause  for  a  divorce.  Powell  v.  Powell, 
18  Kas.  371;  Morrell  v.  MorreU,  17  Hun, 
324.  It  has  been  held  that  it  must  ap- 
pear that  the  incapacity  of  the  defend- 
ant at  the  time  of  the  marriage  was  un- 
known to  the  plaintiiE  Norton  r. 
Seton,  3  Phill.  147;  J.  G.  &  H.  G.  33 
Md.  401;  Boone  Code  Forms,  141  n. 
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to  the  excessive  use  of  liquor,  so  that  it  may  appear  that  the 
case  is  within  the  statute.^ 

Imprisonment  as  cause  of  divorce.  In  those  states 
where  imprisonment  is  a  cause  of  divorce  the  plaintiff  should 
state  in  the  third  paragraph  of  her  petition  the  facts  showing 

the  conviction  of  the  defendant,  as  that  at  the term  of 

court,  held  at on day  of ,  the  defendant  was 

.thereupon  sentenced  by 
years,  which  sentence 


duly  convicted  of  the  crime  of 

said  court  to  confinement  in for 

and  judgment  still  remain  in  full  force  and  are  not  reversed, 
and  said  defendant,  in  pursuance  of  said  sentence,  is  now  coa- 
fined  in . 

On  ground  of  non-age  of  plaintilf.  In  the  second  par- 
agraph the  plaintiff  should  state  her  age  at  the  time  of.  the 
marriage,  so  that  it  will  appear  that  she  had  a  right  to  disaffirni 
the  contract  upon  arriving  at  the  age  of  legal  consent. 

In  the  third  paragraph  allege  that  plaintiff  and  defendant 

have  not  cohabited    together   since  the day  of ,  the 

plaintiff  at  the  time  said  cohabitation  ceased  being  less  than 
(sixteen)  years  of  age. 

Former  husband  or  wife  of  defendant  living.  ^  In  the 
third  paragraph  allege  that  at  the  time  of  said  marriage  the 
defendant  had  a  former  husband  (or  wife),  to  whom  she  (he) 
had  been  prior  to  that  time  lawfully  joined  in  marriage,  which 
marriage  then  was,  and  still  is,  in  full  force  and  undissolved. 

Alimony  is  the  allowance  made  by  the  court  against  the 
husband,  and  in  favor  of  the  wife,  for  her  maintenance  and  sup- 


^  In  Mahone  v.  Mahone,  19  Cal. 
626,  it  is  said:  If  there  is  a  fixed  habit 
of  drinking  to  excess  to  such  a  degree  as 
to  disqualify  a  person  from  attending  to 
his  business  during  a  principal  portion  of 
the  time  usually  devoted  to  business,  it  is 
sofBcient  to  justify  the  charge.  A  divorce 
will  be  granted  for  continued  drunken- 
ness only  where  it  is  shown  that  the 
habit  is  confirmed  and  continued.  Gour- 
layv.  Gourlay,  19  Atl.  R.  142.  The  use 
of  morphine  by  means  of  hypodermic  in- 
jections is  not  drunkenness  within  the 
meaning    of  the   statutes.     Youngs  v. 


Youngs,  130  111.  230.  The  drunkenness 
which  will  authorize  the  granting  of  a 
divorce  must  immediately  precede  the 
bringing  of  the  action,  and  if  a  year  or 
more  has  intervened  the  action  will  not 
lie.  Reynolds  v.  Reynolds,  44  Minn. 
132.    See  also  Shutt  v.   Shutt,  71  Md. 

193- 

*  A  second  marriage  of  this  kind  is 

void;  the  object  of  a  decree  is  conclu- 
sively to  settle  its  invalidity,  and,  where 
the  statute  authorizes  it,  have  the  issue 
of  the  marriage  adjudged  legitimates. 
See  forms. 
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port  while  the  action  is  pending,  and  also  after  its  termination. 
Alimony  granted  while  the  action  is  pending  is  styled  tempo- 
rary, while  that  granted  on  the  termination  of  the  action  is 
known  as  permanent.  The  power  to  grant  alimony  is  incident 
to  jurisdiction  to  render  a  decree  of  divorce,  provided  the 
court  obtains  jurisdiction  of  both  parties.^ 

If  a  divorce  is  granted  on  constructive  service,  and  the 
defendant  does  not  appear  in  the  action,  no  alimony  can  be 
granted.^  Where  the  court  has  jurisdiction  of  both  parties 
the  considerations  in  determining  whether  alimony  pendent  lite 
shall  be  allowed,  are  probable  cause  for  the  suit,  the  husband's 
ability  and  the  wife's  necessity.^ 

Petition  for  alimony.  In  the  English  courts  alimony  was 
obtained  by  presenting  a  petition  stating  the  ability  of  the  hus- 
band and  the  necessity  of  the  plaintiff.  This  petition  usually 
was  filed  after  the  bringing  of  the  action.'  Under  the  English 
law  alimony  could  only  be  granted  as  an  incident  to  an  action 
for  a  divorce,  and  such  is  the  general  rule  in  this  country,  al- 
though in  some  of  the  states  there  are  provisions  for  the  wife's 
maintenance  out  of  his  estate,  where  she  is  separated  from  her 
husband  without  her  fault.  This  is,  in  fact,  alimony,  although 
termed  maintenance,*  and  the  power  to  award  the  same,  in  a 
proper  case,  no  doubt  exists  in  the  courts  without  a  statute.* 

Allowance  to  carry  on  action.  In  an  action  for  a  divorce 
brought  by  the  wife,  it  is  not  necessary  for  her  to  prove  her 
right  to  a  divorce  to  entitle  her  to  an  allowance  to  carry  on  the 
action.     The  question  of  her  necessities,  and  the  ability  of  the 


1  McGee  v.  McGee,  lo  Ga.  477- 
487;  Fischli  V.  Fischli,  i  Blackf.  360; 
Lawson  v.  Shotwcll,  27  Miss.  630; 
Chaires  v.  Chaires,  10  Fla.  308.  In  order 
that  a  wife  may  be  allowed  alimony  pen- 
dens liU  she  need  only  show  probable 
ground  for  a  divorce.  Wooley  v. 
Wooley,  24  111.  App.  431.  The  power 
of  the  court  is  not  affected  by  a  statute 
giving  a  wife  control  of  her  separate 
property.  Id.;  i  Am.  &  Eng.  Ency.  of 
Law,  468,  and  cases  cited.  A  court, 
however,  will  as  far  as  possible  protect 
the  rights  of  the  wife,  where  the  husband 
has  removed  temporarily  into  another 


state  and  there  obtained  a  divorce.  Thus, 
where  the  parties  resided  in  New  York 
and  the  husband  obtained  a  decree  of  di- 
vorce in  Ohio,  neither'party  being  a  resi- 
dent of  that  state,  the  decree  was  held 
void,  at  least  as  far  as  alimony  was  con- 
cerned. Phelps  V.  Baker,  60  Barb.  107. 
'  Burgess  v.  Burgess,  25  111.  App. 

525- 

'  I  Am.  &  Eng.  Ency.  of  Law,  469, 

and  cases  cited. 

*Id. 

A  I  Am.  &  Eng.  Ency.  of  Law,  470^ 
and  cases  cited. 
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husband  are  to  be  determined  from  the  evidence  before  the 
court  or  judge.  The  petition,  however,  should  make,  at  least, 
a  prima /ode  case.^ 

Frame  of  petition  for  temporary  alimony  where  the  wife 

is  plaintiff.    First,  the  plaintiff  should  allege  that  on  the 

day  of she    commenced  an  action  in court   against 

C  B  for  a  dissolution  of  the  marriage  relation  existing  between 
them,  upon  the  ground  of  (cruel  and  inhuman  treatment),  a 
copy  of  which  petition  is  hereto  annexed  and  made  a  part 
hereof. 

Second.     That  on  the day  of the  defendant  filed 

an  answer  to  said  petition,  in  which  he  denies  the  charge  of' 
cruel  and  inhuman  treatment  therein  made,  but  the  plaintiff 
alleges  that  the  charge  is  true  and  she  is  able  to  prove  the 
same. 

Third.     The  plaintiff  is  entirely  without  means  to  carry  on 
this  action  and  support  herself  during  its  pendency  (if  not  en-  ^ 
tirely  without  means,  state  according  to  the  facts). 

Fourth.  The  following  named  children  of  the  plaintiff  and 
defendant  are  dependent  on  the  plaintiff  for  support  (give 
names  and  ages). 

Fifth.  The  defendant  is  possessed  of  the  following  de- 
scribed real  property,  to  wit:  ('describe)  which  is  of  the  value 

of  $ and  (free  from  incumbrance).      He  is  also  possessed 

of  personal  estate  of  the  value  of  $ . 

The  plaintiff,  therefore,  prays  that  the  defendant  may  be 
required  to  pay  the  plaintiff  a  reasonable  sum  to  enable  her  to 
carry  on  said  action,  and  for  her  maintenance  and  support  dur- 
ing its  pendency. 

Frame  of  petition  for  alimony  where  the  wife  is  de- 
fendant.    First.  The  petition  should  state  that  on day  of 

A  B  commenced  an  action  against  petitioner  in  the 

court  of for  a  dissolution  of  the  marriage  relation  existing 

between  them  on  the  ground  of  (adultery). 

Second.     That  on  the  day  of your  petitioner 

filed  an  answer  to  said  petition,  denying  all  the  allegations 
therein  except  the  allegation  as  to  the  marriage  between  the 
plaintiff  in  said  action  and  the  defendant. 

*  Campbell  v.  Campbell,  35  N.  W.  R.  522. 
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Third  (continue  as  in  a  petition  where  the  wife  is  plaintiff^ 
changing  the  language  to  conform  to  the  facts). 

Permanent  alimony.  The  plaintiff  may  set  forth  in  her 
petition  the  property,  both  real  and  personal,  possessed  by  the 
husband,  and  pray  for  alimony  out  of  his  estate.     See  forms. 


FORECLOSURE  OP  MORTGAGES  IN  EQUITY. 

There  are  two  modes  of  foreclosing  mortgages  in  equity: 
First.     An  ordinary  foreclosure,  where,  tn  the  decree  the 
court  finds  the  amount  due  upon  the  mortgage,  and,  in  case  of 
other  liens,  the  order  of  priority  thereof,  and  directs  a  sale  of 

the  mortgaged  premises  to  satisfy  the  debt  or  debts  so  secured. 
Wbere  tlie  plaintiff  is  the  holder  of  two  mortgages^, 
then  due,  upon  the  same  premises,  and  given  by  the  same 
mortgagor  to  the  same  mortgagee,  he  may  include  both  mort- 
gages in  one  petition,  and,  unless  he  do  so,  ordinarily,  he  can- 
not recover  costs  in  an  action  to  foreclose  the  second  mortgage. 
In  such  case  each  mortgage  will  constitute  a  separate  cause  of 
action,  although  there  will  be  but  one  decree  and  order  of 
sale.  ^  ^ 

An  absolute  deed  given  to  secure  a  loan  is  a  mortgage.' 

A  conveyance,  absplute  in  form,  executed  under  a  parol  agree- 
ment that  the  grantee  shall  pay  certain  debts  of  the  grantor 
and  heirs  of  the  lands;  that  on  such  payment  grantors  shall 
execute  their  notes  to  grantee  for  the  amount  paid;  that  gran- 
tee shall  convey,  at  grantor's  request,  such  part  of  the  lands  as 
will  satisfy  certain  judgments  against  the  grantor;  that  grantee 
shall  at  his  own  discretion  sell  any  or  all  of  the  lands  and  apply 
the  proceeds  to  the  satisfaction  of  the  amounts  paid  out  by 
him,  to  the  costs  of  executing  the  agreement,  and  the  note  due 


*  Roosevelt  v.  Ellithorp,  lo  Paige, 
415.  "  He  not  only  unnecessarily,  but 
contrary  to  the  settled  practice  of  this 
court,  which  is  for  the  complainant  to 
state  all  of  his  previous  incumbrances 
upon  the  mortgaged  premises  in  his  bill 
to  foreclose  his  prior  mortgages,  com- 
menced two  separate  and  distinct  fore- 
closure suits  upon  these  two  mortgages, 
*  on  one  piece  of  land,  given  by  the  same 


mortgagors  to  the  same  mortgagee,  and 
which  mortgages,  at  the  time  of  filing 
these  bills,  belonged  to  the  same  person*^ 
(p.  419),  therefore  the  complainant  was 
taxed  with  the  costs.  See,  also,  Oconto 
Co.  V.  Hall,  42  Wis.  59. 

•  Eisaman  v.  Gallagher,  37  N.  W. 
R.  941;  Tower  v.  Fetz,  42  Id.  884; 
Ashton  V.  Shepherd,  22  N.  E.  R.  98. 
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him  by  the  grantors,  and  that  after  the  execiition  of  the  agree- 
ment, any  surplus,  either  in  the  lands  or  money,  shall  be  recon- 
veyed  to  the  grantors  is  a  mortgage.  ^ 

Where  the  purpose  of  the  deed  is  security  for  an  indebt- 
edness the  instrument  will  be  declared  a  mortgage,  no  matter 
>vhat  its  form.  The  code  is  peculiarly  well  adapted  to  admin- 
ister justice  in  such  cases,  as  all  the  remedies  known  to  the  law, 
both  legal  and  equitable,  are  in  the  hands  of  the  courts,  and 
they  can  render  a  decree  that  will  do  substantial  justice  to  the 
parties.  2 

Conditional  sale.  A  mortgage  and  conditional  sale  in 
many  respects  are  alike.  Both  purport  to  be  conveyances^ 
and  contain  provisions  for  revesting  the  title  in  the  grantor. 
The  points  of  difference  are,  redemption  attaches  to  a  mort- 
gage, while  in  case  of  a  conditional  sale  the  rights  of  the 
vendor  are  simply  those  which  he  has  reserved  in  his  deed. 
No  absolute  test  can  be  suggested  that  will  apply  in  all  cases, 
but,  ordinarily,  the  intention  of  the  parties  at  the  time  of  the 
execution  of  the  contract  will  have  great,  if  not  controlling,  in- 
fluence.'    It  is  to  be  feared  that  in  many  cases  the  courts  have 


*  Turfrie  v.  Lowe,  15  N.  E.  R.  834; 
Carter  v.  Gibson,  45  N.  W.  R.  634; 
Hnrt  V.  Kppstein,  71  Tex.  752;  Boocock 
V.  Phipard,  5  N.  Y.  S.  228;  Baker  v. 
Firemen's,  etc. ,  Co. ,  79  Cal.  34;  Jackson 
▼.  Lynch,  129  111.  72. 

'In  California,  Florida,  Georgia, 
Indiana,  Iowa,  Kansas,  Louisiana,  Mon- 
tana, Michigan,  Minnesota,  Nebraska, 
Nevada,  New  York,  Oregon,  South 
Carolina,  North  Dakota,  South  Dakota, 
Texas,  Utah,  Wisconsin  and  Washing- 
ton, no  estate  of  any  kind  vests  in  the 
mortgagee.  The  mortgage  is  a  mere 
lien,  15  Am.  &  £ng.  Ency.  of  Law, 
735.  When  the  conveyance  is  by  an 
absolute  deed,  however,  the  legal 
title,  at  least  to  an  innocent  purchaser, 
passes  to  the  grantee.  In  Delaware, 
Mississippi  and  Missouri,  the  mortgagor 
remains  the  owner  until  default,  when 
die  mortgagee,  upon  taking  possession, 
is  entitled  to  the  rents  and  profits.  In 
Alabama,    Arkansas,  Connecticut,   Illi- 


nois, Kentucky,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  North 
Carolina,  New  Jersey,  Ohio,  Pennsylva- 
nia, Rhode  Island,  Tennessee,  Vermont, 
Virginia  and  West  Virginia,  the  mort- 
gagee becomes  the  holder  of  the  legal 
title.  15  Am.  &  Eng.  Ency.  of  Law, 
732-735,  and  cases  cited.  In  England, 
under  the  new  procedure,  the  equity  rule 
— that  the  mortgage  is  a  mere  security, 
seems  to  prevail. 

'  Thomas  on  Mtges.  19;  15  Am. 
&  Eng.  Ency.  of  Law,  78a  Chancellor 
Kent,  says:  "If  it  be  doubtful  whether 
the  parties  intended  a  mortgage  or  a 
conditional  sale,  courts  of  equity  incline 
to  consider  the  transaction  a  mortgage, 
as  more  benign  in  its  operation.  Poin- 
dexter  v.  McCannon,  i  Dev.  Eq.  377. 
The  test  of  the  distinction  is  this :  if  the 
relation  of  debtor  and  creditor  remains, 
and  a  debt  still  subsists,  it  is  a  mortgage; 
but  if  the  debt  be  extinguished  by  the 
agreement  of  the  parties,  or  the  money 


\ 
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applied  narrow  tests,  which  had  the  effect   to  rob  the  real 
owner  of  his  property. 

If  there  are  two  mortgages,  one  of  which  covers  the  en- 
tire premises,  and  a  second  but  a  portion  thereof,  the  action 
may  be  brought  on  the  mortgage  covering  the  entire  premises, 
the  facts  as  to  the  second  mortgage,  however,  being  pleaded.^ 

Installments.  Where  an  installment  in  the  mortgage  debt 
is  due  and  unpaid  the  plaintiff,  if  he  so  elect,  may  bring  an  ac- 
tion of  foreclosure  for  the  amount  then  due.*  In  a  number  of 
the  states  this  matter  is  regulated  by  statute,  which  must  be 
consulted  in  drawing  a  petition. 

Taxes  paid  must  be  pleaded.  If  the  mortgagee  or  his 
assignee  has  been  compelled  to  pay  taxes  or  other  incum- 
brances on  the  property  to  protect  his  lien,  he  must  plead  the 
facts,  showing  payment  and  the  amount  thereof,  and  in  the 
prayer  ask  for  an  allowance  for  the  same.  Whatever  amount 
is  due  under  the  mortgage  at  the  time  of  foreclosure,  including 
taxes  paid,  constitutes  but  a  single  and  indivisible  demand,  and 
cannot  be  separated  and  collected  by  several  actions.^  The 
reason  is  the  covenant  to  pay  the  taxes  is  collateral  and  sub- 
ordinate to  the  debt  secured  by  the  mortgage,  and  the  amount 
due  is  determined  by  the  decree.  * 


advanced  is  not  by  way  of  loan,  and  the 
grantor  has  the  privilege  of  refunding, 
if  he  pleases,  by  a  given  time,  and  thereby 
entitle  himself  to  a  re-conveyance,  it  is  a 
conditional  sale.  Slee  v.  Manhattan 
Company,  i  Paige,  48;  Goodman  v. 
Grierson,  2  Ball  &  Beat.  274;  Marshall, 
Ch.  J.,  in  Conway  V.Alexander,  7  Cranch 
237;  Robinson  v.  Cropsey,  2  Edw.  Ch. 
138;  Flagg  V.  Mann,  14  Pick.  467; 
Holmes  v.  Grant,  8  Paige,  243.  The 
court  of  equity  never  relieves  the  grantor 
who  neglects  to  perform  the  condition 
on  which  the  privilege  of  repurcliasing 
depended.  Davis  v.  Thomas,  i  Russ. 
&  M.  506.**    4  Kent  Com.  144,  note. 

^  Demarest  v.  Berry,  16  N.  J.  Eq. 
481;  Jones  on  Mortgages,  §1458. 

*  Grattan  v.  Wiggins,  23  CaL  16; 
Miller  v.  Remley,  35  Ind.  539. 

3  Johnson  v.  Payne,  1 1  Neb.  259 ; 
Hitchcock  V.  Merrick,  18  Wis.  357. 


*  Id.;  McCreery  v.  Schaffer,  26 
N.  W.  R.  Neb.  173.  In  the  latter  case  it 
was  held  that,"  Where  the  plaintiff,  who 
is  the  assignee  'of  the  first  mortgage, 
purchased  the  mortgaged  property  at  tax 
sale  prior  to  the  transfer  of  the  note  and 
mortgage  to  him,  and  the  mortgage  so 
transferred  contains  a  provision  that  in 
case  of  default  on  the  part  of  the  mort- 
gagor to  pay  the  taxes,  the  mortgagee 
may  pay  them,  and  be  entitled  to  legal 
interest  thereon  at  the  same  rate  as  is 
provided  for  on  the  original  debt,  the 
plaintiff,  upon  the  foreclosure  of  the 
mortgage  and  tax  lien,  will  be  entitled 
to  interest  at  20  per  cent  (that  being  the 
rate  of  interest  on  delinquent  taxes) 
upon  the  amount  so  paid  prior  to  the 
transfer  of  the  note  and  mortgage  to  him, 
under  the  provisions  of  section  119  of 
the  revenue  law,  but  upon  taxes  paid 
subsequent  to  the  transfer  of  the  mort- 
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Insurance  not  a  charge  unless  by  contract.  The  expense 
of  insurance  against  fire  is  not  a  charge  upon  mortgaged  prop- 
erty, unless  by  express  agreement  of  the  mortgagor  or  the 
owners  of  the  estate.^  But  if  the  mortgage  contains  a  pro- 
vision that  the  mortgagor  shall  keep  the  building  insured  in  a 
specified  sum  for  the  benefit  of  the  mortgagee,  it  is  the  duty 
of  the  mortgagor  to  keep  the  property  insured,  and  if  he  fails 
to  do  so  the  mortgagee  may  insure  the  buildings  and  recover 
the  sum  paid  for  that  purpose,  with  interest  thereon,  in  the 
action  to  foreclose  the  mortgage.^ 

The  mortgagee  has  no  claim  on  the  insurance  money 
in  case  of  loss,  where  the  mortgagor  insures  the  property, 
unless  there  is  an  agreement  that  he  shall  insure  the  property 
for  the  benefit  of  the  mortgagee.  ^ 

Default  debt  due.  Where  a  mortgage  contains  a  pro- 
vision that  if  the  principal  or  interest  shall  not  be  paid  at  the 
time  agreed  upon,  the  principal  sum  shall  thereupon  become 
due  at  the  election  of  the  mortgagee,  the  petition  should 
allege  the  default,  and  that  in  consequence  thereof  the  plaint- 
iff had  elected  to  declare  the  whole  debt  due.* 

An  assignee  of  part  of  the  notes  cannot  alone  exercise  this 
right,  as  the  condition  is  indivisible.  ^ 

Generally  no  notice  of  election  seems  to  be  required,  the 
bringing  of  the  action  b^ing  sufficient  notice.  ®  Notice  seems 
to  be  required  in  at  least  one  state.  ^ 


gage,  he  will  be  entitled  to  interest  at  the 
legal  rate  therein  stipulated,  no  effort 
being  made  to  obtain  title  through  the 
tax  proceedings.  ^  Beckwith  v.  Seborn, 
jt  W.  Va.  I. 

^  Faure  v.  Winans,  Hopk.  283; 
Saunders  v.  Frost,  5  Pick.  259. 

*  Barthell  v,  Syverson,  54  Iowa, 
160;  15  Am.  &  £ng.  Ency.  of  Law, 
«07. 

»  Wheeler  v.  Ins.  Co.,  101  U.  S. 
439;  Providence,  etc.,  Bank  v.  Benson, 
24  Pick.  204;  Carter  v.  Rockett,  8  Paige, 
437;  Cromwell  v.  Brooklyn,  etc.,  Co.,  44 
N.  Y.  43-47;  Miller  v.  Aldrich,  31 
Mich.  408.  In  Carter  v.  Rockett,  su/ra 
(p.  439),  it  is  said:  **  A  contract  of  in- 
surance against  fire  as  a  general  rule  is  a 
mere  personal  contract  between  the  in- 


sured and  the  underwriter  to  indemnify 
the  former  against  *the  loss  he  may  sus- 
tain. But  the  insured,  by  an  agreement 
to  insure  for  the  protection  and  indem- 
nity of  another  person  having  an  interest 
in  the  subject  of  the  insurance,  may  un- 
questionably give  such  third  person  an 
equitable  lien  upon  the  policy,  to  the  ex- 
tent of  such  interest. 

*  Harper  v.  Ely,  56  111.  179. 

^  Marine  Bank  v.  International 
Bank,  9  Wis.  57. 

^  Harper  v.  Ely,  56  111.  179;  John- 
son V.  Van  Velsor,  43  Mich.  208;  Princ- 
ton  Loan,  etc.,  Co.,  v.  Munson,  60  lU. 
371;  Jones  on  Mtges.  §  1182. 

■^  Basse  v.  Gallegger,  7  Wis.  442; 
Marine  Bank  v.  Int.  Bank,  9  Id.  57. 
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Waiver  of  default.  A  forfeiture  is  waived  by  a  parol 
extension  of  time,^  by  accepting  interest  after  the  existence 
of  the  cause  of  the  forfeiture,  ^  or  by  any  act  of  the  mortgagee 
which  recognizes  the  continuance  of  the  original  contract.^ 

Who  may  declare  a  forfeiture.  No  person  but  the  one 
for  whose  benefit  the  provision  was  made  can  take  advantage 
of  it.  4 

Receiver  appointed,  when.  A  receiver  will  not  be  ap- 
pointed in  any  case  before  the  debt  is  due,  nor  until  an  action 
is  brought  to  foreclose  the  mortgage.^  The  jurisdiction  is 
exercised  with  great  caution,  and  when  other  adequate  remedy 
exists  and  no  sufficient  reason  appears  for  the  particular  relief, 
it  will  be  denied.® 

A  receiver  will  not  be  appointed  against  a  mortgragee 
in  possession  so  long  as  there  appears  to  be  a  balance  due  to 
him.-^  Nor,  in  the  absence  of  proof  of  waste  or  abuse  of 
his  trust,  will  such  mortgagee  be  succeeded  by  a  receiver  with 
power  to  subordinate  the  claims  of  the  mortgagee  to  those  of 
the  divorced  wife  of  the  mortgagor  for  alimony.® 

To  entitle  a  mortgagee  to  a  receiver  of  the  mortgaged 
premises  pending  his  foreclosure,  where  the  rents  and  profits 
are  not  specifically  pledged,  it  must  appear  that  the  premises 
are  not  of  sufficient  value  to  pay  the  debt,  with  interest  and 
costs,  and  that  the  parties  liable  for  the  debt  are  insolvent  or 
of  such  doubtful  responsibility  that  the  remedy  against  them 
for  a  deficiency* is  uncertain  and  precarious.® 

A  receiver  will  not  be  appointed  where  the  validity  of  the 
mortgage  is  in  dispute,    even  if  there  is  an  apparent  right, 

*  Manning  v.  Tuthill,  30  N.  J.  Eq.  '^  High  on  Receivers, $  630,  and  cases 
29.  cited. 

*  Sirev.  Wightman,  25  N.  J.  Eq.  ^  Quinn  v.  Brittam.  3  Edw.  Ch.  314. 
102;  Jones  on  Mtges.  $  1186.  As  to  ex-  ^  Cummings  v.  Cummings,  17  Pac. 
tension    by  "holder  of  the  note,"  see  R.  442. 

Benneson  v.  Savage,  130  lU.  352.  ^  Dominick  v.   Michael,  4    Sandf. 

3  Mallory  v.  West,  etc.,  R.  Co.,  35  406-7. 
N.  Y.  Superior  Court,   174;  Jones  on  *  Little  v.    Archer,  i  Hogan,  62; 

Mtges.  $  1 183.  Darcy  v.  Blake,  i  Malloy,  248. 

"*  Jones  on  Mtges.  $  1183. 
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unless  the  security  is  clearly  inadequate,  or  the  rents  and 
profits  have  been  expressly  charged.^ 

If  the  receivership  interferes  with  the  rights  of  a 
stranger  to  the  actton,  he  should  make  an  application  to  the 
court  for  relief,  setting  forth  the  facts  showing  such  interfer- 
ence, and  the  court  will  make  the  proper,  order  protecting  his 
rights.  * 

Necessity  for  receiver,  how  pleaded*  It  must  be  made 
to  appear  that  the  mortgage  is  insufficient,  and  the  party  per- 
sonally liable,  insolvent,  or  that  the  mortgage  provides  that 
the  mortgagee  shall  have  the  rents  and  profits  after  a  default. 
This  relief  is  given  with  great  caution,  and  only  where  the 
mortgagee  has  no  other  adequate  means  of  protecting  his 
rights,  and  the  special  grounds  for  the  appointment  must  be 
set  forth.  ^ 

No  receiver  appointed  to  enforce  an  implied  lien*     It  is 

no  part  of  the  contract  of  sale  that  the  vendor  shall  appropri- 
ate anything  but  the  land  itself  for  the  satisfaction  of  the  pur- 
chase money,  and  it  is  a  part  of  the  implied  contract  that  the 
purchaser  is  entitled  to  the  possession  until  a  sale  of  the  land 
to  enforce  the  lien;  therefore  a  receiver  will  not  be  appointed 
in  an  action  to  enforce  an  implied  lien.  ^ 

Description.     The  property  should  be  correctly  described 


»  Shotwell  V.  Smith,  3  Edw.  Ch. 
58S.  In  this  case  it  is  said:  '*  This  case  is 
to  be  governed  by  the  usual  rule  that 
when  premises  are  an  inadequate  se- 
cuiity  and  the  mortgagor  is  insolvent,  a 
receiver  will  be  allowed.  ♦  •  •  I  am  of 
opinion  that  the  security  held  by  the 
compUdnant  is  sufficient  for  the  payment 
of  his  mortgage  debt  without  any  inter- 
ference with  the  rents  through  a  receiver. 
Indeed,  I  consider  that  the  coiu-t  has  no 
authority  to  interfere  with  a  mortgagor's 
right  to  the  rents,  unless  such  rents  as 
well  as  the  property  have  been  pledged 
as  security  for  the  debt,  or  there  is  a 
clear  want  of  security. " 

*  Howell  V.  Ripley ,•  10  Paige,  43. 

'  Jones     on    Mtges.    $  15 16,    and 


cases  cited.  In  those  states  where  the 
legal  title  remains  in  the  mortgagor  until 
foreclosure,  a  receiver  will  be  appointed 
when  the  security  is  insufficient  and  the 
person  liable  for  adeficiency  is  insolvent, 
and  additional  grounds  are  that  the 
mortgagor  is  permitting  the  security  to 
diminish  in  value  or  the  debt  to  increase. 
Id.  1 52 1.  In  those  states  where  the 
mortgagee  has  the  legal  estate,  and  after 
default  may  take  possession,  something 
more  must  be  alleged  than  the  inade- 
quacy of  the  security  and  the  insolvency 
of  the  mortgagor,  such  as  the  security 
is  liable  to  be  impaired  from  a  failure  to 
pay  taxes,  etc.,  Id.  $  1520. 

*  Morford    v.    Hamner,  59   Tenn. 
391;  Jones  on  Mtges.  $1517. 
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in  the  petition,  so  that  the  decree  and  the  order  of  the  court 
may  be  upon  the  property  mortgaged.  ^ 

Allegration  of  record.     Where  the  mortgage   has  in  fact 
been  recorded,  it  should  be  so  alleged.     The  allegation  may 

be:     "  That  on  the day  of ,  18 — .  said  mortgage  was 

duly  recorded  in  the  office  of  the  [clerk]  of county."     If 

the  mortgage  has  not  been  recorded,  and  the  mortgagor  has 
conveyed  the  equity  of  redemption  to  another,  it  should  be 
alleged,  if  such  is  the  fact,  that  the  purchaser  acquired  said 
land,  with  notice  of  the  mortgage. 

Frame  of  petition  to  foreclose*  Where  the  action  is 
between  the  mortgagor  and  mortgagee,  the  plaintiff  in  his 
petition  may  allege:  First.  The  making  and  delivery  of  the 
note  or  notes,  giving  a  copy  or  copies  thereof.  Second.  Then 
allege  that  to  secure  the  payment  of  said  note  or  notes, 
the  defendant  at  said  time  executed  and  delivered  to  the 
plaintiff  a  mortgage  deed,  and  thereby  conveyed  to  the  plaintiff 
the  following  described  premises  (describe  premises),  which 
deed    contained   the   following    condition    (copy    condition). 

Third.     That  on  the day    of ,  18 ,  said  mortgage 

was  duly  recorded  in  the  office  of  the  [clerk]  of county. 

Fourth.  That  the  defendant  has  not  paid  the  amount  se- 
cured by  said  mortgage,  as  required  by  the  conditions  thereof, 
whereby  said  deed  has  become  absolute,  and  there  is  now  due 

upon  said  note  and  mortgage  the  sum  of  $ ,  with  interest 

from  the day  of ,  1 8 . 

Add  a  prayer  for  all  the  relief  desired,  consistent  with  the 
facts  stated  in  the  petition. 

In  New  York,  under  the  statute,  it  is  necessary  to  state  in 
the  petition  whether  any  proceedings  have  been  had  at  law  for 
the  recovery  of  the  debt  secured  thereby,  or  any  part  thereof, 
and  whether  such  debt,  or  any  part  thereof,  has  been  collected 
and  paid.  ^  Also,  if  a  judgment  at  law  has  been  recovered 
for  the  debt  that  an  execution  has  been  issued  thereon  and 
returned   unsatisfied    in  whole   or   in   part,   and    that    there 

»i  White  V.    Hyatt,   40   Ind.   385;  Budd  v.  Bingham,  18  Barb.  494;  St.  John 

Nolte  V.  Libbert,  34  Id.  163;  Triplett  v.  v.  Northup,  23  W.  26. 
Sayre,  3  Dana,  590;  Whittlesey  v.  Beall,  •  2  R.  S.  191.  §  155-192;  ^hufi^lt 

5  Blackf.   143;   Jones  on  Mtges.  $  1462;  v.  Shufelt,  9  Paige,  137. 
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is  no  property  of  the  defendant  on  which  to  levy,  except  the 
mortgaged  premises.     Similar  provisions  to  these  are  found  in 
other  states.     If  judgment  creditors  or  junior  mortgagees  are 
made    parties,  as  they  should   be,  if  a  perfect  title  is  to  be 
acquired  under  the  judicial  sale,  it  should  be  alleged  that  such 
parties  (naming  them)  claim  an  interest  in  said  premises,  but 
which  is  inferior  and  subject  to  the  claim  of  the  plaintiff,  as  the 
facts  may  be.     The  holder  of  the  senior  mortgage  is  a  proper, 
but  not  a  necessary,  party.     If,  however,  his  mortgage  is  due, 
he  should  be  joined.     The   subject   of  parties   is  considered 
under  the  appropriate  head,  and  will  not  be  discussed  here. 
In  a  decree  of  foreclosure  the  court  finds  the  amount  due  on 
the  note  and  mortgage,  and  if  there  are  a  number  of  liens,  the 
amount  of  each,  and  the  order  of  their  priority,  and  decrees 
that  if  the  sums  so  found  due  are  not  paid  within  a  time  stated, 
the  premises  shall  be  sold  to  satisfy  the  same.     There   is    no 
judgment,  in  the  first  instance,  for  the  amount  due,  as  in  an 
action  at  law,^  but  in  case  of  deficiency  after  a  sale  of  the 
mortgaged  premises,  where  a  note  or  bond  has  been  given  and 
there  has  been  personal  service,  a  judgment  for  the  deficiency 
may  be  rendered,  if  it  has  been  prayed  for  in  the  petition.     If 
no  bond  or  note  was  taken  for  the  debt,  there  can  be  no  re- 
covery for  a  deficiency  — the  mortgagee  or  his  assignees  being 
restricted  to  the  mortgaged  property. 

If  the  action  is  broufirht  by  an  assigrnee  or  indorsee  of  the 
notes,  or  debt,  the  facts  in  relation  thereto  must  be  stated  so 
that  the  right  of  the  plaintiff  to  bring  the  action  may  appear. 

Strict  foreclosure.  The  practice  in  the  English  Court  of 
Chancery  was  to  permit  the  mortgagor  to  redeem  by  a  day 
named  in  the  decree,  or  in  case  of  default  be  barred  of  the 
right,  and  the  estate  vested  absolutely  in  the  mortgagee.  In 
this  country  this  practice  has  not  generally  prevailed,  the  ordi- 
nary procedure  being  a  sale  of  the  mortgaged  premises  under 
the  decree  of  foreclosure.  There  are  certain  cases,  however, 
where  it  is  apparent  that  a  sale  under  the  decree  would  be  un- 
availing because  the  amount   realized    would  not   equal  the 

^  This  was  the  rule  under  the  form-  them  a  judgment  is  rendered.  This  sub- 
er  chancery  practice,  and  is  adhered  to  in  ject  will  be  considered  under  the  title, 
most  of  the  states,  although  in  some  of       Forms  of  Judgments,  etc. 


192  TREATISE  ON   THE   LAW   OF  CODE   PLEADING. 

mortgage  debt  —  as  where  the  mortgagee  has  acquired  the 
title  of  the  mortgagor,  but  there  are  outstanding  liens  against 
the  property.  In  such  cases  the  court  may  require  such  cred- 
itors to  redeem  by  a  day  named  or  be  barred  of  the  right. 
The  court  may,  however,  order  the  premises  sold,  and  will  do 
so  if  their  value  is  greater  than  the  mortgage  debt^  or  debts. 

Foreclosure  of  land  contract.     Where  the  vendee  of  real 
estate  has  failed  to  make  payments,  according  to  the  terms  of 
his  contract,  the  vendor  may  bring  an  action  of  strict  fore- 
closure against  him,  and  obtain  a  decree  that  he  pay  by  a  day 
named  or  be  barred.  ^ 

Persons  not  parties  to  foreclosure  of  land  contract. 
The  rights  of  parties  to  a  land  contract  or  title  bond  are  the 
same  as  those  of  the  parties  to  a  mortgage  foreclosure,  and 
persons  who  possess  an  interest  in  the  land,  under  the  contract 
or  bond,  if  not  made  parties  to  an  action  to  foreclose  the  con- 
tract, are  not  aflfected  by  the  decree.* 

Form  of  decree.  The  ordinary  form  of  a  decree  in  foreclos- 
ing a  title  bond  or  land  contract,  is  that  the  money  due  on  the 
contract  or  bond  be  paid  within  such  reasonable  time  as  the 
court  shall  direct,  and,  in  case  of  failure,  to  make  such  payment, 
that  the  purchaser's  equity  of  redemption  be  foreclosed.  Itjs 
said  in  one  case  that  a  decree  of  sale  would  be  improper  be- 
cause the  title  is  in  the  vendor.*  In  equity,  however,  the  pur- 
chaser is  deemed  the  owner,  and  where  it  is  necessary  to  pro- 
tect his  rights,  as  where  valuable  improvements  have  been 
made  on  the  land  or  a  considerable  amount  of  the  purchase 
money  paid,  the  right  of  the  court  to  order  a  sale  is  undoubted 
and  it  would  seem  but  justice  to  do  so. 

Frame  of  petition  to  foreclose  land  contract.  In  prepar- 
ing a  petition,  the  plaintiff  should  set  forth  the  contract,  which, 
no  doubt,  will  contain  a  description  of  the  property.  Second. 
Allege  a  failure  to  comply  with  the  terms  of  the  contract  (state 
specifically  in  what  the  failure  consists).    Third.    If  thie  vendor 

'  Benedict  v.  Gilman,  4  Paige,  58;  '  Dukes  v.  Turner,  44  Iowa,  575; 

Vroom  V.  Ditmas,  Id.  526;   Kendall  v.  Jones  on  Mtges.  $  126. 
Treadwell,  14  How.  Pr.  165.  "*  Mclndoe    v.    Morman,   26  Wb. 

•  Taylor  v.   Collins,   51  Wis.  123;  588;  Jones  on  Mtges.  J  1541. 
Buswell  V.  Peterson,  41  Id.  82. 
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has  paid  taxes  or  other  liens  to  protect  his  security  so  state, 
and  the  amount  thereof.     Add  an  appropriate  prayer. 


FRAUD,  HOW  PLEADED. 

An  allegation  of  fraud  without  a  statement  of  the  facts  con- 
stituting the  fraud  is  not  sufficient.  The  reason  is,  fraud  is  a 
conclusion  of  law,  and  it  is  insufficient  to  allege  that  an  act  was 
effected  by  fraud,  as  that  a  deed  was  obtained  by  fraud,  unless 
the  things  done  constituting  such  fraud  are  stated  on  the  face 
of  the  pleading.  This  is  a  very  old  rule,  and  the  current  of 
authority  sustaining  it  i^  almost  unbroken.^  The  use  of  epi- 
thets, however  bountifully  multiplied,  will  not  supply  the  place 
of  facts.  ^ 

Remedies  of  party  defrauded.  As  a  general  rule  a  party 
defrauded  may,  on  discovering  the  fraud,  tender  back  what  he 
has  received,  and  rescind  the  contract,  or  he  may  affirm  the 
contract  and  sue  for  damages.  If  he  seeks  to  rescind,  he  must 
act  promptly  on  the  discovery  of  the  fraud,  as  a  court  of  equity 
will  refuse  relief  where  the  delay  has  been  so  considerable  that 
laches  is  fairly  imputable.®  So  when  the  defrauded  party  has  so 
dealt  with  the  subject  matter  of  the  contract  as  to  make  it  im- 
possible to  put  the  other  in  statu  quo,  his  right  to  rescind 
ordinarily  will  be  gone,  and  his  remedy  be  a  suit  for  damages.* 


»  Story's  Eq.  PI.  $  25 1«;  Gilbert  v. 
Lewis,  I  De  G.  J.  &  Sm.  3S;  Bryan  v. 
Spniill,  4  Jones.  Eq.  27;  Clark  v.  Day- 
ton, 6  Neb.  192;  Williams  v.  First  Pres. 
Church,  I  O.  St.  478;  Kraus  v.  Thomp- 
son, 30  Minn,  64;  Humphreys  v.  Mat- 
toon,  43  Iowa,  556. 

*  Clodfclter  v.  Hullett,  72  Ind.  137- 
144.  "  But,  although  a  general  charge 
is  insufficient,  yet  it  does  not  follow  that 
the  plaintiff  in  his  bill  is  bound  to  set 
forth  all  the  minute  facts.  On  the  con- 
trary, the  general  statement  of  a  precise 
fact  is  often  sufficient ;  and  the  circum- 
stances which  go  to  confirm  or  establish 
it  need  not  be  (although  they  often  are) 
minutely  charged,  for  they  more  prop- 
erly constitute  matters  of  evidence  than 
matters  of  allegation.      Thus,  for  ex- 


ample, if  a  bill  is  brought  to  set  aside  an 
award,  bond  or  deed,  for  fraud,  imposi- 
tion, partiality  or  undue  practice,  it  is 
not  necessary  in  the  bill  to  charge  mi- 
nutely every  particular  circumstance;  for 
that  is  matter  of  evidence,  every  part  of 
which  need  not  be  charged."  Story's 
Eq.  PI.  $  252. 

■  Cooley  on  Torts,  503;  Hercy  v. 
Dinwoody,  2  Ves.  87;  Janson  v.  Tuber- 
ville.  Id.  II;  Masson  v.  Bovel,  I  Den. 
69;  PearsoU  v.  Chapin,  44  Penn.  St.  9; 
Herrin  v.  Libbey,  36  Me.  350;  Cook  v. 
Gihnan,  34  N.  H.  556;  Wright  v.  Peet, 
36  Mich.  213;  Hammond  v.  Stanton,  4 
R.  I.  65. 

^  Cooley  on  Torts,  505,  and  cases 
cited. 
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A  few  exceptions  to  the  rule  requiring  a  return  of  the  proper- 
ty will  be  found,  as  where  the  property  received  was  absolutely 
worthless.^ 

Frame  of  a  petition  pleading  fraud.  There  are  three  ma- 
terial points  to  be  presented.  First,  a  statement  of  the  decep- 
tion practiced  by  the  defendant  to  induce  the  plaintiff  to  enter 
into  the  contract,  and  second,  that  the  plaintiff,  relying  upon 
said  fraudulent  acts  of  the  defendant  entered  into  the  contract 
and  was  thereby  defrauded  in  a  specified  sum.  Third,  if  a 
rescission  is  sought  the  further  allegation  must  be  made  of  ^n 
election  to  rescind  and  a  tender  back  of  the  things  received. 

The  facts  in  relation  to  the  alleged  fraud  may  be  pleaded 

substantially  as  follows:  that,  on  the day  of ,  at  the 

request  of  the  defendant,  the  plaintiff  purchased  from  the 
defendant  a  certain  [horse]  for  the  sum  of  $ ;  that  the  de- 
fendant, to  induce  the  plaintiff  to  purchase  said  horse,  falsely 
and  fraudulently  represented  and  warranted  said  horse  to  be 
sound  in  every  respect,  and  the  plaintiff  relied  on  said  repre- 
sentation and  warranty  in  making  said  purchase. 

Second.  Said  horse  at  the  time  of  said  sale- and  warranty 
was  unsound  in  this  (state  in  what  the  unsoundness  consisted), 
as  the  defendant  well  knew,  and  he  then  falsely  and  fraudu- 
lenty  deceived  the  plaintiff  in  the  sale  of  said  horse  in  the  sum 
of  $ . 

Third.     [If  a  rescission  is  sought],  allege  that,  immediately 

on  discovering  the  fraud,  to  wit:     On  the of i8 , 

the  plaintiff  notified  the  defendant  that  he  elected  to  rescind 
said  contract,  and  he  thereupon  tendered  to  said  defendant  (the 
things  received  from  him),  and  demanded  a  return  of  (the 
property  given  by  the  plaintiff),  but  the  defendant  refused  to 
receive  the  same  or  deliver  up  the  property  received  from  the 
plaintiff. 

'  Id.  504-$.      Where  a  party  has  tion  on  the  claim.        Potter  v.  Mon- 

received  money  on  a  compromise  which  month  Ins.  Co.,  63  Me.   440;  Copley 

he  claims  is  fraudulent,  he  must  return  on  Torts,  504. 
the  money  to  enable  him  to  bring  an  ac- 
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INJUNCTIONS. 

An  injunction  will  be  issued  only  on  a  petition  setting  forth 
the  necessary  facts,  and  which  contains  a  prayer  for  such  specific 
relief.  1  Affidavits  alone,  without  a  petition,  will  not  warrant 
the  issuing  of  an  injunction.*  The  facts  upon  which  the  right 
to  an  injunction  depend  must  be  established  by  a  positive  affi- 
davit,  or  other  proof,  annexed  to  the  petition.  *  If  the  affidavit 
in  support  of  the  petition  state  more  than  the  petition,  the 
force  of  the  facts  stated  in  the  petition  will  not  thereby  be 
weakened,  nor  will  the  effect  be  to  make  the  affidavit  take  the 
place  of  the  petition.  * 

A  petition  does  not  show  a  case  for  an  injunction,  if  it  ap- 
pears only  by  inference  and  not  by  averment  that  acts  are 
threatened,  or  contemplated,  which  will  cause  an  injury  to  the 
plaintiff.^ 

But  one  cause  of  action.  A  petition  in  which  it  is  sought 
to  enjoin  the  maintenance  of  an  elevated  railway  in  front  of 
plaintiff's  property,  and  for  damages  caused  by  such  main- 
tenance, states  but  one  cause  of  action,  the  damages  being  in- 
cident to  the  relief  by  an  injunction.  • 


'  Lewiston,etc.,  Co.  v.  Franklin  Co., 
54  Me.  402;  Union  Bank  v.  Kerr,  2 
Md.  Ch.  460;  Wood  V.  Beadell,  3 
Sim.  273;  African  M.  £.  Church  v. 
Ccnover,  12  C.  E.  Green,  157;  Willet  v. 
Woodhams,  I  Bradw.  41 1;  10  Am.  & 
Eng.  Ency.  of  Law,  10Q4.  ^ 

•  People  V.  New  York,  3  Abb.  Pr. 
181;  Badger  v.  Wagstaff,  ii  How.   Pr. 

562. 

*Campben  v.  Morrison,  7  Paige, 
157;  Shonk  V.  Knight,  12  W.  Va.  667; 
Soathem,  etc,  Co.  v.  Hixon,  5  Ind.  165; 
Walker  v.  Deveneaux,  4  Paige,  229; 
Glidden  v.  Morrell,44  Mich.  202;  Gaert- 
ner  v.  Fond  du  Lac,  34  Wis.  497. 

<  Badger  v.  Wagstaff,  1 1  How.  Pr. 
562;  10  Am.  &  Eng.  Ency.  of  Law,  1004. 

*  Maloney  ▼.  Finn^an,  35  N.  W. 
R.  723.  In  the  case  cited  the  action  was 
brongfat  to  remove  a  cloud  from  the 
plamtiflPs  title  to  real  estate,  and  a  major- 


ty  of  the  court  held  that  because  the  al* 
leged  cloud  —  a  certificate — was  void 
on  its  face,  therefore  the  court  would 
grant  no  relief.  The  authorities  on  this 
ppint  are  in  conflict,  but  in  reason  it 
would  seem  but  justice,  where  there  is  a 
blemish  on  a  party's  title  which  affects 
the  value  thereof,  tliat  he  should  have  re- 
lief although  the  costs  of  the  action  may, 
as  a  condition,  be  taxed  to  him. 

*  Shepard  v.  Manhattan  Ry.  Co.^ 
117  N.  Y.  442;  23  N.  K  R.  30.  It  is 
said,  "Although  property  owners  have 
a  remedy  at  law  for  the  intrusion  upom' 
their  rights,  yet  as  the  trespass  is  con- 
tinuous in  its  nature,  they  can  invoke 
the  restraining  power  of  a  court  of  equi- 
ty in  their  behalf,  in  order  to  prevent  a 
multiplicity  of  suits,  and  they  can  re- 
cover the  damages  they  have  sustained 
as  incidental  to  the  granting  of  thejequi- 
table  relief.     Williams  v.  Railroad  Co*f 
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Facts  to  be  sworn  to  positiTely.  Affidavits.  There 
should  be  a  special  affidavit  or  other  proof  of  the  truth  of  all 
the  facts  upon  which  the  application  is  based.  ^  The  true  rule 
seems  to  be  that  stated  by  Chancellor  Walworth,^  that  if  the 
plaintiff  has  no  personal  knowledge  of  the  facts  upon  which 
his  right  to  an  injunction  rests,  he  should  annex  to  his  peti- 
tion the  affidavit  of  the  party  who  knows  and  can  swear  to 
the  facts.  In  the  same  case  he  suggests  that  where  the  plaint- 
iff personally  cannot  swear  to  the  facts  and  is  unable  to 
procure  the  affidavit  of  the  person  who  knows  them,  upon 
verifying  the  petition  upon  information  and  belief,  the 
defendant  may  be  required  to  show  cause  why  a  temporary 
injunction  should  not  be  issued,  and  a  restraining  order 
granted  until  the  hearing.  In  states  where  positive  testimony 
must  be  introduced  in  support  of  the  petition,  it  is  evident  that 
such  an  affidavit  would  not  be  sufficient,  as  the  plaintiff  before 
bringing  the  action  should  be  able  to  verify  the  pleading. 

Where  the  only  affidavit  was  the  verification  of  the  peti- 
tion by  one  of  the  attorneys,  in  effect  that  what  he  knew  of  his 
own  knowledge  was  true,  and  what  he  had  heard  he  believed 
was  true,  without  stating  what  facts  he  knew  of  his  own  knowl- 
edge, or  what  he  had  heard,  is  insufficient.  ^ 

Waiver.    If  the  defendant  demurs  to  the  petition,  or  other- 


16  N.  Y.  97;  Henderson  V.  R.  Co.,  78  N. 
Y.  423.  The  violation  of  the  property 
rights  of  abutting  owners  being  adjudged 
in  such  an  action,  the  awarding  0/  dam- 
ages sustained  in  the  past  from  defend- 
ants follows,  they  being,  on  equitable 
principles,  deemed  incidental  to  the 
main  ,  relief   sought.     Story    £q.  .  Jur. 

ii  794-795-799*  With  the  object  of 
doingcomplete  justice  to  all  persons  in- 
terested, if  the  incidental  relief  to  be 
'granted  by  way  of  damages  for  the  past 
injuries  affects  other  parties  than  the 
present  owners  of  the  fee,  is  there  any 
reason  why  those  other  parties  should 
not  be  brought  into  the  action  ?  I  see 
none,  where  the  parties  so  joined  de- 
rive their  right  of  action  from  the  same 
source,  in  the  injury  to  the  same  prop- 


erty rights,  and  have  a  common  interest 
in  their  enforcement.  '* 

*  Youngblood  v,  Schamp,   15  N.  J. 
£q.  42. 

•Campbell  v.    Morrison,  7  Paige, 
160. 

'  Landes  v.  Globe  Mfg.  Co.,  73  Ga. 
176;  Hone  V.  Moody,  59  Id.  731;  10  Am. 
&  £ng.  Ency.  of  Law,  1004.  An  in- 
junction should  not  be  granted  on  a 
petition  sworn  to  on  information  and 
belief,  and  unaccompanied  by  an  affida- 
vit of  the  facts  from  the  person  from 
whom  the  information  and  belief  were 
derived,  Ruge  v.  A.O. ,  etc.,  Co.,  R. 6 So. 
R.4S9.  But  in  Alspaugh  v.  Adams  j  80  Ga. 
345,  it  was  held  that  affidavits  produced 
at  the  hearing  would  supply  the  want  of 
a  positive  verification  of  the  petition. 
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wise  enters  a  general  appearance,  he  thereby  waives  defects  in 

the  oath.  ^ 

A  petition  sworn  to  positively  may  perform  the  duties  of  a 

petition  and  also  an  affidavit.^     If  the  oath  is  made  by  the 

attorney,  he  should  state  the  reason  why  it  is  not  made  by  the 

plaintiff.  • 

Temporary  order.     If  it  appears  from  the  petition  that  the 

plaintiff  is  entitled  to  the  relief  demanded,  and  such  relief,  or  a 
part  thereof,  consists  in  restraining  the  commission  or  contin- 
uance of  some  act  that  would  produce  great  or  irreparable  in- 
jury to  the  plaintiff,  a  temporary  injunction  may  be  granted. 
An  injunction  which  is  allowed  to  restrain  the  commission  of 
some  act  while  the  action  is  pending  is  called  a  temporary  in- 
junction. If  part  of  the  final  judgment,  it  is  called  a  perpetual 
injunction.^  A  temporary  injunction  will  not  be  granted  un- 
less prayed  for  in  the  petition,  nor  against  a  stranger  to.  the 
action.  *  The  granting  of  a  temporary  order  is  not  a  matter 
of  strict  right,®  but  the  court  or  judge  should  grant  or  refuse 
the  same  as  may  seem  to  him  just  and  equitable. 


^  Gibson  v.  Gibson,  46  Wis  462. 

*  Woodrofif  V.  Fisher,  17  Barb.  225; 
01mstea«l  v.  Koester,  14  Kas.  463;  Pen- 
field  V.  White,  8  How.  Pr.  87;  Morgan 
V.  Quackenbnsh,  22  Barb.  76.  The 
pleader  must  consnlt  the  decisions  of  his 
own  state. 

'  Hone  V.  Moody,  59  Ga.  731. 

*  Walker  v.  Deveneaux,  4  Paige, 
229.  ^  The  chancellor  says  (p.  248):  **A 
final  injunction  may^  be  obtained  upon 
the  prayrr  for  relief  by  injunction,  or 
perhaps  under  the  prayer  for  general 
relief.  But  to  obtain  a  preliminary  in- 
junction to  restrain  the  defendant's  pro- 
ceedings pending  the  suit,  there  should 
be  a  formal  prayer  for  such  process  or 
some  other  prayer  which  is  equivalent. 
Thus,  in  the  case  of  Wood  v.  Beadell  (3 
Simons,  Rep.  273),  an  injunction  was 
asked  for,  as  here,  in  the  general  prayer 
of  the  bill,  but  as  there  was  no  prelim- 
inary injunction  asked  for  in  the  prayer 
of  process,  such  injunction  was  refused. 
The  complainant,  however,  was  per- 
mitted  to  renew  his  application  npon  an 
amended  bil]. 


*  Fellows  V.  Fellows,  4  Johns.  Ch. 
25,  Chancellor  Kent  says :  ••  1  find,*' 
said  Lord  Eldon,  **  the  court  has  adhered 
very  closely  to  the  principle  that  you  can- 
not have  an  injunction  except  against  a 
party  to  the  suit.  Upon  a  review  of  all 
the  cases  I  think  the  practice  of  granting 
an  injunction  against  a  creditor,  who  is 
not  a  party,  is  wrong.  The  court  has  no 
right  to  grant  an  mj unction  against  a 
person  whom  they  have  not  brought  or 
attempted  to  bring  before  the  court  by 
subpoena.  I  have  no  conception  that  it 
is  competent  to  this  court  to  hold  a  man 
bound  by  an  injunction,  who  is  not  a 
party  in  the  cause,  for  the  purpose  of  the 
cause.  I  shall,  accordingly,  dissolve  the 
injunction  as  against  those  persons  who 
were  not  made  parties  to  the  suit.  A 
purchaser  was  restrained  in  the  case  of 
Green  v.  Lowres  (3  Bro.  217)  from 
paying  the  purchase  money,  on  a  bill  by 
the  creditors  of  the  vendor,  but  the 
purchaser  was  made  a  party. " 

^  Ohnstead  v.  Koster,  14  Kas.  463. 
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A  temporary  order  may  be  granted  at  the  commence- 
ment of  the  action  or  while  it  is  pending.  The  party,  in  ap- 
plying for  an  order,  must  be  governed  by  the  statute  and  the 
rules  of  court. 

The  tendency  of  the  courts  is  to  enlarge  the  remedy  by 
injunction,  and  to  grant  it  in  all  cases  where  great  of  irreparable 
injury  would  be  the  result  of  withholding  the  same,  and 
where  the  remedy  at  law  is  inadequate.  Where  a  right  of  a 
plaintiff  has  been  violated,  as  by  collecting  and  flowing  water 
from  a  ditch  and  discharging  it  onto  the  plaintiff's  land,  an 
injunction  will  be  granted  to  prevent  a  continuance  of  the 
injury,  without  reference  to  the  amount  of  damages.^ 

An  injury  is  deemed  irreparable  where  it  is  not  suscep- 
tible of  being  adequately  compensated  in  damages,  as  where 
the  continuance*  of  the  wrong  will  cause  loss  of  health,  loss  of 
business,  injury  or  destruction  of  the  means  of  subsistence,  or 
permanent  injury  to  property.^  As  a  rule,  the  continuing 
nature  of  the  injury  is  the  test. 

The  grrftotingr  of  injunctions  agrainst  the  commission  of 
trespass  ^  was  formerly  confined  to  actions  where  there  was 
privity  of  title  between  the  plaintiff  and  the  defendant,  as  in 
waste,  but  the  rule  has  been  relaxed  so  far  as  to  grant  relief 
where  the  trespass  will  result  in  irreparable  injury.*  The 
plaintiff  must  state  in  his  petition  the  facts,  showing  that  the 
injury  will  be  great  or  irreparable,  and  it  is  not  sufficient 
merely  to  allege  that  the  injury  is  irreparable.*  An  injunction 
would  seem,  to  be  the  proper  remedy  in  any  case  where  an 
action  at  law  would  not  afford  adequate  relief.  -  All  the  reme- 
dies known  to  the  law  are  in  the  hands  of  the  court.  Let  it 
apply  the  appropriate  one,  whether  it  be  at  law  or  in  equity. 
When  law  and  equity  were  administered  by  separate  tribunals, 
the  jealousy   between  them   no    doubt  prevented    courts    of 

'  Goodsonv.  Richardson, L.R.G.Ch.  is  denied,  or  in  doubt,  an  injunction  will 

App.  221;  Barnes  V.  Hathorn,   54    Me.  be  refused  against  a  defendant  in  posses- 

124;  Davies  v.  Londgreen,  8  Neb.  43.  sion.     In  such  case  the  right  must  be 

*  If  the  party  aggrieved  is  out  of  established  at  law. 
possession,  an  injunction  will  be  granted  *  Lowndes  v.  Bettle,  33  L.   J.  Ch. 

only  on  the  ground  of  collusion  or  fraud,  451;  High  on  Inj.  (3d  ed.)  %  698. 
or  that  the  threatened  injury  would  be  *•  High    on    Inj.  (461,   and  cases 

destructive  to  the  estate.      High  on  Inj.  cited. 
(3d  ed. )  $  698.     And  if  the  plaintiff's  title 
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equity,  in  many  cases,  from  administering  that  full  relief  to 
which  the  plaintiff  was  entitled.  An  injunction  in  many  cases 
is  the  only  adequate  remedy.  An  injunction  may,  in  a  proper 
case,  be  allowed  on  an  answer  in  which  affirmative  relief  is 
sought,  or  on  a  counter-claim. 

Dissolution.  Answer  under  oath  not  evidence.  Under 
the  former  chancery  practice,  upon  the  filing  of  an  answer,  un- 
der oath,  by  the  defendant,  which  fully  and  unequivocally  de- 
nied all  the  material  allegations  of  the  bill,  the  injunction  would 
be  dissolved.^  For  the  purpose  of  the  motion  to  dissolve,  the 
answer,  in  so  far  as  it  was  responsive  to  the  bill,  was  taken  as 
true.  *  The  better  rule,  however,  now  seems  to  be  that  upon  the 
coming  in  of  the  answer  denying  the  facts  stated  in  the  peti- 
tion, it  rests  in  the  sound  discretion  of  the  court  to  dissolve  or 
continue  the  injunction  in  force  until  the  trial.*  Under  the 
code,  the  answer  is  not  evidence,  as  under  the  former  practice, 
and  it  would  seem  that  the  question  of  continuing  or  dissolving 
an  injunction  would  rest  upon  the  evidence  offered  in  support 
of  or  against  its  continuance.* 

Frame  of  petition  for  an  injunction  to  restrain  waste. 
The  plaintiff  should  set  forth  his  interest  in  the  premises,  either 
after  the  expiration  of  the  life  or  other  estate,*  or  as  a  landlord. 
If  the  action  is  brought  by  the  landlord  against  his  tenant. 


^  Couch  V.  Ulster,  4  John  Ch.  26; 
Roberts  v.  Anderson,  2  Id.  202;  Harris 
V.  Sangston,  4  Md.  Ch.  394;.  Armstrong 
V.  Sanford,  7  Minn.  49;  Anderson  v. 
Reed,  1 1  Iowa,  1 77  ;  Stevens  v.  Myers, 
Id.  183;  Hatch  V.  Daniels^  i  Halst.  Ch. 
14;  Washer  v.  Bronn,  Id.  8i;  Morris  v. 
Fagan,3  C.  E.  Green,  215  ;  Hollister  v. 
Barkely,  9  N.  H.  23a 

*  Attorney  General  v.  Oakland,  etc*, 
Walk.  Ch.90;  Strong  v.  Menzies,  6  Ired. 
Eq.  544;  Lyrely  V.  Wheeler,  3  Id.  17a 

'  Kyckman  v.  Coleman,  21  How. 
Pr.  404;  Dubois  v.  Budlong,  10  Bosw. 
700;  Scott  V.  Ames,  11  N.  J.  Eq.  261; 
Poor  V.  Carlton,  3  Sumn.  83;  Jenkins  v. 
Waller,  80  Vai  668;  10  Am.  &  Eng. 
Ency.  tifLaw,  1014. 

*  Where  the  relief  sought  is  purely 
preventive,  the  court  will  not  continue 


or  make  perpetual  an  injunction  after 
the  cause  for  which  it  was  granted  has 
been  removed,  and  danger  to  the  rights 
of  the  plaintiff  no  longer  exists.  Wis- 
well  V.  First  Cong.  Church,  14  O.  S.  31. 
Under  the  code,  a  motion  to  dissolve  an 
injunction  may  be  made  and  opposed 
upon  the  affidavits  of  any  number  of 
witnesses.  It  therefore  becomes  a  mat- 
ter of  judicial  discretion,  upon  balancing 
the  evidence  adduced,  to  dissolve  or  con- 
tinue the  injunction.  Minor  v.  Terry,  6 
How.  Pr.  208. 

*  See  Crockett  v.  Crockett,  2  O.  S. 
181,  in  which  it  was  hsld  to  be  the  gen- 
eral rule  that  "an  account  for  waste 
committed,  is  only  consequental  upon 
an  injunction  or  upon  some  other  matter 
of  original  jurisdiction."  See  also  Sny- 
der V.  Hopkins,  31   Kas.  557. 
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allege  that  the  plaintiff  is  the  owner  (in  fee)  of  the  premises 
(describe  them),  and  that  he  leased  the  same  to  the  defendant 

for  the  term  of ,  upon  the  following  terms  and  conditions 

(copy  the  terms  and  conditions  of  the  lease). 

Second.  Allege  facts  showing  the  defendant  is  about  to 
commit  waste,  as  that  said  defendant  threatens,  and  is  about 
to  wrongfully  tear  down  and  remove  from  said  premises  a  cer- 
tain (frame  barn  twenty-four  feet  in  length  by  sixteen  feet  in 
width  and  twelve  feet  in  height),  being  property  of  said  plaintiff, 
and  pertaining  to  said  leased  premises,  and  thereby  commit 
great  and  irreparable  injury  to  the  plaintiffs  said  property. 
Add  an  appropriate  prayer.  The  cases  in  which  an  injunction 
may  be  the  proper  remedy  are  almost  as  numerous  as  the 
varied  transactions  between  individuals.  It  is  impossible, 
therefore,  to  give  any  general  outline  of  a  petition  that  would 
be  applicable  in  all  cases,  or  even  in  a  majority  of  them. 
There  are  three  general  propositions,  however,  to  be  kept  in 
view.  First.  To  state  the  plaintiff's  rights  in  the  subject 
matter.  Second.  The  acts  which  the  defendant  is  doing  or 
threatening  to  commit  against  such  rights;  and  third,  a  state- 
ment of  such  facts  as  show  that  the  injury  is  great  or  irre- 
parable. 


INTERPLEADER. 

Where  two  or  more  persons  claim  the  same  thing,  debt, 
or  duty,  from  a  third  person,  and  he  being  in  doubt  to 
which  of  the  claimants  he  ought  of  right  to  render  the  duty, 
debt,  or  deliver  up  the  thing,  he  may  file  a  petition  in  the 
proper  court,  stating  these  facts,  and  ask  that  the  de- 
fendant be  required  to  interplead,  ^o  that  the  court  may  deter- 
mine to  whom  the  duty  is  due  or  to  whom  the  debt  or  thing 
belongs.  If  any  suits  have  been  brought  against  him,  he  may 
pray  that  they  be  restrained  until  the  right  is  determined.^ 
The  plaintiff  must  act  in  good  faith  and  without  collusion,  and 

^  Mich.,  etc,  v.  White,  44  Mich.  25;        v.  Wade,  56  CaL  43;  3  Pomeroy's  Eq.  $ 
Cogswell    V.    Armstrong,   77    111.    139;         1320,  and  cases  cited. 
Hathaway  v.  Foy,  40  Mo.  540;    Pfister 


PARTICULAR   CAUSES   OF  ACTION.  20I 

the  condition  must  be  such  that  it  is  impossible  for  him  to  de- 
cide safely  between  adverse  claimants.  ^ 

The  grround  of  the  jurisdictiou  is  that  the  plaintiff  is  liable 
to  the  hazard,  expense  and 'vexation  of  several  actions  by  the 
contending  parties  for  the  same  thing  or  demand,  while  he  is 
ready  to  deliver  the  same  to  the  claimant  to  whom  the  court 
shall  determine  that  it  belongs. 

If  the  plaintiff  claims  a  beneficial  interest  in  the  subject 
matter  he  cannot  maintain  the  action,^  nor  can  he  sustain  the 
bill,  if,  as  to  either  of  the  defendants,  he  is  obliged  to  admit 
that  he  is  a  wrongdoer.  ^ 

The  plaintiff  must  be  in  the  position  of  a  stake-holder,  and 
entirely  indifferent  between  the  claimants,  and  he  cannot 
assert  any  interest  in  the  property  or  fund.* 

Privity  between  claimants.  In  England,  prior  to  the  year 
i860,  it  was  held  that  to  entitle  parties  to  interplead,  their 
titles  must  be  connected  or  dependent,  or  one  derived  from  the 
other,  or  both  derived  from  a  common  source.  This  rule  was 
changed  by  statute  in  1860.^  This  rule  has  been  followed  t9 
some  extent  in  this  country.  A  person  maybe,  and  frequently 
is,  exposed  to  danger  and  loss  from  conflicting  independent 
claims  to  the  same  thing,  debt  or  duty  which  are  not  depen- 
dent or  connected,  or  derived  from  the  same  source.  Why, 
then,  should  the  courts  refuse  relief  in  one  class  of  cases,  and 
grant  it  in  the  other.  The  nature  of  the  remedy  makes  it  ap- 
plicable alike  in  both  classes,  and  the  courts,  in  furtherance  of 
justice,  should  so  administer  it.  In  addition  to  this,  the  courts 
are  expressly  authorized,  under  the  code,  to  determine  the  ul- 
timate rights  of  the  parties  on  each  side,  as  between  them- 
selves, and  render  judgment  for  or  against  one  or  more  of  sev- 
eral plaintiffs,  or  for  or  against  one  or  more  of  several  defend- 
ants.    This  provision,  it  is   to  be  feared,  has  frequently  been 

^  Mich.  &  O,  Plaster  Co.  v.  White,  *  Atkinson   v.  Marks,   I  Cow.   703; 

44  Mich.  25;   Shaw  v.  Coster,  8  Paige,  Moore  v.  Usher,  7  Sim.   3S4;  Mitchell 

339;  Bell  v.  Hunt,  3  Barb.  Ch.  391.  The  v.  Hayne,  2  Sim.  and  Sir.  63. 
plaintiff  should  offer  to  pay  the  money  ^  Shaw    v.    Coster,  8   Paige,  339; 

into  court.      Ammendale,  etc.,  Inst.  v.  Guinn  v.  Green,  i  Ired.  £q.  229. 
Anderson,  71    Md.    128;  but  he   need  *  3  Pomeroy's  Eq. §  1325,  and  cases 

not  offer  to  pay  the  costs.     Orient  Ins.  cited. 
Co.  V.  Reed,  81  Cal.  145.  '^  Id.  §  1324,  and  cases  cited. 
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ovedooked  by  the  courts  in  the  code  states,  and  the  narrow 
construction  of  the  English  courts  permitted  to  prevail.  It  is 
evident  that  relief  should  be  granted  in  both  classes  alike.  ^ 

Summary  remedy.  In  some  of  the  code  states  a  sum- 
mary remedy  is  provided,  whereby  a  defendant  who  has 
been  sued  upon  a  contract  or  to  recover  personal  property, 
may  file  an  affidavit  setting  forth  the  facts  that  a  third  party 
(naming  him)  claims  the  property,  etc.,  whereupon  the  court 
may  require  the  party  named  to  appear  and  maintain  or 
relinquish  his  claim.  The  remedy  by  affidavit  is  not  exclu- 
sive, as  it  is  notavailable  unless  an  action  is  commenced  against 
the  stake-holder. 


*  In  Crane  v.  McDonald,  23  N.  E. 
R.  991,  the  Court  of  Appeals  of  New 
York  very  clearly  state  the  points  neces- 
sary m  the  petition:  "The  material 
allegations  in  a  bill  of  interpleader,  ac- 
cording to  an  early  decision  by  the  Court 
of  Errors  are,  (i)  that  two  or  more  per- 
sons have  preferred  a  claim  against  the 
complainant;  (2)  that  they  claim  the 
same  thing;  (3)  that  the  complainant  has 
no  beneficial  interest  in  the  thing 
claimed,  and  (4)  that  he  cannot  deter- 
mine, without  hazard  to  himself,  towhich 
of  the  defendants  the  thing  belongs, 
Atkinson  v.  Manks,  i  Cow.  691,  703.  It 
was  also  held  in  that  case  that  the  com- 
plainant should  annex  to  his  bill  an  affi- 
davit that  there  is  no  collusion  I)etween 
him  and  any  of  the  parties,  and  that  he 
should  bring  the  money  or  thing  claimed 
into  court,  so  that  he  could  not  be  l)ene- 
fited  by  the  delay  of  payment  which 
might  result  from  the  filing  of  his  bill. 
This  method  of  procedure  still  prevails. 
Dow  V.  Fox,  71  N.  Y.  268.  The  plaint- 
iff insists  that  he  has  conformed  to  the 
practice  thus  laid  down  in  every  particu- 
lar, while  the  api^ellant  contends  that 
the  complaint  is  not  sufficiently  specific 
with  reference  to  the  claims  of  the  de- 
fendants and  that  no  privity  is  shown  be- 
tween them  in  relation  to  their  respect- 
ive demands.  The  complaint  describes 
the  claims  of  the  defendant  McDonald 


more  fully  than  that  of  the  defendant 
Goodrich,  l)ecause  the  former  had  sued 
him  and  had  thus  furnished  him  with  a 
definite  description.  While  the  claim 
of  the  latter  was  not  clearly  nor  fully  de- 
scribed, enough  was  set  forth  to  show 
that  it  was  not  a  mere  pretext,  but  that 
it  ap|)arently  rested  upon  a  reasonable 
and  substantial  foundation.  If  the  ap- 
pellant desired  that  it  should  be  made 
more  definite  and  certain,  his  remedy 
was  by  motion  under  section  546  Code 
Civil  Prac.  Neftel  v.  Lightstone,  77  N. 
Y.  96.  Upon  the  trial,  according  to  the 
old  chancery  practice,  as  it  appeared  by 
the  answers  of  the  defendants  that  each 
claimed  the  fund  in  dispute,  no  other 
evidence  of  that  fact  was  required  to  en- 
title the  plaintiff  to  a  decree.  Balchen 
V.  Crawford,  i  Sandf.  Ch.  380.  In  this 
case,  however,  the  point  was  not  left  to 
Ije  determined  by  the  pleadings,  but  evi- 
dence was  introduced  upon  the  subject 
and  it  appeared  that  at  least  a  fair  doubt 
existed  as  to  the  rights  of  the  conflicting 
claimants.  It  was  not  necessary  for  the 
plaintiff  to  decide  at  his  peril,  either 
close  questions  of  fact  or  nice  questions 
of  law,  but  it  was  sufficient  if  there  was 
a  reasonable  doubt  as  to  wkich  claimant 
the  debt  belonged. "  Where  the  action 
is  improperly  brought  it  will  not  stop 
interest,  Mich.,  etc.,  Co.,  v.  Wiiite,  44 
Mich.  25. 
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Oath  to  Terify  petition  of  interpleader.  ^       "I,   A.    B., 

plaintiff  in  the  above  entitled  action,  do  solemnly  swear  that 
each  and  every  allegation  in  the  foregoing  petition  is  true. 

"A.  B." 
"  Subscribed,  etc." 

Affidavit  of  defendant  under  the    code.     C.  D.,  being 

first  duly  sworn  on  oath,  says,  that  on  the day  of , 

one  A.  B.,  commenced  an  action  against  affiant  in  the 

court   of county  to  recover  (one  United  States  coupon 

bond  No. or  the  value  thereof),  to  which  action  affiant 

has  not  yet  filed  an  answer.     2.  That  on  the  day  of 

one,  E.  F.,  deposited  with  this  affiant  one  United  States  cou- 
pon bond  No.  for  the  sum  of  $ ,  payable  to  bearer, 

and  the  plaintiff  claims  the  same  under  an  assignment  from  E. 
F.,  and  said  action  is  brought  to  recover  said  bond  or  the 

value   thereof     3.  That  on  the day  of one  G.  H., 

notified  the  defendant  that  on  the day  of said  E.  F. 

made  an  assignment  to  him  of  all  the  property  of  said  E.  F,, 
including  said  bond,  for  the  benefit  of  the  creditors  of  said  E. 
F.,  and  demanded  of  this  affiant  that  he  deliver  said  bond  or 

pay  $ ,  the  value  thereof,  to  him,  and  said  demand  was 

made  without  any  collusion  with  this  affiant.  4.  This  affiant 
has  no  interest  in  said  bond,  but  is  unable  to  determine  the  re- 
spective merits  of  the  claims  so  made,  and  cannot  safely  de- 
liver said  bond  to  either  of  said  claimants,  but  hereby  offers  to 
bring  said  bond  into  court  in  order  that  said  claimants  may  in- 
terplead, etc. 

A  bill  in  the  nature  of  interpleader.  Where  a  party  is  en- 
titled to  equitable  relief  against  the  owner  of  property,  if  the 
legal  title  to  the  property  is  in  dispute  between  two  or  more 
persons,  so  that  he  cannot  ascertain  to  which  of  them  it  actually 
belongs,  he  may  file  a  bill  for  relief  against   the  several  claim- 


*  Under  the  chancery  practice  the 
oath  in  substance  is  as  follows:  "  I,  A. 
B. ,  do  solemnly  swear  that  I  am  plaintiff 
in  the  above  entitled  action;  that  I  have 
prepared  and  filed  the  petition  against 
the  defendants  in  th's  case  without  any 
fraud  or  collusion  between  afhant  and 
said  defendants,  or  either  of  them,  and 


said  petition  was  not  prepared  or  filed  at 
the  request  of  said  defendants,  or  either 
of  them,  nor  is  afhant  indemnified  by 
said  defendants,  or  either  of  them,  but 
prepared  and  filed  said  petition  of  his 
own  free  will,  to  avoid  l:)eiug  molested  or 
sued  for  the  matters  contained  in  said 
petition. " 
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ants  in  the  nature  of  a  bill  of  interpleader.^  Thus,  where  a 
loan  company  had  loaned  $i,8oo,  but  the  notes  were  taken  in 
the  name  of  the  agent,  $6oo  of  this  sum  was  repaid,  when  the 
loan  company  failed,  having  previously  assigned  the  note  to  a 
third  party.  A  receiver  was  duly  appointed,  who  sought  to 
collect  the  $1,200  remaining  unpaid  from  the  plaintiff.  Thus 
there  were  three  claimants.  The  agent  who  negotiated  the 
loan,  the  third  party  and  the  receiver.  The  bill  was  sustained 
and  the  mortgage  ordered  to  be  discharged,  the  rights  of  the 
third  party  and  receiver  to  be  further  considered.^  So  where 
the  aggregate  of  the  claims  exceed  the  whole  fund  or  contract 
price,,  as  in  the  case  of  subcontractors,  the  owner  of  the  building 
may  require  them  to  interplead  so  that  the  court  may  deter- 
mine the  amount  due  to  each.  ^ 

INTERVENTION. 

A  person  who  has  an  interest  in,  or  lien  on,  the  prop- 
erty in  litigation  may  file  a  petition  to  intervene  in  the 
case.  This  is  permitted  undej*  the  provisions  of  the  code 
that  "  any  person  may  be  made  a  defendant  who  has  an  inter- 
est in  the  controversy  adverse    to    the  plaintiff."     Inmost  of 

states  there  are  special  provisions  also  which  should  be  con- 
sulted before  drawing  a  petition.  The  Supreme  Courts  of 
California,  Indiana,  Iowa  and  Missouri  have  placed  a  very 
liberal  construction  upon  the  statute  governing  the  right  to 
intervene,  which  seems  in  furtherance  of  justice.*  The  appli- 
cation must  be  made  before  judgment.* 


*  Mohawk,  etc.,  Co.  v.  Clute,  4 
Paige,  3S4;  Bedell  v.  Hoffman,  2  Id.  199; 
Thompson  v.  Ebbetts,  Hopk.  272. 

*  Bedallv.  Hoffman,  2  Paige,  200-4. 
^  School  District  v.  Weston,  31  Mich. 

85;  Board  of  Education  v.  Scoville,  13 
Kas.  17.  In  Ammendale,  etc,  Inst.  v. 
Anderson,  71  Md.  12S,  it  was  held,  under 
a  statute  evidently,  that  the  owner  of  a 
building  could  not  maintain  an  action  of 
interpleader  against  persons  claiming 
mechanics' liens  for  work  done  and  ma- 
terial furnished  in  the  erection    of  the 


bjilding,  to  apportion  among  them  the 
amount  due  the  cont;ractor. 

*  Taylor  v.  Adair,  22  Iowa,  279-281 ; 
Summers  v.  Hutson,"  48  Ind.  228 ;  Car- 
ter V.  Mills,  30  Mo.  432  ;  Stich  v.  Dick- 
inson, 38  Cal.  608. 

•  Carswell  v.  Neville,  12  How.  Pr. 
445.  The  application  should  not  be 
granted  if  the  petitioner  is  already  a 
plaintiff  in  another  action  in  which  he 
may  obtain  all  the  relief  he  seeks. 
Scherdt  v.  Sturgis,  16  Bosw.  606. 
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In  his  petition  the  plaintiff  should  state,  first,  that  an 
action  is  pending  in  that  court  (giving  the  title  of  the  case) 
which  involves  the  right  to  or  possession  of  certain  property 
(describing  it).  Second.  State  the  rights  of  the  petitioner  to 
the  property,  or  possession,  and  that  his  title  or  interest  is 
adverse  to  that  of  the  plaintiff  (and  defendant),  if  such  is  the 
fact.  Third.  That  the  action  has  not  proceeded  to  judgment. 
Add  prayer. 

Funds  in  receiver's  hands*  While  an  action  for  the  pos- 
session of  real  estate  was  pending  a  receiver  of  the  rents  and 
profits  was  appointed,  v^p  to  which  time  the  plaintiffs  were  in 
possession  under  a  claim  of  right;  and  while  so  in  possession 
executed  a  lien  to  A.  &  M.  for  advances.  The  defendants 
were  adjudged  to  be  the  owners  of  the  land,  and  A.  &  M. 
were  permitted  to  intervene  and  assert  their  rights  to  the  fund 
held  by  the  receiver.^ 

A  mere  greneral  creditor  of  a  debtor,  having  no  claim  or 
interest  in  the  goods,  cannot  intervene  in  an  action  between 
lienholders  or  owners  of  the  goods.* 

A  petition  for  intervention  must  show  some  right  of  the 
petitioner  to  intervene,  otherwise  it  will  not  be  error  to  over- 
rule the  application  or  permit  it  to  lapse  by  default.  * 

Substitution  of  defendant.  Adverse  claimants.  Under 
the  provisions  of  the  code,  which  authorizes  a  substitution  in 
certain  cases  where  an  action  is  pending  upon  a  contract,  or  for 
specific  real  or  personal  property,  or  tor  the  conversion  thereof, 
a  person  sued  for  the  contract  price  of  property  is  not  entitled 
to  an  order  substituting  as  defendants  persons  who  claim  title 
to  the  property  adverse  to  the  grantor.* 

Where  substitution  is  sougrlit  it  is  not  necessary  to  show 
that  the  claim  of  the  third  party  would  probably  be  success- 
ful. It  is  sufficient  to  show  that  the  claim  is  being  made  with- 
out collusion  with  the  defendant.' 

^McNair  v.  Pope,  104  N.  C.  35a  an  administrator  resigned  and  another 

*Welbom  v.  Eskey,  25  Neb.  193.  acted  in  his  stead  for  several  years  with- 

^Id.  out  a  formal  appointment,  being  recog- 

*  Baxter  /.  Day,  73  Wis.  27.  nized  as  administrator  by  the  court  and 

*  Drey 'us  v.  Casey,  52  Hun,  95.  the  parties,  it  was  held  that  the  proceed- 
In  Preston  y.  Breckenridge,  86  Ky.  619,  ings  were  valid. 
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A  party  to  whom  a  pledge  has  been  assigned,  pending  legal 
action  in  regard  to  it,  may  file  a  petition  to  intervene.^ 

The  holder  of  a  chattel  mortgragre  whose  debt  is  due, 

and  which  exceeds  in  amount  the  value  of  the  property  mort- 
gaged to  secure  it,  which  property  is  alleged  to  have  been 
destroyed  by  the  negligence  of  a  third  person,  has  such  an  in- 
terest in  the  result  of  an  action  brought  by  the  mortgagor 
against  the  person  causing  the  loss  as  to  entitle  him  to  inter- 


vene. 


2 


LIBEL  AND  SLANDER. 

In  an  action  for  libel  or  slander  it  is  sufficient,  under  the  '^ 
code,  to  state  generally  that  the  defamatory  matter  was  pub- 
lished or  spoken  of  the  plaintiff.  Where  there  is  no  uncer- 
tainty that  the  words  were  intended  to  apply  to  the  plaintiff 
it  is  unnecessary  to  allege  in  the  petition  any  extrinsic  fact  to 
show  that  the  defamatory  matter  was  ihtended  to  apply  tP 
him,  but  it  is  sufficient  to  allege  generally  that  fact.  If  the 
words  published  or  spoken  are  actionable  per  se^  as  "  John 
Williams  stole  my  watch;  he  is  a  thief,"  no  words  of  explana- 
tion or  inducement  are  necessary  to  show  to  whom  the  lan- 
guage was  intended  to  apply,  and  it  is  sufficient  to  allege  that 
the  words  were  spoken  of  the  plaintiff;  but  if  the  language  is 


'  Loughborough  v.  McNevin,  15 
Pac.  R.  773;  Holland  v.  Com.  Bank,  36 
N.  W.  R.  112. 

*  Wohlwend  v.  J.  I.  Case,  etc.,  Co., 
42  Minn.  500.  This  case  contains  a 
clear  and  concise  statement  of  the  law 
of  intervention  as  follows:  To  author- 
ize intervention  under  this  statute  the  in- 
terest must  be  in  the  matter  in  litigation 
and  of  such  a  direct  and  immediate  char- 
acter that  the  intervenor  will  gain  or 
lose  by  the  direct  legal  operation  and 
effect  of  the"  judgment  therein.  Bennett 
V.  Whitcomb,  25  Minn.  148;  Lewis  v. 
Harwood,  28  Id.  428;  N.  W.  Rep. 
586.  The  respondent  had  a  lien  on  the 
property  —  a  chattel  mortgage,  which 
gave  it  the  legal  title  thereto,  and  by 
the  terms  of  the  mortgage  the  right  to 
take  immediate  possession.     The  prin- 


ciple announced  in  Edson  v.  Newell,  14 
Minn.  167,  clearly  indicates  that  if 
could  have  maintained  an  original  action 
against  defendant  for  damages  by  rea- 
son of  the  alleged  injury.  Its.  inter- 
est in  the  property  was  of  such  a  charac- 
ter that  it  must  necessarily  either  gain  or 
lose  by  the  direct  legal  operation  and 
effect  of  the  judgment  in  this  action. 
For  cases  in  which  this  doctrine  has  been 
applied  see  Jacobson  v,  Landolt,  73  Wis. 
142;  40  N.  W.  Rep.  636;  Insurance  Co. 
V.  Lent,  75  Iowa,  52a;  39  N.  W.  Rep. 
826,  and  citations  in  note  to  section  429 
Pom.  Rem.  We  see  no  good  reason 
why  all  of  the  issues  which  can  properly 
be  raised  between  the  mcrtgagors,  the 
mortgagee  and  the  defendant  should  not 
be  disposed  of  in  one  action. 
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vague,  leaving  it  uncertain  whether  the  words  were  intended  to 
apply  to  the  plaintiff  or  some  other  person,  or  where  the  words 
themselves  do  not  show  what  the  defendant  intended  others  to 
understand,  then  it  is  necessary  to  state  extrinsic  facts  to 
give  the  real  meaning  of  the  words  as  they  were  intended  by 
the  defendant  to  be  understood.  Thus,  if  the  defendant  should 
say,  "  he  has  forsworn  himself,"  there  must  be  proper  allega- 
tions showing  the  manner  in  which  the  defendant  intended  his 
words  to  be  understood,  as  that  the  plaintiff  had  been  a  witness 
in  a  certain  suit  (giving  title,  etc.),  and  that  the  defendant  in- 
tended to  charge  him  with  having  sworn  falsely  therein. 

In  an  action  for  slander  it  must  be  alleged  that  the  words 
were  spoken  in  the  presence  or  hearing  of  some  person, 
although  it  is  said  the  word  published  in  the  petition  is  suffi- 
cient. It  is  better  to  allege  that  the  words  were  spoken  in  the 
presence  and  hearing  of  divers  persons,  etc.  It  is  said  that 
the  provisions  of  the  New  York  code  were  inserted  therein  in 
consequence  of  the  decision  in  the  case  of  Miller  v.  Maxwell,^ 
in  effect  that  the  libelous  charge  did  not  point  to  any  particular 
person. 

In  an  action  for  libel  it  must  be  alleged  that  the  defama- 
tory matter  was  published.  The  plaintiff  should  distinctly  set 
forth  in  his  petition  the  nature  of  the  charge.  The  exact 
facts  should  be  stated  as  nearly  as  possible,  although  it  will 
be  sufficient  to  prove  the  substance  of  the  charge,  and  the 
court  upon  such  terms  as  may  be  just  may  authorize  an  amend- 
ment to  conform  to  the  proof.  Words  are  to  be  interpreted 
according  to  their  plain,  natural  and  popular  meaning.  2 

Pleader  mast  point  oat  the  meaning:  of  words,  wh^n. 


>  Code  of  Neb.  J  131 ;  Code  of  N. 
Y.  §  535;  Code  of  Cal.  J  460 ;  Code  of 
Iowa,  %  2681  ;  Carson  v.  Mills,  69  N. 
C    122 ;  Sticber  v.  Wensel,  19  Mo.  513. 

«  In  Tnrrill  V.  DoUoway,  17  Wend. 
428,  it  is  said,  "  There  was  a  time  when 
courts  thought  it  a  duty  to  .  understand 
words  charged  to  be  slanderous  in  the 
most  mild  and  inoffensive  sense,  when 
they  adopted  unnatural  and  strained 
constructions  of  the  language  for  the 
|;ttrpose  of  proving  that  it  did  not  neces- 


sarily and  with  absolute  certainty  impute 
a  crime.  But  that  day  has  long  since 
gone  by,  and  the  rule  of  comg[ioD  sense 
has  become  the  rule  on  this  subject. 
Judges  and  jurors  now  read  the  words 
in  court  as  they  would  read  them  else- 
where; they  no  longer  resort  to  those 
constructions  which  make  that  language 
innocent  in  the  halls  of  justice  which 
was  full  of  calumny  when  spoken  or 
published  out-of-doors.  Swans'  PI.  & 
Prec.  210-16. 
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The  rule  seems  to  be  that  if  the  meaning  is  doubtful  the 
pleader  may,  by  innuendo,  point  the  language  to  the  sense  in 
which  he  wishes  it  to  be  understood.  ^  If  the  intention  of  the 
defendant  was  to  charge  the  plaintiff  with  the  commission 'of  a 
criminal  offense,,  the  plaintiff  should  specifically  so  charge  by 
proper  innuendoes,  as  the  court  in  construing  the  pleading  will 
not  infer  a  criminal  intent  when  the  pleader  has  not  so  averred.  * 
The  jury,  however,  on  the  trial,  are  to  be  guided  in  forming 
their  opinion  by  the  impression  which  the  words  or  signs  used 
were  calculated  to  make  on  the  minds  of  those  who  heard  or 
saw  them,  as  collected  from  the  evidence.^ 

The  code  does  not  dispense  with  the  necessity  of  an  innu- 
endo when  it  becomes  essential  to  show  the  meaning  of  the 
words  themselves-  The  rules  of  pleading  in  this  respect  are 
not  changed.* 

The  office  of  an  innuendo  is  to  explain  doubtful  words  and 
phrases  and  annex  to  them  their  proper  meaning,  but  it  can- 
not extend  the  sense  of  the  words  beyond  their  natural  import 
unless  something  is  alleged  by  way  of  introductory  matter  with 
which  they  can  be  connected.^  The  office  of  an  innuendo  is 
to  explain,  to  point  the  meaning  of  the  words  used,  and  if 
these  words  do  not  constitute  slander  or  libel  the  innuendo 
cannot  aid  them.^ 

Foreigrn  language.  In  slander,  where  the  words  are  spoken 
in  a  foreign  language,  the  proper  mode  of  pleading  is  to  state 
the  words  in  the  foreign  language,  then  aver  the  signification 
of  them  in  English,  and  that  they  were  understood  by  those 
who  heard  them.^ 

Libel.  Words  written  and  published  may  be  actionable 
which,  if  spoken,  would  not  be  without  special  damage.  The 
distinction  proceeds   on    the   principle  that  words  are   often 

*  Townsend  Libel  and  Slander,  J 142.  ♦  Pike  v.  Van  Wormer,  5  How.  Pr. 

'  Bartholowmew    v.     Bentley,     15  174;  Fry  v.    Bennett,  i    Code  R.  238; 

Ohio,  670.  Caldwell  v.  Raymond,  2  Abbott  Pr.  193. 

3  Starkie  on  Slander,  60;  Trime  v.  »  Townsend  on  L.  &   S.  note  6,  p. 

Eastwood,    45   Iowa,    640;    Barton    v.  528. 

Holmes,  V  16    Iowa,    252;    Kinyon    v.  « Townsend  L.  &  S.  p.   527;  and 

Palmer,  18  Id.  377  ;    Hess  v.    Fockler,  cases  cited. 

25  Id.  9;  Swearingen  v.  Stanley,  23  Id.  ^  Starkie    on    Slander,    85 — 308; 

X 15 ;  Townsend  Libel  and  Slander,  p.  167.  Demarest  v.  Haring,  6  Cow.  76. 
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spoken  in  heat  upon  sudden  provocation  and  are  fleeting  and 
soon  forgotten,  while  written  slander  is  more  deliberate  and 
malicious,  more  capable  of  circulation  in  distant  places,  and, 
therefore,  much  more  liable  to  be  injurious.^ 

Malice  is  presumed  from  the  false  speaking  or  publishing 
of  the  words,  and  it  devolves  on  the  defendant  to  disprove  it,^ 
and  where  the  natural  effect  of  the  words  is  to  injure,  the  law 
presumes  damage.* 

Distinct  sets  of  slanderous  words  or  causes  of  action  can- 
not, as  at  common  law,  be  put  in  the  same  count,  but  should 
be  separately  stated  in  the  petition  as  distinct  causes  of  action, 
and  numbered  first,  second,  third,  etc.  In  an  ordinary  action 
of  libel  or  slander  it  is  unnecessary  to  allege  that  the  words 
were  spoken  or  the  publication  made  maliciously.  It  is  suffi- 
cient to  aver  that  they  were  spoken  or  published  falsely  and 
injuriously.^  It  is  better,  however,  to  allege  that  they  were 
spoken  or  published  maliciously. 

Privileged  communications  are  prima  facie  excusable, 
but  if  the  party  making  the  communication  knows  the  charge 
to  be  false,  and  adopts  that  mode  of  gratifying  his  ill  will,  he 
will  be  liable.     In  such  case  malice  must  be  alleged.* 

In  framing:  a  petition  in  a  case  of  libel^  where  the  words 
are  actionable /^r  se^  the  plaintiff  should  allege  that  on  a  day 
named  the  defendant,  wickedly  intending  to  injure  the  plaintiff, 
did  maliciously  publish  of  and  concerning  the  plaintiff,  the  cer- 
tain false,  scandalous  and  defamatory  matters  following  (copy 
or  give  the  language  complained  of). 

Second.  By  reason  of  which  the  plaintiff  has  been  brought 
into  public  scandal  and   disgrace,  and  greatly   injured  in   his 

good  name  to  his  damage   in  the  sum  of  $ .     The  exact 

words  of  the  alleged  libel  or  slander  are  to  be  pleaded  and  not 
the  effect  of  the  words. 

In  an  action  of  slander,  where  the  words  are  vague  and 
indefinite,  the  meaning  which  the  plaintiff  claims  was  intended 
by  the  defendant  must   be  pointed  out  by  proper  innuendoes. 

*  I  Chitty  Gen.  Pr.  45;  Townsend  'Watson  v.  Trask,  6  Ohio,  531; 
S.  &  L.  p  68.  Prime  v.  Eastwood,  45  Iowa,  640;  Town- 

*  Stevens  v.   Handley,  Wright   O.  shend  S.  &  L.,  pp.  130-1,  599-600. 
121;  Sexton  V.  Todd,  Id.  316-320;  Wat-  *  King  v.  Root,  4  Wend.  114. 
son  V.  Trask,  6  Ohio,  531-2.  **  King  v.  Root,  4  Wend.  114. 
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Thus,  suppose  the  charge  to  be  that  the  plaintiff"  had  forsworn 
himself,"  in  such  case  it  should  be  alleged  that  at  a  particular 

time,  in  a  certain   action  pending  in court,  wherein 

was  plaintiff  and defendant,  the  plaintiff  being  duly  sworn 

in  said  cause  testified  as  a  witness  to  certain  matters  material 
to  the  issue  therein. 

Second.     That  afterward,  on  the day  of i8 , 

the  defendant,  wickedly  intending  to  injure  the  plaintiff  and 
cause  it  to  be  believed  that  he  had  been  guilty  of  perjury,  in  a 
certain  discourse,  which  he  then  had  of  and  concerning  the 
plaintiff  in  the  presence  and  hearing  of  divers  persons,  did 
maliciously  and  falsely  speak  and  publish  of  and  concerning 
the  plaintiff,  and  of  and  concerning  his  testimony  aforesaid,  the 
following  false  and  defamatory  words:  That  is  to  say  "  he," 
meaning  the  plaintiff,  has  forsworn  himself,  thereby  meaning 
that  the  plaintiff,  in  his  testimony  in  said  cause,  had  committed 
the  crime  of  perjury,  etc. 

Words  chargringr  official  misconduct  are  actionable  per  se. 
Thus,  an  article  in  aC  newspaper  headed  "  an  unwarranted  out- 
rage," etc.,  in  which  a  deputy  sheriff  is  charged  with  arresting 
peaceable  and  innocent  persons  merely  to  obtain  the  fees 
allowed  by  law,  is  actionable /^r  se.^ 


«  ^  Bourreseau  v.  Det  Ev.  Jour.,  63 
Mich.  425  ;  30  N.  W.  R.  376.  The 
publication  is  set  out  in  the  opinion,  and 
it  is  said:  The  publication  is  plainly 
libelous.  It  charges  the  plaintiff  with 
gross  misconduct  in  office,  with  arresting 
and  handcuffing  men  without  right,  and 
oppressing  the  poor  and  friendless  under 
color  of  his  office  of  deputy  sheriff, 
offenses  against  humanity  and  decency, 
which,  if  not  punishable  as  crimes  under 
the  laws  of  our  state,  certainly  ought  to 
be.  It  holds  the  plaintiff  up,  if  the 
charges  be  true,  to  the  scorn  and  aver- 
sion of  all  honorable  men,  and  the  just 
reproach  and  censure  of  good  people. 
Nor  can  the  article  be  said  to  be  privi- 
leged. If  untrue,  the  newspaper  must  be 
responsible  for  the  damage  done  by  its 
publication.  The  reputation  of  a  public 
officer  cannot  be  destroyed  or  damaged 


by  false  imputations  upon  his  morality  or 
his  honesty  without  redress.  It  serves 
no  useful  purpose  to  the  community,  who 
are  interested,  to  falsely  blacken  the 
character  of  a  public  official,  or  to  de- 
stroy the  confidence  of  the  people  in  his 
integrity.  The  reason  for  the  privilege, 
which  is  supposed  to  be  the  accomplish- 
ment of  the  public  good  by  a  certain  lib- 
erty of  discussion  and  publication,  can- 
not be  applied  to  cases  where  the  effect 
of  the  exercise  of  the  privilege  must  nec- 
essarily result  in  public  evil  as  well  as 
private  injury.  There  are  cases  where 
the  promotion  of  the  public  good  in  a 
conflict  with  public  evils  existing  or  to  be 
feared,  warrants  a  freedom  of  speech  and 
a  license  in  publication,  in  good  faith, 
which  may  be  of  injury  to  private  per- 
sons without  remedy  or  compensation  to 
them.     But  the  distmction  between  the 
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So,  where  a  member  of  the  legislature  was  charged  with 
having  stated  that  he  did  not  go  to  the  capitoi  to  waste  his 
time  in  the  public  service,  but  solely  to  secure  the  passage  of 
a  private  bill  in  which  he  and  certain  other  persons  had  a 
pecuniary  interest ;  that  the  plaintiff  had  kept  open  house 
and  dealt  out  free  wine  to  the  members,  and  indirectly  charg- 
ing the  use  of  money  to  secure  the  passage  of  the  bill,  is  libel- 
ous per  se.  ^  So  a  caricature  in  a  newspaper,  purporting  to 
be  a  design  for  a  monument  for  the  plaintiff,  which  represents 
the  plaintiff  as  standing  on  a  platform,  one  foot  resting  on  a 
cask  marked  "  gin,"  with  faucet  ready  for  opening,  and  hold- 
ing in  his  hand  a  bag  marked  $ ,  one  of  which  is  marked 

"  rye,"  is  libelous.  ^ 

Where  the  commanication  is  official.  Where  the  com- 
munication is  made  by  an  officer  in  good  faith  to  the  body 
having  power  to  correct  the  evil,  if  it  exist,  the  words  are  not 
actionable,  unless  they   are    false   and  uttered   without  legal 


excuse. 


8 
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The  gravamen  of  the  offense  being  that  the  plaintiff  has 
improperly  been  subjected  to  legal  process  to  his  damage, 
the  form  of  the  prosecution  is  not   material.*     The   action 


two  classes  of  cases  and  the  law  of  libel 
upon  the  subject  of  privileged  publica- 
tions in  this  state  in  relation  to  public 
officers  and  candidates  for  office,  have 
been  heretofore  pointed  out  and  elab- 
orated by  this  court,  and  further  discus- 
sion of  the  question  is  unnecessary.  See 
Bronson  v.  Bruce,  26  N.  W.  Rep.  671 ; 
Foster  v.  Scripps,  39  Mich.  376;  Bailey 
V.  Kalamazoo  Pub.  Co.,  40  Mich.  251. 
So  words  imputing  lack  of  chastity  are 
actionable  per  se.  Hendrickson  v.  Sul- 
van,  44  N.  W.  R.  448;  Noyes  v.  Hall, 
62  N.  H.  594;  Freeman  v.  Sanderson, 
24  N.  E.  R.  239;  Lowe  v.  Herald  Co., 
21  Pac.  R.  991;  Guth  v.  Lubach,  73 
Wis.  131 ;  Kelley  v.  Flaherty,  14  At 
R.  876. 


*  Randall  v.  Ev.  News  Association, 
44  N.  W.  R.  783. 

*  Id.  See  also  CotuUa  v.  Kerr, 
74  Tex.  89,  where  a  county  commissioner 
was  charged  with  official  misconduct,  and 
the  words  were  held  actionable /^r  jr. 

'  Greenwood  v.  Cobbey,  26  Neb. 
449.  It  is  said  «  The  necessity  of  keep- 
ing the  administration  of  public  corpora- 
tions  pure  and  efficient,  the  importance 
of  punishing  derelictions  of  duty  on  the 
part  of  officials  thereof,  and  the  danger 
of  silencing  inquiry,  all  tend  to  render 
communications  of  this  kind,  if  made  in 
good  faith,  privileged,  even  though  at 
times  the  effect  of  the  rule  may  be  to 
work  injustice  in  particular  cases.  But  • 
the  words  themselves  are  not  actionable." 

*2  Greenleaf  Ev.  }  449. 
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IS  to  be  brought  against  the  person  who  caused  the  injury, 
although  another  may  have  been  the  nominal  prosecutor.^ 
No  doubt  the  latter  may  be  joined  with  the  real  defend- 
ant. It  must  be  alleged  that  the  action  was  instituted  mali- 
ciously dnd  without  probable  cause,  and  both  of  these  must 
concur,  because,  if  there  was  probable  cause  —  that  is,  if  the 
facts  would  lead  a  man  of  ordinary  prudence  and  caution  to 
believe  that  the  person  accused  was  guilty,  ^  the  action  cannot 
be  maintained.  8  It  must  also  appear  that  the  prosecution  is 
at  an  end.  If  it  was  a  criminal  charge,  that  the  plaintiff  was 
acquitted.  There  is  considerable  conflict  in  the  cases  as  to 
what  constitutes  an  acquittal,  but  the  reasonable  rule  as  stated 
by  Judge  Cooley  appears  to  be  the  proper  one,  that  where  the 
particular  prosecution  is  disposed  of  in  such  a  way  that  it  can- 
not be  revived,  and  the  prosecutor,  if  he  proceeds  further, 
must  institute  new  proceedings. 

Conduct  of  prosecutory  how  weigrhed.  The  conduct  of  a 
party  who  institutes  a  criminal  prosecution  against  another  is  to 
be  viewed  with  reference  to  the  knowledge  of  such  party  in  re- 
gard to  the  acts  and  declarations  of  the  accused,  and  not  in 
the  light  of  facts  which  subsequently  appear.  * 

Where  the  court  has  no  jurisdiction.  An  action  may  be 
founded  on  an  indictment  upon  which  there  could  be  no  ac- 
quittal—  as  where  the  court  has  no  jurisdiction.^     And  an  ac- 


»  2  Greenleaf  Ev.  $  449. 

*  Bacon  v.  Towne,  4  Cush.  238;  Mc- 
Guran  v.  Brackett,  33  Me.  331;  Gallaway 
V.  Burr,  32  Mich.  332;  Gee  v.  Patterson, 
63  Me.  49;  Shaul  v.  Brown,  28  Iowa, 
37;  Boyd  V.  Cross,  35  Md.  194;  Bauer 
V.  Clay,  8Kas.  580;  Barron  v.  Mason,  31 
Vt.  189." 

^  Arbuckle  v.  Taylor,  3  Dows.  160; 
Turner  v.  Turner,  Gow.  20;  Turner  v. 
O'Brien,  5  Neb.  542;  Morgan  v. 
Hughes,  2  T.  R.  225. 

*  Atchison,  etc.,  Co.  v.  Watson,  15 
Pac.  R.  877;  Bell  v.   Matthews,   16  Id. 

97- 

'  Morris  v.    Scott,  21   Wend.  281. 

Authorities  are  cited  by  the  counsel  for 

the  plaintiff  in  error,  that  an  action  on 

the  case  lies  for  a  malicious  prosecution, 


although  the  court  in  which  it  is  institut- 
ed had  no  jurisdiction.  Goslin  v.  Wil- 
cock,  2  Wils.  302.  In  Smith  v.  Cattel, 
Id.  376,  it  is  said,  "  the  sting  of  all  these 
kinds  of  actions  is  malice  and  falsehood, 
and  the  injury  done  in  pursuance  thereof." 
The  question  has  also  been  much  dis- 
cussed in  a  later  case,  on  error,  Elsee  v. 
Smith,  I  Dowl.  &  Ryl.  97;  2  Chitt.  R. 
304  S.  C.  A  party  who  pursues  a  man 
by  arrest  in  a  court  destitute  of  jurisdic- 
tion, may  be  sued  in  trespass  for  the 
false  imprisonment,  and  the  objection  is 
that  whatever  might  have  been  his  malice, 
and  however  plain  the  want  of  probable 
cause,  the  injured  man  cannot  bring  an 
action  on  the  case,  especially  if  he  men- 
tion  and  claim  damages  in  his  declaration 
for  the  arrest  and  imprisonment.     In 
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tion  will  He  if  the  person  prosecuting  knowingly  procures 
the  indictment  of  another  for  an  act  which  he  knows  is  not  a 
crime.  ^ 

Bastardy  proceedingrs.  An  unfounded  prosecution  on  a 
charge  of  bastardy  without  probable  cause  will  give  a  right  of 
action,  although  the  proceedings  are  terminated  by  a  dismissal 
before  an  arrest  is  made.  The  injury  is  complete  by  filing  an 
affidavit  making  the  charge.  * 

Lunacy  examination.  Where  proceedings  are  maliciously 
and  without  probable  cause  instituted  against  another  on  the 
charge  of  lunacy,  the  person  so  instituting  the  proceedings  is 
liable.  * 

Probable  cause  is  a  reasonable  ground  of  suspicion  sup- 
ported by  circumstances  sufficiently  strong  in  themselves  to 
warrant  a  cautious  man  in  the  belief  that  the  person  accused 
is  guilty  of  the  offense  with  which  he  is  charged.* 

A  mere  belief  in  the  gruilt  of  the  accused  not  sufficient. 
Mere  suspicion  of  the  guilt  of  the  accused  does  not  constitute 


sach  case  he  has  committed  an  assault 
vi  ei  armu.  But  taking  the  authorities 
together,  they  give  a  decided  countenance 
to  an  action  on  the  case,  though  there 
may  be  a  total  want  of  jurisdiction  pro- 
rided,  the  malice  and  falsehood  be  put 
forward  as  the  gravamen  and  the  arrest 
or  other  act  of  trespass  be  claimed  as  the 
consequence.*' 

^  See  also  Painter  v.  Ives,  4  Neb. 
122;  Sweet  V.  Negus,  30  Mich.  406; 
Hays  V.  Youngblood,  7  B.  Mon.  545; 
Stone  V.  Stevens,  13  Conn.  219;  Dennis 
V.  Ryan,  65  N.  Y.  385. 

*  Coffey  V.  Myers,  84  Ind.  105 ; 
Green  v.  Cochran,  43  Iowa,  544;  14 
Am.  and  Eng.  Ency.  of  Law,  22. 

*  Lockenour  v.  Sides,  57  Ind.  360 ; 
Wolcott  V.  Eagle  Ins.  Co.,  4  Pick.  (Mass. ) 
433;  14  Am.  and  Eng.  Ency.  of  Law,  23. 

*  Munns  v.  Dupont,  3  Wash.  C.  C. 
31-41.  The  definition  given  by  Judge 
Washington  of  probable  cause  is  found 
in  the  report  cited,  and  is  now  gener- 
ally approved.  In  Burton  v.  St.  P., 
etc.,  Co.,  33  Minn.  189,  the  above  defi- 
nition is  approved,  and  the  court  adds, 


"What  facts,  and  whether  particular 
facts,  constitute  probable  cause  is  a 
question  exclusively  for  the  court.  What 
facts  exist  in  a  particular  case,  where 
there  is  a  dispute  in  reference  to  them, 
is  a  question  exclusively  for  the  jury. 
When  the  facts  are  in  controversy,  the 
subject  of  probable  cause  should  be  sub- 
mitted to  the  jury,  either  for  specific 
finding  of  the  facts,  or  with  instructions 
from  the  court  as  to  what  facts  will  con- 
stitute probable  cause.  These  rules 
involve  an  apparent  anomaly,  and  yet 
few,  if  any,  rules  of  the  common  law 
rest  upon  a  greater  unanimity  or  strength 
of  authority.  Sutton  v.  Johnstone,  i 
Term.  R.  (Dum  &  E.)  493;  (Lord  Mans- 
field); Panton  v.  Williams,  2  Q.  B. 
169;  Lister  V.  Perryman,  L.  R.  4  H.  L. 
521  ;  Stone  v.  Crocker,  24  Pick.  81  ; 
Kidder  V.  Parkhurst,  3  Allen,  393;  Ash 
V.  Marlow,  20  Ohio,  1 19  ;  Stewart  v. 
Sonnebom,98  U.  S.  187;  Speck  v.  Jud- 
son,  63  Me.  207 ;  Grant  v.  Moor,  29  Cal. 
644;  Thaulev.  Krekeler,  81  N.  Y.  428; 
Cole  V.  Curtis,  [6  Minn.  182  (Gil.  161).'* 
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probable  cause,  and  will  not  justify  an  arrest.  The  belief  must 
rest  on  reasonable  grounds  and  on  such  circumstances  of  guilt 
as  would  lead  a  person  of  ordinary  caution  to  believe  in  the 
truth  of  the  accusation.^ 

An  honest  belief  in  the  gruilt  of  the  accused  is  an  essential 
element  in  showing  probable  cause  or  the  want  of  it,  because 
if  the  person  instituting  the  prosecution  did  not  believe  the 
accused  guilty,  he  could  not  plead  that  he  had  acted  in  good 
faith.* 

In  framing:  a  petition  there  are  three  points  necessary  to  be 
presented. 

First.  That  the  plaintiff  was  prosecuted  by  the  defendant 
maliciously  and  without  probable  cause -7- as  that  the  defend- 
ant, on   a   day   named,   falsely   and  maliciously  and  without 

probable   cause   therefor,  charged  the  plaintiff  before  ,  a 

justice  of  the  peace  of county  (name  of  state),  with   the 

offense  of  (in  the  words  of  the  information),  and  thereupon 
caused  said  justice  to  make  out  a  warrant  in  due  form  of  law 
under  his  hand,  for  the  apprehension  of  the  plaintiff,  and  falsely 
and  maliciously,  without  probable  cause  therefor,  caused  the 
plaintiff  to  be  arrested  on  said  warrant,  and  to  be  imprisoned 

against  his  will  in  the  jail  of county  for  the  period  of 

days  next  following.^ 


*  In  Spalding  v.  Lowe,  56  Mich. 
366,  it  is  said:  "One  of  the  pertinent 
facts  to  show  the  existence  of  probable 
cause  was  the  belief  of  the  defendant 
that  the  crime  charged  in  the  complaint 
was  true.  It  also  had  a  bearing  upon 
the  question  of  malice.  The  defendant 
was  entitled  to  prove  that  he  believed 
the  complaint  to  be  true  when  he  made 
it,  and  he  was  a  competent  witness  to 
testify  to  it  in  his  own  behalf.  His  so 
testifying  would  not  necessarily  estab- 
lish the  fact  that  he  did  believe  the  com- 
plaint to  be  true.  The  jury  must  deter- 
mine that  from  all  the  evidence,  and 
they  are  to  give  to  defendant's  testi- 
mony such  weight  as  they  think  it  de- 
serves, like  that  of  any  other  witness. 


Mere  belief,  however,  of  the  truth  of 
the  complaint,  although  an  element  em- 
braced in  the  issue  of  probable  cause, 
would  not  be  sufficient  of  itself  to  jus- 
tify a  party  in  instituting  a  criminal 
prosecution.  Such  belief  must  rest  upon 
reasonable  grounds  and  be  induced  by 
such  a  state  of  facts  as  would  lead  a  man 
of  ordinary  prudence  and  caution  to  en- 
tertain an  honest  and  strong  suspicion 
that  the  accused  is  guilty  of  the  offense 
charged." 

*  Hampton  v.  Jones,  58  Iowa,'3i7; 
Hirsch  v.  Feeney,  83  111.  548. 

»  Cooley  on  Torts,  186;  Clark  v. 
Cleveland,  6  Hill,  344;  Cardival  v. 
Smith,  109  Mass.  159;  Driggs  v.  Burton* 
44  Vt.  124. 
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Second.  Allege  that  the  plaintiff  was  acquitted  and  dis- 
charged of  said  crime,  and  the  prosecution  is  now  ended  and 
determined. 

Third.  State  that  by  reason  thereof  the  plaintiff  has  been 
greatly  injured,  etc.     State  damages  at  length. 

Malicious  civil  actions.  Where  a  party  has  been  arrested 
maliciously  and  without  probable  cause  in  a  civil  action  he 
may  maintain  an  action  for  malicious  prosecution.^  Malice 
may  be,  and  usually  is,  inferred  in  these  actions  from  the  want 
of  probable  cause.  *  It  is  not  necessary  to  show  that  the  act 
complained  of  was  dictated  by  angry  feeling  or  a  vindictive 
motive.  ^  The  malicious  instituting  of  proceedings  in  bank- 
ruptcy,' or  malicious  and  unfounded  proceedings  to  have  a 
party  declared  insane  and  put  under  guardianship,  will  justify 
the  bringing  of  an  action  of  malicious  prosecution,*  etc. 

Malicious  attachment.  To  maintain  an  action  for  mali- 
cious attachment  there  must  be  a  want  of  probable  cause,  malice 
of  the  defendant  and  injury  to  the  plaintiff.^  Malice  may  be 
inferred'  from  the  want  of  probable  cause.  ® 

In  a  civil  action  where  the  party  is  not  arrested,  or  his 
property  seized,  the  right  to  prosecute  an  action  for  malicious 
prosecution  is  very  doubtful.  ^  A  few  cases  will  be  found  sus- 
taining the  right,  but  the  rule  at  the  present  time  seems  to  be 
settled  against  it.  Judge  Cooley  well  says:  "  If  every  suit 
could  be  retried  on  an  allegation  of  malice  the  evils  would  be 
intolerable." 


I  CoUins  V.  Hayte,  50  111.  337-3535 
Burhausv.  Sanford,  19  Wend.  417. 

*  Burhans  v.  Sanfor4»  19  Wend,  417; 
Jones  V.  Nichols,  13  M.  &  W.  361. 

'Chapman  v.  Pickersgill,  2  Wils. 
145;  Whitworth  v.  Hall,  2  B.  &  Ad.  695. 

*  Lockenoxir  v.  Sides,  57  Ind.  360; 
Cooley  on  Torts,  187-8. 

*  Parmer  V.  Keith,  16  Neb.  91. 
•Wood  V.  Weir,  5  B.   Mon.  544; 

Tomlinson    v.    Warner,   9  Ohio,    103; 
Fortman  v.  Rottier,  8  O.  S.  548. 

'  In  Charchill  v.  Siggers,  3  EL  and 
BL  929,  cited  by  Judge  Cooley,  Ch.  J. 
Campbell  says:  "  To  put  into  force  the 
process   of  the    law    maliciously,    and 


without  any  reasonable  or  probable 
cause,  is  wrongful;  and  if  thereby 
another  is  prejudiced  in  property  or  per- 
son, there  is  that  conjunction  of  injury 
and  loss  which  is  the  foundation  of  an 
action  on  the  case.  Process  of  execution 
on  a  judgment  seeking  to  obtain  satis- 
faction for  the  sum  recovered  is  prima 
facie  lawful,  and  the  creditor  cannot  be 
rendered  liable  to  an  action  by  the  debtor 
merely  alleging  and  proving  that  the 
judgment  had  been  partly  satisfied  and 
that  execution  was  sued  out  for  a  larger 
sum  than  remained  due  upon  the  judg- 
ment. Without  malice  and  the  want  of 
probable  cause,  the  only  remedy  for  the 
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MARSHALING  SECURITIES^  ASSETS,  ETC. 

Where  several  creditors  have  a  common  debtor  who  has 
several  funds,  all  of  which  can  be  reached  by  one  creditor,  and 
only  a  part  of  the  funds  by  the  others,  the  creditor  with  several 
funds  will  be  required  to  take  payment  out  of  the  fund,  to 
which  he  can  resort  exclusively,  so  that  all  may  be  paid.  ^  The 
principle  applies  to  mortgages,  judgments,  or  any  other  secur- 
ity which  creates  a  lien  in  favor  of  the  creditor.  It  rests  upon 
the  natural  equity  that  one  man  shall  not  so  use  the  right  which 
he  possesses  as  unnecessarily  to  prejudice  the  rights  and  rem- 
edies of  others.  ^ 

Bute  as  stated  by  Judgre  Story.  Judge  Story  very  clearly 
states  the  rule  as  follows:  "  Thus,  a  mortgagee,  who  has  two 
funds  as  against  the  other  specialty  creditors,  who  have  but 
one  fund,  will,  in  case  of  the  death  of  the  mortgagor  and  the 
administration  of  his  assets,  be  compelled  to  resort  first  to  the 
mortgage  security,  and  will  be  allowed  to  claim  against  the 
common  fund  only  what  the  mortgage,  on  a  sale  consented  to 
by  him,  is  deficient  to  pay.  So,  if  S  has  a  mortgage  upon 
two  different  estates  for  the  same  debt,  and  B  has  a  mortgage 
upon  one  only  of  the  estates  for  another  debt,  B  has  a  right  to 
throw  A  in  the  first  instance  for  satisfaction  upon  the  security 
which  he,  B,  cannot  touch;  at  least  where  it  will  not  prejudice 
A*s  rights  or  improperly  control  his  remedies.  The  reason  is 
obvious,  for  by  compelling  A,  under  such  circumstances,  to 
take  satisfaction  out  .of  one  of  the  funds,  no  injustice  is  done 


judgment-debtor  is  to  apply  to  the  court 
or  a  judge  that  he  may  be  discharged 
and  that  satisfaction  may  be  entered  up 
on  the  payment  of  the  balance  justly  due. 
But  it  would  not  be  creditable  to  our 
jurisprudence  if  the  debtor  had  no  rem- 
edy by  an  action  where  his  person  is,  or 
his  goods  have  been,  taken  in  execution 
for  a  larger  sum  than  remained  due  on 
the  judgment,  this  having  been  done  by 
the  creditor  maliciously  and  without 
reasonable  or  probable  cause,  i.  e.,the 
creditor  well  knowing  that  the  sum  for 
which  the  execution  is  sued  out  is  exces- 
sive, and  his  motive  being    to  oppress 


and  injure  the  debtor.*'  Mayer  v.  Wal- 
ter, 64  Penn.  St.  283 ;  Ray  v.  Law,  i 
Pet.  C.  C.  207,  Kramer  v.  Stock,  10 
Watts.  115;  Cooley  on  Torts,  189. 

^Willard's  Eq.  337;  Story's  Eq. 
Juris.  §  636;  Ex  parte  Kendall,  17  Ves. 
520;  Dorr  V.  Shaw,  4  John.  Ch.  17-26; 
Aldrich  v.  Cooper,  8  Ves.  382;  Cheese- 
brough  V.  Millard,  r  Johns.  Ch.  413; 
Lanoy  v.  Duke  of  Athol,  2  Akt.  446;  N. 
Y.  F.  Co.  V.  The  N.  J.  Co.,  Hopk.  460; 
Evertson  v.  Booth,  19  John.  486;  Bes- 
ley  V.  Lawrence,  11  Paige,  581;  Averill 
V.  Loucks,  6  Barb.  470. 

«  Willard's  Eq.  638. 
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to  him  in  point  of  security  or  payment.  But  it  is  the  only 
way  by  which  B  can  receive  payment.  And  natural  justice 
requires  that  one  man  should  not  be  permitted,  from  wanton- 
ness or  caprice,  or  rashness,  to  do  an  injury  to  another."^ 

Mast  be  creditors  of  a  common  debtor.  The  doctrine  of 
marshaling  does  not  apply  unless  the  parties  are  creditors  of  a 
common  debtor.  Therefore,  ifB  has  a  lien  or  joint  judgment 
against  C  and  D  and  E  has  a  separate  judgment  against  D 
alone,  E  cannot  compel  B  to  collect  his  claim  or  judgment  from 
C  alone.  ^ 

Wbere  there  are  liens  on  distinct  portions  and  also  on 
the  entire  property,  the  court  in  a  proper  case  will  appoint 
a  receiver  and  order  the  property  sold  in  bulk,  when  such  sale 
will  be  most  advantageous,  and  apply  the  proceeds  on  the  liens 
in  the  order  of  their  priority.  * 


'  Story's  Eq.  Juris.  $  633. 

*  The  leading  case  on  this  question 

appears  to  be  Ex  parte  Kendall,  17  Ves. 

520,  in  which  Lord  Eldon  said:   **  If  A 

has  a  right  to  go  upon  two  funds  and  6 

upon  one  of  the  same  debtor  and  the 

funds  are  the  property  of  the  same  person 

A  shall  take  payment  from  that  fund  to 

which  he  can  resort  exclusively,  so  that 

both  may  be  paid;  but  it  was  never  said 

that  if  I  have  a  demand  against  A  and  B, 

a  creditor  of  B  shall  compel  me  to  seek 

payment  from  A  if  not  founded  in  some 

equity  giving  B  the  right,  for  his   own 

sake,  to  compel  me    to  seek    payment 

from  it."     Lee  v.  Gregory,  tz  Neb.  282; 

Lloyd  V.  Galbraith,  32  Penn.    St.    103 

Sanders  v.  Cook,  22   Ind.  436;  Wise  v. 

Shepherd,  13  111.  41 ;  Ayres  v.  Husted, 

15  Conn.    504;    Cannon    v.   Hudson,  5 

Del  Ch.  112;  14  Am.   &  Eng.  Ency.  of 

Law»  700.     Where  a  plaintiff  has  a  first 

lien  on  the  lands  of  S  and  of  S  and  G, 

and  the  defendant  has  a  lien  on  the  land 

of  S  only,  the  land  of  S  and  G  will  be 

ordered  first  sold   to    satisfy  plaintiff's 

debt,  any  deficiency  that  may  remain  to 

be  paid  out  of  the  lands  of  S,  and  the 

remainder  to  be  applied  upon   the  claim 

of  the  defendant.     Hall  v.  Stevenson,  23 

Pac.  R.  887. 


•  Ostrander  V.  Weber,  114  N.  Y. 
95-21,  N.  E.  R.  112.  In  this  case  three 
parties  each  had  a  chattel  mortgage  cov- 
ering distinct  portions  of  the  furniture 
and  fixtures  of  a  hotel.  Weber  had  a 
fourth,  which  was  a  blanket  mortgage 
covering  all  the  property  in  the  three 
mortgages  and  more,  and  there  was  also 
a  levy  upon  all  the  property  by  the  sher- 
iff. A  receiver  was  appointed,  and  he 
was  directed  to  sell  the  property.  The 
petition  set  forth  the  conflicting  claims 
and  that  if  the  property  was  sold  in  bulk 
it  would  produce  enough  to  pay  all  liens 
upon  it,  but  if  sold  separately  it  would 
not  produce  nearly  so  much.  The  court 
sustained  the  action  rightfully,  we  think. 
It  is  said  "  The  complaint  sets  forth  these 
several  subjects  of  equitable  jurisdiction 
viz. :  jthe  foreclosure  of  chattel  mortgages 
(Briggs  v.  Oliver,  68  N.  Y.  339;)  Hart 
v.  Ten  Eyck,  2  Johns.  Ch.  99;  Thomp- 
son  V.  Van  Vechten,  5  Duer,  624; 
Dupuy  V.  Gibson,  36  111.  197-200; 
Charter  v.  Stevens,  3  Denio,  33),  the  de- 
termination of  the  extent  and  priorky  of 
various  and  conflicting  liens  between 
creditors  under  chattel  mortgages,  and 
a  judgment  creditor  under  levy  by  execu- 
tion, a  multiplicity  of  actions  between 
such   creditors   (Supervisors  v.   Deyoe, 
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Where  two  tracts  of  land  are  sold  on  a  prior  Judgment, 

the  older  lienholder  or  mortgagee  of  one  tract  inay  insist  on 
the  judgment  being  first  satisfied  out  of  the  proceeds  of  the 
other  as  against  the  mortgagee  of  such  land  whose  mortgage 
is  later  in  time.^ 

Mortgragee  of  chattels  as  against  subsequent  execution 
creditors  of  the  mortgagor  must  first  exhaust  the  mortgaged 
property  not  levied  upon.^ 


77  N.  Y.  219;  Railroad  Co.  v.  Schuyler, 
17  N.  Y.  608),  and  the  advantage  of  a 
sale  of  property  suitable,  used,  and 
adapted  to  a  particular  business,  in  lump, 
and  not  in  separate  parcels,  to  the  end 
that  the  greatest  sum  may  be  realized 
for  the  benefit  of  all  the  creditors. 
(Prentice  v.  Janssen,  79  N.  Y.  479- 
496.)  Every  one  of  these  subjects  has 
been  held  sufficient  to  maintain  an  ac- 
tion in  equity.  Their  combination  in 
one  complaint  should  not  be  held  to  de- 
feat an  equity  action.  It  will  be  ob- 
served that  the  appellant  (defendant) 
Weber,  does  not,  by  demurrer,  or  in 
*  his  answer,  raise  the  question  that  the 
allegations  in  the  complaint  do  not  make 
a  case  of  equitable  jurisdiction,  or  that 
the  plaintiff  had  a  remedy  at  law.  Gran- 
din  V.  LeRoy,  2  Paige,  509;  Wiswall  v. 
Hall,  3  Paige,  313.  In  an  equity  action 
the  defendant,  in  order  to  insist  that  an 
adequate  remedy  exists  at  law,  must  set 
it  up  in  his  answer.  Town  of  Mentz  v. 
Cook,  108  N.  Y.  504,  15  N.  E.  Rep.' 
541.  If  a  court  of  equity  has  jurisdic- 
tion, and  entertains  the  case,  it  will  ordi' 
narily  retain  the  case  until  the  whole 
subject  is  disposed  of.  Taylor  v.  Taylor, 
43  N.  Y.  578-584;  Ludlow  V.  Simond, 
2  Gaines  Cas.  55;  Brasher's  Ex*rs  v. 
Van  Cortlandt,  2  Johns.  Ch.  505.  Hence, 
in  this  case,  in  its  course,  developed  any 
legal  aspect  ♦  *  *  such  as  the  claim 
that  the  mortgage  held  by  the  appell- 
ant Weber  covered  other  property  than 
that  covered  by  the  other  mortgages,  an 
order  directing  the  sale  of  such  property 
might,  in  this  action,  have  been  made, 
and  was  so  made  at  his  request  that  the 


same  be  sold  separately,  and  it  was  so 
sold  for  one  dollar.  There  is  nothing  in 
the  findings  or  in  the  case  to  show  what 
separate  property  there  was,  or  its  value, 
and  so  this  court  cannot  determine 
whether  the  purchaser  made  a  good  or 
bad  bargain,  or  whether  Weber  was  in- 
jured in  the  slightest  degree  by  the  sale. 
But  its  sale  was  within  the  equitable 
powers  of  the  court,  whether  sold  sepa- 
ately  or  in  lump  with  the  other,  especially 
so  when  it  was  covered  by  the  execution 
of  the  sheriff  upon  the  Loughren  judg- 
ment and  execution,  both  of  whom  were 
parties  to  the  action.  All  that  Weber 
or  any  lienor  can  justly  claim  is  the 
realization  of  the  utmost  amount  of 
money  possible  from  his  security  toward 
paying  his  debts.  He  has,  therefore,  no 
right  to  insist  upon  a  use  of  his  security 
in  a  manner  that  will  injure  other  credit- 
ors while  it  does  not  benefit  himself. 
^  Appeal  of  Robeson,  12  Atl.  R. 

•  Ayersv.  Hawk,  ii  Atl.  R.  744; 
Fassett  v.  Traber,  20  Ohio,  544.  In  this 
case  the  court,  after  stating  the  facts, 
say:  "It  will  be  seen  from  the  facts 
above  stated  that  Traber  and  Aubrey 
received  an  amount  of  security,  irrespect- 
ive of  the  mortgage  on  the  lot,  greater 
than  the  amount  of  the  liabilities  they 
had  assumed  for  Henry  Traber  and  his 
indebtedness  to  them.  *  *  The  Fas- 
setts,  who  had  a  lien  only  on  the  lot  on 
which  they  had  made  their  levy,  had  a 
clear  right  to  compel" Traber  and  Au- 
brey to  resort  to  those  other  securities 
on  which  the  Fassets  had  no  lien,  and  to 
exhaust  them  before  they  could  come  on 
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Release  of  primary  fiind  by  first  lienboider.  Where  an 
action  is  brought  by  a  subsequent  lienholder  to  compel  a  prior 
lienholder  to  exhaust  the  fund  on  which  he  has  no  claim  before 
resorting  to  that  on  which  both  hold  a  lien,  a  release  by  the 
first  lienholder  of  the  fund  on  which  he  alone  holds  a  lien  will, 
as  between  him  and  the  second  lienholder,  be  treated  as  a 
satisfaction  of  so  much  of  his  demand.  ^ 

A  release  if  made  in  good  faith  and  without  notice  will 
not  prejudice  the  rights  of  a  prior  creditor.* 

Where  the  security  is  doubtAil  or  the  senior  creditor  will 
be  injured.  When  the  sufficiency  of  the  fund  to  which  the 
junior  creditor  cannot  resort  is  doubtful,  and  the  senior  credi- 
tor refuses  to  run  the  hazard  of  obtaining  satisfaction  of  his 
debt  out  of  that  fund,  equity  will  not  take  any  part  of  his  se- 
curity from  him  until  his  debt  is  paid.  In  such  case  he  may 
offer  to  substitute  the  junior  creditor  in  his  place  upon  being 
paid  his  debt.  ^ 


the  lot.  This  the  Fassets  attempted  to 
do  by  filing  the  bill.  Long  after  the  bill 
was  filed  Traber  and  Aubrey  delivered 
over  the  two  notes  corresponding  pre- 
cisely in  amount  to  the  two  drafts  to 
Henry  Traber,  the  debtor.  If  they  had 
retained  these  notes  they  would  have 
been  compelled  to  apply  the  proceeds  to 
the  payment  of  their  debt,  and  having, 
after  the  commencement  of  this  suit, 
placed  the  notes  beyond  their  control  as 
between  them  and  the  complainants, 
/A^  arf  bound  to  account  for  their 
amount. " 

*  Fassett  v.  Traber,  20  Ohio,  541. 
In  Gusdorf  v.  Ikelheimer,  75  Ala.  148, 
the  rule  above  stated  was  applied  in  a 
case  where  an  execution  creditor  at  the 
time  of  levying  on  certain  property  of 
the  debtor  sufficient  to  satisfy  his  de- 
mand held  certain  choses  in  action  of 
the  debtor  as  collateral  security.  It  was 
held  that  he  would  be  compelled  to 
apply  the  collateral  securities  held  by 
him  in  satisfaction  of  his  claim,  and 
to  that  extent  release  the  property  on 


which  another  creditor  had  subsequently 
levied,  and  that  an  agreement  between 
the  debtor  and  creditor  that  the  collat- 
eral should  only  apply  on  a  deficit  after 
the  application  of  the  proceeds  of  the 
property  levied  upon,  could  not  impair 
the  rights  of  the  second  judgment  cred- 
itor. See  also  De  Peyster  v.  Hildreth,  2 
Barb.  Ch.  109;  Alexander  v.  Welch,  10 
111.  App.  181;  Ingalls  V.  Morgan,  10 
N.  Y.  1 78;  Glass  V.  PuUen,  6  Bush,  346; 
Wash,  etc.,  Association  v.  Beaghen,  27 
N.  J.  £q.  98;  14  Am.  &  Eng.  Ency.  of 
Law,  699. 

'  Cheesebrough  v.  Millard,  i  Johns. 
409;  Shields  v.  Kimbrough,  64  Ala.  504; 
Kidder  v.  Page,  48  N.  H.  380. 

^  Woolcocks  V.  Hart,  i  Paige,  Ch. 
185;  Evertson  v.  Booth,  19  John.  492; 
Brinkerhoff  v.  Marvin,  5  John.  Ch.  328. 
In  Woolcocks  v.  Hart  the  plaintiff  was 
a  judgment  and  execution  creditor  of  one 
D.  The  defendant  also  was  an  older 
judgment  and  an  execution  creditor  of  D, 
and  D  had  not  sufficient  property  in  the 
state  to  satisfy  both.     The  defendant, 
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Marshaling^  iu  favor  of  sureties.  While  the  court  will 
not  interfere  with  a  creditor  in  the  collection  of  his  debt,  yet, 
if  he  collect  it  from  one  not  primarily  liable,  he  will  be  re- 
quired to  deliver  to  such  party  every  means  of  indemnity 
against  the  real  debtor  possessed  by  him.  In  other  words,  the 
court  will  place  the  surety  in  exactly  the  situation  of  the  cred- 
itor as  to  all  securities  and  pledges  held  by  him  whenever  the 
surety  is  required  to  pay  the  debt.  ^ 

Where  the  surety  receives  security  for  his  indemnity, 
to  discharge  the  indebtedness  the  principal  debtor  is  en- 
titled to  the  full  benefit  of  such  security,  although  he  did  not 
originally  rely  upon  the  credit  of  such  collateral,  or  know  of 
its  existence."^  The  reason  is  the  collateral  is  a  trust  created 
for  the  better  security  of  the  debt,  and  attaches  to  it.  ^ 


however,  had  an  assignment  of  certaui 
real  and  personal  property  in  an  adjoin- 
ing state,  as  collateral  security  for  his 
debt.  The  action  was  brought  to  com- 
pel him  to  delay  a  sale  under  his  execu- 
tion, and  apply  the  collateral  security  in 
payment  of  his  debt.  This  he  declined, 
but  offered  to  assign  his  judgment  and 
collateral  to  the  plaintiff  if  he  would  pay 
the  amount  due  on  the  judgment.  This 
he  declined  to  do.  The  court  dissolved 
the  injunction,  holding  that  it  would  be 
inequitable  to  compel  the  defendant  tp 
submit  to  the  delay  where  he  had  offered 
to  assign  all  the  securities  to  the  plaint- 
iff. See,  also,  14  Am.  &  Eng.  £ncy.  of 
Law,  697,  and  cases  cited. 

^  Cuyler  v.  Ensworth,  6  Paige,  32. 
A  surety,  or  a  party  who  stands  in  the 
situation  of  a  surety,  is  entitled  to  be 
subrogated  to  all  the  rights  and  remedies 
of  the  creditor  whose  debt  he  is  com- 
pelled to  pay  as  to  any  fund,  lien  or  eq- 
uity which  the  creditor  had  against  any 
other  person,  or  property  on  account  of 
such  debt.  Eddy  v.  Traver,  6  Paige, 
521 ;  Lord  *Eldon  in  Copis  v.  Middleton, 
I  Turn.  &  Russ.  229,  refused  to  apply 
the  rule.  This  decision,  however,  was 
afterward  changed  by  statute.  In  this 
country  there  is  almost  an  unbroken 
chain  of  authorities  that  where  a  surety 


pays  the  debt  of  his  principal  he  is  enti- 
tled to  be  subrogated  to  all  the  rights  of 
the  creditor  in  respect  to  such  debt.  The 
authorities  on  this  point  are  very  numer- 
ous, and  are  collected  in  vol  14  Am.  & 
Eng.  Ency.  of  Law,  702,  to  which  the 
reader  is  referred. 

*  Curtis    V.    Tyler,  9   Paige,  432; 
Richards  v.  Yoder,  10  Neb.  429. 

3  Ohio  Life  Ins.  Co.  v.  Ledyard,  8 
Ala.  866.  In  Curtis  v.  Tyler  it  is  said: 
"  It  makes  no  difference  that  such  princi- 
pal debtor  did  not  act  upon  the  credit  of 
such  security  in  the  first  instance,  or  even 
know  of  its  existence.  Thus  in  Maure 
v.  Harrison  (i  Eq.  Ca.  Abr.  93)  it  was 
held  that  in  equity  a  bond  creditor  was 
entitled  to  the  benefit  of  all  counter 
bonds  or  collateral  securities  given  by 
the  principal  debtor  to  his  surety,  and 
that  a  holder  of  a  bond  was,  therefore, 
entitled  to  the  benefit  of  a  bond  and 
mortgage  given  by  the  principal  debtor 
to  his  surety  in  the  bond  for  the  indem- 
nity of  such  surety.  So,  in  the  case  of 
€x parte  Perfect  {yioiii.  Bank,  Rep.  25), 
the  vice  chancellor  of  England  decided 
that  the  indorser  of  a  bill  of  exchange 
had  an  equitable  claim  to  property  de- 
posited with  the  drawee  as  security 
against  the  payment  of  the  bills  accepted 
by  him.     The  same  principle  was  acted 
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Marshaling^  in  admiralty.  The  principle  of  marshaling 
liens  is,  when  applicable,  enforced  by  the  admiralty  courts, 
as  where  one  person  holds  a  lien  upon  the  vessel,  cargo  and 
freight.  The  principle  is  also  sometimes  enforced  in  favor  of 
wages.* 

Marshalinsr  in  the  inverse  order  of  alienation.  Where  real 
estate  is  subject  to  an  incumbrance  and  is  subdivided  and  sold 
at  different  times,  the  person  who  holds  the  lien  or  incum- 
brance is  thus  a  creditor  with  two  or  more  funds,  and  is 
required  to  exhaust  that  portion  of  the  land  mortgaged  which 
has  not  been  conveyed  by  the  mortgagor  or  incumbrancer  be- 
fore resorting  to  that  conveyed.* 

Frame  of  the  petition.^  First.  The  plaintiff  should  set 
forth  the  facts  as  to  the  creation  and  existence  of  his  own  lien 
and  that  his  remedy  at  law  is  exhausted,  as  that  at  a  certain 

date  he  recovered  a  judgment  against  C  D,  in  the court,  for 

the  sum  of  $ ,  and  that  on -,  the day  of ,  an 

execution      was      issued      thereon     which,     for      want      of 


on  by  the  Supreme  Court  of  this  state  in 
the  case  of  the  Bank  of  Auburn  v.  Throop 
(i8  John.  Rep.  505),  upon  an  application 
to  the  equitable  powers  of  that  court. 
(See  also  Parsons  v.  Briddock,  2  Vem. 
Rep.  608);  Waring  and  others  ex  parte, 
19  Yes.  345;  Ex  parte  Pan.  Buck's  Bank 
Co.  191;  Ex  parte  Prescott  and' others,  3 
Deac.  andChitty's  Rep.  218.*' 

*  The  Arab.  5  Jur.  (U.  S.)  417;  14, 
Am.  &  Eng.Ency.  of  Law,  707,  and  cases 
cited  ;  14  Am.  &  Eng.  Ency.  of  Law, 
707,  and  cases  cited- 

*  Clowes  V.  Dickenson,  5  Johns. 
Ch.  235*.  In  this  case  the  chancellor, 
after  stadng  the  facts  and  the  law  ap- 
plicable thereto,  says :  "  These  princi- 
ples of  equity  are  clearly  laid  down  in 
Sir  Wm.  Harbett's  case  (3  Coke,  II 
b.),  where  it  was  resolved  that  if  A  be 
seized  of  three  acres  and  acknowledge  a 
recognizance  or  statute  and  enfeoff,  A  of 
one  acre,  B  of  another  acre  and  the  third 
acre  descends  tohisheir,andifexeci^tion 
be  sued  out  against  the  heir,  he  shall  not 
have  contribution  against  the  purchasers, 
'  for  the  heir  sits  in  the  seat  of  his  ances- 


tor,* and  the  rule  is  the  same,  though  the 
purchaser  take  the  land  without  a  valu- 
able consideration,  and  though  the  heu* 
be  charged  as  tertenant.  (Vide  Harvey 
V.  Woodhouse,  1731.  Select  Cas.  in 
Ch.  3,  4,  S.  P.)  It  was  also  held  in  the 
same  case,  that  the  land  of  a  conusor  in 
a  recognizance  was  exclusively  to  be 
charged,  when  divers  persons  have  pur- 
chased any  of  the  land  subject  to  the 
recognizance,  because  the  purchaser  does 
not  stand  in  the  same  degree  as  the 
conusor  himself;  but  where  there  are 
several  heirs  or  where  several  persons 
join  in  a  recognizance,  one  heir  or  one 
conusor,  should  not  be  charged  exclu- 
sively, for  their  relations  and  duties  were 
equal  and  the  charge  should  be  equal.'* 
There  are  certain  exceptions  to  the 
general  rule  which  cannot  be  here 
noticed.  See  cases  cited  in  14  Am.  & 
Eng.  Ency.  of  Law. 

'It  may  be  necessary  to  set  the 
transaction  out' in  detail  where  there  has 
been  an  attempt  of  the  prior  lienholder 
to  surrender  securities  to  the  debtor,  as 
in  Fassett  v.  Traber,  20  Ohio,  544. 
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goods  and  chattels  whereon  to  levy,  was  levied  upon 
(describe  the  property)  as  the  property  of  C  D.  Second. 
State  facts  showing  that  the  prior  lienholder  has  two 
or  more  funds  for  the  payment  of  his  debt,  as  that  C  D,  on  the 
day  preceding  that  on  which  the  judgment  in  favor  of  plaintiff 
was  rendered,  gave  a  mortgage  on  the  above  described  premises 

to  E  F,  to  secure  the  payment  of  the  sum  of  $ ,  and  also  on 

said  day  delivered  to  him  certain  securities  of  the  value  of  $ , 

to  secure  the  payment  of  said  sum.  Third.  The  securities  deliv- 
ered by  said  C  D  to  said  E  F  are  more  than  sufficient  to  satisfy 
the  mortgage  of  said  E  F,  and  the  premises  levied  upon  under 
the  execution  in  favor  of  the  plaintiff  are  not  more  than 
sufficient  to  satisfy  the  plaintiff's  judgment,  and  said  C  D  is  in- 
solvent, etc.     Add  an  appropriate  prayer. 


MANDAMUS. 

A    mandamus   is    a    command    issued  in   the   name    of 

■ 

the  sovereign  authority  by  a  court  having  power  to 
grant  the  same,  and  directed  to  a  person,  corporation,  or  in- 
ferior court,  requiring  the  court,  corporation,  or  person  against 
whom  the  action  is  brought  to  do  some  particular  thing  therein 
specified  which  pertains  to  the  office  and  duties  thereof,  and 
which  the  court  has  previously  determined,  or  at  least  sup- 
poses, to  be  consonant  with  right  and  justice.  *  It  issues  in  all 
cases  where  a  party  has  a  right  to  have  anything  done  and  has 
no  specific  means  of  compelling  its  performance.^  The  writ, 
however,  will  only  be  issued  where  the  relator  has  a  clear  legal 
right  to  the  same  and  no  other  adequate  remedy.* 

A  writ  of  mandamus  is  granted  merely  to  compel  action 

and    enforce    the    performance   of  a    pre-existing    duty.     It 

^  3  Blacks.  Com.  no.  ings  in  error,  and  will  be  refused  in  all 

^  Id.  cases  where  the  relator  has  an  adequate 

^  Shipley  v.  Bank,  lo  Johns.   484;  specific  remedy  by  appeal  or  otherwise. 

People  V.  Stevens,  5   Hill,  616;   People  State  v.    Mcgown,  89  Mo.  156.     Man- 

V.  Judges,  21  Wend.  20;  People  v.  Su-  damas  is   a  common  law  writ,    and  a 

pervisors,    ii    N.  Y.    563;    People    v.  court  of  equity,  as  such,  has  no  authority 

Judges,    I    Doug.    (Mich.)   319.     The  to  entertain  a  petition  to  grant  the  writ 

writ  cannot  be  substituted  for  proceed-  Gay  v.  Gilmore,  76  Ga.  725. 
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creates  no  new  authority,  and  confers  no  powers  which  did 
not  previously  exist.  ^ 

Its  object  is  not  to  supersede  legal  remedies,  but  rather  to 
supply  the  want  of  them.^  The  writ  is  never  granted  in 
anticipation  of  an  omission  of  duty.  To  entitle  the  relator  to 
the  writ  he  must  show  that  the  respondent  is  actually  in  default 
in  the  performance  of  a  legal  duty  then  due  at  his  hands.  ^  A 
demand  and  refusal  are  prerequisiteto  instituting  the  proceed- 
ings where  the  duties  affect  only  the  rights  of  individuals,  but 
when  the  duties  are  of  a  public  nature,  no  demand  seems 
to  be  necessary.  *  It  is  better  practice  to  make  a  demand  of 
performance  in  all  cases  before  instituting  the  action. 

An  alternative  writ  must  contain  a  statement  of  all  the 
facts  necessary  to  justify  the  order  sought  for  by  the  pro- 
ceeding, and  on  the  hearing  the  omissions  in  the  alternative  writ 
cannot  be  supplied  by  the  affidavit  or  application  on  which  it 
was  allowed.^ 

Where  an  inferior  tribunal  has  a  discretion  the  writ  will 
not  be  granted  to  control  the  discretion  of  such  tribunal,  but  if 
it  refuse  to  act  mandamus  will  lie  to  compel  it  to  exercise  its 
discretion.  ® 

In  England,  mandamus  is  a  high  prerogative  writ,  and  is 
issued  only  by  the  court  of  King's  Bench.  ^  The  powers  of 
the  court  of  King's  Bench  —  the  supreme  court  of  common 
law — are  stated  by  Blackstone,  as  follows:  "  The  jurisdiction 
of  this  court  is  very  high  and  transcendant.     It  keeps  all  infe- 


^  High  on  Ex.  Rem.,  $  7;  The 
Stote  V.  School  District,  8  Neb.  94. 

>  Id.    State  V.   Carney,  3  Kan.  88. 
"*  High  on  Ex.  Rem.,  J  13. 

*  McKenzie  v.  Ruth,  22  O.  S.  371 ; 
Canal  Trustees  v.  The  People,  12  111. 
254;  People  V.  Supervisors,  15  Barb. 
607;  High  on  Ex.  Rem.,  $  537;  the 
State  V.  School  District,  8  Neb.  93-4. 

*  Detroit,  etc.,  v.  Gartner,  75  Mich, 
360 ;  Ex  parte  Gresham,  82  Ala.  359 ; 
Territory  v.  Nowlin,  3  Dak.  349 ;  Com. 
V.  McLaughlin,  14  Atl.  R.  377.  It  will 
not  isstie  from  the  U.  S.  Supreme  Court 


to  a  Circuit  Court  to  compel  it  to  set 
aside  an  order  remanding  a  cause  to  the 
state  courts.  In  re  Sherman,  8  Sup. 
Ct.  R.  505.  In  some  of  the  states  a 
judge  at  chambers  within  his  district  has 
authority  where  the  right  is  clear  to 
grant  a  peremptory  suit.  Clarks  v. 
State,  24  Neb.  263 ;  Territory  v.  Shearer, 
2  Dak.  332 ;  State  v.  Cheran,  etc. ,  R. 
Co.,  16  Shand.  526;  14  Am.  &  Eng. 
Ency.  of  Law,  130.  A  judge  at  cham- 
bers, however,  cannot  try  disputed  ques- 
tions of  fact.  Am.  Water  W.  Co.  v. 
State,  48  N.  W.  R.  64. 
^  3  Black  Com.  1 10. 
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rior  jurisdictions  within  the  bounds  of  their  authority,  and 
may  either  remove  their  proceedings  to  be  determined  here  or 
prohibit  their  progress  below.  It  superintends  all  civil  cor- 
porations in  the  kingdom.  It  commands  magistrates  and  oth- 
ers to  do  what  their  duty  requires  in  every  case  where  there 
is  no  other  specific  remedy.  It  protects  the  liberty  of  the 
subject  by  speedy  and  summary  interposition,"  etc. -^ 

In  this  country  the  power  to  issue  the  writ  is  conferred 
upon  common  law  jurisdiction.  It  is  not  a  prerogative  power, 
but  a  remedy  given  to  the  citizen  to  enable  him  to  assert  his 
rights  and  obtain  justice.^  In  modern  practice  mandamus  is 
nothing  more  than  an  action  at  law  between  the  parties.®  And 
being  an  action  at  law  is  reviewable  on  error,  the  procedure 
being  the  same  as  in  other  error  cases. 

In  analogy  to  the  procedure  in  the  court  of  King's  Bench 
the  action  is  prosecuted  in  the  name  of  the  sovereign  power, 
the  state  being  merely  a  nominal  party.  In  Rex  v.  Barker,  3 
Burr.  1267,  Lord  Mansfield  said:  "  The  original  nature  of  the 
writ,  and  the  end  for  which  it  was  framed,  direct  upon  what 
occasions  it  should  be  used.  It  was  introduced  to  prevent  dis- 
order from  a  failure  of  justice  and  defect  of  police.  There- 
fore it  ought  to  be  used  upon  all  occasions  where  the  law  has 
established  no  specific  remedy,  and  where,  injustice  and  good 
government,  there  ought  to  be  one.  *  *  ♦  T^e  value  of 
the  matter,  or  the  degree  of  its  importance  to.the  public  police, 
is  not  scrupulously  weighed.  If  there  be  a  right,  and  no  other 
specific  remedy,  this  should  not  be  denied." 

The  affidavit  or  petition  must  state  facts  showing  the  right  of 
the  relator  to  the  relief  prayed  for,  and   must  also  show  that 


^  3  Com.  42. 

•Com.  V.  Dennison,  24  Howard, 
97;  Taney,  Ch.  J.,  said:  "  It  is  equally 
well  settled  that  a  mandamus  in  modem 
practice  is  nothing  more  than  an  action 
at  law  between  the  parties,  and  it  is  not 
now  regarded  as  a  prerogative  writ.  It 
undoubtedly  came  into  use  by  virtue  of 
the  prerogative  power  of  the  English 


crown,  and  was  subject  to  regulations 
and  rules  which  have  long  since  been 
disused.  But  the  right  to  the  writ  and 
the  power  to  issue  it  have  ceased  to  de- 
pend upon  any  prerogative  power,  and  it 
is  now  regarded  as  an  ordinary  process 
in  cases  to  which  it  is  applicable." 

'Id.    State  V.  Lancaster   Co.,  13 
Neb.  223. 
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the  respondent  has  omitted  the  performance  of  a  plain  duty.i 
It  must  appear  that  the  relator  has  a  clear  right  to  the  per- 
formance of  the  duty  sought  to  be  enforced,  and  that  he  has 
no  other  adequate  remedy  to  secure  his  rights  in  the  premises. 

The  writ  will  not  be  granted  where  it  is  manifest  to  the 
court  that  it  would  be  unavailing,  either  from  a  want  of  power 
on  the  part  of  the  respondents,  or  where  the  object  sought 
would  be  impossible  or  the  writ  powerless.  ^  But  if  the  re- 
spondent has  willfully  prevented  his  own  performance  of  the 
act  complained  of,  the  court  may  interfere.  ^  In  the  case  last 
cited  the  railroad  company  had  taken  part  of  a  turnpike  forty 
feet  wide,  and  had  made  a  bridge  to  carry  it  over  the  railroad, 
the  bridge  and  approaches  being  only  thirty  feet  wide,  the 
duty  of  the  company  being  to  make  it  forty  feet  in  width. 
The  writ  required  the  railroad  company  to  make  this  bridge 
forty  feet  wide,  and  they  answered  that  their  compulsory  pow- 
ers to  take  land  had  ceased  before  the  turnpike  trustees  had  re- 
quired them  to  widen  the  turnpike.  The  court  held  the  an- 
swer insufficient. 

In  no  case  will  a  mandamus  be  granted  where  the  relator 
has  a  plain,  adequate  remedy  by  an  ordinary  action.  This  rule 
is  invariably  adhered  to  by  the  courts.* 

Clerk.  Mandamus  will  lie  against  the  clerk  of  a  court  to 
compel  him  to  furnish  a  transcript  of  the  record  on  an  appeal 
or  proceeding  in  error.  ^  So,  to  receive  and  file  a  sheriff's 
bond  and  administer  the  oath  of  office  to  him,®  it  has  been 
held  that  where  the  clerk  was  required  by  statute  to  approve 
the  bond,  he  could  not  be  compelled  by  mandamus  to  do  so.  ^ 


^  Hoxie  V.  Commissioners,  25  Me. 

333- 

*  Williams  v.  Co.   Comrs.,  35  Me, 

545;  People  v.  C.  &  A.  R.  Co.,  55  111.  95. 
«  Qaeen  v.  B.  &  G.  R.  Co.,  2  Ad.  & 
E.  (S.  S.)47. 

*  There  is  considerable  confusion  in 
the  decisions  as  to  what  constitutes  a 
p/aiD,adeqaate  remedy  so  as  to  supersede 
mandamus.  If  the  proposed  remedy 
will  not  place  the  injured  party  in  the 
same  position  he  occupied  before  the 
injury  or  omission  of  duty  complained  of, 
it  will  not  prevent  the  granting  of  a  man- 


damus. Thus,  the  remedy  by  an  action 
for  damages  against  a  public  officer  for  a 
neglect  of  duty  will  not  in  a  proper  case 
prevent  the  issuing  of  a  mandamus  to 
compel  the  performance  of  the  duty. 
High  on  Ex.  Leg.  Rem.  J  17;  Ethe- 
ridge  v.  Hall,  7  Port.  47;  Fremont  v. . 
Crippen,  10  Cal.  211;  Babcock  v.  Good- 
rich, 47  Id.  488;  People  V.  Treasurer^  * 
24  Mich.  469. 

*  Davis  V.  Carter,  18  Texas,  400: 
«  People  V.  Fletcher,  2  Scam.  482. 
^  Swan  V.  Gray,  44  Miss.  393. 
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But  if  the  bond  is  in  proper  form  and  the  sureties  are  sufficient, 
it  is  pretty  clear  that  it  is  his  duty  to  approve  the  same»  and  he 
may  be  compelled  to  do  so.  If,  however,  it  is  not  clear  that 
the  sureties  are  amply  sufficient,  the  court  will  not  compel  him 
to  approve  the  same. 

The  recorder  of  deeds  and  mortgages  may  be  compelled 
to  record  a  deed  delivered  to  him  to  be  recorded  ;  ^  or  to  en- 
ter satisfaction  of  a  mortgage  ;  ^  or  to  grant  access  to  the 
record.^ 

Sheriff*  Mandamus  will  lie  against  a  sheriff  to  require  him 
to  call  appraisers  to  appraise  the  property  taken  by  him  on  ex- 
ecution,which  the  debtor  claims  is  exempt.*  So  a  sheriff  will 
be  compelled  to  execute  process  of  restitution  in  an  action  of 
forcible  entry  and  detention.*  And  he  maybe  required  to 
execute  a  deed  to  the  purchaser  of  lands  sold  on  execution,® 
or  to  perform  any  other  ministerial  duties. 

Agrainst  taxiusr  ofQcers.  When  the  duty  of  levying  the 
tax  is  clearly  required  of  a  particular  officer,  and  there  is  no 
discretion,  mandamus  will  lie.^  But  where  private  rights  have 
not  been  affected,  a  mere  tax-payer  who  has  no  greater  inter- 
est than  the  public  at  large  cannot  institute  proceedings  to 
compel  the  levy  of  such  tax.  ^  And  where  authority  is  con- 
ferred upon  such  officer,  to  be  exercised  at  his  discretion,  and 
no  act  has  been  done  by  him  under  such  authority,  and  no 
private  rights  have  intervened,  the  courts  will  not  compel  him 
to  exercise  such  power.  •  The  rule  is  different,  however,  where 
the  officer  has  so  far  exercised  the  power  as  to  devolve  on  him 
the  obligation  to  continue  its  exercise;  as  where  city  authori- 
ties  have  constructed  sewers  and  permitted  water  to  flow 
therein,  they  may  be  compelled  to  keep  the  same  in  repair  and 
free  from  obstructions.  ^  ^ 

Where  it  is  made  the  duty  of  municipal  officers  to  levy  a 

*  Ex  parte  Goodell,  14  John.  325.  '  People  v.  Shearer,  30  Cal.  645. 

*  People  V.  Miner,  37  Barb.  466.  •  People  v.  Supervisors,  47  III  2595 
'  Silver  v.  People,  45  111.  225.  Rollinsville,  etc..  Turnpike  Co.  v.  Com- 

*  People   V.    McClay,  2  Neb.     7;  mtssioners,  I  O.  S.  149. 

Fremont  v.Crippen,  10  Cal.  211;  State  V.  »  Rollinsville  T.   Co.   v.   Commls* 

CunaiDgham,  6  Neb.  9a  sioners,  i  O.  S.  149. 

*  FrenHmt  ▼.  Crippen,  loCaL  211.  ^^  Mayor  v.  Fotze,  3  Hill,  612. 
^  People  ▼.  Ransom,  2  Comst  49a 
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tax  for  the  support  of  schools,  they  may  be  compelled  to  levy 
and  collect  the  same.^  And  a  board  of  supervisors  may  be 
compelled  to  issue  warrants  for  the  collection  of  a  tax.  ^  When 
a  judgment  is  recovered  against  a  municipal  corporation,  and 
it  becomes  the  duty  of  the  proper  authorities  to  levy  a  tax  for 
the  payment  of  the  same,  mandamus  will  lie  to  enforce  that 
duty.*  Nor  in  such  case  can  the  officers,  by  a  fraudulent  res- 
ignation, avoid  the  performance  of  the  duty.  *  When  a  munic- 
ipal corporation  has  issued  bonds  in  pursuance  of  lawful  author- 
ity, mandamus  will  lie  in  favor  of  the  holder  of  the  bonds  to 
compel  the  levy  of  a  tax  to  pay  the  principal  or  interest  due 
thereon.^  But  a  mere  vote  of  the  people  of  a  municipal  or 
^2/aj/-corporation  authorizing  a  subscription  to  the  stock  of  a 
railway  company  does  not  alone  constitute  a  contract  with  the 
company  which  they  can  enforce  by  mandamus.^  The  reason 
is,  the  affirmative  vote  merely  authorizes  the  proper  authori- 
ties to  enter  into  a  contract,  but  is  not  itsfelf  a  contract.  Where, 
however,  the  proposition  submitted  to  the  voters  for  adoption 
or  rejection  is  of  such  a  nature  that  upon  an  affirmative  vote  in 
its  favor  and  acceptance  by  the  railroad  company,  the  contract 
will  be  complete,  the  company,  upon  accepting  the  same  and 
performing  on  its  part,  undoubtedly  can  compel  performance 
of  the  entire  contract. 

The  county  board  may  be  compelled  by  mandamus  to  let 
contracts  for  the  erection  of  public  bridges  to  the  lowest  re- 
sponsible bidder,  and  such  bidder,  or  a  tax-payer  of  the 
proper  county,  may  maintain  the  action.^  It  is  their 
duty,  also,  to  let  contracts  for  supplies  for  their  respective 
counties  to  the  lowest  bidder.^     The>;  may  be  required  to  as- 


'  People  V.  Bennett,  54  Barb.  480; 
State  V.  Smith,  11  Wis.  65. 

*  People  V.    Supervisors,  8  N.   Y. 

317- 

3  State  V.  Baffalo  Co.,  6  Neb.  455; 

St2te  V.  Madison,  15  Wis.  30. 

*  Gorgas  v.  Blackbnrn,  14  O.  252. 
^  Com.  V.  Pittsburgh,  34  Penn.  St. 

496;  State  v.  Commissioners,  6  O.  S. 
3S0. 

^  U.  P.  R.  R.  Co.  T.  Commission- 
ers, 6  Kas.  256;  Commissioners  v.L.,N. 
A.  etc. 9  R.  R.  Co.,  39  Ind.  192. 


^  People  V*  Commissioners,  4  Neb. 
150. 

*  In  some  of  the  states  the  right  of 
the  lowest  bidder  to  have  the  contract 
awarded  to  him  is  denied.  People  v. 
Contracting  Board,  27  N.  Y.  378;  State 
V.  Governor,  22  Wis.  na  Where  the 
statute  provides  for  filing  plans  and 
specifications,  and  the  awarding  of  con- 
tracts to  the  lowest  bidder  thereon,  the 
duty  of  the  court  to  grant  a  mandamus 
is  plain.    State  v.  York  Co.,  13  Neb« 

57- 


228 


TREATISE   ON    THE    LAW    OF    CODE    PLEADING. 


certain  as  near  as  possible  the  amount  which  will  be  necessary 
to  pay  the  debts  of  the  county,  and,  within  the  limits  fixed  by 
law,  levy  sufficient  taxes  for  that  purpose;^  and  may  be  com- 
pelled to  make  the  proper  estimates  of  taxes  to  be  levied  for 
the  current  year.^ 

When  a  proper  claim  against  the  county  is  presented  to 
them  for  allowance,  and  they  neglect  to  act  upon  it,  they  may 
be  compelled  to  act  thereon.* 

Where  the  statute  makes  it  their  duty  to  open  and  compare 
election  returns  and  declare  the  result,  and  they  refuse  to  do 
so,  they  may  be  Compelled  by  mandamus.*  And  where  taxes 
are  collected  for  the  purpose  of  paying  the  claims  of  certain 
creditors,  mandamus  will  lie  to  compel  the  application  of  the 
money  to  that  purpose.  ^ 

County  commissioners  have  no  authority  to  audit  any  claim 
against  a  county,  the  payment  of  which  is  not  authorized 
by  law,  and  a  mandamus  will  not  be  granted  to  compel  ac- 
tion in  such  case.  ®  Nor  will  they  be  compelled  to  approve  a 
sheriff's  official  bond  where,  in  a  contest,  it  was  found  that 
the  relator  was  not  elected  to  the  office,  which  judgment  is  un- 
reversed.^ But  where  a  party  duly  elected  to  a  county  office 
tenders  a  sufficient  bond,  it  is  their  duty  to  approve  the  same. 

They  will  not  be  compelled  to  issue  a  license  for  the  sale  of 
intoxicating  liquors  where  the  statute  gives  them  a  discretion 
as  to  granting  such  license.®  Nor  will  a  mandamus  be  granted 
in  anticipation  of  an  omission  of  duty,  ^  The  party  against 
whom  it  is  sought  must  actually  be  in  default — must  refuse  to 
perform  a  duty  then  incumbent  upon  him. 

Judgres.     Where  the  statute  makes  it  the  duty  of  a  court  or 


280. 


523- 


^  State  V.  Commissioners,  6  O.  S. 
*  Lancaster  Co.  v.   State,  13  Neb. 


'  People  V.  Supervisors,  20  N.  Y. 
253.  In  this  case  it  was  held  that,  if  in 
the  opinion  of  the  court  the  claim  was  a 
legal  one,  the  supervisors  would  be  or- 
dered to  allow  it.  Such  a  rule  would 
not  apply  in  any  state  where  the  claim- 
ant has  an  adequate  remedy  by  appeal 


from  the  order  allowing  or  disallowing 
the  claim. 

*  Ellis  V.   Commissioners,  2  Gray, 
370. 

*  People  V.  Mead,  24  N.  Y.  i2i. 

8  Kemercr  v.   The   State,   7  Neb. 

130. 

"  Lewis  V.  Commissioners,  14  O.  S. 

515- 

*  Slate  V.  Cass  Co.,  12  Neb.  54, 

9  State  V.  School  Dist.,  S  Neb.  92; 
High  on  Ex.  Rem.,  $  12. 
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judge  to  approve  official  bonds,  and  a  sufficient  bond  is  ten- 
dered, mandamus  will  lie  to  compel  its  approval.  ^  So  where 
a  judgment  cannot  be  enforced  until  attested  by  the  judge  who 
tried  the  cause,  he  may  be  compelled  to  sign  the  same,  it 
being  in  fact  a  ministerial  act.  ^  And  his  successor  may  be 
required  to  attest  such  judgment.^ 

A  judge  may  be  compelled  to  settle  and  sign  a  bill  of 
exceptions.  *  But  where  the  bill  is  required  to  be  tendered  at 
the  trial  or  during  the  term,  mandamus  will  not  lie.  ^  And 
where  the  judge  returns  that  the  bill  as  settled  by  him  is  correct, 
he  cannot  be  compelled  to  sign  another  and  different  one.®  Nor 
will  the  court  direct  the  judge  to  sign  a  particular  bill,  but  to 
settle  and  sign  one  that  is  correct.^  If  a  judge  refuse  to  sign 
3  bill  upon  the  ground  that  it  is  incorrect,  he  should  point  out 
wherein  it  is  defective  or  contains  improper  matter.^  He 
has  no  interest  in  the  case  except  to  see  that  his  duty  is  per- 
formed, which  being  done,  he  may  safely  trust  the  result  to 
another  tribunal.  Where  a  bill  of  exceptions  has  been  fraud- 
ulently or  improperly  altered,  the  judge  or  his  successor  may 
be  required  to  restore  it  to  its  original  condition.®  And  when 
a  verdict  has  been  rendered,  the  court  may  be  required  to 
render  judgment  thereon.  ^^     So  a  mandamus  maybe  granted 


^  State  V.  Ely,  43  Ala.  568;  Beck  v. 
Jackson,  43  Mo.  117. 

'  N.  Y.,  etc,  Ins.  Co.  v.  Wilson,  8 
Pet  291. 

*  In  Ex  parte  Crane,  5  Peters,  189, 
it  is  said  **  that  a  mandamus  to  sign  a 
hill  of  exceptions  is  warranted  by  the 
principles  and  usages  of  law,  is,  we  think, 
satisfactorily  proved  by  the  fact  that  it  is 
given  in  England  by  statute;  for  the 
writ  given  by  the  statute  of  Westmin- 
ster the  second  is  so  in  fact  and  is  so 
termed  in  the  books.  *  *  ♦  We  can- 
not perceive  a  reason  why  the  single 
case  of  a  refusal  by  an  inferior  court  to 
sign  a  bill  of  exceptions  and  thus  place 
the  law  of  the  case  on  the  record,  should 
be  withdrawn  from  that   general-  power 

to  issue  writs  of  mandamus  to  inferior 

f 

courts  which  is  conferred  by  statute.  '*  See 
also  Dele\'an  v.  Boardman,   5    Wend 


132;  Davis  V.  Menasha,  20  Wis.  205; 
Hale  V.  HaseIton,2i  Id,  323;  State  v. 
Barnes,  16  Neb.  37.  In  the  case  last 
cited  the  term  of  the  judge  had  expired. 

*  Sikes  v.  Ransom,  6  Johns.  279. 
^  State  v.  Noggle,  13  Wis.  3S0. 

^  Creager  v.  Meeker,  22  O.  S.  207. 

•  If  a  bill  of  exceptions  is  imper- 
fect so  that  it  would  not  present  the 
record  fairly  to  the  reviewing  court,  the 
judge  should  point  out  the  defects  and 
upon  their  correction  sign  the  bill.  It  is 
creditable  to  the  bench  to  say  that 
the  general  rule  is  that  judges  promptly 
sign  bills  which  are  substantially  correct, 
and  there  should  be  no  exceptions. 

9  Hollister  v.  The  Judges,  8  O.  S. 
201. 

^  °  Case  of  James  Turner,  5  Ohio, 
342;  People  V.  Juifges,  2  Johns.  Cases, 
68. 
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to  require  the  court  to  permit  a  new  appeal  bond  to  be  filed, 

and   reinstate   the  appeal.^     And  an  inferior  court  may  be 

required  to  send  up  the  papers  in  a  case  taken  to  an  appellate 

court.* 

Private    corporations.      Where   a    duty    is    imposed  by 

statute  upon  a  private  corporation,  and  there  is  no  other 
adequate  remedy,  mandamus  will  lie. '  Thus  the  stockholders 
in  a  railway  corporation  may  compel  the  company  to  fill  vacan- 
cies in  the  board  of  directors.  *  And  the  company  may  be 
compelled  to  make  the  proper  entry  in  its  book  of  the  trans- 
fer of  shares,  if,  in  consequence  of  the  refusal  to  do  so,  the 
owner  would  be  deprived  of  any  legal  right  or  pecuniary 
advantage.  * 

Mandamus  is  the  proper  remedy  where  any  member  or 
officer  of  a  corporation  is  unlawfully  deprived  of  his  office  or 
function  in  the  affairs  of  the  corporation  through  its  agency.  * 

As  a  general  rule,  the  writ  will  be  granted  to  restore  where 
it  would  be  granted  to  admit  a  member  of  a  corporation.  The 
only  proper  inquiry  is  whether  or  not  the  plaintiff  has  a  per- 
manent and  valuable  interest  in  the  office  or  place.  "^^ 

Formerly  mandamus  would  not  lie  to  compel  restoration* 
or  admission  to  a  place  or  office  unless  it  had  some  relation 
to  the  public.  ®  A  more  liberal  rule  was  established  by  Lord 
Mansfield,  and  the  degree  of  importance  to  the  public  of  the 
matter  in  controversy,  or  its  value,  was  not  considered  of 
much  importance.  *  And  such  is  the  rule  at  the  pfesent  time. 
The  writ  has  been  granted  to  restore  a  clerk  to  a  company  of 
masons  ;  a  treasurer  to  the  goverment  of  waterworks  ;  a  clerk 
to  a  butchers'  company  ;  a  tow^n  clerk  to  his  office  ;  a  trustee 
of  a  private  academic  corporation  ;  a  member  and  trustee  of  a 
religious  corporation  ;  a  member  of  a  charitable  corporation  ; 
a  member  of  a  university  improperly  suspended  ;  a  deputy  on 
the  application  of  his  principal.  ^^  A  suspension  from  office 
is  sufficient  to  authorize  the  granting  of  the  writ.^^ 

^  Garrabrant  v.  McCloud,  3  Green,  •  Id.  667-8-9. 

N.  J.  462.  '  Angell  &  Ames  on  Cor.  $  705. 

'  Trustees  v.  Johnson,  2  Ind.  219.  '  Vanghan  v.  Company,  6  Mod.  82. 

'  People  V.  Ins.  Co.,  19  Mich.  392.  •  Rex  v.  Barker,  3  Burr,  1267. 

^iRedfieldon  Railways,  93,  and  ^°  Angell&  Ames  on  Cor.  $$704-5, 
cases  cited  in  note  6.                                        and  authorities  cited. 

»  Id.  p.  156.  »J  Id. 


PARTICULAR  CAUSES   OF   ACtlON.  23  I 

The  writ  will  not  be  f^ranted  to  restore  an  officer  or  person 
who  holds  merely  at  the  will  of  the  corporation.  He  must 
have  an  interest  therein  for  some  definite  time.  In  the  case 
of  Howard  v.  Gage,^  a  mandamus  was  refusecj  when  the  term 
of  service  —  one  year —  would  expire  before  the/ case  could  be 
determined.  A  clear  denial  of  justice.  Where,  however,  the 
corporation  has  authority^  upon  the  conviction  of  a  member  of 
a  specific  offense,  to  expel  him,  a  judgment  of  expulsion  regu- 
larly rendered  cannot  be  inquired  into  collaterally.*  But  if 
the  expulsion  was  not  authorized,  or  was  done  without  notice 
to  the  person  removed  of  the  proceedings  for  expelling  him, 
a  mandamus  will  be  granted  to  reinstate  him.  So  if  no  suffi- 
cient cause  is  shown  for  the  removal,  and  it  appears  to  be  the 
result  of  malice  toward  the  member  expelled.* 

A  mandamus  will  be  granted  to  require  a  corporation  or 
its  officers  to  do  any  act  which  by  virtue  of  the  statute  or 
official  position  of  the  officers  they  are  bound  to  do,  and  which 
the  relator  has  the  right  to  have  done,  and  for  which  there  is 
no  other  adequate  remedy,  * 

Thus :  The  cashier  of  a  bank  will  be  compelled  to  sub- 
mit the  books  of  a  bank  to  one  of  the  directors  for  examina- 
tion. *  The  person  in  charge  of  the  books  of  the  corporation 
may  be  compelled  to  produce  them  at  a  meeting  of  the  mem- 
bers.* And  where  the  stock  ledger  contains  important  evi- 
dence, the  corporation  may  compel  its  inspection,  although  the 
corporation  may  not  keep  the  books  required  by  la\v'.^  So 
where  a  tenant  has  an  interest  in  the  question  in  controversy, 
and  has  been  refused  permission  to  inspect  the  court  rolls  by 
the  lord  of  the  manor.  ® 

Governors  of  states,  etc.  There  is  a  conflict  in  the 
authorities  as  to  the  right  of  a  court  to  grant  a  mandamus 
against  the  governor  of  a  state  to  conrpel  the  performance  of  a 
merely  ministerial  duty.     That  the  courts  have  jurisdiction  in 

'  6  Mass.  462.  "  People  v.  Throop,  12  Wend.  183. 

•  Society  v.  Com.,  52Fenn  St.  125.  ^  In  re  Borough  of  Calne,  2  Stra. 

•  State  V.  Ga.  Med.  Soc*y,  38  Ga.        948. 

608.  '  People  V.  P.  M.  Steamship  Co.,  50 

•  Citizens  Bank  v.  Wright,  6  O.  S.        Barb.  280. 

318;   Maddox  v.  Graham,  2  Met.  (Ky.)  •  Rex  v.  Shelley,  3  Term  R.  141. 

56. 


232 


TREATISE  0^5    "THE   LAW  OF    CODE   PLEADING. 


such  cases  there  seems  to  be  no  doubt.  In  a  free  government  no 
officer  is  above  the  law,  and  should  not  be  permitted  to  disre- 
gard it  with  impunity.  No  good  reason  can  be  given  why  a 
governor,  whose  duty  it  is  to  see  that  the  laws  are  executed, 
should  himself  be  permitted  to  set  them  at  defiance.* 

When  the  constitution  fixes  the  salary  of  a  public  officer, 
and  provides  that  the  auditor  shall  draw  his  warrant  quarterly 
therefor,  etc. ,  he  may  be  compelled  by  mandamus  to  draw 
such  warrant.* 

Mandamus  will  lie  against  a  justice  of  the  peace  to  compel 
him  to  hold  his  office  in  the  precinct  for  which  he  was  elected.* 

The  board  of  camvassers  of  an  election  may  be  compelled 
to  count  all  the  votes  and  fully  perform  their  duty.  * 

An  officer  may  be  compelled  to  deliver  up  to  the  proper  au- 
thorities property  of  the  state  held  by  him  without  any  right  or 
authority.^  When  the  officers  of  a  corporation  fail  to  publish 
the  report  required  by  the  statute,  one  or  more  of  the  stock- 
holders may  compel  its  publication.^ 

The  moderator  of  a  school  district  may  be  compelled  to 
sign  a  statement,  to  be  transmitted  to  the  county  clerk,  of  the 
lawful  taxes  voted  by  his  district.^ 

A  county  clerk  may  be  compelled  to  report  to  the  com- 
missioners the  fees  received  by  virtue  of  his  office,  as  required 
by  the  statute.* 

A  county  treasurer  may  be  compelled  to  pay  county  war- 
rants which  were  legally  issued  when  thiere  are  funds  in  the 
treasury  for  their  payment.  ^ 

A  registering  officer  may  be  compelled  to  register  the  name 
of  a  legal  voter  who  applies  for  registration.  *  ^  ' 


^  In  State  v.  Thayer,  31  Neb.  82, 
it  was  the  duty  01"  the  governor, 
secretary  of  state,  auditor  of  public 
accounts,  state  treasurer  and  attorney 
general  to  meet  as  a  state  canvassing 
board  and  canvass  the  returns  of  an 
election  for  a  judge  of  the  district  court, 
which  they  failed  to  do,  and  a  mandamus 
was  issued  to  compel  the  performance 
of  the  duty.   . 

*  State  V.  Weston,  4  Neb.  216. 


'  State  V.  Shropshire,  Id.  411. 

*  State  V.  Dinsmore,  5  Id.  145; 
State  V.  Hill,  10  Id.  58;  State  v.  Steams^ 
1 1  Id.  104. 

^  State  V.  Bacon,  6  Id.  286. 
^  Smith  V.  Steele,  8  Id.  11^ 
'  State  V.  Studheit,  1 1  Id.  359. 

•  State  V.  V^hittemore,  Id.  252. 
^  State  V.  Gandy,  Id.  232. 

* "  Davies  v.  McKeeby,  5  Nev,  369. 
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The  secretary  of  state  may  be  compelled  to  attach  his  offi- 
cial signature  and  the  seal  of  his  office  to  commissions  issued 
by  the  governor.  *  ' 

Mandamus  will  not  He  where  the  issue  presented  by  the 
pleadings  involves  the  question  as  to  the  person  properly 
elected  to  an  office.^  So  when  the  decision  would  in  effect 
determine  who  was  entitled  to  exercise  the  duties  of  an  office, 
neither  of  the  parties  being  before  the  court.®  The  remedy  in 
these  cases  is  by  contesting  the  election  or  hyquo  warranto,  * 

Parties.  When  the  object  of  the  action  is  to  enforce  a  pri- 
vate right,  or  some  matter  of  private  interest,  the  relator  must 
show  that  he  has  a  special  interest  in  the  subject  matter.*  In 
such  case  the  action  is  brought  to  subserve  private  purposes, 
and  the  relator  must  show  that  he  has  or  will  sustain  some 
injury  unless  the  writ  is  granted.  But  where  the  object  is  to 
enforce  a  public  duty,  the  state  is  the  real  party  in  interest, 
and  the  relator  need  not  show  any  special  interest.  It  is 
sufficient  that  it  is  made  to  appear  that  he  is  a  citizen,  and  as 
such  is  interested  in  the  execution  of  the  laws.®  A  few 
cases  will  be  found  in  which  it  is  held  that  a  private  citizen 
must  show  some  interest  in   the  enforcement  of  a  public  duty 


^  State  V.  Wrotnowski,  17  La. 
Ann.  156. 

'  Anderson  v.  Colson,  i   Neb.  172. 

•  People  V.  Forquer,  Breese,  104. 

^  It  is  impossible  in  a  work  of  this 
kind  to  call  attention  to  all  the  cases 
where  a  mandamus  will  be  granted  or 
refbsed.  The  chief  aim  is  to  state  the 
rules  governing  the  cases.  There  is  very 
fall  citation  of  authorities  on  the  subject 
in  14  Am.  &  Eng.  Ency.  of  Law,  90,  et 
seq.  In  State  v.  Elder,  31  Neb.  169, 
the  speaker  of  the  House  of  Representa- 
tives was  compelled  to  open  and  publish 
the  returns  of  the  state  election,  so  that 
the  officers  having  a  majority  of  the  votes 
cast  for  the  several  state  officers,  could 
qualify  and  enter  upon  the  duties  of  their 
respective  offices. 


•  People  V.  Collins,  19  Wend.  65 ; 
and  see  authorities  cited  in  High  on  Ex. 
Rem,  J  J  430-31. 

*  People  V.  Collins,  19  Wend.  65. 
It  is  said  :  **  Most  of  the  cases  respect 
private  or  corporate  rights.  Courts  or 
officers  of  corporations  are  to  be  put  in 
motion  with  a  view  to  enforce  some 
matter  of  private  interest  In  such  case 
the  title  to  relief  at  the  suit  of  the  re- 
lator must  appear,  and  he  should  pre. 
sent  himself  as  a  party;  otherwise  a 
mere  stranger  might  obtain  a  mandamus 
officiously  and  for  purposes  not  at  all 
desirable  to  the  real  party."  Rex  v. 
The  Justices,  7  T.  R.  467  ;  Rex  v. Com., 

I  Id,  146;  County  of  Pike  v.  The  State, 

II  111.  202;  State  V.  Shropshire,  4  Neb. 
414,  and  cases  cited. 
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distinct  from  the  public  at  large,  but  the  better  reason  sustains 
the  opposite  view.  ^ 

Bespondents.  Tne  writ  must  be  directed  to  the  person 
who  is  commanded  to  perform  the  duty  required.* 

Where  a  particular  duty  is  imposed  upon  a  public  officer, 
the  duty  not  being  limited  to  any  particular  incumbent  of  the 
office,  the  duty  will  be  treated  as  continuing  and  obligating 
a  successor  in  office.  ^  But  where  the  officer  against 
whom  the  proceedings  were  instituted  goes  out  of  office  before 
the  determination  of  the  proceedings,  t1;ie  action  should  be 
revived  against  the  successor.  * 

The  return  to  an  alternative  writ  is  the  answer  of  the 
respondent,  in  which  he  shows  either  a  compliance  with  the 
mandate,  an  excuse  for  not  complying  therewith,  or  a  denial 
of  the  right  of  the  relator  to  the  relief  sought. 

At  common  law,  before  the  statute  of  Anne,  the  return  was 
not  traversable,  and  the  only  remedy  of  the  relator  in  case  it 
was  false  was  an  action  for  a  false  return.  *  Under  the  code 
the  answer  is  to  be  made  "  in  the  same  manner  as  an  answer 
to  a  petition  in  a  civil  action."  The  respondent  may  set  forth 
in  the  return  several  separate  and  distinct  defenses.?  Such 
defenses,  however,  must  be  consistent  with  each  other.  ^ 

The  only  pleadings  required  by  the  statute  are  the  writ  and 
answer,  and  they  are  to  have  the  same  effect  and  be  construed 
in  the  same  manner  as  pleadings  in  an  ordinary  action.^  It  is 
evident  that  the  technical  distinctions  relating  to  the  return 
which  prevailed  under  the  common  law  do  not  exist  under  the 
code.  The  pleadings  are  to  be  construed  in  such  a  manner  as 
to  promote  justice,  and  when  necessary  are  to   be  amended  as 

^  In  the  matter  of  mere  public  right,  '  Bassett  v.  Barbin,  1 1  La.  Ami.  672. 

however,  it  is  otherwise ;  here  the  peo*  ^  Sec   v.  McGarrahan,  9  Wall.  298. 

pie  are  the  real  party  as  in  other  cases  '  High   on  Ex.    Rem.    $  457,    and 

they  are  nominaL     Id.     (It  seems  to  be  cases  cited. 

held  in  some  of  the  coarts  that  the  re-  ^  Id.  $  463;  £x  parte  S.  &   G.  Ry. 

lator  must  show  some  private  or  special  Co.,  46  Ala.   230;  Corns,  v.  Tarver,  21 

interest  in  himself.      Linden  v.  Alameda  Id.  661. 

Co.,  45  Cal.  6 ;  Adkins  v.  Doolen,  23  Kas.  ^  High  on  Ex.  Rem.  $  463. 

659;  HefTner  v.  Com.,  28Penn.  St.  108;  ■  Code,  J  653.  In  People  v.  Hamil- 

Boone  Code  PL  168. )  ton  Co.,  3  Neb.  244,  it  is  said:  A.demnrrer 

'  Regina  v.   Mayor,  2   Salk.  436 ;  is  an  answer.   This  may  be  doubted.  An 

People  V.  Com.  Council,  3  Keys,  8x.  answer  is  in  the  nature  of  a  return  at 

common  law  and  should  state  facts. 
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in  other  cases.  As  an  alternative  writ  is  in  the  ijiature  of  an 
order  to  show  cause  why  the  respondent  should  not  be  com- 
pelled to  perform  the  duties  required,  the  answer  may  be  a 
general  denial,  or  may  consist  of  any  matter  showing  that  the 
respondent  is  not  in  default,  or  that  since  the  writ  was  issued 
the  duty  has  terminated,  as  where  the  writ  was  to  compel  the 
opening  of  a  public  road  and  the  respondents  answered  that 
since  the  writ  had  been  issued  the  road  had  been  lawfully 
vacated.  ^ 

A'  rule  to  show  cause  served  on  the  respondent  accom- 
plishes the  same  purpose  as  an  alternative  writ,  and  usually  is 
to  be  preferred,  particularly  where  the  proceeding  is  against  a 
public  officer;  and  in  cases  where  there  is  danger  of  collusion 
between  the  relator  and  respondent.  There  is  reason  to  believe 
that  many  such  cases  occur. 

Where  the  writ  is  inadvertently  gr^anted  the  remedy  is 
by  motion  to  set  aside  the  writ.  In  such  case  the  respondent, 
or  in  case  of  collusion  between  the  relator  and  respondent,  any 
person  whose  rights  are  injuriously  affected,  may  file  an  appli- 
cation to  vacate  the  writ  for  the  reasons  therein  set  forth. 
This  application  (either  motion  or  petition)  must  be  accom- 
panied by  affidavits  or  other  evidence  showing  the  truth  of  the 
charge.  The  court  will  then  make  an  order  to  show  cause  why 
the  writ  should  not  be  vacated,  which  must  be  served  on  the 
relator  a  sufficient  length  of  time  to  permit  him  to  answer. 
The  court  on  the  final  hearing  will  make  such  order  as  justice 
seems  to  require.^ 


^  High  on  Ex.  Rem.  $  475,  and 
cases  cited. 

*  Everitt  v.  The  People,  i  Caines,  88. 
In  this  case  a  rule  was  obtained -at  the 
July  term,  1803,  that  the  defendant 
show  cause  by  the  succeeding  October 
term  why  a  mandamus  should  not  issue 
against  him.  A  return  was  made  to 
this  rule,  but,  the  defendant's  attorney 
being  unavoidably  detained  on  his  way 
to  court,  it  was  not  filed  till  October  3d. 
Prior  to  that  time,  and  on  the  first  day 
of  the  term,  the  attorney  for  the  relator 
had  obtained  a  peremptory  writ,  and  ap- 
parently having  no  further  business  in 


Albany,  left  for  home.  Upon  the  fi^ts 
being  shown,  and  a  motion  made  to  va- 
cate  the  writ  and  set  it  aside,  the  mo* 
tion  was  sustained. 

In  State  v.  Matley,  24  N.  W.  R. 
200,  an  alternative  writ  was  granted 
against  a  board  of  canvassers  of  the 
votes  cast  at  a  county  seat  election.  The 
board  at  once  proceeded  to  comply  with 
the  commands  of  the  writ,  and  so  made 
return.  On  the  return  day  certain  citi- 
zens of  that  county  appeared  and  asked 
leave  to  intervene,  and  charged  collusion 
between  the  relator  and  respondent. 
They  were  permitted  to  intervene,  and  it 
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Misjoinder  of  causes.    Under  the  provisions  of  the  code, 

which  provide  that  causes  of  action  or  transactions  connected 

with  the  subject  of  the  action  may  be  joined,  an  alternative  writ 

to  the  county  board  to  canvass  the  petition  of  taxpayers  of  one 

township  for  an  election  in  aid  of  a  railroad,  and  to  fix  the 

date  of  election  in  several  others,  is  bad  for  misjoinder.^ 

An  alternative  mandamus  is  in  the  nature  of  a  declaration 

and  should  allege  in  issuable  form  all  the  facts  necessary  to 

show  that  the  relator  is  entitled  to  the  specific  relief  which  he   . 
seeks  against  the  identical  persons  from  whom  relief  is  sought.* 
The  writ  should  be  entitled  as  in  other  cases. ^ 

The  petition  for  a  writ  should  state  the  facts  as  to  the 
right  of  the  relator  to  bring  the  action,  and  which  entitle  him 
to  the  relief  sought.*  It  is  not  sufficient  to  allege  that  the  re- 
lator is  entitled  to  the  writ.  He  must  plead  the  facts  show- 
ing his  right.* 

Intervention.  Who  may  intervene.  A  third  person, 
having  an  interest  in  the  subject  matter  of  the  action,  may  be 
permitted  to  intervene.  • 


appearing  that  prior  to  the  application 
for  the  writ  the  same  parties  had  insti- 
tuted a  contest  of  election,  which  was 
still  pending,  the  writ  and  all  proceed- 
ings thereunder  were  vacated.  High  on 
Ex.  Rem.  $$  547,  548,  and  cases  cited. 

*  State  V.  Reno  Co.,  16  Pac  R.  337. 

'  State  V.  Bolche,  S6  Mo.  188;  Sil- 
ver V.  People,  45  111.  224;  People  v. 
Ohio  Grove,  51  Id.  191;  People  v.  Order 
of  Am.  Star,  53  N.  Y.  Super.  Ct,  66; 
Johnson  v.  Smith,  64  Ind.  275;  State  v. 
School  District,  8  Neb.  92.  In  this  case 
it  is  said,  **  The  rule  is  well  settled  that 
an  alternative  writ  must  contain  a  state- 
ment of  all  the  facts  necessary  to  justify 
the  order  sought  for  by  the  proceeding, 
and  on  the  hearing,  omissions  in  the  al- 
ternative writ  cannot  be  supplied  by  the 
affidavit  or  application  on  which  it  was 
allowed.** 

*  State  V.  Coms.,  11  Kas.  66-71. 

*  People  V.  German  Church,  3  Lans. 
434;  State  V.  Hammerstein,  95  Mo.  159. 

^  Id.;  14  Am.  &  Eng.  Ency.  of  Law, 
221-222. 


^  State  V.  Pilsbury,  31  La.  Ann.  i; 
State  V.  Matley,  17  Neb.  564.  In  the 
case  last  cited  it  is  said:  '*  The  first  ques- 
tion presented  is  the  right  to  intetvene. 
The  rule  is  well  settled  that  in  matters 
of  mere  public  right  the  people  are  the 
real  party  in  interest,  and  in  such  cases 
the  wrongful  refusal  of  oRicers'to  act  is 
no  more  the  concern  of  one  citizen  than 
another.  People  v.  Collins,  19  Wend. 
56;  County  of  Pike  v.  The  State,  11  IlL 
202;  Rex  V.  Commissioners,-  I  T.  R. 
146;  Moses  on  Mandamus,  197-8.  In 
such  cases  it  is  sufficient  for  the  relator 
to  show  that  he  is  a  citizen,  and,  as  such, 
is  interested  in  the  execution  of  the  laws. 
State  V.  Steams,  11  Neb.  104;  State  v. 
Peacock,  15  Id.  442;  Hall  v.  The  Peo- 
ple, 57  111.  313;  State  V.  Judge,  7  Iowa, 
202;  Hamilton  v.  The  State,  i  Ind.  128; 
The  People  v.  Halsey,  37  N.  Y.  348; 
State  V.  Shropshire,  4  Neb.  413.  And 
if  any  citizen  may  initiate  proceedings  to 
secure  the  enforcement  of  the  laws  where 
the  decision  upon  the  relation  might  af- 
fect every  citizen  in  the  county,  any  other 
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Frame  of  petition.  If  the  action  is  brought  by  the  at- 
^  torney  general  it  will  be  sufficient  to  allege  that  fact,  as — the 

attorney  general  of  the  state  of shows  to  the  court;  then 

set  forth  the  legal  duty  which  devolves  on  the  defendant,  which 
he  neglects  or  refuses  to  perform. 

If  the  action  is  brought  by  a  private  individual  to  protect 
or  enforce  his  rights,  as  to  compel  an  officer  with  an  execution 
or  attachment  to  call  appraisers  of  exempt  property,  the  plaint- 
iff may  allege: 

First.  That  he  is  (the  head  of  a  family,  or  other  facts  show- 
ing his  right  to  the  exemption)  a  resident  of  the  state,  and 
actually  engaged  in  the  business  of . 

Second.  State  the  facts,  as  to  the  issuing  of  process  and  the 
delivery  of  the  same  to  the  defendant  who  levied  the  same  on 
the  property  (describing  it)  which  is  alleged  to  be  exempt. 

Third.  Allege  the  claim  of  exemption  by  the  relator,  as 
that  he  thereupon  filed  an  inventory,  under  oath,  of  the  whole 
of  the  personal  property  owned  by  him,  but  the  defendant  re- 
fused to  call  appraisers  to  appraise  the  property. 

Fourth.  If,  under  the  statute,  there  are  certain  claims 
against  which  there  is  no  exemptipn,  as  for  wages,  allege  that 
the  action  was  not  brought  to  recover  wages,  etc.  Add 
prayer. 

Pleadingrsy  bow  construed.  The  ordinary  rules  of  plead- 
ing prescribed  in  civil  actions  apply  to  mandamus.  The  pro- 
ceeding is  essentially  a  suit,  and  when  issue  is  joined  by  the 
return,  it  becomes  in  effect  a  civil  action,  and,  as  to  forms 
and  'sufficiency  of  the  general  pleadings,  is  governed  and 
controlled  by  the  same  rules  which  prevail  in  other  civil  ac- 
tions. The  relation  is  to  be  regarded  as  the  petition,  and  the 
return  as  the  answer.^ 


citizen  certainly  has  the  right  to  ^how  to 
the  court  any  fact  which  woald  defeat 
the  action.  This  would  have  been  so 
had  an  order  to  show  cause  been  made 
instead  of  issuing  an  alternative  writ,  and 
the  fact  that  the  writ  was  issued  does 
not  prevent  the  court  from  receiving 
such  an  application  showing  that  the 
writ  was  issued  under  a  mistaken  state- 
ment of  facts.  ** 


*  State  v.  Jennings,  56  Wis.  1 13; 
Fomoff  V.  Nash,  23  O.  S.  335.  In  the 
latter  case  it  is  said  (p.  338):  "  In  man- 
damus, under  the  code,  the  writ  is  the 
only  pleading  on  the  part  of  the  relators. 
The  same  effect  is  required  to  be  given 
to  it,  and  it  is  to  be  construed  and  may 
be  amended  in  the  same  manner  as 
pleadings  in  civil  actions.  Thus,  it  is  re- 
quired  to  state  concisely  the  facts  show- 
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MECHANICS'  LIEN. 

An  action  to  enforce  a  lien  against  property  and  to  sell  the 
same  in  satisfaction  thereof,  is  essentially  an  action  in  equity.  ^ 
The  parties  will  be  the  same  as  in  an  action  to  foreclose  a 
mortgage  on  real  estate.  The  law  is  comparatively  of  recent 
growth,  and  there  has  been  a  disposition  on  the  part  of  some 
of  the  courts  to  apply  technical  and  strict  rules  in  construing 
it.  The  statute  is  remedial,  and  the  well  known  rule  in  con- 
struing  such  statutes  should  be  applied,  both  in  considering 
the  pleadings  and  in  the  admission  of  proof.  As  the  action 
is  based  upon  the  statute,  that  must  be  consulted  in  draw- 
ing a  petition. 

The  lien  extends  to  all  materials  which  were  furnished  in 
good  faith  for  the  purpose  of  erecting  or  repairing  a  building 
in  pursuance  of  a  contract  with  the  owner,  notwithstanding  a 
portion  of  such  materials  may  subsequently  be  otherwise  ap- 
propriated without  the  consent  of  the  material  man.* 

A  mistake  does  not  invalidate  the  lien.  Thus,  where  the 
sum  claimed  to  be  due  on  the  account  was  in  excess  of  the 
actual  indebtedness,  the  lien  was  sustained  for  the  amount 
actually  owing. ^ 

Apportionment  of  lien  amongr  several  lots.  If  the  owner  of 
two  or  more  lots  erect  a  building  on  each,  under  one  contract, 


ing  the  obligation  of  the  defendant  to 
perform  the  act.  This  is  sabstantially 
the  rale  prescribed  for  stating  a  cause 
of  action  in  an  ordinary  petition.*' 
To  the  same  effect,  State  v.  Hawes,  i 
N.  E.  R.  i;43  O.  S.  i6.  While  the  is- 
sue is  taken  upon  the  alternative  writ, 
yet  the  petition,  or  affidavit  as  it  is  some- 
times called,  because  it  is  is  sworn  to 
positively,  must  state  all  that  is  neces- 
sary in  the  alternative  writ.  In  other 
words  it  must  show  on  its  face  the  right 
of  the  relator  to  the  relief  demanded. 
Otherwise  there  will  be  no  authority  to 
issue  the  writ. 

^  Hamilton  v.  Dunn,  22  IIL  259; 
McGraw  v.  Bayard,  96  lU.  147;  Davis  v. 
Alvord,  94  U.  S.  545;  Wilier  v.  Ber- 


genthal,  50  Wis.  474.  In  the  case  last 
cited  it  is  said:  "  The  present  statute  de- 
nominates the  action  as  one  to  foreclose 
a  lien,  and  the  procedure  to  judgment  is 
very  similar  to  that  in  an  action  to 
foreclose  a  mortgage.  Formerly,  the 
creditor  who  first  filed  his  lien  obtained 
a  priority  over  other  lien  creditors,  now 
he  does  not.  A  subsequent  lien  creditor 
may  be  made  a  party  to  an  action  by 
a  prior  lien  creditor  and  share  with 
him  pro  rata  in  the  proceeds  of  the 
sale." 

•  Beckel  v.  Petticrew,  6  O.  S.  247; 
Phillips  on  Mech.  Liens,  $  149,  and  cases 
dted. 

*  Thomas  y*  Huesman,  10  O.  S.  153. 
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and  afterward  sell  each  lot  to  a  separate  purchaser,  the  lien 
will  be  apportioned  on  each  lot  in  proportion  to  the  value  of 
the  labor  and  material  used  thereon.* 

To  obtain  a  lien  the*  party  who  performs  labor  or  furnishes 
material  must  file  the  necessary  acCiount  and  affidavit  in  the 
proper  office.  Without  complying  substantially  with  the  terms 
of  the  statute,  no  lien  will  be  obtained.* 

No  lien  on  public  boildinsr.  No  lien  can  be  had  on  a  build- 
ing erected  by  the  public  for  public  use,  as  a  court  house;  such 
buildings  are  not  subject  to  sale  by  judicial  process.^ 

In  a  number  of  particulars  the  statutes  of  the  several  states 
substantially  agree.  The  material  or  labor  must  have  been 
furnished  in  pursuance  of  a  contract,  express  or  implied.  Sec- 
ond, An  itemized  account,  duly  verified,  must  be  filed  in  a 
public  office  named,  within  a  specified  time  from  the  date  of 
the  last  item,  etc. 

Frame  of  petition.  In  preparing  the  petition  the  plaintiff 
should  allege  the  contract  either  oral  or  written,  and  state  the 
general  character  of  the  building  to  be  erected,  as  a  house  on 
lot  6,  block  44,  in  the  city  of . 

Second.  Allege  that  in  pursuance  of  the  contract  he 
furnished  certain  labor  and  material  (describing  it  and  giving 
an  itemized  bill),  and  stating  the  value  of  the  several  items. 

Third.  State  the  character  of  the  title  of  the  defendant, 
whether  a  fee  or  a  less  estate.  This  is  necessary  to  guide  the 
court  in  rendering  a  decree.  The  purchaser  will  acquire  the 
title  of  the  parties  to  the  suit  and  no  greater. 

Fourth.    Allege  that  on  the day  of ,  18 ,  and 

within  (four)  months  from  the  time  of  furnishing  such  material, 
the  plaintiff  made  an  account  in  writing  of  the  items  of  said 
material  furnished  the  defendant  under  said  contract,  and  after 
making  oath  thereto,  as  required  by  law,  filed  the  same  in  the 

clerk's  office  of county,  claiming  a  mechanics'  lien  therefor 

upon  said  (lot)  and  building  thereon. 

Fifth.  State  the  aggregate  amount  due,  and  date  from 
which  interest  is  claimed. 


^  Doolittle  V.  Plenz,  16  Neb.  153. 
*  White  Lake  Lumber  Co.  v.  Stone, 
19  Neb.  403. 


'  Riplej  V.  Gage  Co.,  3  Neb.  397. 
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Add  prayer  for  judgment  for  the  amount  claimed  and  inter- 
est, and  an  order  for  the  sale  of  the  premises,  etc. 


MASTER  AND  SERVANT. 

A  right  of  action  exists  in  favor  of  a  servant  for  any  injury 
sustained  by  him  by  the  negligence  or  wrong  of  a  third  party.* 
If  the  wrong  cause  a  loss  of  service  due  the  master  he  may  also 
sue.  The  master's  right  of  action  is  for  a  loss  of  service,  and 
to  entitle  him  to  recover  he  must  set  forth  the»existence  of  the 
relation  as  well  as  the  loss.^ 

Debauching:  servant.  The  foundation  of  the  rule  which 
permits  a  parent  to  recover  damages  against  the  wrongdoer  for 
debauching  his  daughter  has  been  uniformly  placed  upon  the 
loss  of  service  to  those  who  have  a  pecuniary  interest.  In 
such  case  the  evidence  of  service,  if  the  daughter  was  an  actual 
member  of  his  household,  may  be  very  slight  — so  that  any 
household  work  was  performed  at  the  request  of  the  parent. 
This  supposed  loss  will  constitute  the  nominal  ground  of 
recovery,  but  a  substantial  award  of  damages  will  be  sustained,, 
based  on  the  injury  to  the  parental  feelings  and  the  shame  and 
mortification  which  must  follow  from  such  a  wrong.  To  these 
may  be  added  any  expenses  for  care,  medicine,  etc.^ 

If  the  daughter  was  not  actually  a  member  of  her  father's 
household,  but  was  not  in  the  actual  service  of  another,  and 
the  father  had  a  right  to  recall  her  to  his  own  service,  he  may 
maintain  the  action.^  If,  however,  the  daughter  was  actually 
in  the  service  of  another,  no  action  for  loss  of  service  can  be 
maintained  by  the  parent,^   unless   the  employer  fraudulently 

*  Roberts  Mary's  case,  9  Coke,  113;  'Manvell  v.  Thomson,  2  C.  &  P.  303; 
Woodward  v.  Walton,  2  B.  &  P.  N.  R.  Hewitt  v.  Prime,  21  Wend.  79;  Bartley 
483;Combesv.  Hundred,  Holt,  37;  M.  &  v.  Richtmyer,  4  Comst.  38;  Cooleyon 
Gr.  1033;  Rogers  v.  Smith,  17  Ind.  323.  Torts,  231,  and  cases  cited. 

*  Bartley  v.  Richtmyer,  4  Comst.  *  Cooley  on  Torts,  231,  and  cases 
38;  Knight  V.  Wilcox,    14  N.    Y.  413;  cited. 

Gritmell  v.   Wells,   7   M.  &   Gr.  1033;  *  Cooley  on  Torts,  232,  and  cases 

^  Bennett  v.  Alcott,  2  T.    R.  166;        cited. 
Daniel  v.  Edwards,  7  Ired.  408. 
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induced  the  woman  to  leave  her  father's  family  for  the  purpose 
of  committing  the  wrong.  In  such  case  the  parent  may 
maintain  the  action  the  same  as  if  the  hiring  had  not  taken 
place.  If  the  father  be  dead,  the  mother  may  bring  the 
action. 

When  the  Hervant  brinsrs  an  action  agfainst  his  master 

for  an  injury  during  the  course  of  service,  which  happened  to 

him  through  the  use  of  defective  tools  or  machinery,  he'must 
allege  the  defects  in  his  petition,  and  that  the  defect  was 
unknown  to  the  plaintiff.  If  the  servant  knows  or  has  the 
means  of  knowledge  to  discover  that  the  machine,  appliance, 
etc.,  which  he  is  to  use  is  unsafe,  and  he  continues  in  the 
employment  of  the  master,  without  objection,  he  will  ordi- 
narily be  deemed  to  have  waived  any  claim  for  damages.^ 

• 

Not  presumed  to  have  waived  defect.  If  the  master,  after 
notice  of  the  defect,  promises  to  remedy  the  defect,  or  holds 
out  other  like  inducements  to  the  servant  to  continue  in  his 
service,  the  fact  that  he  continues  in  the  service  will  not,  as  a 
matter  of  law,  free  the  master  from  liability,  but  the  question 
of  negligence  .will  be  one  of  fact  for  a  jury.  ? 

Modified  rule  as  applied  to  railways.  There  is  some  con- 
flict in  the  authorities,  but  the  better  rule  seems  to  be  that 
persons  operating  railway  trains,  such  as  conductor,  engineer, 
fireman,  etc.,  have   a  right  to  presume  that  the  track  and  ap- 


•  Thompson  on  Neg.  1008,  and  cases 
cited.  But  if  the  servant  objects  or 
protests  against  the  use  of  the  unsafe 
machinery,  although  he  thereafter  con- 
tinue in  the  service  of  the  master,  he 
will  not  assume  the  risks  incident  to  the 
use  of  the  defective  machine,  etc.,  nor 
Joes  he  assume  such  risk  if  the  master 
has  promised  to  remedy  the  defects. 
Tliompson  on  Neg.  1009,  and  cases  cited. 

*  Thompson  on  Negligence,  io09,and 
cases  cited.  In  Holmes  v.  Wor thing- 
ion,  2  Fost.  &  Fin.  533,  Mr.  Justice 
WjlHs  says:  "  There  is  no  case  deciding 
that  where  the  employer  and  the  servant 
are  both  aware  that  the  machinery  is  in 
an  unsafe  state  and  the  servant  goes  on 


using  it,  under  a  reasonable  belief  that  it 
will  be  set  right  by  the  employer,  and  it 
is  not  set  right,  and  he  suffers  an  injury, 
he  cannot  sustain  an  action.  The  mas- 
ter may  choose  to  be  too  chary  of  re- 
pairs for  the  sake  of  economy.  No 
doubt  if,  knowing  this,-  the  servant 
chooses  to  use  the  machine  he  may  lose 
his  remedy,  just  as  in  the  case  of  a  man 
taking  employment  at  a  gunpowder  fac- 
tory. *  •  *  If  the  plaintiff  com- 
plained of  the  defect,  and  the  defendants 
promised  it  should  be  remedied,  he  is 
not  to  be  deprived  of  his  remedy  merely 
because,  relying  on  their  promise,  he  re- 
mained in  their' employment."  Thomp- 
son on  Neg.  loia  • 
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pliances  were  properly  constructed  and  are  in  a  reasonably  safe 

condition.  ^ 

Iiijury  iVom  fellow-servants.  Where  a  master  uses  dili- 
gence in  the  selection  of  competent  and  trusty  servants,  and 
furnishes  them  with  suitable  means  to  perform  the  service  in 
which  he  employs  them,  he  is  not  answerable  to  one  of  them 
for  an  injury  received  by  him  in  consequence  of  the  careless- 
ness of  another  while  both  are  engaged  in  the  same  service.  ^ 
Therefore,  in  an  action  against  a  railway  company  for  injuries 
caused  by  the  negligence  of  a  fellow-servant,  the  petition 
should  show  that  the  company  was  negligent  in  employing  or 
retaining  the  person  causing  the  injury.  ^  v 


^  In  Chicago,  etc.,  v.  Swett,  45  111. 
197-203,  Breese,  Ch.  J.,  says,  "There 
was  no  special  peril  in  acting  as  a  fire- 
man, only  the  general  hazard  all  are  sub- 
ject to  on  a  locomotive  or  on  a  train. 
The  peril  consisted  in  the  defective  con- 
struction of  the  road  and  its  appurte- 
nances, its  culverts  and  bridges,  which  the 
fireman  could  know  nothing  about,  and 
which  he  could  not  have  discovered  by 
the  exercise  of  ordinary  precaution  and 
prudence;  indeed,  he  was  not  required  to 
know  anything  about  that;  the  implied 
undertaking  of  his  employers,  that  the 
road  and  culverts  and  bridges  were  prop- 
erly constructed  and  safe  for  the  passage 
of  trains,  was  sufficient  for  him.  He  em- 
barked in  the  service  on  the  faith  that  it 
was  a  properly  constructed  road,  and 
that  his  superiors  were  in  the  exercise  of 
the  diligence  necessary  to  keep  it  in  good 
repair.  The  case  shows  the  deceased 
was  not  killed  by  the  fault  of  a  fellow- 
servant,  but  by  the  carelessness  and 
negligence  of  the  defendants  acting 
through  agents  superior  to,  and  controll- 
ing the  action  of,  the  deceased.  The 
declaration  charged  actual  fault,  in  that 
the  road  was  defective  in  its  construction 
and  not  kept  in  proper  repair,  and  the 
culverts  and  bridges  also,  at  one  of 
which,  by  reason  of  its  defectiveness, 
Fenlon  was  killed.  Thpre  is  no  rule 
better  settled  than  this,  that  it  is  the 
duty  of  railroad  companies  to  keep  their 


road  and  works  and  all  portions  of  the 
track  in  such  repair,  and  so  watched  and 
tended  as  to  insure  the  safety  of  all  who 
may  lawfully  be  upon  them,  whether 
passengers,  or  servants,  or  others.  They 
are  bound  to  furnish  a  safe  road  and 
sufficient  and  safe  machinery  and  cars. 
For  their  failure  to  do  this,  and  their 
employes  not  knowing  the  defects,  and 
not  contracting  with  express  reference  to 
them,  the  companies  must  be  licld  liable 
for  such  injuries  as  their  employes  may 
suffer  thereby."  The  same  ruling  was 
made  in  Dors^y  v.  Phillips,  42  Wis.  583- 
599.  Thompson  on  Negligence,  1012  n. 
A  reasonable  rule  like  the  above  com- 
mends itself  to  every  court,  and  the  time 
cannot  be  far  distant  when  it  will  every- 
where prevail. 

The  cases  in  which  it  is  held  that  the 
company  need  not  provide  a  safe  roadway 
for  employ^  are  collected  by  Judge 
Thompson  in  his  valuable  work  on  Neg- 
ligence, 10x2  n.  to  which  the  reader  is 
referred. 

•  Farwell  v.  The  Boston,  etc.,  R. 
Co.,  4  Mete.  49. 

8  Dow  V.  Kas.  Pac.  Ry.,  8  Kas. 
642;  Pilkinton  v.  Ry,  Co.,  70  Tex.  226; 
Slattery  v.  R.  R.  Co.,  23  Ind.  81; 
Evansville,  etc.,  R.  Co.  v.  Guyton, 
115  Id.  450;  Collier  v.  Steinhart,  51 
Cal.  116.  The  rule  is  well  settled  that 
a  servant  cannot  recover  for  the  care, 
lessness  of  a  fellow -servant  where  due 
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Action  against  the  master  for  the  negligence  of  the  servant. 

A  master  is  liable  for  any  act  done  by  his  servant  in  the  exer- 
cise of  his  employment.  In  other  words,  the  master  is  liable 
for  all  wrongs  committed  by  his  servant  while  acting  about  the 
master's  business,  through  negligence,  want  of  skill  or  inatten- 
tion,^ and  the  master  is  liable  not  only  for  the  acts  which  the 
servant  was  directed  to  perform,  but,  where  the  scope  of  his 
employment  is  such,  for  those  things  that  he  has  been  left  at 
liberty  to  do  while  performing  his  duty.* 

Master  not  liable  for  intentional  acts,  when.  Where  a 
servant  has  stepped  aside  from  his  employment  to  commit  a 
tort  which  the  master  neither  directed  nor  could  be  supposed 
from  the  nature  of  the  employment  to  have  authorized  or  re- 
quired the  servant  to  do  —  in  other  words,  which  is  not  within  the 
real  or  apparent  scope  of  his  employment,  the  master  will  not 
be  liable.  The  test  of  the  master's  liability  is  not  the  motive 
of  the  servant,  but  whether  that  which  he  did  was  within  the 
real  or  apparent  power  placed  in  his  hands.  ^ 


care  has  been  exercised  in  hiring  and 
retaining  him;  but,  nevertheless, "  he  has 
a  right  to  presume  that  all  proper  atten- 
tion will  be  given  to  his  safety,  and  that 
he  will  not  be  carelessly  and  needlessly 
exposed  10  risks  not  necessarily  resulting 
from  his  occupation,  and  which  might 
be  prevented  by  ordinary  care  and  pre- 
caution on  the  part  of  his  employer." 
Gibson  v.  Pac.  R.  R.,  46  Mo.  163;  Mad 
River,  etc.,  R.  Co.  v.  Barber,  5  O.  S. 
541.  Within  a  few  years  past  there  has 
been  a  considerable  modification  of  the 
rule  as  to  fellow-servants,  the  modem 
rule  being  that,  if  the  injury  was  caused 
through  the  fault  of  a  servant  who  had 
power  over  the  person  injured  so  as  to 
represent  the  master  —  i.  e.,  power  to 
direct  and  control  his  labor  —  the  ntas- 
ter  will  be  liable.  B.  &  M.  R.  Co.  v. 
Crockett,  19  Neb.  138. 

^  Thompson    on    Negligence,    884 

and  885. 

«  Cooley  on  Torts,  534.  Judge 
Cooky  in  his  valuable  work  on  Torts, 
534,  illustrates  this  by  the  case  of  a  mer- 
chant who  places  a  clerk  in  his  store  to 


sell  goods  and  he  effects  a  sale  by  false 
representations  as  to  their  quality.  So, 
where  a  railway  company  places  a  con- 
ductor in  charge  of  a  train,  and  he  wrong- 
fully ejects  a  passenger;  the  legal  conse- 
quences for  the  wrong  in  both  cases 
fall  upon  the  master. 

'  Cooley  on  Torts,  535-536,  and 
cases  cited;  Thompson  on  Neghgence, 
885,  and  cases  cited;  McManus  v.  Crick- 
ett,  I  East,  106.  In  the  last  case  cited 
it  is  said:  "It  appeared  in  evidence  that 
one  Brown,  a  servant  of  the  defendant, 
willfully  drove  the  chariot  against  the 
plaintiff's  chaise,  but  that  the  defendant 
was  not  himself  present  nor  did  he  in  any 
manner  direct  or  assent  to  the  act  of  the 
servant;  and  the  question  is,  if  for  this 
willful  and  designed  act  of  the  servant  an 
action  of  trespass  lies  against  the  de- 
fendant, his  master.  As  this  is  a  question 
of  very  general  extent,  and  as  cases  were 
cited  at  the  bar  where  verdicts  had  beem 
obtained  against  masters  for  the  miscon« 
duct  of  their  servants  under  similar  cir* 
cumstances,  we  were  desirous  of  looking 
into  the  authorities  on  the  subject  before 
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A  master  is  responsible  for  an  injury  which  results  firom 
his  own  negrligence.  Therefore,  if  an  injury  is  caused  by 
unsafe  buildings  or  other  like  cause,  of^  which  the  servant  had 
no  notice  or  knowledge,  he  may  recover.  While  the  general 
rule  is  that  the  owner  of  real  estate  is  not  required  to  provide 
safeguards  for  wrongdoers,  it  is  his  duty,  nevertheless,  to  see  that 
his  premises  are  reasonably  safe  for  those  he  either  expressly 
or  by  implication  has  invited  to  go  upon  them.  A  party 
cannot  be  understood  as  contracting  to  take  upon  himself 
risks  which  he  neither  knows  or  has  reason  to  expect.  The 
question  of  contract,  as  Judge  Cooley  remarks,  may  be  put 
entirely  aside,  and  the  liability  placed  upon  the  ground  that 
the  party  extending  the  invitation  owes  a  duty  to  the  party 
accepting  it  to  see  that  at  least  ordinary  care  and  prudence 
are  exercised  to  protect  him  against  unseen  dangers  of  which 
he  has  no  notice  or  knowledge.^ 

Frame  of  petition  for  injury  by  defective  machinery. 
There   are  three   points   to   be  kept  in  view  in  a  petition  of 


we  gave  oar  opinion;  and  after  an  exam- 
ination of  all  that  we  could  find  as  to  this 
point,  we  think  that  this  action  cannot 
be  maintained.  It  is  a  question  of  very 
general  concern,  and  has  been  often  can- 
vassed, but  I  hope  at  last  it  will  be  at 
rest.     It  is  said  in  Brooke*s  Abridgment: 

* 

*If  my  servant,  contrary  to  my  will, 
chase  my  beasts  into  the  soil  of  another, 
I  shall  not  be  punished.*  And  in  2  Rolles' 
Abridgment,  553:  *  If  my  servant,  with- 
out my  notice,  put  my  beasts  into 
another's  land,  my  servant  is  the  tres- 
passer, and  not  I,  because  by  the  volun- 
tary putting  of  the  beasts  there  without 
my  assent  he  gains  a  special  property  for 
the  time,  and  so  to  this  purpose  they 
are  his  beasts.*  I  have  looked  into  the 
correspondent  part  in  Viner's  Abridg- 
ment, and  as  he  has  not  produced  any 
case  contrary  to  this,  I  am  satisfied 
with  the  authority  of  it.  And  in  Noy*s 
Maxims,  chap.  44:  '  If  I  command  my 
servant  to  distrain  and  he  ride  on  the 
distress,  he  shall  be  punished,  not  I.' 
And  it  is  laid  down  by  Holt,  C.  J.,  in 
Middleton  v.  Fowler,  i  Salk.  282,  as  a 


general  position:  'that  no  master  is 
chargeable  with  the  acts  of  his  servant, 
but  when  he  acts  in  the  execution  of 
the  authority  given  him.*  Now,  when  a 
servant  quits  sight  of  the  object  for 
which  he  is  employed,  and  without  hav- 
ing in  view  his  master*s  orders,  pur- 
sues that  which  his  own  malice  suggests, 
he  no  longer  acts  in  pursuance  of  the 
authority  given  him,  and,  according  to 
the  doctrine  of  Lord  Holt,  his  master 
Vfill  not  be  answerable  for  such  act.*' 

^  Cooley  on  Torts,  550,  and  cases 
cited.  In  applying  this  rule  the  em- 
ployes of  railway  companies  have  been 
permitted  to  recover  for  injuries  which 
resulted  from  the  roadbed  being  out  of 
repair,  and  like  causes.  Snow  v.  Housa- 
tonic  R.  Co.,  8  Allen,  44I;  Paulmier  v. 
Erie  R.  Co.,  34  N.  J.  151;  Lewis  v. 
St.  Louis  R.  Co.,  59  Mo.  495;  Cooley 
on  Torts,  550.  Where,  however,  the 
defect  which  caused  the  injury  was 
latent,  and  the  company  had  not  been 
guilty  of  negligence,  it  was  held  not 
liable.  Warner  v.  Erie  R.  Co. ,  39  N. 
Y.  468;  Cooley  on  Torts,  551.    . 
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this  kind,  and  a  fourth  paragraph  may  be  added  for  special 
damages. 

First.     Allege  the  contract  of  employment,  as  "  That  on  the 

day  of the  plaintiff  was  employed  by  the  defendant 

to  (state  the  duties  according  to  the  facts).*' 

Second.  Allege  the  negligence  or  other  cause,  as  "  That 
while  in  the  employment  of  said  defendant  he,  the  said  defend- 
ant, disregarding  his  duty  to  furnish  safe  and  reliable  machin- 
ery   and    appliances,  negligently  and   carelessly   furnished    a 

defective   and    unsafe ,  as  he   well  knew,  but   of  which 

defects  the  plaintiff  had  no  notice  or  knowledge." 

Third.  Allege  the  injury  to  the  plaintiff  from  the  neglect, 
as  "  That  on  said  day,  and  while    the  plaintiff  as  employe  of 

the    defendant    as    aforesaid     was   running    said ,    by 

reason  of  the  same  being  defective  and  unsafe,  broke  and 
was  hurled  against  the  plaintiff." 

Fourth.  State  the  injuries  and  claim  for  damages.  Add 
prayer. 

MISTAKE  OF  FACT. 

A  mistake  is  defined  as  some  unintentional  actor  omission, 
or  error  arising  from  ignorance,  surprise,  imposition,  or  mis- 
placed confidence.  Mistakes  are ,  ordinarily  divided  into  two 
sorts:  mistakes  in  matter  of  law  and  mistakes  in  matter  of  facts. 
In  order  that  relief  may  be  granted  by  the  correction  of  a  mistake, 
it  must  be  shown  to  be  material,  mutual,  unintentional,  and  free 
from  negligence.^  Some  of  these  technical  distinctions  of  the 
early  cases  seem  to  have  lost  their  force,  and  if  it  is  plain  that 
a  mistake  has  in  fact  been  made  relief  will  be  granted.* 


*  15  Am.  &  Eng.  Ency.  of  Law, 
629-322,  and  cases  cited. 

*  Hurd  V.  Hall,  12  Wis.  125, 
Dixon,  Ch.  J.,  says:  **A  mistake  of 
fact  is  ordinarily  said  to  take  place  either 
when  some  fact  which  really  exists  is 
onknown,  or  some  fact  is  supposed  to 
exist  which  really  does  not  exist.  In  le- 
gal parlance  it  has  a  much  more  enlarged 
signification  than  a  mistake  of  law,  and 
extends  to  and  includes  the  case  of  a 
party  who,  through  mere  ignorance  of 
the  existence  or  non-existence  of  a  ma> 


terial  fact,  is  induced  to  do  an  act  or  en- 
ter into  a  contract  injurious  to  himself, 
where,  if  he  1^  been  informed  of  the  ex- 
istence or  non-existence  of  such  fact,  he 
would  not  have  performed  such  act  or 
made  such  contract.  Ignorance  of  the 
existence  or  non-existence  of  a  material 
fact  precludes  the  idea  that  the  party,  at 
the  time  of  the  transaction,  should  have 
been  influenced  by  it,  for  it  is  impossible 
that  the  mind  should  be  moved  by  that 
of  which  it  knows  nothing.  This  igno- 
rance of  facts  must  be  excusable;  that  is, 
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Money  paid  under  mistake  of  fact.  Money  paid  by  one 
party  to  another  in  mutual  ignorance  of  facts  which,  if  known, 
would  have  prevented  the  payment,  may  be  recovered  back. 
Thus  a  mistake  in  weighing  beeves  where  the  purchaser  was 
defrauded,  may  be  corrected,  and  the  overpayment  recovered.  * 
So  money  paid  on  an  incorrect  computation -of  interest  or 
other  like  cause  may  be  recovered.  ^ 

Money  paid  under  a  mistake  of  law.  Where  money  is 
voluntarily  paid  with  a  full  knowledge  of  all  the  facts,  but 
under  a  mistake  as  to  the  law.  it  cannot  be   recovered  back.* 

Frame  of  petition  to  recover  money  paid  under  a  mistake^ 
There  are  four  points  to  be  kept  in  view  in  stating  a  cause  of 
action. 

First.  The  plaintiff  should  give  a  brief  synopsis  of  the  trans- 
action, so  that  it  may  appear  how  the  mistake  occurred,  as 
that  on  the day  of ,  the  plaintiff  purchased  from  the^ 


it  must  not  arise  from  the  intentional 
neglect  of  the  party  to  investigate  them. 
The  rule  which  formerly  prevailed,  that 
if  a  party  might,  by  the  exercise  of  rea- 
sonable diligence,  have  ascertained  the 
facts,  he  would  not,  on  the  ground  of  ig- 
norance or  mistake,  be  relie>'ed  from  his 
contract,  has  of  late  been  very  much  re- 
laxed. The  later  cases  establish  the 
doctrine  that  whenever  there  is  a  clear, 
bona  fide  mistake,  ignorance  or  forget- 
fulness  of  facts,  the  contract  may,  on 
that  account,  be  avoided." 

»  Billings  v.  McCoy,  5  Neb.  287; 
Waite  V,  Leggett,  8  Cow.  195  ;  Burr  v. 
Veeder,  3  Wend.  412  ;  Franklin  Bank  v. 
Raymond,  Id.  69 ;  Potter  v.  Everett,  2 
Hall,  252. 

*  Boyer  v.  Pack,  2  Denio,  107 ; 
Morrattv.  Wright,  i  Wend.*  355. 

'  Champlin  v.  Laytin,  18  Wend,  407. 
In  this  case  Mr.  Justice  Bronson  says  : 
"Courts  of  equity  may  grant  relief 
against  acts  done  and  contracts  d^ecuted 
under  a  mistake  or  in  ignorance  of  ma- 
terial facts ;  but  it  is  otherwise,  I  think, 
■where  a  party  wishes  to  avoid  his  act  or 
deed,  on  tlie  ground  that  he  was  igno- 
rant of  the  law.     All  men  are  presumed 


to  know  the  law  of  the  land,  and 
although  the  presumption  may  often  be 
at  variance  with  the  fact,  it  is  impossible, 
wirhout  indulging  it,  to  maintain  the 
order  or  the  institutions  of  society.  The 
maxim,  ignorantia  UgU  tton  cxcusat^  is 
uniformly  applied  in  the  administration 
of  criminal  laws,  and  I  am  at  a  loss  to 
conceive  why  the  fitness  of  the  rule 
should  ever  have  been  doubted  in  civil 
cases.  It  surely  cannot  be  more  impor- 
tant to  protect  men  in  the  enjoyment  of 
their  estates  than  it  is  to  save  them  from 
ignominious  punishments,  and  yet  there 
are  some  few  cases  in  the  books  which 
either  directly  favor  the  opinion  that 
relief  may  be  granted  on  the  ground  of 
ignorance  or  mistake  in  matter  of  law, 
or  where  the  courts  have  been  so  solicit- 
ous to  reach  what  has  been  deemed  the 
equity  of  a  particular  case,  that  they 
have  proceeded  upon  distinctions  too 
subtle  for  practical  utility.  '*  There  are 
many  exceptions  to  the  rule  that  money 
paid  under  a  mistake  of  law  cannot  be 
recovered.  In  an  action  on  a  con- 
tract the  defendant  may,  under  the  code, 
set  up  a  mistake  therein  as  a  partial  or 
entire  defense  to  the  action. 
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defendant  two  hundred  barrels  of  granulated  sugar  at  five  cents 
per  pound  net  weight. 

Second.  Pursuant  to  said  agreement  the  plaintiff  and  de- 
fendant weighed  said  sugar,  and  the  aggregate  weight  thereof 

was  found  to  be pounds,  for  which  the  plaintiff  paid  the 

defendant  $ . 

Third.  Said  sugar  was  weighed  in  twenty-five  different 
parcels,  and  owing  to  a  mistake  in  balancing  the  scales,  506 
pounds  were  added  to  each  parcel  or  draft  more  than  the  actual 

weight  of  the  sugar;  the  actual  weight  of  said  sugar  being 

pounds. 

Fourth.     On  the day  of ,  the  plaintiff  discovered 

said  mistake,  and  that  he  had  overpaid  said  defendant  for  said 

sugar  the  sum  of  $ ,  and  he  then  requested^  said  defendant 

to  repay  said  sum,  which  he  refused  to  do.  No  part  thereof 
has  been  paid,  and  there  is  now  due  thereon  from  the  defendant 
to  the  plaintiff  the  sum  of  $ . 

Add  prayer. 

^       MONEY  HAD  AND  RECEIVED 

At  common  law  is  a  technical  designation  of  a  form  of 
declaration  in  assumpsit,  wherein  the  plaintiff  declares  that 
the  defendant  had  and  received  certain  money,  etc.  The 
action  will  lie  to  recover  money  to  which  the  plaintiff  is 
entitled,  and  which  in  justice  and  equity,  when  no  rule  of 
policy  or  strict  law  prevents,  the  defendant  ought  to  refund  to 
the  plaintiff. « 

No  privity  of  contract  between  the  parties  is  necessary  to 
sustain  the  action,  except  that  which  results  from  the  posses- 
sion by  the  defendant  of  money  which  in  equity  belongs  to  the 
plaintiff.'  There  is  no  doubt  that  a  petition  substantially  con- 
forming to  the  common  law  form  of  a  declaration  for  money 
had  and  recovered  may  contain  a  clear  and  concise  statement 
of  the  facts,  and  be  entirely  unobjectionable.  If  corrected,  it 
should  be  on  motion  and  not  by  demurrer. 

*  It  ifi  probable  that  a  request  or  de-  For  reformation  of  contracts,  etc 

nond   before    bringing  the    action  can        see  the  proper  titles, 
only  affect  the  recovery  of  costs.  *2  Bouv.  Law  Diet.  (14  ed.   193). 

^  Id. ,  and  cases  cited. 
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Frame  of  Petition  for  money  liad  and  received.  There 
are  but  two  points  to  be  considered  in  an  action  of  this  kind. 
First.  That  the  defendant  has  received  a  specified  sum  of 
money  for  the  use  of  the  plaintiff  and  that  he  refuses 
to  pay  the  skme  to  the  plaintiff.  This  form  may  be  extended 
to  a  case  where  the  plaintiff  pays  a  debt  for  the  defendant  on 
his  agreement  to  repay  on  a  day  named.        ^ 

Thus,  That  on  the day  of the  plaintiff,  at  the 

request  of  the  defendant,  and  for  his  use,  paid  to  one  E  F 

the  sum  of  $ ,  in  full  satisfaction  of  a  debt  of  that  amount 

due  from  said  defendant  to  said  E  F. 

Second.    The  defendant   promised    to   pay  said    sum  and 

interest  thereon  to  the  plaintiff  on  the day  of ,  but 

has  not  paid  the  same,  or  any  part  thereof,  and  there  is  now 
due  from   the  defendant  to  the   plaintiff  thereon  the  sum  of 

$ ,  for  which,  with  interest  from  the of ,  he  asks 

judgment. 

MUNICIPAL  CORPORATIONS. 

Chief  Justice  Marishall  described  a  corporation  as  "  an  arti- 
ficial being,  invisible,  intangible  and  )5xisting  only  in  contem- 
plation of  law.  Being  the  mere  creature  of  law  it  possesses 
only  those  properties  which  the  charter  of  its  creation  confers 
upon  it,  either  expressly  or  as  incidental  to  its  very  existence. 
These  are  such  as  are  supposed  to  be  best  calculated  to  effect 
the  object  for  which  it  is  created."  Judge  Dillon  defines  a 
municipal  corporation  as  a  body  politic  and  corporate,  estab- 
lished by  law  to  share  in  the  civil  government  of  the  country, 
but  chiefly  to  regulate  and  administer  the  local  and  internal 
affairs  of  the  city,  town  or  district  which  is  incorporated.^ 

Ko  averment  necessary.  In  an  action  by  a  corporation 
the  petition  need  not  contain  an  averment  of  a  charter,  or  make 
profert  thereof.* 

^  Dartmouth  College  v.  Wood-  In  states  where  a  statement  of  the  in- 
ward, 4  Wheat.  636.  corporation  is  required  it  may  in  the 

•  Dillon  Mun.  Corp.  $  9.    See 4th  following  form:     "The  city  of ,  a 

ed.  §  20.  municipal  corporation,    duly  orgam'zed 

^  Dillon   Mun.  Corp.  §  633,.  note  5.  under  the  laws  of  the  state  of ." 
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Collateral  inquiry  into  corporate  existence.  Where  the 
question  of  the  legal  existence  of  a  corportion  arises  collater- 
ally it  is  necessary  only  to  show  a  de  facto  corporation,  and  it 
is  sufficient  to  produce  the  charter  and  to  prove  acts  which 
have  been  done  under  it,  and  in  conformity  therewith.  •  It  is 
unnecessary  to  produce  written  evidence  of  all  the  preliminary 
steps.  ^  A  city,  village  or  other  corporation  must  sue  and  be 
sued  by  its  corporate  name.  In  many  states  the  statutes  re- 
quire claims  against  a  city,  or  village,  to  be  presented  to  the 
council  for  allowance  or  rejection  before  bringing  an  action 
thereon.  The  statutes  and  decisions  of  the  state  must  be  ex- 
amined and  the  procedure  therein  pointed  out  followed. 

Sufficient  to  briugr  action  in  corporate  name.  Unless  the 
common  law  rule  has  been  changed  by  statute,  or  the  decisions 
of  the  courts  in  a  particular  state,  it  is  sufficient  to  declare  in 
the  corporate  name — as,  The  City  of  Omaha  v.  John  Jameson  ; 
John  Williams  v.  The  City  of  Topeka. 

New  name  of  corporation.  Action  on  prior  claims.  Where 
a  corporation  becomes  liable  to  any  duty,  and  afterward  its 
name  is  changed,  the  action  thereon  should  be  brought  against 
it  in  the  new  name.^  Thus  on  a  merger  of  a  town  into  a  city, 
it  was  provided  that  all  the  books,  papers,  moneys  and  effects 
of  the  former  should  vest-in  the  latter.  It  was 'held  that  an 
action  on  a  bond  made  to  the  town  should  be  brought  in  the 
name  of  the  city.  ^ 

Frame  of  petition  against  a  municipal  corporation  for 
failing'  to  keep  a  sewer  open.  There  are  three  points  in  a 
petition  of  this  k?nd: 

First.     The  ownership  or  possession  by  the  plaintiff  of  cer- 


^15  Am.  &  Eng.  Ency.  oi  Law, 
965-966.  Thus  ill  Louisville,  etc.,  R. 
Co.  V.  Shires,  108  III.  617  (19  Am.  & 
Eng.  R.  Cas.  387),  to  prove  the  incor- 
poration of  a  city  in  Indiana,  under  a 
general  law  which  conferred  power  to 
pass  an  ordinance  sought  to  be  proved, 
the  plaintiff  read  the  statutes  of  Indiana 
in  relation  to  the  incorporation  of  cities, 
etc ,  which  showed  authority  to  pass  the 
ordinance  in  question,  and  then  called  a 
witness  who  testified  that  he  was  city 


clerk  in  1879,*  when  the  ordinance  wa« 
passed,  and  that  the  city  council  passed 
the  ordinance  in  question,  which  was  duly 
published.  In  addition  to  this,  all  the 
witnesses  in  testifying  spoke  of  the  place 
as  an  incorporated  city.  It  was  held 
that  the  evidence  was  sufficient  to  show 
a  de  facto  corporation. 

*Kyd.  Corp.  288;  Dillon  Mun. 
Corp.  $  123. 

'  Ft.  Wayne  v.   Jackson,  7  Blackf. 

36. 
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tain  real  estate  which  has  sustained  damages  by  the  neglect, 

a?  on  the day  of the  plaintiff  was  the  owner,  and  in 

possession  of  a  dwelling  house  situate  on  lot  6,  block  14,  in 
the  city  of ,  which  fronts  on  M  street. 

Second.  That  prior  to  the  time  said  city  had  constructed 
a  sewer  under  and  along  M  street  in  said  city,  which  passed 
close  to  said  lot,  through  which  large  quantities  of  excrement 
from  water  closets,  waste  and  surface  water  from  cellars,  streets, 
etc.,  were  carried  away  and  escaped,  and  the  plaintiff's  dwell- 
ing was  connected  with  said  sewer  by  a  drain. 

Third.  That  the  defepdants  frequently  permitted  said 
sewer  to  become  clogged  and  filled  with  dirt  and  rubbish,  by 
reason  of  which  the  water  in  said  sewer  has  been  forced  back 
through  said  drain  of  the  plaintiff  into  his  cellar,  without  fault 
on  his  part,  and  overflowed  the  same  (state  any  special  dam- 
ages).    Add  prayer. 

NE  EXEAT. 

Ne  exeaty  in  modern  times,  is  a  civil  remedy  in  courts  of 
equity  to  prevent  debtors  escaping  with  their  property  to  de- 
fraud their  creditors.  It  amounts  to  nothing  more  than  pro- 
cess to  hold,  to  bail  or  compel  a  party  to  give  security  to  abide 
the  decree.^  The  writ  is  an  efficient  remedial  process  in  cases 
of  action  for  an  accounting  and  for  alimony.  ^  The  remedy  is 
but  little  used  at  the  present  time,  having  been,  to  a  great  ex- 
tent, superseded  by  other  remedies.  Still,  in  the  absence  of  a 
constitutional  or  statutory  prohibition,  it  is  one  of  the  remedies 
of  the  common  law,  and  valuable  at  times  to  prevent  a  failure 
of  justice. 

Not  issued  agrainst  married  woman  nor  fbr  legral  cause. 
The  writ  will  not  be  issued  against  a  married  woman  to  compel 
her  to  secure  a  judgment  against  her.^  And  under  the  com- 
mon law  it  has  never  been  issued  in  aid  of  legal  as  distinguished 

'  Kent's  Com.  34.  imprisonment  within  the  prohibition  of 

2  Denton  v.  Denton,  i  Johns.  Ch.  the  constitution. 
441;  Prather  v.  Prather,  4  Dessau.  33;  ^  Moore  v.  Valda,   23   N.    E.    R. 

Hammond  v.  Hammond,   Clarke,  551;  1 102;  3  Daniell  Ch.  Pr.  (3rd  Am.  ed.) 

In  Dean  v.  Smith,  23  Wis.  483,  it  was  iSoo,  etseq. 
held  that  restraint  under  the  writ  was  rot 
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from  equitable  process  or  for  the  purpose  of  obtaining  security 
from  a  defendant  in  an  action  at  law.^ 

Frame  of  petition  in  ne  exeat.  First.  The  plaintiff 
should  set  forth  a  brief  synopsis  of  the  proceedings  by  which 
he  obtained  a  decree—  as  that  the  plaintiff  and  defendant  were 

formerly  partners  in  business,  and  on  the day  of in 

the court  of the  plaintiff  obtained  a  decree  against 

the  defendant  dissolving  the  partnership   and  for  the  sum  of 

$ in  an  action  to  dissolve  said  firm  and  for  an  accounting, 

brought  by  the  plaintiff  against  the  defendant,  which  sum  the 
defendant  was  required  to  pay  or  secure  in  twenty  days. 

Second.  Said  decree  is  still  in  full  force  and  effect  and  un- 
reversed,  but  said  defendant  has  not  paid  nor  secured  said  de- 
cree, although  more  than  —  days  have  elapsed  since  said 
decree  was  rendered. 

Third.  The  defendant  has  converted  his  property  into 
money,  and  declares  that  he  will  leave  the  state  and  never  pay 
plaintiff  a  cent  of  said  amount.* 

Fourth.  The  defendant  has  no  visible  property  liable  to  at- 
tachment or  execution,  of  which  the  plaintiff  has  any  knowl- 
edge, but  has  a  large  amount  of  money,  more  than  sufficient  to 
pay  said  decree,  concealed  in  his  possession  or  control.  The 
plaintiff  therefore  prays,  etc. 


NEGLIGENCE. 

A  general  allegation  of  negligence  is  permitted,  as  it  is  the 
absence  of  due  care  in  performing  an  act.  This  want  of  care, 
when  it  causes  injury  to  another  who  was  entitled  to  the  exer- 
cise of  care,  is  actionable.  Negligence,  therefore,  is  a  qualify- 
ing word  showing  the  manner  in  which  an  act  was  done,  and  is 
an  issuable  substantive  fact,  and  not  a  conclusion  of  law. 
Thus  it  is  sufficient  to  allege,  that  **  the  defendant  so  carelessly 
and  negligently  ran  and  managed  its  locomotive  engine  and 

^  The  writ  issues  only  for  an  equit-        arrears  and  for  costs.     Labe  Eq.  PI.,  $ 
able  demand,  with  the  exception  of  a  de-        52. 
cree  for  alimonv,  where  it  issues  for  the 
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cars  on  its  railroad,  as  to  run  against,"  etc.,  the  plaintiff, 
whereby  he  was  injured.^ 

Negligrenc©  has  been  defined  as  "  the  omission  to  do  some- 
thing which  a  reasonable  man,  guided  by  those  considerations 
which  ordinarily  regulate  the  conduct  of  human  affairs,  would 
do,  or  doing  something  which  a  prudent  and  reasonable  man 
would  not  do."^ 

Sufficient  allegratiou.  A  petition,  which  sets  forth  acts  of 
negligence  on  the  part  of  the  defendant,  and  consequent 
injury  to  the  plaintiff,  states  a  cause  of  action,  although  it  is 
not  apparent  from  the  petition  how  the  injury  resulted  from 
the  negligence  complained  of.  ^ 

'  An  allegation  of  ueglisrencey  as  applied  to  the  conduct  of 
a  party,  is  not  a  mere  conclusion  of  law,  but  a  statement  of 
an  ultimate  fact.  Hence,  in  an  action  for  damages  resulting 
from  certain  acts  of  another  alleged  to  have  been  negligent 
and  careless,  the  petition  is  not  demurrable  as  not  stating  a 
cause  of  action  unless  the  particular  acts  alleged  are  such  that 
they  could  not  be  negligent  under  any  possible  evidence 
admissible  under  the  allegations  of  the  petition.* 

Negrligehce  oausiug  death  of  child.  A  petition  which 
alleges  that  the  defendants  were  the  owners  of  a  certain  lot ; 
that  or  or  about  the day  of they  unlawfully  and  neg- 
ligently maintained  ten  feet  from  the  public  street  a  privy  vault, 
filled  to  the  surface  with  the  contents  thereof,  and  of  the  depth 
of  ten  feet,  without  any  guard  to  separate  it  from  the  public 
street ;  that  prior  thereto    they    unlawfully    and    negligently 

removed  the  fences  inclosing  it,  and  all  the  covering  around  it, 

\ 

*  Palmer  v.  Mo.  P.  Ry.  Co.,  76  Mo.  *  Blyth     v.     Birmingham      Water 

217;  Mack  V.  St.  Lo.  K.  C.  &   N.   R.  Works,  ii    Exch.  784;    i   Thomas  on 

Co.,  77  Id.  232;  Bliss  Code  PI.  ^  21  la.  Negligence,  45;  Schneider  v.  Mo.  P.  Ry. 

In      Louisville,     etc.,      R.      Co.     v.  Co.,  75  Mo.  295. 

Wolfe,  So    Ky.   84,   Hargis,  J.,  says:  *  Johnson  v.  R.  Co.,  31  Minn.  283. 

"  Negligence  is  the  ultimate  fact  to  be  <  Rolseth  v.   Smith,  35  N.  W.   R. 

pleaded,  and  it  forms  part  of  the    act  56$.     Mitchell,  J.,  says:    "The  ques- 

from  which  injury  arises,  or  by  whicli  lion  of  negligence  is  one  of  mingled  law 

contributory  negligence  is  made  out.  It  is  and  fact,  and,  hence,  an  allegation   of 

the  absence  of  care  in  the  performance  ifegligence  or  carelessness,  as  applied  to 

of  an  act,  and  is  not  usually  the  result  of  the  conduct  of  a  party,  is  not  a  mere 

such  ab:  encc,  but  the  absence  itself,  and  conclusion  of  law,  but  a  statement  of  an 

is  there  ore  not  a  mere  conclusion  of  law,  ultimate   fact  allowed  to  be  pleaded.** 

and  may  be  pleadetl  generally.**  Clark  v.  Ry,  Co.,  28  Id.  914. 
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and  removed  the  building  adjoining  the  same,  and  had  com- 
menced grading  said  lot  and  removing  the  earth,  the  premises 
being  accessible  for  teams  and  workmen  ;  that  by  reason  of 
such  negligent  acts,  plaintiff's  minor  6hild,  three  years  of  age, 
without  any  fault  of  plaintiff,  fell  into  the  same  and  was  drowned, 
states  a  cause  of  action.  ^ 

Want  of  contributory  negrligence  need  not  be  pleaded. 
Ordinarily  a  plaintiff  need  not  allege  or  prove  that  he  was  not 
himself  negligent,  as  contributory  negligence  generally  is  a 
matter  of  defense.  Where,  however,  the  facts  stated  show  the 
plaintiff  to  have  been  the  proximate  cause  of  the  injury,  he 
must  go  further  in  both  his  pleading  and  proof,  and  show  that 
at  the  time  of  the  injury  he  was  without  fault.  ^  When  the 
facts  stated  show  that  the  proximate  cause  of  the  injury  was 
the  act  of  the  plaintiff,  he  must  further  allege  that  in  doing  the 
act  he  exercised  the  same  care  that  a  prudent  person  would  have 
done  under  similar  circumstances.^ 

Under  a  general  allegation  of  negligrence  the  circumstances 
constituting  it  may  be  proved,  although  other  facts  partic- 
ularly specified  in  the  petition  are  unproved.* 

When  the  basis  of  the  plaintiff's  action  is  the  alleged  negli- 
gent acts  of  the  defendant,  it  is  sufficient  to  state  the  time, 
place,  manner  and  circumstances  under  which  the  plaintiff  was 
injured  by  the  default,  negligence  or  improper  conduct  of  the 
defendant.^ 

Careless  drivingr*     A   declaration   which   alleges   in   sub- 


^  Malloy  V.  Hibemia  Soc,  21  Pac. 
R.  525;  see  also  Dagan  v.  St.  P.,  etc., 
R.  Co. .  40  Minn.  544. 

*  Hoth  V.  Peters,  55  Wis.  405  ;  R. 
R.  V.  Barber,  5  O.  S.  541 ;  Robison  v. 
Gary,  28  Id.  24I  ;  R.  R.,Co.  v.  Whit- 
*cre,  35  Id.  627. 

'  Kennon  v.   Gilmer,  4  Mont.  433. 

*  Cunningham  V.  U.  P.  Ry.,  4  Utah, 
206.  It  is  not  necessary  that  the  peti- 
tion specifically  state  the  nature  of  the 
injuries  sustained  by  plaintiff,  Mitchell  v. 
Clinton,  99  Mo.  153.  In  WtK)d\vard  v. 
O.  Ry.  &  Nav.  Co.,  18  Oregon,  289,  it 
was  held  that  the  plaintiff  must  allege  in 
his  petition  the  particular  acts  or  omis- 


sions of  the  defendant  upon  which  the 
plaintiff  bases  his  right  of  recovery,  and 
show  that  it  occurred  through  the  negli- 
gence of  the  defendant.  The  same  rul- 
ing was  made  by  the  supreme  court  of 
Missouri  in  Buffington  v.  A.  &  P.  R.  Co., 
64  Mo.  246;  Waldheir  v.  H.  &  St.  J. 
R.  Co.,  71  Id.  516;  Edens  v.  H.  &  St. 
J.  R.  Co.,  72  Id.  212.  These  decisions 
were  overruled  in  the  late  cases  of 
Schneider V.  Mo.  P.  R.  Co.,  75  Mo.  295; 
Palmer  v.  Mo.  P.  R.  Co.,  76  Id.  217; 
Mack  v.  St.  L.,  etc.,  R.  Co.,  77  Id.  232. 
*  Jones  v.  Old  Dom.,  etc..  Mills,  82 
Va.  140;  Rowland  v.  Murphy,  66  Tex. 
534. 
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Stance  that  the  defendant,  by  its  servant,  so  carelessly  drove 
its  horse  and  wagon  that,  by  the  carelessness  and  improper 
conduct  of  such  servant,  the  horse  and  wagon  were  driven 
over  the  plaintiff  while  he  was  lawfully  and  with  all  due  care 
walking  along  the  public  street  at  a  place  stated,  is  a  sufficient 
averment  of  negligent  driving.^ 

Definite  statement.  The  allegations  as  to  negligence 
must  be  definite  and  certain;  therefore,  in  an  action  against  a 
railway  company  for  loss  or  injury  to  stock  which  strayed  on 
the  track  and  was  killed  or  injured  thereon  by  the  locomotives 
and  cars  of  the  company,  these  facts  should  be  pleaded,  and  it 
is  not  sufficient  to  allege  that  a  horse  escaped  from  the  plaintiff's 
pasture  and  **  went  at  large,  and  by  means  of  going  at  large, 
as  aforesaid,  the  horse  was  greatly  injured,  damaged  and 
destroyed."  ^ 

But  where  the  plaintiff*  brought  an  action  against  a  turnpike 
company  for  injury  to  his  horses,  wagon  and  harness,  caused 
"  by  the  road  being  out  of  repair,  and  the  badness  thereof," 
the  allegation  was  held  sufficient.*  So,  where  the  plaintiff" 
in  an  action  for  personal  injuries  by  falling  into  an  excckvation, 
after  describing  the  place  where  the  injury  occurred,  alleged 
that  the  defendant  **  wrongfully  and  negligently  permitted 
the  same  (the  excavation)  to  remain  open  and  uncovered, 
and  unguarded,  and  without  any  precaution  to  prevent  acci- 
dents by  falling  into  the  same,"  the  charge  of  negligence 
was  held  sufficient.* 

Remedy  for  indefinite  allegrations.     If  the  allegations  of 

negligence  are  vague  and  indefinite,  but  if  liberally  construed 

show  a  liability  of  the  defendant  to  the  plaintiff",  the  remedy  is 

c 

^  Post  V.  U.  S.  Exp.  Co.,  76  Mich.  horse  and  wagon  were  driven  over  and 

574;  43  N.  W.  R.  636.  It  is  said:  "  The  upon    the  plaintiff  while  he  (the  said 

declaration  contains  sufficient  matter  to  plaintiff)  was  lawfully  and  with  all  due 

apprise  the  defendant  of  the  claim  made,  care  and    diligence   walking  along  the 

that  its  agent  was  guilty  of  negligence  in  highway  there.  **    The  same  all^ations 

driving  there  at  that  particular  time  and  are  sufficient  under  the  code, 

under  the  circumstances.     The  declara-  *  Holden  v.  Rutland,  etc.,  R.  Co., 

tion  avers  that  the  defendant,   by  its  30  Vt.  302 ;  Thompson  on  Negligence, 

agent,  so  carelessly  drove,  governed  and  1248. 

directed  its  said  horse  and  wagon  that,  *  Id 

by  and  through  the  carelessness  and  im-  **  Stuart  v.  Havens,  17  Neb.  214. 
proper  conduct  of  said  agent,  the  said 
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a  motion  for  a  more  definite  statement  and  not  a  demurrer.^ 
In  the  case  last  cited,  the  action  was  brought  for  personal  in- 
juries sustained  by  the  plaintiff  because  "  the  draw-bars  "  of 
"  coupling  appliances  of  the  two  cars  were  not  properly  fastened, 
and  were  loose,  defective  and  insufficient,  and  on  account 
thereof  would  not,  and  did  not  remain  in  their  proper  places 
when  said  cars  were  driven  together,  as  was  usual  and  neces- 
sary in  making  said  coupling."  The  court  held  the  statement 
to  be  sufficiently  definite  and  certain.^  In  many  cases,  as  in 
Fitts  V.  Waldeck,*  where  the  action  was  brought  to  recover 
damages  for  causing  the  death  of  the  plaintiffs  intestate  from 
the  explosion  of  one  of  the  boilers  of  defendant's  distillery,  the 
precise  act  that  caused  the  explosion  cannot  be  known  and 
therefore  need  not  be  alleged. 

In  determining^  the  question  of  negrligrence,  the  situation 
and  knowledge  of  the  parties  and  the  attendant  circumstances 
must  be  considered. 

The  term  "  negligence  "  is  rather  negative  than  positive, 
and  implies  only  the  absence  of  such  care,  prudence  and  fore- 
sight as,  under  the  circumstances,  should  be  given  or  exer- 
cised. 

The  terms  "  slight  negligence,"  "  ordinary  negligence,"  and 
"  gross  negligence,"  are  frequently  employed  to  characterize 
particular  conduct;  yet  the  terms,  themselves,  have  no  dis- 
tinctive meaning  or  importance  in  the  law,  and  only  imply 
that  there  has  been  culpable  neglect  under  circumstances 
calling  for  different  degrees  of  care.* 

Judge  Cooley,  in  his  valuable  work  on  torts,  discusses  the 
question  whether  negligence,  under  any  circumstances,  can  be 
disposed  of  as  a  question  of  law,  and  he  reaches  the  conclusion 


•  R.  R.  Co.  V.  Lavalley,  36  O.  S. 
225;   Tierney  v.  R.  R.   Co.,  31  Minn. 

234- 

•  Evansvillev.  Wort1ungton,97lnd. 

2S2;  Fitts  V.  Waldcck,  51  Wis.  569. 

•  51  Wis.  569,  Lyon,  J.,  says:  **  The 
precise  act  or  omission  which  caused  the 
boiler  to  explode  is  not  stated,  yet  it  is 
very  probable  that  the  plaintiff  has  only 
general    knowledge    or  information  on 


that  subject,  and  that  he  has  made  the 
averment  on  that  subject  as  specific  as 
he  could  in  a  complaint  verified  by  him- 
self. But  however  that  may  be,  we  think 
the  averment  that  the  engineer  so  reck- 
lessly, negligently  and  unskillfully  man- 
aged the  engine  and  boilers,  that  one  of 
the  boilers  e'xploded  and  the  intestate  was 
thereby  killed  is  sufficient  on  demurrer. 
*  Cooley  on  Torts,  p.  659. 
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that  in  nearly  all  cases>the  question  is  one  of  fact  for  a  jury. 
We  have  no  doubt  of  the  correctness  of  his  views. 

Coutribntory  negrligrence.  There  is  considerable  conflict  in 
the  cases  in  regard  to  what  contributory  negligence  on  the  part 
of  the  plaintiff  will  defeat  a  recovery. 

The  general  rule,  however,  seems  to  be,  that  if  the  party 
injured  might,  by  the  exercise  of  ordinary  care  under  the  cir- 
cumstances, have  avoided  the  consequences  of  the  defendant's 
negligence,  the  case  is  one  of  mutual  fault,  and  the  law  will  not 
attempt  to  apportion  the  negligence.  ^ 

Where  the  conduct  of  the  defendant  is  wanton  and  willful, 
however,  or  is  reckless,  the  doctrine  of  contributory  negligence 
does  not  apply.  * 

The  fact  that  a  person  carelessly  puts  himself  in  a  place  of 
danger,  is  no  excuse  for  another  person  purposely  or  recklessly 
to  injure  him. 

If,  therefore,  the  defendant  discover  the  negligence  of  the 
plaintiff  in  time  to  prevent  the  injury  by  the  use  of  ordinary 
care,  and  he  fails  to  exercise  such  care,  he  will  be  liable,  and 
cannot  rely  on  the  negligence  of  the  plaintiff  as  a  defense. 

Contributory  negrligrence  continued.  The  pleader  will 
find  the  authorities  in  direct  conflict  upon  the  question  whether 
or  not  it  is  necessary  for  the  plaintiff  to  allege  in  his  petition 
that  his  own  negligence  did  not  contribute  to  cause  the  injury. 
The  better  rule  seems  to  be  that  the  plaintiff  s  negligence  is  a 
matter  of  defense  to  be  set  up  in  the  answer,*  and  that  he  need 
not  negative  it  in  his  petition.  An  allegation  that  the  plaintiff 
was  without  fault  on  his  part  would  seem  to  be  a  sufficient 
averment  that  he  did  not  contribute  to  the  commission  of  the 
injury. 

One  transaction.  When  the  causes  of  action  all  grow  out 
of  and  are  a  part  of  the  same  wrong,  they  are  but  separate 
items  of  damage  and  not  different  causes  of  action.*     Thus, 

^  Cooley  on  Torts,  675,  and  cases  37;  Robinson  v.  R.   Co.,  48  CaL  400; 

cited.  Hocum  v.   Weitherick,  22  Minn.  192; 

'  Cooley  on  Torts,  $  674,  and  cases  City  of  Lincoln  v.  Walker,  18  Neb.  244. 
cited. 

'  Hackfordv.  Railroad  Co.,  53  N.  *  Thompson  on  Negligence,   1247, 

Y«  654;  Railway  Co.  v.  Pointer,  14  Kas.  and  cases  cited. 
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where  sheep  were  sold  upon  the  representation  and  warranty 
that  they  were  sound,  but  were  in  fact  all  affected  with  the 
hoof-rot,  but  the  plaintiff,  relying  upon  the  defendant's  repre- 
sentations and  warranty,  turned  the  sheep  so  purchased  into  his 
field  with  a  large  number  of  other  sheep,  whereby  they  be- 
came diseased,  and  the  pasture  injured,  it  was  held  that  there 
was  but  one  cause  of  action,  although  there  were  a  number  of 
items  of  damage.^  The  same  rule  applies  in  an  action  for 
negligence.  The  question  of  joinder  of  causes  will  be  con- 
sidered under  the  proper  head. 

Frame  of  petition  for  negrlifir^i^co*    There  are  three  points 
ordinarily  to  be  kept  in  view,  viz:    v 

First,     Show  the  duty  of  the  defendant. 

Second.     Neglect  of  such  duty  on  his  part,  by  reason  of 
which  the  plaintiff  was  injured;  and. 

Third,  A  statement  of  special  damages,  if  any.  Thus, 
suppose  the  action  is  to  recover  damages  sustained  by  the 
plaintiff  by  falling  through  a  hatchway  on  the  defendant's 
premises,  the  plaintiff  should  allege  {first)  the  facts  showing 
that  on  a  certain  day  the  defendant  was  the  owner,  or  occupier, 
of  the  premises  (describing  them),  so  that  it  may  appear  to 
have  been  his  duty  to  keep  said  premises  in  a  safe  condition 
for  persons  passing  along  the  sidewalk  on  a  public  street  (de- 
scribing it) ;  {second)  allege  that  he  negligently  and  carelessly 
permitted  (a  hatchway)  in  said  sidewalk,  on  said  premises,  to  be 
insufficiently  and  defectively  covered,  by  reason  whereof  the 
plaintiff,  on  said  day,  while  passing  along  said  sidewalk  across 
the  defendant's  premises,  without  fault  on  his  part,  unavoida- 
bly broke  through  said  hatchway,  and  was  injured  ;  and  {third) 
state  the  injuries  and  damages  or  special  damages,  if  any. 
Add  prayer. 


PUBLIC  NUISANCE. 


A  court  oS  equity  in  a  proper  case  will  enjoin  existing  or 
threatened   public  nuisances.     The    jurisdiction   is   exercised 


»  Wilcox  V.  McCoy,  21  O.  '^S.  655. 
17 
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because  of  the  necessity  of  preventing  great  or  irreparable 
injury,  and  a  multiplicity  of  suits.  ^ 

Where  the  matter  soug^ht  to  be  ei^olned  is  authorized 
by  law,  an  action  will  not  lie,  even  if  the  act  complained  of, 
if  done  without  authority  of  the  statute,  would  be  a  nuisance. 
Thus,  if  a  person  or  corporation  is  authorized  by  statute  to 
build  a  railway  or  bridge  across  a  navigable  stream,  or  to 
engage  in  some  particular  kind  of  business  of  a  public  char- 
acter, such  person  or  company  will  be  protected  from  indict- 
ment, punishment  of  the  abatement  of  his  property  so  long  as 
he  or  it  shall  keep  within  the  scope  of  the  power  granted.* 
Where,  however,  the  nuisance  is  not  the  necessary  result  of  the 
act  or  work  authorized,  the  statute  will  not  operate  as  a  pro- 
tection from  either  indictment  or  action.® 

When  the  work  is  carelessly  or  unskillfUlly  doney  and  if 
the  person  or  corporation  in  the  exercise  of  his  or  its  authority 
carelessly  and  unskillfuUy  perform  the  work  so  that  injury 
results  therefrom  to  the  public  or  individuals,  the  statute  will 
be  no  protection,  as  the  party  intrusted  with  such  power  is 
bound  to  execute  it  in  good  faith  and  to  exercise  the  highest 
degree  of  care  to  prevent  injury  to  others.  Thus,  the  author- 
ity to  build  and  operate  a  railroad  does  not  authorize 
the  company  to  use  an  engine  without  a  spark  arrester  or 
one  so  defective  as  to  permit  the  free  escape  of  sparks  or  fire, 
and  thus  expose  property  along  its  line  to  great  danger  from 
fire.  *  And  the  authority  to  erect  a  bridge  across  a  public 
river  requires  the  company  to  adopt  such  methods  and  ap- 
pliances as  will  prevent  the  bridge  from  interfering  unneces- 
sarily with  navigation  or  the  flow  of  water  or  ice.  The  pro- 
tection of  the  statute  from  prosecution  for  a  public  nuisance 
will  not  in  a  proper  case  prevent  a  person  who  has  sustained 


*  Rex  V.  Pease,  4  B.  &  A.  30;  Rex 
V.  Morris,  i  Id.  441  ;  Jolly  v.  Terre 
Haute,  etc.,  Co.,  6  McLean,  237 ;  State 
V.  Parrott,  71  N.  C.  31 1;  People  v. 
Piatt,  17  John.  195  ;  Davis  v.  Mayor,  14 
N.  Y.  506;  Com.  V.  Reed,  34  Penn. 
St.  275  ;  Wood  on  Nuisances,  J  746,  and 
cases  cited. 

*  Attorney  General  v.   Met.   Board 


of  Works,  I  H.  &  M.  '320;  Wood  on 
Nuisances,  (  746,  and  cases  cited. 

»  Kellogg  V.  C.  &  N.  W.  R.  Co., 
26  Wis.  223;  Bedell  v.  L.  I.  R.  Co.,  44 
N.  Y.  367;  Case  v.  N.  C.  R.,  59  Barb. 
644;  B.  &  M.  R.  R.  V.  Westover,  4 
Neb.  269;  Wood  on  Nuisances,  J  748. 

*  Wood  on  Nuisances,  $  749>  and 
cases  cited. 
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injury  by  the  construction  of  the  defendant's  works  from   re- 
covering damages.  ^ 

The  power  to  prevent  and  abate  a  nuisance  is  not  infre- 
quently conferred  upon  the  authorities  of  cities  and  villages. 
Such  power  may  be  exercised  to  promote  and  secure  the  public 
health,  safety  and  convenience,  by  acting  against  that  which 
comes  within  the  legal  definition  of  a  nuisance,  but  this  power 
does  not  authorize  such  authorities  to  declare  that  to  be  a 
nuisance,  which  from  its  nature,  use,  or  situation  is  not  such.  * 
As  was  said  by  Miller,  J.  :  "  The  mere  declaration  of  the 
city  council  that  a  certain  structure  was  an  encroachment  or 
obstruction,  did  not  make  it  so,  nor  could  such  declaration 
make  it  a  nuisance,  unless  it,  in  fact,  had  that  character.  It  is 
a  doctrine  not  to  be  tolerated  in  this  country,  that  a  municipal 
corporation  without  any  general  laws,  either  of  the  city  or  of 
the  state,  within  which  a  given  structure  can  be  shown  to  be 
a  nuisance,  can  by  the  mere  declaration  that  it  is  one,  subject 
it  to  removal  by  any  person  supposed  to  be  aggrieved  or  even 
by  the  city  itself"® 

At  common  law  the  attorney-general  is  the  proper  person 
to  bring  the  action,  and,  where  there  is  no  statute  to  the 
contrary  authorizing  some  other  officer  or  officers  to  bring  the 
action,  he  would  seem  to  be  the  proper  party,  as  the  action  is 
prosecuted  in  behalf  of  the  public. 


PRIVATE  NUISANCE. 


Private  nuisance.  The  ground  upon  which  the  jurisdic- 
tion of  the  court  is  invoked  is,  that  the  mischief  is  great  or  ir- 
reparable, and  an  action  at  law  will  not  furnish  adequate  relief.* 


^  Crittenden  v.  Wilson,  $  Cow.  165. 
Sutherland,  J.,  says:  **The  effect  of  the 
grant  is  simply  to  authorize  the  defend- 
ant to  erect  his  dam  as  he  might  have 
done  if  the  stream  had  been  his  own, 
without  the.  grant.  The  dam  could 
not  bt  indicted  as  a  public  nuisance 
and  abated.  T/if  only  remedy  for  those 
injured  is  by  action. 

«  Dillon,  Mun.  Corp.  §  308;  Roberts 
V.  Ogle,  30  JIL  459 ;  Salem  v.  R.  R.  Co. , 
98  Mass.  431  ;  Dingley  v.  Boston,  100 


Id.  544 ;  Wreford  v.  People,  14  Mich. 
41 ;    Lake   View  v.  Letz,   44    111.   8i. 

'  Dillon,  Mun.  Corp.  ^  308;  Yates 
V.  Milwaukee,  10  Wall.  497;  Under- 
wood V.  Green,  42  N.  Y.  140.  To  au- 
thorize a  private  individual  to  bring  an 
action  he  must  sustain  an  injury  distinct 
from  the  public  at  large.  Shed  v.  Haw- 
thorne, 3  Neb.  179. 

*  McCord  V.  Iker,  12  Ohio,  3875  2 
Story's  Eq.  J  922;  Wood  on  Nui- 
sances, 85-6,  and  cases  cited. 
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It  was  formerly  held  that  as  a  general  rule,  to  warrant  a 
court  of  equity  in  exercising  jurisdiction  the  plaintiff  should 
have  established  his  right  at  law,  and  if  it  had  not  been  so  es- 
tablished where  the  right  was  doubtful,  relief  would  be  with- 
held.^ But  this  rule  is  limited  to  cases  where  the  right  is 
questionable  or  in  dispute.*  Where  the  right  of  the  plaintiff 
IS  clear,  or  not  subject  to  any  substantial  doubt,  it  is  unneces- 
sary for  him  to  establish  the  right  at  law.^  When  the  injury 
in  itself  is  not  a  nuisance,  but  may  or  may  not,  according  to 
circumstances,  become  so,  an  injunction  will  be  refused.  So, 
too,  where  the  works  are  of  such  a  nature  that  it  is 'impossible 
to  determine  whether  or  not,  when  completed  and  in  opera- 
tion, they  will  constitute  a  nuisance.^ 

An  action  for  nuisance  will  lie  whenever  there  has  been 
the  violation  of  a  leg^al  rigrht  and  damages  resulting  there- 
from. 

If  no  right  has  been  violated  there  is  no  nuisance,  how- 
ever much  damage  may  ensue.*  The  test,  therefore,  is  not 
simply  injury  and  damage,  but  such  injury  and  damage  must 
result  from  the  violation  of  a  legal  right.  ^ 

Cutting:  off  underg^round  waters.  In  the  absence  of 
express  contract  and  positive  legislation,  as  between  proprie- 
tors of  adjoining  lands,  the  law  recognizes  no  correlative 
rights  in  respect  to  underground  waters  percolating,  oozing  or 
filtering  through  the  earth;  hence,  where  a  landowner  digs  a 
well  on  his  own  land  for  purposes  connected  with  the  use 
of    his    own    land,    thereby   cutting   off  or   diverting   under- 


*  Mayor  v.  Curtiss,  Clarke's  Ch. 
336;  High  on  Inj.  $  486. 

*  High  on  Inj.  $  486. 

*  In  Mohawk  Bridge  Co.  v.  The  M., 
etc.,  Ry.  Co.,  6  Paige,  563,  it  is  said: 
"  The  principles  upon  which  this  court 
should  proceed  in  granting  or  refusing  re- 
lief by  injunction,  in  cases  of  this  kind, 
are  correctly  laid  down  by  Lord  Broug- 
ham in  the  recent  case  of  the  Earl  of  Ripon 
▼.  Hobart,  Cooper  Rept.  343.  If  the 
thing  sought  to  be  prohibited  is  in  it  self  a 
nuisance,  the  court  will  interfere  to  stay 
irreparable    mischief,    where   the    com- 


plainant's right  is  not  doubtful,  without 
waiting  for  the  i^esult  of  a  trial.  But 
where  the  thing  sought  to  be  restrained 
is  not  in  itself  noxious,  but  something 
which  may,  according  to  circumstances, 
prove  to  be  so,  the  court  will  refuse  to 
interfere  until  the  matter  has  been  tried 
at  law." 

*  High  on   Injunctions,  $$  488-9^ 

*  Wood  on  Nuisances,  897  ;  Mahan 
V.  Brown,  13  Wend.  a6i;  Frazier  v. 
Brown,  12  O.  S.  294. 

6  Id. 
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ground  waters  which  have  always  been  accustomed  to  perco- 
late and  ooze  through  his  land  to  the  land  of  an  adjoining 
proprietor,  and  there  to  form  the  source  of  a  spring  or  rivulet, 
any  damage  thereby  occasioned  to  such  adjoining  proprietor 
is  damnum  absque  injuria.  * 

Nuisance  per  se.  Where  the  thing  sought  to  be  prohibited 
is  a  nuisance  per  se,  an  injunction  ordinarily  will  be  granted, 
without  waiting  for  the  result  of  a  trial  at  law.  ^ 

Whefre  the  ii^ory  complained  of  is  not  a  nuisance  per  se, 
but  something  which  may  according  to  circumstances  prove  to 
be  so,  a  court  of  equity  will  refuse  to  interfere  until  the  matter 
has  been  tried  at  law.^  No  general  rule  can  be  laid  down  to 
apply  to  all  cases.  Each  case  must  be  placed  upon  its  own 
particular  facts,  but  in  doubtful  cases  an  injunction  will  not  be 
granted  until  the  right  has  been  established  at  law.*  The 
court  will  also  consider  the  public  benefit,  and  if  it  exceeds  the 
private  injury  no  relief  by  injunction  ordinarily  will  be 
granted,  fi  No  doubt  in  a  proper  case  damages  can  be  re- 
covered. 

Special  damagre.  "  A  petition  in  equity  will  not  be  enter- 
tained for  an  injunction  to  remove  or  abate  a  public  nuisance, 
or  to  enjoin  an  obstruction  which  constitutes  such  nuisance, 
unless  it  be  clearly  shown  that  the  plaintiff  does  and  will  sus- 
tain a  special  damage  distinct  from  that  of  the  public  at  large.  • 

Frame  of  petition  for  a  nuisance.  The  plaintiff  in  his 
petition  should  state,  first,  facts  showing  that  he  is  possessed 
of  certain   legal  rights,  as  that  he  is  possessed  of  a  dwelling 


1  Wood  on  Nuisances,  S97  ;  Mahan 
V.  Brown,  13  Wend.  261  ;.  Frazier  v. 
Bvown,  12  O.  S.  294.  See  Falloon  v. 
Schilling,  29  Kas.  292. 

*  10  Am.  &  Eng.  Eiicy.  of  Law, 
830;  Babcock  v.  N.  J.,  etc.,  Co.,  5 
C.  E.  Green,  296;  Attorney-General  v. 
Steward,  Id.  415 ;  Cleveland  v.  Citizens, 
Id.  201 ;  Robinson  V.  Baugh,  31  Mich. 
290;  Hutchins  v.  Smith,  63  Barb.  251 ; 
Imp.  Co.  V.  Broadbent,  7  H.  L.  600 ; 
Soltau  y.  De  Held,  2  Sim.  N.  S.  133. 

'10  Am.  &  Eng.  Ency.  of  Law, 
830;  Earl  of  Ripon  v.  Hobart,  3  Myl.  & 


K.  169;  Mohawk  V.  Utica,  6  Paige,  554. 

*  10  Am.  &  Eng.   Ency.   of  Law, 
830. 

*  Dorseyv.  Allen,  85  N.  Car.  358. 

*  Shed  et  al.  v.  Hawthorne,  3  Neb. 
179;  Sparhawk  V.  Pass.  R.  Co.,  54Penn. 
St.  401  ;  Frink  v.  Lawrence,  20  Conn. 
117;  Coming  v.  Lowerre,  6  Johns.  Ch. 
439  ;  Doolittle  v.  Broome  Co.,  18  N.  Y. 
166  ;  Beveridge  v.  Lacey,  3   Rand.  63 
Walker  v.    Shepardson,  4  Wis.     486 
Ewell  V.   Greenwood,     26   Iowa,   377 
State  ex  rel  Baker  v.  Green,  54  Miss.  540 
Cons.,  etc.,  R.  Co.  v.  Cohen,  50  Ga.  451. 


262  TREATISE    ON   THE    LAW   OF    CODE    PLEADING. 

house  at  a  certain  designated  place  in  a  city,  village,  etc.  (as 
the  facts  may  be),  in  which  he  and  his  family  reside  (if  such  is 
the  case). 

Second.  That  the  defendant  has  infringed  upon  his  legal 
rights  —  as  by  erecting  a  slaughter-house  at  a  point,  near  or 
adjoining  the  residence  of  the  plaintiff,  in  which  from  time  to 
time,  cattle,  sheep  and  swine  are  killed. 

Third.  That  a  stench  arises  from  said  slaughter-house  by 
reason  of  the  animals  killed  therein,  and  the  offal  and  blood 
therefrom,  which  is  so  offensive  as  to  render  the  house  uninhab- 
itable.    Add  prayer. 

PARTITION. 

Partition.  At  common  law  estates  held  by  more  than 
one  person  were  divided  into  estates  in  joint  tenancy,  estates 
in  common  and  estates  in  coparcenary:  the  first  two  were  cre- 
ated by  the  act  of  the  parties,  and  the  last  by  the  act  of  the 
law  —  as  it  always  arises  from  descent.  By  the  ancient  com- 
mon law  partition  could  be  made  in  every  case,  by  the  consent  of 
all  the  owners,  yet  it  could  not  be  compelled  by  one  or  more  co- 
tenants  against  the  will  of  the  others,  or  any  of  them,  except 
in  the  case  of  coparceners. 

The  statute  of  31st  Henry  8,  chap,  i,  and  32d  Henry  8, 
chap.  32,  extend  the  writ  to  joint  tenants  and  tenants  in  com- 
mon.^ 

In  most  or  all  of  the  states  under  the  law  of  descents  the 
statute  of  coparceny  no  longer  exists. 

The  jurisdiction  of  courts  of  equity  exists  independently 
of  any  statute  regrulation  on  the  subject,  although  such  reg- 
ulation will  control  the  procedure. 

A  court  of  equity  can  and  will  adjust  by  its  decree  all  the 
equitable  rights  of  the  parties  interested  in  the  premises.  It 
is  not  restrained  to  a  mere  partition  of  the  lands  between  the 
parties  according  to  their  interest  in  the  same,  and  for  a 
recognition  of  the  true  value  thereof  it  may,  with  a  view  to  a 
more  perfect  partition  of  the  premises,  decree  a  pecuniary 

»  WiUani's  Eq.  699 
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compensation  to  one  or  more  of  the  parties,  so  as  to  prevent 
an  injustice  or  unavoidable  inequality.^ 

Division  preferred  to  a  sale  of  tUe  premises.  In  gen- 
eral a  partition  will  be  decreed  rather  than  the  sale  of  the  prem- 
ises, as  a  sale  is  authorized  only  when  a  division  cannot  be 
made  without  great  prejudice  to  the  owners  —  as  where  the 
property  is  of  such  a  character  that  it  cannot  be  subdivided  and 
sold  in  parcels  without  serious  detriment  to  the  several  owners.^ 

So,  if  the  aggregate  amount  of  benefits  to  the  parties  by  a 
sale  will  be  small,  but  little  in  excess  of  the  value  of  the  prop- 
erty if  subdivided,  the  ordinary  decree  of  partition  should  be 
made.* 

Bqual  division  the  object.  The  primary  object  of  the 
action  is  to  divide  the:  land  among  the  co-owners  so  that  each 
may  have  his  just  proportion. 

Parties.^  The  action  may  be  instituted  by  any  co-' 
owner,  and  the  other  co-owners  are  necessary  defendants. 

The  general  creditor  of  any  co-owner  or  prior  owner  of  the 
whole  tract  of  land  whose  claim  is  not  reduced  to  judgment, 
and  therefore  no  lien  on  the  premises  or  any  part  thereof,  is  not 
a  necessary  or  proper  party  defendant. 

Persons  who  hold  liens  upon  the  undivided  shares  of  the 
several  co-owners,  or  some  of  them,  are  necessary  parties  in 
order  that  they  may  protect  their  security.  Occasionally  it 
happens  that  in  making  partition  it  is  necessary  to  charge  upon 
the  portion  assigned  to  the  one  party  a  servitude  or  easement 
in  favor  of  another,*  as  where  the  property  consisted  of  cer- 
tain mills,  one  mill  being  situated  below  the  other  on  the  stream 
running  through  the  premises,  and  the  party  to  whom  the 
lower  mill  was  awarded  was  given  the  right  to  flow  the  lands 
of  the  other  party  in  the  same   manner,  to  the  same  extent  as 

^  Paige,  J.,  in  Green  v.  Putnian,  i  161;  Vanarsdale  v.  Drake,  2  Barb.  S. 

Barb.  S.  C.  R.  509;   Haywood  v.  Jud-  C.  R.  599. 

son,  4  Id.  229.  *  In  states  where  there  is  legislation 

'  Smith  V.  Smith,  10  Paige,  47a  upon  the  subject,  the  statutes  should  be 

'  Willard*s  Eq.  704;  Smith  v.  Smith,  consulted  before  bringing  suit. 

10  Paige,  470  ;  Classon  v.  Classon,  6  *  Hills  v.  Dey  and  others,  14  Wend. 

Paige,  541 ',  Reynolds  v.  Reynolds,  5  Id.  204;  Smith  v.  Smith,  10  Paige,  47a 
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they  were  flowed  previous  to  the  partition.  ^  In  case  the  legal 
title  of  the  parties  is  disputed  and  doubtful  the  court  ordinarily 
will  require  the  parties  to  establish  their  title  by  an  action  at 
law.  If,  however,  the  title  be  equitable,  a  court  of  equity 
may,  in  certain  cases,  entertain  jurisdiction. 

All  owners  of  undivided  shares  must  be  made  parties- 
plaintiffs  or  defendants  ;  and  the  title  of  the  defendants  as  well 
as  that  of  the  plaintiff*  should  be  alleged,  or  a  sufficient  reason 
giving  for  failing  to  doso.^ 

Thus,  in  states  where  a  mortgage  conveys  the  legal  title  of 
the  land,  the  owners  of  the  equity  of  redemption  may  bring 
an  action  of  partition  among  themselves,  notwithstanding  the 
mortgage.  * 

If  the  land  is  held  adversely  the  plaintiff*  must  obtain  pos- 
session by  an  action  at  law  before  he  can  maintain  an  action 
^  of  partition.* 

Where  the  title  is  not  in  dispute,  however,  partition  is  a 
matter  of  right.  "^ 

Frame  of  petition  in  partition.  In  drafting  his  petition 
the  plaintiff"  should  set  forth  his  title  and  that  of  the  several 
co-owners  to  the  land  in  controversy,  as  that  one  C  D  died 
intestate,  seized  in  fee  of  certain  lands  (describing  them). 
Second.  That  C  D  left  as  his  children  and  only  heirs  at  law 
the  folloAving  persons  (name  them),  then  give  ages  and  resi- 
dence, if  known,  and  of  each  of  the  heirs  or  co-owners. 

Third.  That  the  plaintiff"  is  an  heir  of  said  C  D,  and  has 
an  undivided  (6th)  interest  in  said » land,  and  each  of  the  de- 
fendants has  a  similar  estate  of  an  undivided  (6th)  interest 
therein. 

The  prayer  will  be  for  judgment  confirming  the  shares  of 
the  parties,  and  for  partition  of  the  real  estate  according  to 
the  respective  rights  of  the  parties  interested  therein  ;  or  if 

*  Burhans  v.  Burhans,  2  Barb.  Ch.  '  Wot  ten  v.  Copeland,  7  Johns.  Ch. 

398;  Teal  V.  Woodworth,  3   Paige,  470.  140. 

^  Hamian  v.  Kelley,  14  Ohio,  502;  *  Semour  v.  De  Lancey,  Hopk.  Ch, 

Hanner  v.  Silver,  2  Oreg.  336;  Rogers  R.  502-503;  Willard's  Eq.  764. 

V.  Miller,  48   Mo.   378;  Senter  v.  De-  *  Smith  v.  Smith,    10  Paige,  470; 

Benal,  38  Cal.  637 ;  Ship  Canal  Co.  v.  Haywood  v.  Judson,  4  Barb.  229. 
Bruly,  45  Tex.  6;  Boone  Code  P.  2,  J 
178;  Pom.  Rem.  $  375  and  n. 
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the  property  cannot  be  equitably  divided,  that  the  premises  may 
be  sold  and  the  proceeds  thereof  divided,  etc. 

If  a  creditor  has  a  greneral  or  specific  lien  on  the  prop- 
erty the  facts  in  relation  thereto  should  be  pleaded;  so  if  the 
land  is  subject  to  dower  the  facts  in  relation  thereto  should  be 
stated,  so  that  the  rights  of  the  parties  may  be  protected  and 
a  correct  decree  rendered.  And  where  a  co-tenant  has  been 
in  possession  and  received  the  rents  and  profit  of  the  premises, 
he  may  be  required  to  account  if  the  necessary  facts  be  alleged 
in  the  petition. 

A  parol  partition  of  land  by  tenants  in  common,  which 
has  been  carried  into  effect  by  each  entering  upon  and  retain- 
ing possesion  of  his  allotted  part  for  several  years,  will  be  sus- 
tained.^ 

PARTNERSHIP. 

Partnership  between  the  parties  themselves,  is  defined  by 
an  elementary  writer  on  the  subject  as  a  voluntary  contract  be- 
tween two  or  more  persons  for  joining  together  their  money, 
goods,  labor  and  skill,  or  any  or  all  of  them,  under  an  under- 
taking that  there  shall  be  a  communion  of  profit  between  them, 
and  for  the  purpose  of  carrying  on  a  legal  trade,  business  or 
adventure.* 

Not  partnership.  A  person  employed  in  the  business  of 
another  to  receive  a  share  of  the  profits  for  his  compensation, 
but  not  liable  for  losses,  is  not  a  partner.' 

So,  if  one  work  another's  farm  on  shares,  he  does  not  be- 
come a  partner  with  the  owner  of  the  farm.  They  are  merely 
tenants  in  common  of  the  crop.  * 

Partnership  as  to  third  parties.  If  a  person  is  held  out 
to  be  a  member  of  a  firm  who  is  not  such,  it  must  appear  that 

»  MitcheU  v.  Allen,  6  S.  W.  R.  745;  *  Putman  v.  Wise,  i  Hill,  234;  Sims 

Aycock    V.    Kimbrough,   71   Tex.   330;  v.  Dame,  15  N.  E.  R.  217  ;  Buzard  v. 

Tate  V.  Foshee,  117  Ind.  322.  Bank,  2  S.  W.  R.  54;  Mo.  P.  Ry.  Co. 

■  Collyer  on  Partnership,  2 ;  Patti-  v.  Johnson,  7  Id.  838 ;  Brown  v.  Wat- 
son V.  Blanchard,  i  Seld.  189.  son,  72  Tex.   216 ;  Rminels  v.  Moflfat, 

»  Vanderburgh  V.  Hull,  20 Wend.  70.  41  N.  W.  R.  224;  Murphy  v.  Craig,  76 

See  remarks  of  Ch.  Walworth  in  Cham-  Mich.  155. 
pion  V.  Bostwick,  18  Id.  184-185  ;  Wil- 
lard's  £q.  708. 
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the  holding  out  was  done  by  him  or  with  his  knowledge  or 
consent,  and  it  must  have  been  known  to  the  person  who 
seeks  to  avail  himself  of  it.  ^ 

The  doctrine  that  a  person  who  holds  himself  out  as  a  part- 
ner and  thereby  induces  others  to  act  on  the  faith  of  his 
representations,  and,  therefore,  makes  himself  liable  in  like 
manner,  as  if  he  was  an  actual  partner,  is  but  an  application  to 
the  law  of  partnership  of  the  principle  of  an  estoppel  by-  con- 
duct. The  rule  was  very  clearly  stated  by  an  eminent  judge 
that  "  If  it  could  be  proved  that  the  defendant  had  held  him- 
self out  to  be  a  partner,  not  to  the  world,  for  that  is  a  loose 
expression,  but  to  the  plaintiff  himself,  or  under  such  circum- 
stances of  publicity  as  to  satisfy  the  jury  that  the  plaintiff 
knew  of  it  and  believed  him  to  be  a  partner,  he  would  be  lia- 
ble to  the  plaintiff  in  all  transactions  in  which  he  engaged  and 

gave  credit  to  the  defendant  upon  the  faith  of  his  being  such 
partner."^ 

What  constitutes  a  holdings  out  as  partner.  No  person 
can  be  cHarged  with  liability  as  a  partner  on  the  ground  that 
he  was  held  out  as  such,  unless  two  things  concur.  First. 
The  alleged  holding  out  must  have  been  done  either  by  him  or 
with  his  consent,  and,  second,  it  must  have  been  known  to 
the  person  who  seeks  to  avail  himself  of  it.  If  either  of  these 
conditions  is  wanting  the  alleged  partner  will  not  be  liable.* 

Parties  actingr  togrether  as  partners  cannot  avoid  respon- 
sibility for  their  acts  by  stipulating  among  themselves  that  they 
are  not  partners,  nor  to  be  held  liable  as  such  to  persons  deal- 
ing with  them  ;  that  is,  partners  in  fact  cannot  stipulate  other- 
wise so  as  to  affect  others  innocently  dealing  with  them.  * 


*  Seabury  v.  BoUes,  51  N.  J.  L.  103. 
A  person  doing  business  in  a  firm  name 
it  estopped  from  denying  such  firm  name 
when  sued  and  his  property  attached  for 
debts  contracted  in  the  firm  name.  Gib- 
•on  V.  Smith,  47  N.  W.  R.  1052.  See 
Rosenbaum  v.  Hayden,  36  N.  W.  R. 
147;  Lee  V.  Hayden,  Id.  150 

•  Wensleydale,  J.,  in  Dickinson  v. 
Valpy,  10  B.  &  C.  128;  Lindley  on 
Part.  42;  see  Gibson  v.  Smith,  47  N. 
W.  R.  1052. 

»  Pott    V.    Eyton,    3    C.    B.    32; 


Hefner  v.  Palmer,  67  111.  161 ;  Wright 
V.  Powell,  8  Ala.  560 ;  Lindley  on  Part. 
43.  If,  however,  he  knowingly  permits 
his  name  to  be  used  as  a  member  of  a 
trading  firm  under  such  circumstances  as 
to  induce  a  stranger  who  deals  with  the 
firm  to  believe  that  he  is  a  partner  he 
will  be  liable.  Campbell  v.  Hastings, 
29  Ark.  512;  Carmichael  v.  Greer,  55 
Ga.  116  ;  Lindley  on  Part.  44  n. 

A  Brown  v.  Watson,  10  S.  W.  R. 

395/ 
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Partners  as  to  third  parties.  An  agreement  that "  for  and 
in  consideration  of  $750  •  •  for  use  in  the  business  of  heating, 
ventilating,  etc.,  for  which  said  party  of  the  first  part  has  given 
on  said  party  of  the  second  part  his  note  at  two  years  •  • 
and  in  further  consideration  of  services  of  said  party  to  the 
second  part  in  securing  sales  in  said  business,  and  for  any  fur- 
ther moneys  he  may  at  his  own  option  advance  for  me  in  said 
business,  the  said  party  of  the  first  part  agrees  to  divide  equally 
the  yearly  net  profits  of  said  business.  It  is  understood  and 
agreed  that  said  loan  of  $750  is  expressly  for  use  in  said  busi- 
ness and  for  no  other  purpose  whatever. "  There  were  also 
provisions  that  the  party  of  the  first  part  was  to  be  allowed 
$i,(XX)  for  managing  the  business,  and  he  was  to  make  quar- 
terly statements  to  the  party  of  the  second  part,  also  that 
advances  made  by  either  party  might  be  withdrawn  out  at 
pleasure.  It  was  held  that  as  to  third  parties  they  were  part- 
ners, and  that  it  did   not  affect   that  liability,    whether   the 

creditor  knew  it  or  not.  ^ 

SurYivorsliip.  Joint  tenancy.  Partners  being  joint  ten- 
ants of  the  stock  and  effects  of  the  concern,  by  the  strict  rules 
of  the  ancient  common  law,  the  rights  and  remedies  of  the 
firm  on  the  death  of  the  partner  passed  to  the  survivor.  ^ 


*  Hackett  v.  Stanley,  22  N.  E.  R. 
745.  It  is  said:  **  This  agreement  does 
not,  in  express  terms,  purport  to  form  a 
partnership;  neither  is  the  intention  to 
do  so  disclaimed,  and  the  question  is 
therefore  whether,  in  a  business  carried 
on  under  the  conditions  provided  for  in 
the  contract,  the  parties  thereto  became 
partners  as  to  third  persons.  It  clearly 
provides  for  something  more  than  a  loan 
of  money,  as  it  is  fairly  to  be  implied 
from  it  that  Stanley  would  render  active 
services,  as  a  principal,  in  the  prosecu- 
tion of  the  business,  and  furnish  further 
financial  aid  therefor,  if  it  became  neces- 
sary, and  he  deemed  it  advisable  to  do  so. 
The  loan  was  not  one  made  to  Gorham, 
generally,  but  was  for  the  benefit  of  the 
particular  business  in  whose  prosecution 
Stanley  had  an  equal  interest,  and  any 
diversion  of  the  funds  from  such  use  was 


strictly  prohibited.  Each  party  was  au- 
thorized to  charge  the  business  with 
interest  on  the  funds  advanced  by  him 
for  its  prosecution,  and  they  would  each 
be  entitled  to  pro  rata  reimbursement  of 
such  funds  from  the  assets  of  the  business, 
in  case  of  a  deficiency  in  assets  to  pay  the 
advances  in  full.  In  that  respect,  it  was 
evidently  contemplated  that  each  party 
should  bear  any  loss  incurred  in  propor- 
tion to  the  advances  made  by  them  re- 
spectively. For  all  this,  Stanley  was  to 
receive  one-half  the  net  profits  of  the 
business.  His  right  to  profits  would  not 
cease  upon  the  repayment  of  the  original 
loan  or  depends  upon  the  value  of  the 
services  rendered  or  moneys  advanced  or 
either  of  them  alone,  but  was  to  continue 
as  long  as  the  business  was  carried  on. 
«  Co.  Litt.  182  a. 
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And  this  rule  obtained  whether  the  joint  tenancy  was  of 
goods  and  chattels  in  possession,  or  in  right,  or  of  joint  tenants 
of  a  freehold.  ^ 

At  an  early  day  an  exception  was  made  in  favor  of  mer- 
chants, which  at  the  present  time  embraces  all  copartnership 
transactions. 

The  doctrine  of  Jus  accrescendi^  therefore,  does  not  apply.  ^ 

Surviving  partner  is  a  trustee.  A  surviving  partner, 
though  he  has  a  legal  right  to  the  partnership  effects  for  the 
purpose  of  settling  the  partnership  affairs,  yet  in  equity  he  is 
merely  a  trustee  to  pay  the  partnership  debts  and  dispose  of 
the  partnership  property  for  the  benefit  of  himself  and  the 
estate  of  his  deceased  partner.  ^ 

Insolvency  of  firm.  In  case  of  the  insolvency  of  the  firm 
the  effects  of  Jthe  copartnership  are  considered  a  trust  fund  for 
the  payment  of  the  partnership  debts,  and,  upon  the  application 
of  either  of  the  partners,  will  be  so  applied.* 

Dissolution.  A  partnership  may  be  dissolved  in  several 
ways.  It  may  expire  by  limitation  of  the  agreement.  It  may 
be  dissolved  by  either  party  without  previous  notice  where 
there  is  no  prohibition  in  the  articles  against  the  exercise  of 
this  power.*  It  may  be  dissolved  by  the  death,  bankruptcy, 
or  insanity  of  one  or  more  of  the  partners.  ®  Insanity,  how- 
ever, does  not,  of  itself,  dissolve  the  partnership,  but  rather  is 
a  cause  for  which  a  court  of  equity  may  decree  a  dissolution. 

A  bona  fide  assignment  by  one  of  several  partners  of  all 
his  interest  in  the  partnership  property,  dissolves  the  partner- 
ship.^ The  reason  is  that  such  assignment  operates  as  a  sever- 
ance of  the  interest  of  the  partners,  and  a  partner  cannot,  with- 
out the  consent  of  his  copartners,  introduce  a  new  partner  into 
the  firm.® 

Accounting:  in  equity.     The   necessity  for  taking  an  ac- 

*  Co.  Litt.  182;  WiUard*s  Eq.  707.  *  Featherstonhaugh  v.  Fenwick,   17 

*  Allen  V.  Blanchard,  9  Cow.  630 ;        Ves.  298. 

Jeffereys  v.  Small,  1  Vern.  217.  •  Griswold  v,  Waddington,  15  John. 

3  Case  V.  Abeel,  i  Paige,  393.  57;  S.  C.  16  Id.  438. 

*  Egberts  v.  Wood,  3  Paige,  517;  ^  Marquand  v.  The  N.  V.  Manu- 
Innes    v.  Lansing,  7  Id.    583;    White-  facturing  Co.,  17  John.  525. 

Wright  V.  Stimpson,  2   Barb.  S.    C.    R.  *  Murray  v.  Bogert,  14  John.  318; 

379;  Willard's  Eq.  708.  Willard's  Eq.  718. 
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count  on  the  final  adjustment  of  copartnership  dealings  and 
the  total  inefficiency  of  the  remedy  at  common  law  have 
rendered  necessary  the  interference  and  jurisdiction  of  a  court 
of  equity.  Therefore,  whether  a  partnership  be  dissolved  by 
mutual  consent;  by  the  termination  of  the  partnership  agree- 
ment, or  by  the  death  or  insolvency  of  one  or  more  of  the 
partners,  a  court  of  equity  has  jurisdiction  to  wind  up  its 
aflfairs  and  settle  the  various  equities  which  may  exist  in  the 
case. 

And  it  may  also,  in  a  proper  case,  render  a  decree  dissolving 
a  partnership  and  adjusting  the  equities  between  the  parties. 

Partnership  name.  Partners  may  carry  on  business  by 
any  name  they  may  agree  upon;  when,  however,  they  sue,  in 
the  absence  of  a  statute  changing  the  rule,  the  action  must  be 
brought  in  the  names  of  the  ostensible  partners.^ 

No  action  at  law  can  be  maintained  by  one  partner  against 
his  copartner  for  any  matter  relating  to  the  partnership  affairs 
while  the  partnership  transactions  remain  unadjusted.* 

In  all  matters,  however,  which  arose  before  the  formation 
of  the  partnership,  or  are  not  connected  with  it,  as  where  a 
partner,  as  an  individual,  borrows  money  of  his  copartner, 
an  action  at  law  may  be  maintained  to  recover  the  same.^ 

Actions  in  firm  name.  In  some  of  the  states  there  is  a 
statute  which  authorizes  a  partnership  formed  for  the  purpose 
of  carrying  on  a  trade  or  business,  or  holding  property  within 
the  state,  to  sue  or  be  sued  by  the  firm  name.  Thus  "  Jones  & 
Co.,"  a  partnership  formed  for  the  purpose  of  carrying  on  busi- 
ness within  this  state,  v.  Thomas  Johnson.*     If  the  pleader 


*  Pursley  v.  Ramsey,  31  Ga.  403; 
Wilson  V.  Wallace,  8  S.  &  R.  53;  Til- 
ford  V.  Ramsey,  37  Mq.  563. 

»  Holmes  v.  Higgihs,  i  B.  &  C.  76; 
Smith  V.  Allen,  18  John.  24$;  Wiggin  v. 
Comings,  8  Allen,  353;  Gomersall  v. 
Gomersall,  14  Allen,  60;  Morin  v.  Mar- 
tin, 25  Mo.  360;  Smith  v.  Smith,  33  Id. 
557;  Hammond  v.  Hammond,  20  Ga. 
566;  Bams  V.   Nottingham,  60  111.  531. 


*  Duncan  v.  Lyon,  3  Johns.  Ch. 
362;  Collamer  v.  Foster,  26  Vt  754J 
Williams  v.  Henshaw,  11  Pick.  84; 
Currier  v.  Rowe,  46  N.  H.  72;  Biernan 
V.  Braches,  14  Mo.  24;  Scott  v.  Camp- 
bell, 30  Ala.  728. 

*  Haskins  v.  Alcott,  13  (O.  S.  210; 
B.  &  M.  R.  Co.  V.  Dick  &  Son,  7  Neb. 
242;  Smith  V.  Gregg,  9  Neb.  213. 
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prefer,  he  may  state  the  legal  status  of  the  parties  in  the  body 
of  the  petition.     Thus  : 

Jones  &  Co. 

V. 

W.  H.  Garfield  &  Co. 

Jones  &  Co. ,  formed  for  the  purpose  of  carrying  on  business 
within  this  state,  complain  of  W.  H.  Carfield  &  Co.,  a  firm 
formed  for  the  purpose  of  holding  property  in  this  state,  etc. 

Individual  names  of  partners.  If  the  common  law  has 
not  ♦been  modified  by  statute,  an  action  by  or  against  a  firm 
should  be  brought  in  the  individual  names  of  the  partners. 
Thus,  John  Jones  and  Peter  Williams,  partners,  under  the  firm 
name  of  Jones  &  Co.,  v.  William  H.  Carfield  and  Timothy 
Stevens,  partners,  under  the  firm  name  of  W.  H.  Carfield  &  Co.  ^ 

Names  in  title  need  not  be  repeated.  Where  the  title  of 
the  petition  sets  out  the  individual  names  of  the  members  of  a 
firm,  it  is  unnecessary  to  repeat  the  nztmes  in  the  body  of  the 
petition,  but  the  parties  may  be  designated  therein  as  "  plaintiff" 
or  "  defendant,"  as  the  case  may  be.^ 

Frame  of  petition  in  action  between  partners.  The  con- 
tract of  partnership,  or  the  substance  thereof,  should  be  set  out; 
this  should  include  a  statement  of  the  amount  of  capital  stock 
and  the  amount  paid  by  each,  etc.,  with  an  allegation  that  on 
the day  of ,  18 ,  the  parties  commenced  to  do  busi- 
ness thereunder,  and  continued  such  business  until  a  time  stated. 

Second.  State  the  wrongs  of  which  complaint  is  made,  as 
the  exclusion  of  the  plaintiff  by  the  defendant  from  the  business 
of  the  firm,  and 

Third.  Such  facts  in  relation  to  the  business  as  may  be 
known  to  the  plaintiff.  In  many  cases,  as  where  there  is  a 
wrongful  misappropriation  of  partnership  funds  by  the  de- 
fendant, it  may  be  necessary  to  pray  for  an  injunction  to  re- 
strain   the    defendant    from   meddling   with   the    same.      The 

*  If  an  action  is  improperly  brought  must  demur  on  the  ground  of  the  want 

in  the  firm  name,  without  giving  the  of  legal  capacity  of  the  plaintiff  to  sue, 

names  of  the  partners,  as   "  Stevens  &  otheirwise    the  defect   will    be  waived. 

Co.,"  without  it  appearing  that  the  firm  Haskins  v.  Alcott,  13  O.  S.  21a 
is  formed  for  the  purpose  of  doing  busi-  •  Walter  v.   Godshall,   10  S.  E.  R. 

ness,  etc.,  in  the   state,  the  defendant  951. 
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prayer  Will  conform  to  the  relief  desired,  as  that  the  co- 
partnership be  dissolved,  and  that  an  account  may  be  taken  of 
the  moneys  received  by  the  plaintiff  and  defendant,  respectively, 
during  the  existence  of  the  partnership,  and  that  the  property 
of  said  firm,  of  every  kind,  may  be  converted  into  money  and 
applied,  first,  to  the  payment  of  the  debts  and  liabilities  of  said 
firm,  and,  second,  the  remainder  to  be  divided  between  the 
plaintiff  and  defendant,  according  to  their  respective  interests 
therein,  and  that  the  defendant  may  be  enjoined  from  inter- 
meddling with  the  debts,  money,  property  or  effects  of  said 
firm,  etc. 


PROHIBITION. 

Prohibition  is  a  writ  issued  by  a  superior  court,  directed 
to  a  judge  and  parties  to  a  suit  in  an  inferior  court,  command- 
ing them  to  cease  from  the  prosecution  of  the  same  upon  a 
suggestion  that  the  cause  originally,  or  some  collateral  mat- 
ter arising  therein,  does  not  belong  to  that  jurisdiction,  but  to 
the  cognizance  of  some  other  court.  ^ 

The  writ  is  of  very  ancient  origin,  and,  from  the  earliest 
times,  in  England,  has  been  employed  to  prevent  the  ecclesias- 
tical courts  from  encroaching  upon  the  civil  courts,  although 
its  jurisdiction  was  not  confined  exclusively  to  that  class.  The 
jurisdiction  is  exercised  by  an  appellate  tribunal  to  restrain  in- 
ferior courts  from  proceeding  without  authority  of  law,  where 
such  action  will  probably  result  in  injustice  and  loss.^ 

It  is  not  a  writ  of  right,  and  is  to  be  granted  or  withheld 
as  may  seem  proper,  according  to  the  circumstances  of  each 
particular  case.  ^ 

It  is  issued  only  to  prevent  the  commission  of  a  lYiture  act, 
and  not  to  set  aside  what  has  already  been   done.     Therefore, 

^  2  Bouv.  Law  Diet.   (14  ed.)  384;  *  Kinlock  v.  Harvey,   Harp.   508; 

3  Blacks.  Com.  113.  High  Ex.  Rem.  4  765;  5   Wait   Act.  & 

'  State  V.  Judge,  4  Rob.  La.  48;  Def.  248,  et  seq. 
High  Ex.  Rem.  J  765. 
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if  the  proceedings  which  it  is  sought  to  restrain  have  been 
already  decided  by  the  court,  prohibition  will  not  lie.  ^ 

The  writ  is  never  allowed  except  in  cases  of  abuse  of 
power  or  usurpation,  and  will  nt)t  then  be  issued  if  other 
remedies  are  adequate  to  grant  relief.  Therefore,  if  the  court 
sought  to  be  restrained  has  jurisdiction  of  the  subject  matter 
upon  which  it  is  adjudicating,  the  fact  that  it  was  liable  to  err 
in  the  trial  and  decision  of  the  case  will  not  justify  the  issue  of 

the  Writ.  ^ 

It  will  not  lie  to  test  the  title  of  a  de  facto  Judicial  officer 

to  the  office,  as  the  office  of  the  writ    is  to  prevent  inferior 

tribunals  from  usurping  a  jurisdiction  with  which  they  are  not 


^  United  States  v.  Hoffinan,  4  Wall 
158;  Miller,  J.,  says:  "If  the  thing  be 
already  done^  it  is  manifest  the  writ  of 
prohibition  cannot  undo  it,  for  that 
would  require  an  affirmative  act;  and  the 
only  effect  of  a  writ  of  prohibition  is  to 
suspend  all  action  and  to  prevent  any 
further  proceeding  in  the  prohibited 
direction.  In  the  case  before  us  the 
writ,  from  its  very  nature,  could  do  no 
more  than  forbid  the  judge  of  the  district 
court  from  proceeding  any  further  in  the 
case  in  admiralty.  The  return  shows  that 
such  an  order  is  unnecessary,  and  will  be 
wholly  useless,  for  the  case  is  not  now 
pending  before  that  court,  and  there  is  no 
reason  to  sup(3ose  that  it  will  be  in  any 
manner  revived  or  brought  up  again  for 
action.  The  facts  shown  by  the  return 
negative  such  a  presumption.  Counsel 
has  argued  very  ingeniously  that  the  case 
should  be  considered  as  remaining  in  the 
court  below  in  the  same  position  as  it 
was  when  the  rule  issued  from  this  court, 
but  we  cannot  so  regard  it.  By  the 
action  of  the  libellant  and  the  consent  of 
the  court  the  case  is  out*  of  court,  and  the 
relator  is  no  longer  harassed  by  an  attempt 
to  exercise  over  him  a  jurisdiction  which 
,he  claims  to  be  unwarranted.  If  the 
return  shows*  no  more,  it  shows  that  the 
district  judge  has  no  intention  of  pro- 
ceeding further  in  that  case.  Now,  ought 
the  writ  to  issue  to  him  under  such  cir- 


cumstances ?  It  seems  to  be  an  oflfensive 
and  useless  exercise  of  authority  for  the 
court  to  order  it.  The  suggestion  that 
there  are  or  may  be  other  cases  against 
the  relator  of  the  same  character  can  have 
no  legal  force  in  this  case.  If  they  are 
now  pending  and  the  relator  will  satisfy  the 
court  that  they  are  proper  cases  for  the 
exercise  of  the  court's  authority,  it  would 
probably  issue  writs  instead  of  a  rule,  but 
a  writ  in  this  case  could  not  restrain  the 
judge  in  the  other  cases  by  its  own  force, 
and  could  affect  his  action  only  so  far  as 
he  might  respect^  ^he  principle  on  which 
the  court  acted  iif-'this  case.  We  are  not 
now  prepared  to  adopt  the  rule  that  we 
will  issue  a  writ  in  a  case  where  its  issue 
is  not  justified  for  the  sole  purpose  of  es- 
tablishing a  principle  to  govern  other 
cases.  We  have  examined  carefully  all 
the  cases  referred  to  by  counsel,  which 
show  that  a  prohibition  may  issue  after 
sentence  or  judgment,  but  in  all  these  cases 
something  remained  which  the  court  or 
party  to  whom  the  writ  was  directed 
might  do,  and  probably  would  have 
done,  as  the  collection  of  costs  or  other- 
wise enforcing  the  sentence.  Here  the 
return  shows  that  nothing  is  left  to  be 
done  in  the  case.  It  is  altogether  gone 
out  of  the  court.** 

»  Ex  parte  Greene,  29  Ala.  52;  High 
Ex.  Rem.  J,  766. 
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legally  vested,  and  not  to  try  the  right  to  an  office  lawfully 
created.  ^ 

The  writ  will  not  be  granted  where  the  party  ag- 
grieved  has  another  and  complete  remedy  at  law.  There- 
fore, if  the  petitioner  has  an  ample  remedy  by  appeal,  that 
must  be  pursued.  Thus,  if  the  defendant  in  the  inferior  court 
files  an  answer  denying  the  jurisdiction  of  the  court,  and  such 
answer  is  overruled,  he  has  an  ample  remedy  by  appeal  from 
the  final  judgment.*  Where  there  is  a  plain,  speedy  and  ade- 
quate remedy  at  law,  the  writ  will  not  be  granted.  ^ 

Writ  of  prohibition  allowed » when.  Where  a  receiver  was 
ordered  to  close  down  a  great  sugar  refinery,  sell  its  stock, 
machinery  and  utensils,  the  right  of  appeal  from  the  order  of 
appointment  affords  no  adequate  remedy,  especially  if  the 
court  appointing  the  receiver  has  already  decided  that  an  ap- 
peal would  not  stay  proceedings  under  the  receiver.*  So, 
where  the  trial  court  dismissed  a  petition  for  an  injunction  to 
restrain  the  operation  of  a  ferry  betweer\  a  city  in  Missouri  and 


^  State  V.  McMartin,  43  N.  VV.  R. 
572.  It  is  said:  "The  office  of  the 
writ  of  prohibition  is  to  prevent  inferior 
tribunals  from  usurping  a  jurisdiction 
wth  which  they  are  not  legally  vested. 
It  may  also  issue  to  a  person  or  body  of 
persons  assuming  to  exercise  the  func- 
tions of  a  pretended  court,  when,  in  fact, 
no  such  court  had  ever  been  constitu- 
tionally established,  for,  as  is  said  in 
State  V.  Young,  29  Minn.  523,  9  N.  W 
R.  737,  the  same  reasons  might  exist  for 
arresting  their  action  as  in  the  case  of  a 
court  exceeding  its  jurisdiction.  In  both 
cases  there  is  the  exercise  of  unauthor- 
ized judicial  power,  which  is  regarded  as 
a  contempt  of  the  sovereign.  But  in 
the  present  case  neither  of  these  condi- 
tions exist,  for  it  is  conceded  that  the 
court  was  lawfully  established,  and  it  b 
not  contended  that  respondent  has  done 
or  is  threatening  to  do  anything  in.  ex- 
cess of  the  jurisdiction  of  the  court. " 

*  State  V.  Judge,  21  La.  Am.  123; 
People  V.  Wayne  Circuit  Court,  ii 
Mich.  393;  M'Donald  v.  Elfe,  i  N.  & 


M.  501;  State   V.  Wakeley,  2  Id.  410; 
State  V.  Nathan,  4  Rich.  5 13;  Symes  v. 
Symes,  Burr.  813;  High  Ex.  Rem.  $  771. 
In  Ex  parte  Gordon,    2  HiU,    363,  a 
case  was  appealed  from  a  justice  of  the 
peace  to  the  common  pleas,  where  the 
appellee  moved  to  dismiss  the  appeal  on 
the    ground    of    certain    irregularities, 
which  motion  was  overruled.     The  ap- 
pellee thereupon  applied  to  the  Supreme 
Court  for  a  writ  of  prohibition.    Cowen, 
J.,  says  (p.  364):    "This  application  is 
without  precedent,  and  the  motion  is  de- 
nied on  the  ground  that  the  writ  of  pro- 
hibition will  not  lie  any  more  than  man- 
damus, for  the  purpose  of  reviewing  a 
decision  of  an  inferior  court,  because  it  is 
erroneous. "    In  People  v.  Superior  Ct.  of 
N.  Y.,  7  Wend.  517,  it  is  said  "  a  writ  of 
prohibition  will  not  be  allowed  where  th^ 
subject  matter  is  within  the  j  urisdiction  of 
the  subordinate  tribunal;  if  error  inter- 
venes the  remedy  is  by  certiorari, " 

*  Havemeyer  v.  Superior  Court,  S4 
CaL  327. 

*  Id. 
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one  in  Illinois,  and  an  appeal  was  taken  to  the  St.  Louis  court 
of  appeals,  where  the  judgment  was  reversed,  and  the  opera- 
tion of  the  ferry  enjoined,  and  an  attachment  issued  against 
the  defendants  for  violating  the  injunction  after  the  appeal  had 
been  perfected,  a  writ  of  prohibition  was  granted,  as  the  St. 
Louis  court  of  appeals  had  no  jurisdiction.^ 

Against  a  justice  of  the  peace.  The  denial  of  a  jury  by  a 
justice  of  the  peace  does  not  affect  his  jurisdiction,  and  the 
error,  if  any,  is  one  for  which  there  is  a  plain,  adequate  remedy 
by  appeal,  and  the  judgment  cannot  be  arrested  and  corrected 
by  a  writ  of  prohibition.* 

Want  of  Jurisdiction  must  be  pleaded  in  inferior  court. 
At  common  law  it  was  necessary  to  enter  a  plea  in  the  inferior 
court,  denying  its  jurisdiotion,  and  the  plea  overruled  before 
relief  could  be  sought  in  the  superior  court.  Thus,  suppose 
the  inferior  court  should  grant  an  injunction  in  contravention 
of  the  provisions  of  the  statute,  it  is  the  duty  of  the  party 
aggrieved  to  appear  •in  that  court  and  exhaust  his  remedy 
there  to  secure  a  dissolution  of  the  injunction.  * 

This  rule  is  restricted  to  the  parties  to  the  action  in  the 
inferior  court.  If  the  applicants  for  the  writ  were  strangers 
to  the  case  in  the  inferior  court,  as  where  certain  property  has 
been  purchased  by  them  which  the  court,  in  disregard  of  their 
rights,  has  ordered  sold  by  a  receiver,  no  application  need  be 
made  to  the  inferior  court.* 

At  what  stage  of  the  case  application  is  to  be  made. 
There  is  an  apparent  conflict  in  the  cases  as  to  the  stage  of  the 
cause  in  the  court  below,  at'  which  the  application  is  to  be 
made.  The  real  test  in  the  determination  of  each  case  is 
whether  or  not  the  want  of  jurisdiction  of  the  inferior  court  is 
apparent  on  the  face  of  the  proceedings   sought  to  be  prohib- 

^  State  V.  St.  Louis  Court  of  Ap-  it  was  held  that  prohibition  would  lie; 

peals,  97  Mo.  276;  State  v.  Judges  of  People  v.  House,  4  Utah,  369 ;  State  v. 

Court  of  Appeals,  40  La.  Am.  771;  Com.  McCrea,  3  So.  R.  380. 

V.  Latham,  8  S.  £.  K.  488.    See,  also,  '  Ex  parte  McMeechen,  12  Ark.  70; 

Fleming  v.  Coms.,  31    W.   Va.    608  ;  Ex  parte  City  of  Little  Rock,  26  Id.  52; 

Alderson  v.  Coms. ,  Id.  633.        '  >  High  Ex.  Rem.  J  773. 

2  Powelson  v.  Lockwood,  82  Cal.  *  Havemeyer  v.  Superior  Coorty  S4. 

613;  Mancello  v.  Bellrude,  11  Pac.  R.  Cal.  327. 

501.    In  Yearian  v.  Spiers,  4  Utah,  385,  ^ 
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ited.  If  so,  the  writ  will  be  granted  at  any  stage  of  the  pro- 
ceedings, even  after  verdict  and  judgment.  ^' 

Want  of  Jurisdiction  not  apparent  on  face  of  proce^edings* 

Where  the  inferior  court  has  jurisdiction  of  the  principal  mat- 
ter in  controversy,  but  not  of  certain  matters  connected  there- 
with which  arise  collaterally,  yet  the  defendant,  without  objec- 
tion on  that  ground,  pleads  to  the  merits  and  goes  to  trial,  he 
cannot  thereafter  obtain  the  aid  of  a  writ  of  prohibition  to  stay 
the  judgment.* 


*  Smith  V.  Langley,  Lee's  Ca.  temp. 
H.  317.  It  is  said:  "The  rule  of  grant- 
ing prohibition  before  or  after  sentence 
is  this :  That  before  sentence  you  may  have 
a  prohibition  upon  suggestion  of  a  mat- 
ter of  fact,  not  appearing  upon  the  pro- 
ceedings below;  but  after  sentence  you 
cannot  overturn  the  proceedings , by  a 
bare  averment  of  a  fact ;  yet,  if  there  be 
a  want  of  jurisdiction  appearing  upon 
the  face  of  the  libel,  or  any  part  of  their 
proceedings,  that  is  sufficient  ground  for 
a  prohibition  after  sentence,  whether 
the  cause  be  in  an  ecclesiastical  court, 
or  in  the  court  of  admiralty.**  High 
Ex.  Rem.  §  734 ;  Keech  v.  Potts,  I  Keb. 
3 ;  Gardiner  v.  Booth,  2  Salk.  548 ;  Cat- 
chside  v.  Ovington,3  Burr.  1922;  Asgillv. 
Hunt,  10  Mod.  R.  439;  Chickham  v. 
Dickson,  12  Id.  132. 

'  Full  V.  Hutchins,  Cowp.  422.     In 
this  case  Lord  Mansfield  said:    "The 
qaestion  is,  whether  this  application,  be- 
ing made  after  sentence,  is  not  too  late. 
Upon  consideration  of  the  principles  on 
which  this  doctrine  is  founded,  and  upon 
looking  into  the  case,  we  are  all  of  opin- 
ion that  the  defendant  in  this  case  comes 
too  late  after  sentence.     Wliere  matters, 
which  are  triable  at  common  law,  arise 
incidentally  in  a  cause,  and  the  ecclesi- 
astical court  has  jurisdiction  in  the  prin- 
cipal point,  this  court  will  not  grant  a 
prohibition  to  stay  trial.     For  instance, 
if  the  construction  of  an  act  of  Parlia- 
ment comes  in  question,  or  a  release  be 
pleaded,  they  shall  not  be  prohibited  un- 
less the  court  proceed  to  try  contrary  to 
the  principles  and  course  of  the  common 


law,  as  if  they  refuse  one  witness,  etc» 
And  this  is  expressly  laid  down  by  Lord 
Hale  in  2  Lev.  64  ;  Sir  Wm.  Juxon  v. 
Lord  Byron.  There  is  another  denomina- 
tion of  cases  under  which  the  present 
case  comes,  where  matters  are  so  prop- 
erly and  essentially  triable  at  common 
law  that  if  the  party  comes  for  a  prohibi- 
tion before  sentence,  this  court  will  grant 
it  for  the  sake  of  the  trial.  But  if  the 
party  submit  to  trial,  he  is  afterward  too 
late.  The  distinction  in  respect  of  cases 
where  a  prohibition  does  or  docs  not  lie 
after  sentence  is  this:  If  it  appears  on 
the  face  of  the  libel  that  the  ecclesiastical 
court  has  no  jurisdiction  of  the  cause, 
a  prohibition  shall  go;  because  there  iti'^ 
teres t  reipublicae  that  they  should  not 
encroach  upon  the  jurisdiction  of  the 
temporal  courts,  and  in  such  case  their 
sentence  is  a  nullity.  Therefore,  in  the 
case  of  Paxton  v.  Knight,  i  Burr.  314, 
the  court,  though  against  their  inclina- 
tion, granted  a  prohibition,  because  it  ap- 
peared on  the  face  of  the  libel  that  the 
ecclesiastical  court  had  no  jurisdiction. 
This  doctrine  and  distinction  is  fully  set* 
tied  and  established  in  a  case  reported  in 
10  Mod.  12,  Banister  v.  Hopton.  There, 
upon  a  motion  after  sentence  for  a  pro- 
hibition to  the  spiritual  court  upon  a 
question  of  prescription,  the  court  held, 
that  though  it  were  a  matter  triable  at 
common  law,  yet  if  the  party  submit  to 
trial,  it  will  be  too  late  for  a  prohibition 
after  sentence.  In  the  margin  of  that 
case  is  cited  2  Salk.  548,  which  is  cited 
for  the  true  distinction  where  a  prohibi' 
tion  shall  or  shall  not  lie  after  sentence. 


276 


TREATISE   ON   THE    LAW   OF   CODE     PLEADING. 


In  what  cases  vpit  may  be  gri'anted.  The  right  to  grant  the 
writ  is  not  to  be  confined  to  cases  where  the  inferior  court  has 
no  jurisdiction  whatever,  but  includes,  also,  cases  where  the 
court  has  jurisdiction  of  the  subject  matter,  but  in  the 
determination  of  the  same  it  exceeds  its  lawful  authority.  , 
Thus,  where  a  party  had  been  convicted  of  a  felony,  and  the 
court,  at  a  subsequent  term  thereof,  granted  a  new  trial,  with- 
out authority  of  law,  it  was  held  to  be  a  proper  case  in  which 
to  grant  the  writ.^ 


and  there  it  is  said,  that  if  it  appear  in 
the  libel  or  proceedings  of  the  cause,  that 
the  cognizance  of  the  cause  does  not  be- 
long to  the  spiritual  court,  a  prohibition 
shall  go,  even  after  sentence.  It  shall 
go  where  tliey  have  no  cognizance  of  the 
cause,  not  where  there  is  only  a  defect  of 
trial." 

*  Quimbo  Appo  v.  The  People, 
20  N.  Y.  531.  Selden,  J.,  says:  "The 
most  frequent  occasions  for  the  use  of 
the  writ  are  where  a  subordinate  tribunal 
assumes  to  entertain  some  cause  or  pro- 
ceeding over  which  it  has  no  controL 
But  the  necessity  for  the  writ  is  the  same 
where  in  a  matter  of  which  such  tribunal 
has  jurisdiction  it  goes  beyond  its  legiti- 
mate powers,  and  the  authorities  show 
tli3t  the  writ  is  equally  applicable  to 
such  a  case.  Mr.  Jacob,  treating  of 
this  writ,  after  saying  that  it  may  issue 
to  inferior  courts  of  every  description, 
whether  ecclesiastical,  temporal,  military 
or  maritime,  whenever  they  attempt  to 
take  cognizance  of  causes  over  which 
they  have  no  jurisdiction,  adds :  *  Or  if, 
in  handling  of  matters  clearly  within 
their  cognizance,  they  transgress  the 
bounds  prescribed  to  them  by  the  laws 
of  England,  as  where  they  require  two 
witnesses  to  prove  the  payment  of  a  leg- 
acy.' Jac.  Law  Die,  title  Prohibition. 
In  the  case  of  Darby  v.  Cosens,  I  T. 
R.  552,  the  defendant,  who  was  vicar  of 
the  parish  of  Long  Benton,  had  sued 
Darby  in  an  ecclesiastical  court  for 
tithes,  that  being  an  action  appropriate 
to  the  jurisdiction  of  that  court;  but  the 
defendant  having  set  up  a  modus  by  way 


of   defense,^  an    issue    was    presented 
which    the  ecclesiastical  court  had  no 
authority  to  try ;  still,  as  it  assumed  to 
proceed  with  the  case,  upon  application 
to  the  court  of  king's  bench,  a  writ  of 
prohibition    was   issued.     The    precise 
objection  made  here  was  taken   in  the 
case  *  of  Leman    v.    Goulty,    3    T.    R. 
3,    where  certain  churchwardens    were 
cited  in  the  bishop's  court  to  exhibit,  on 
oath,  an  account  of  the  monejrs  received 
and    paid    by   them.     Objections  being 
made  to  one  or  two  items  of  the  account, 
the  bishop  required  them  to  pay  a  cer- 
tain amount,  and,  upon  their  refusing, 
was   proceeding  still  further  with   the 
case,  when  a  rule  was  obtained  in  the 
court  of  king's  bench  to  show  cause  why 
a  writ  of  prohibition  should  not  issue, 
and   the  counsel,  in  showing  cause,  in- 
sisted that  as   the  bishop's  court   had 
original  jurisdiction  of  the  cause,   the 
error  should  be  corrected  upon  appeal, 
and  was  not  a  ground  for  a  writ  of  pro- 
hibition ;    but    the  court  allowed    the 
writ,  and  Lord  Kenyon,  after  admitting 
that,  for  a  mere  error  in  giving  a  judg- 
ment, which  the  court  had  power  to  ren- 
der, the  writ  would  not  lie,  said :  *  Now, 
in  this  case,  with  respect  to   the  com- 
pelling of  a  production  of  the  church- 
wardens'  accounts,  the  spiritual   court 
had  exclusive  jurisdiction,  but  there  their 
authority  ceases,  and  everything  which 
they  did  afterward  was  an  excess  of  ju- 
risdiction, for  which  a  prohibition  ought 
to  be  granted.'     These  cases  prove  that 
the  writ  lies  to  prevent  the  exercise  of 
any  unauthorized  power,  in  a  cause  or 
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When   it  may    be   panted    while    appeal   is  pending^* 

While  an  appeal  is  pending  from  an  inferior  to  a  superior 
court,  and  an  attempt  is  made  by  the  former  to  execute  the 
judgment  appealed  from,  a  writ  may,  in  a  proper  case,  be 
granted.  ^  But  it  will  not  be  issued  to  prevent  the  enforce- 
ment of  a  judgment  because  the  inferior  court  refused  to  re- 
ceive certain  evidence  on  the  trial, ^  nor  to  prevent  a  court- 
martial  from  proceeding  upon  certain  charges  and  specific 
actions  within  its  jurisdiction,^  nor  to  restrain  the  collection  of 
fines  imposed  by  a  court-martial,  under  the  militia  laws,  where 
it  had  jurisdiction.^ 

Parties.  In  England  the  proceeding  is  ordinarily  carried 
on  in  the  name  of  the  sovereign,  and  the  same  general  rule 
prevails  in  this  country.  It  is  irregular,  therefore,  to  issue  the 
writ  in  the  name  of  a  private  person  in  place  of  the  state,  yet 
if  jurisdiction  has  actually  been  usurped  by  the  inferior  court, 
the  writ  will  not  be  set  aside  for  that  defect.  ^  So  it  may  be 
granted,  in  a  proper  case,  on  the  application  of  either  of  the 
parties,  in  the  inferior  court.®  The  inferior  court  and  adverse 
party  in  that  court  should  be  made  defendants. 

Action  by  volunteer.  Real  party  in  interest.  Mr.  Higli, 
in  his  valuable  work,  contends  that,  both  upon  principle  and 
authority,  a  mere  volunteer,  who  has  no  interest  in  the  proceed- 
ings sought  to  be  prohibited,  may  maintain  the  action.  ^  How- 
ever this  may  be  at  common  law,  the  action  under  the  code 
must  be  brought  by  the  real  party  in  interest  —  the  party  ag- 
grieved. •  But  even  at  common  law  a  relator  has  been  required 
to  show  that  he  had  an  interest,  and  would  sustain  damage  by 
the  alleged  want  of  jurisdiction.^ 


proceeding  of  which  the  subordinate  tri- 
banal  has  jurisdiction,  no  less  than 
when  the  entire  cause  is  without  its  ju- 
rjjsdiction. " 

^  State  V.  Judge,  21  La.  An.  735; . 
State  y.  Judge,  24  Id.  598;  Harriman 
▼.  Co.  Con.,  53  Mo.  83.  In  most  or  all 
of  the  states  the  right  of  appeal  is  reg- 
ulated bjr  statute,  and,  as  a  condition  of 
staying  the  judgment,  an  undertaking 
with  approved  security  must  1)e  given 
within  a  certain  number  of  days.  Where 
sacb  nndertaking  has  not  been  given  it 


is  pretty  clear  that  a  writ  of  prohibition 
would  not  be  granted  to  stay  the  enforce- 
ment of  the  judgment. 

*  State  ex  rel  Leonard,  3  Rich.  iii. 
'  Washburn  v.  Phillips,  2  Mete.  296. 

♦  State  V.  Edwards,  i  McMuUan, 
215 ;  High  Ex.  Rem.  $  789-791. 

»  Baldwin  V.  Cooley,  i  Rich.  (N.  S.) 
256. 

«  Clapham  v.  Wray,  12  Mod.  R.  423. 

'  High  on  Ex.  Rem.  §  779. 

"  Queen  v.  Twiss,  L.  R.  4  Q.  B. 
407;  Forster  v.  Forster,  4  B.  &   S.  187. 
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Procedure  to  obtain  the  writ.  In  the  absence  of  any 
statute  or  rules  of  court  regulating  the  matter,  the  proper^pro- 
cedure  seems  to  be  to  file  in  the  court  having  power  to  issue 
the  writ,  a  petition  or  information  of  that  nature,  duly  verified, 
setting  forth  the  facts  upon  which  the  relator  bases  bis  claim 
for  relief.^ 

Petition  for  writ.  Title  of  cause.  First.  The  relator 
should  allege  that  on  the  day  of one com- 


menced an  action  against  him  in 


court  of 


county. 


,  upon  the  following  cause  of  action  (set  out  a  copy  of  the 

petition,  or  state  fully,  so  that  the  want  of  jurisdiction  may  ap- 
pear), and  that  summons  was  duly  issued  thereon  and  served 
on  petitioner. 

Second.     On  the day  of  — ^  the  petitioner  filed  an 

answer  in  said  cause  and  objected  to  the  jurisdiction  of  the  court 
as  follows  (copy  answer),  which  objections  and  answer  the  court 
overruled  and  held  not  sufficient  to  oust  it  of  jurisdiction. 

Third.     Said  cause  is  set  for  hearing  on  the  dsiy  of 

,  and,  notwithstanding  said  objections  of  the  petitioner^ 

said  court  will  proceed  to  hear  and  determine  said  cause  and 
render  judgment  against  your  petitioner.  Add  an  appropriate 
prayer  and  verification. 


*  Ex  parte  Williams,  4  Ark.  537.  In 
this  case  Dickinson,  J.  (p.  545),  says: 
••  We  understand  then,  that  a  party  wish- 
ing to  avail  himself  of  this  writ  in  oar 
courts  must,  if  the  facts  are  not  pre- 
sented by  the  record  of  the  inferior 
court,  make  the  proper  suggestion  to 
the  superior  tribunal,  setting  forth  all 
the  material  facts  on  which  he  relies, 
with  the  proper  allegations,  and  if  the 
facts  do  not  appear  on  the  record,  verify 
the  trutli  of  them  by  affidavit.  Upon 
the  presentation  of  the  suggestion,  a 
rule  should  be  entered  upon  the  oppo- 
site party,  requiring  him  to  show  cause, 
upon  a  given  day,  in  court,  why  the  writ 
should  not  issue;  which  rule,  when  so 
sustained  and  served  upon  the  inferior 
court  and  the  party,  shall  stay  all  fur- 


ther proceedings  in  the  case,  and  the 
court  will  then,  in  their  discretion,  make 
it  absolute  or  discharge  it,  and  if  the 
former,  direct  the  party  to  declare  with- 
out issuing  the  writ  If  the  defendant, 
upon  the  suggestion  being  presented, 
admits  the  facts,  the  rule  will  go  and  the 
writ  issue.  But  if  he  insists  upon  a 
declaration,  the  case  then  takes  its  ordi- 
nary course  and  must  be  decided  upon 
demurrer,  or  plea  of  the  merits,  and  tlie 
writ  be  granted  or  the  cause  remanded 
to  its  original  jurisdiction,  to  be  there 
proceeded  in  and  determined.  As  it  is  a 
qui  tarn  action,  under  our  statute,  a 
bond  for  costs  must  be  filed  before  or 
upon  the  filing  of  the  declaration,  which 
is  the  commencement  of  the  action." 
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QUO  WARRANTO. 

Quo  warranto  is  the  name  of  a  proceeding  by  which  the 
government  seeks  to  recover  an  office  or  franchise  from  the 
person  or  corporation  in  possession  of  it.  ^  The  writ  of  quo 
warranto  has  given  place  to  an  information  in  the  nature  of  a 
quo  warranto.  This,  though  in  form  of  a  criminal,  is  in  sub- 
stance a  civil  action,  to  try  the  mere  right  to  an  office  or  fran- 
chise. * 

Blackstone  says  proceedings  by  writ  were  discontinued  be- 
cause of  the  great  length  of  the  process,  and  the  modern  pro- 
cedure was  adopted,  wherein  the  process  by  information  is 
more  speedy,  ^  The  writ  of  quo  warranto  was  a  civil  remedy, 
whereas  proceeding  by  information  originally  was  a  criminal 
method  of  prosecution,  as  well  to  punish  the  usurper  by  a  fine 
for  the  usurpation  of  the  franchise  as  to  oust  him,  or  seize  it 
for  the  crown;  but  it  has  long  been  applied  to  the  mere  pur- 
poses of  trying  the  civil  right.* 

Private  persons  cannot  maintain  action,  wlien*  A  pri- 
vate person  who  does  not  claim  a  right  to  the  office  cannot 
institute  or  maintain  the  action.  In  such  case  the  prosecu- 
tion is  a  public  one  and  must  be  conducted  by  the  attorney- 
general.  * 


*  2  Bouv.  Law  Diet.  405. 

*  Id.     2  Kent's  Com.  312. 
■  3  Cora.  263. 

*  3  Blackstone  Com.  263. 

'  In  Vrooman  v.  Michie,  69  Mich. 
42,  the  relator  claimed  to  hold  over  under 
an  old  appointment  the  office  of  super- 
intendent of  the  poor  of  Wayne  county, 
to  which  the  respondent  had  been  ap- 
pointed. The  respondent  answered  that 
he  had  been  only  appointed,  etc.,  and 
that  the  relator  was  disqualified  to  hold 
the  office  because  he  was  a  member  of 
the  board  of  supervisors,  etc.  The 
court,  by  Campbell,  J.,  says:  "The  stat- 
ute on  the  subject  does  not  contain 
specific  directions  concerning  the  gen- 
eral practice  in  such  cases,  bat  it  evi- 
dently was  designed  to  allow  the  courts 
to  permit  suits  to  determine  private 
rights  of  relators  on  a  proper  showing, 


without  bringing  in  the  representative 
of  the  public,  and,  therefore,  without 
binding  the  public  by  the  judgment. 
There  is  nothing  in  the  statute  indicat- 
ing that  the  relator  is  to  represent  the 
public.  This  would  be  contrary  to  ail 
of  our  system  of  public  prosecutions  and 
suits  on  behalf  of  the  people.  The  stat- 
ute provides  no  means  of  intervention  in 
such  cases  to  save  the  public  interests 
which  it  would  be  dangerous  to  leave 
subject  to  private  handling.  The  statu- 
tory relation  by  a  private  claimant  of 
office  is  a  purely  private  litigation,  andis 
substantially  a  civil  proceeding  in  which 
the  plaintiff  has  the  burden  of  the  con- 
troverey.  No  private  citizen  has  any 
right  to  compel  an  officer  to  show  title 
until  he  has  shown  his  own  right  in  the 
first  place  to  attack  it.  In  such  a  con- 
troversy it  is  manifest  that  a  plea  show- 
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If  the  person  informed  against  merely  claims  the  right  to 
the  office,  but  is  not  absolutely  in  possession  thereof,  the  action 
will  not  lie.^ 

'  Leave  to  file  not  a  matter  of  strict  right.  In  cases  where 
it  is  necessary  to  obtain  leave  in  order  to  file  an  information, 
such  leave  is  not  a  matter  of  strict  right,  but  is  to  be  deter- 
mined by  the  circumstances  of  each  case.  It  is  proper  for  the 
court  to  take  into  consideration  the  facts  that  no  person  com- 
plains of  being  deprived  of  the  office  of  which  it  is  alleged  that 
the  respondent  is  in  possession  ;  that  the  term  of  office  is  short 
and  has  partially  expired  when  the  application  is  made;  also, 
that  the  matter  involved  is  but  of  little  practical  import.^ 

An  officer  will  not  be  compelled  by  mandamus  to  grant 
leave  to  bring  an  action.  Where  an  information  is  brought 
by  a  private  relator,  the  usual  practice,  where  there  is  no  statute 
or  rule  of  court  to  the  contrary,  is  to  present  to  the  proper 
court  a  petition,  duly  verified,  upon  which  a  rule  will  be  issued 
requiring  the  defendant  to  show  cause  why  the  information 
should  not  be  filed.  ^  In  other  cases,  however,  a  summons  is 
issued. 

The  terms  "  quo  warranto'*  and  "  information  in  the  nature 
of,*'  being  the  means  by  which  the  right  to  a  public  office  or 
franchise  is  determined,  are  practically  synonymous  terms.* 


ing  that  relator  has  no  rights  is  as  appro- 
priate as  one  setting  up  title  in  the 
respondent.  Either,  if  established,  is  a 
complete  defense. "  See,  also,  Weston  v. 
Lane,  40  Kas.  479. 

'  King  V.  Whitwell,  5  T.  R.  85  ; 
High's  Extraordinary  Remedies,  $  627; 
People  V.  Common  Council,  77  N.  Y. 

503. 

«  High's   Ex.    Rem.  $   628;   Vroo- 

man  v.    Michie,  69   Mich.  42;  State  v. 

Fisher,  28  Vl  714.     In  re   Mayor   of 

Penryn,  i  Stra.  582 ;  State  v.  Elder,  47 

N.  W.  R.  71a 

3  High's  Ex.  Rem.  $  731;  U.  S. 
V.  Lockwood,  I  Pinney  (Wis.)  359; 
Commonwealth  v.  Jones,  12  Pa.  St. 
365.  In  re  Bank  of  Mount  Pleasant, 
5  Ohio,  249. 

*  In   State  v.  Messmore,    14  Wis. 


115,  Dixon,  Ch.  J.,  in  referring  to  State 
V.  Foote,  1 1  Wis.  14,  says :  "  The  com- 
plaint in  that  case  was  styled  an  'infor- 
mation,' and  the  summons  here  is  copied 
from  the  one  there  issued.  *  *  It  was 
insisted  that  section  3  of  article  VII.  of 
the  constitution  only  gave  the  court 
power  to  issue  the  writ  of  quo  warranto 
at  common  law ;  that  the  statute  of  1849 
abolished  the  common  law  writ  and  sub- 
stituted the  proceeding  by  information ; 
that  the  present  statute  abrogated  both 
the  writ  and  the  information,  and  declar- 
ed a  civil  action  to  be  the  only  remedy; 
and  as  it  was  a  mere  civil  action  it  could 
not  be  entertained.  We  considered  that 
the  framers  of  the  constitution  looked 
rather  to  the  substance  than  the  form ; 
that  t^ir  object  was  not  so  much  to  give 
us  power  to  issue  a  writ  of  a  prescribed 
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In  order  to  authorize  a  proceeding  in  the  nature  of  quo  war- 
ranto the  person  or  corporation  against  whom  it  is  directed 
must  be  in  actual  possession  of  the  disputed  office  or  franchise. 
It  is  not  sufficient  to  claim  a  right  to  the  same,  but  there  must 
be  an  actual  user,  or  the  proceeding  will  not  lie.  ^  Upon  filing 
the  information  a  summons  is  issued  as  in  a  civil  action,  and 
the  issues  are  made  up  in  the  same  manner  as  in  ordinary 
actions  at  law. 

Quo  warranto  will  He  to  test  the  title  to  any  public  office 
the  tenure  of  which  is  fixed  and  permanent,  provided  it  is  a 
substantive  office,  and  not  merely  a  function  or  employment  of 
a  deputy  or  servant  held  at  the  pleasure  of  another.  ^ 

The  returns  of  canvassing  officers  are  va^x^Xy  prima  facie 
evidence  of  an  election,  and  the  court  may  go  behind  the 
returns  and  determine  the  facts  as  to  the  election.  Where  a 
defendant,  in  his  answer,  admits  that  on  the  face  of  the  returns 
the  relator  was  elected,  but  alleges  that  he  obtained  such  elec- 
tion by  fraud  and  illegal  votes,  but  offers  no  proof  in  support 
of  his  answer,  judgment  will  be  rendered  for  the  relator.^ 
The  remedy  extends  to  military  offices.* 

Quo  warranto  will  not  lie  where  mandamus  is  the  proper 
remedy —  as  where  a  county  officer  has  given  a  sufficient  bond 
which  the  commissioners  refuse  to  approve.  The  remedy  is, 
to  compel  them  to  act  —  not  to  proceed  by  quo  warranto 
against  the  incumbent.^ 

Quo  warranto  will  not  lie  for  the  sole  purpose  of  determin- 
ing who  has  the  power  of  appointment  to  an  office,  it  being 


form  as  to  enable  us  to  hear  and  deter- 
mine controversies  of  a  certain  character; 
and  that  this  jurisdiction  could  not  be 
taken  aivay  by  any  legislative  changes 
in  the  form  of  the  remedy,  but  that  we 
might  adopt  any  new  process  which  was 
calculated  to  attain  the  same  end." 
State  V.  West.  Wis.  R.  Co.,  34  Wis. 
197;  State  V.  Gleason,  12  Fla.  190; 
People  V.  Utica  Ins.  Co.,  15  Johns.  358. 
«  King  V.  Whitwell,  5  T.  R.  85. 
There  must  be  a  tiser  or  possession  of  the 
office  or  franchise  to  authorize  the  infor- 


mation, and  a  mere  claim  is  insufficient. 
Rex  V.  Ponsonby,  i  Ves.  Jr.  I ;  Bull  N. 
P.  211  ;  4  East,  337  ;  3  Bacon's  Abr. 
645;  People  V.  Thompson,  16  Wend. 
655. 

«  Darley  v.  The  Queen,  12  CI.  & 
Fin.  520 ;  People  y.  Hills,  i  I^nsing, 
202 ;  State  v.  Champlin,  2  Bailey,  220. 

»  State  v.  McCullough,  18  Pac.  R. 
756. 

♦  Com.  v.  Small,  26  Penn.  St,  31 ; 
State  V.  Brown,  5  R.  I.  i. 

^  State  y.  Lewis,  10  O.  S.  12^. 
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apparent  that  the  defendant  will  remain  in  office,  whatever  the 

decision.^ 

Mandamiui  will  not  lie  to  determine  the  disputed  title  to 

an  office;  nor  to  compel  the  admission  of  another  claimant  to 

an  office  already  filled  by  an  actual  incumbent  under  color  of 

right. « 

Where  an  information  is  filed  by  an  individual  to  oust  the 
incumbent  from  an  office  and  instate  the  relator  therein,  it 
must  state  facts  showing  the  right  of  the  relator  to  the  office.* 
If  the  relator  does  not  claim  the  office,  he  has  no  such  interest 
in  the  proceeding  as  will  entitle  him  to  maintain  the  action,  as 
it  must  be  brought  by  the  proper  public  officer.  The  infor- 
mation must  negative  the  right  of  the  incumbent  to  the  office. 
If  the  information  is  on  the  relation  of  an  individual,  it  should 
be  so  stated  therein.  Thus:  "  The  state  of ,  on  the  rela- 
tion of  A  B,"  and  such  individual  will  be  responsible  for  the 
costs  if  they  are  not  adjudged  against  the  defendant.  In 
other  cases  the  title  will  be  the  same  as  in  criminal  prosecu- 
tions. 

The  information  must  state  facts  which,  prima  facie,  show 
that  the  incumbent  is  not  entitled  to  the  office. 

To  authorize  the  proceedingr  the  public  must  have  some 
interest,  and  it  will  not  lie  against  persons  who  have  assumed 
a  trust  of  a  private  nature  —  as,  trustees  appointed  under  an 
act  of  the  legislature  to  settle  up  the  business  of  a  state 
bank.  *     In  the  case  cited  it  was  also  held,  correctly,  no  doubt, 

^  Brown  v.  Jeffries,  42  Kas.  605.  an  office  not  filled.     King  v.  Clarke,  2 

•  In  People  V.  Corporation,  3  Johns.  East,  75. 
Cases,  79,  it  is  said:  "  Where  the  office  '  State  v.  Stein,  13  Neb.  532;  State 

ii  already  filled  by  a  person  who  has  v.  Boal,  46  Mo.  529;  Miller  v.   Palermo, 

been  admitted  and  sworn,  and  it  is  by  12  Kas.  14;  The  People  v.   Walker,  23 

color   of  right,   a  mandamus  is  never  Barb.  304;  People  v.  Ryder,  2  Kernan, 

issued  to  admit  another  person;  because  433;  Respublica  v.  Griffiths,  2  DalL  112; 

the  corporation,   being   a  third  party.  Com.  v.  Jones,  12  Penn.   St  365;  Com. 

may  admit  or  not,  at  pleasure,  and  the  v.  Cluley,  56  Penn.  St.  270. 
rights  of  the  party  in  office  may  be  in-  *  People  v.  Ridgley,  21  IlL  66.     In 

jured  without  his  having  an  opportunity  this  case  Judge  Breese,  after  mentioning 

to  make  a  defense.     The  proper  remedy,  the  powers  of  the  trustees,  says:     "  In 

in  the  first  instance,  is  by  information  in  one  word,  to  administer  on  the  eflfects  of 

the  nature  of  a  quo  warranto  by  which  a  defunct  corporation.  These  were  duties 

the  rights  of  the  parties  may  be  tried. "  of  a  special  character,   applicable  alone 

Anderson  v.  Colson,   l  Neb.   172.     The  to  a  particular  corporation  and  nothing 

rule  is  different,  however,  when  the  only  more.     It  has  none  of  the  constituents 

object  of  the  writ  is  to  swear  one  into  oian  ofT.ce,  none  whatever.*' 
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that  the  power  thus  conferred  was  not  a  franchise.  The 
remedy  of  a  party  aggrieved  in  such  case  is  in  equity  for  an 
accounting,  and  if  sufficient  cause  exists  to  remove  the  trustee. 

The  tests  in  the  English  cases  for  determining  when  an  in- 
formation will  lie  appear  to  be:  First.  That  the  office  is  de- 
rived from  the  sovereign  authority.  Second.  That  its  tenure 
IS  fixed  and  permanent.  Third.  That  the  duties  are  of  a 
public  nature.^  The  statute  includes  "  any  office  in  any  cor- 
poration created  by  the  laws  of  this  state." 

Private  corporations.  Quo  warranto  will  lie  against  a 
private  corporation  for  willful  misuser  or  non-user  of  its  fran- 
chises. ^ 

A  corporation i  being  a  mere  creature  of  law,  possesses 
only  those  properties  which  the  charter  of  its  creation  confers 
upon  it,  either  expressly  or  as  incidental  to  its  very  existence.* 
Hence  the  right  of  the  government  that  created  it  to  inquire 
into  the  use  it  makes  of  its  franchise,  and,  in  case  of  misuser, 
non-user  or  usurpation,  to  declare  a  forfeiture.* 

Where  a  corporation  is  attempting  to  exercise  rights  not 
conferred  by  its  charter,  or  is  carrying  on  a  business  without 
authority  of  law,  quo  warranto  is  the  proper  proceeding  to 
obtain  a  judgment  of  ouster.  *»  But  a  substantial  compliance 
with  the  terms  of  the  charter  is  all  that  is  required,  and  slight 
departures  will  not  work  a  forfeiture.  ^ 

Where  certain  persons  act  as  a  corporation  without  being 
authorized  by  law,  or  if,  being  incorporated,  do  or  omit 'acts 

^  In  Darley  v.  The  Queen,  12  CI.  '  Chief  Justice  Marshall,  in  Dart- 

and  Fin.  520,  Chief  Justice  Tindal  says:  mouth  College  v.  Woodward,  4  Wheat. 

«  The  result  appears  to  be  that  this  pro-  636. 

ceeding  by  information  in  the  nature  of  a  ^  In  Com.  v.  Commercial  Bank,  28 

quo  warranto  will  lie  for  usurping  any  Penn.  St   383,  it  is  said:     **  It  may  be 

office,  whether  created  by  charter  alone  affirmed  as  a  general  principle,  that  where 

or  by  the  crown  with  the  consent  of  par-  there  has  been  a  misuer  or  a  non-user  in 

liament,  provided  the  office  be  of  a  public  regard    to    matters    which   are  of  the 

nature,  and    a    substantive    office,  not  essence  of  the  contract  between  the  cor- 

merely  the  function  or  employment  of  a  poration  and  the  state,  and  the  acts  and 

deputy  or  servant  held  at  the  will  or  omissions  have  been  repeated  and  willful, 

pleasure  of  others.  High  on  Ex.  Rem. ,  they  constitute  just  ground  of  forfeiture.  ** 
%  626,  and  cases  cited.  *  People   v.    Utica  Ins.    Co.,    15 

«  Angell  &  Ames  on  Corp.,  $  774 ;  Johns.  358. 
State  v.  C.  B.  N.  Ferry  Co.,  11  Neb.  «  People  v.  K.  &  M.  Turnpike,  23 

354.  Wend.  193. 
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which  amount  to  a  surrender  of  their  rights  as  a  corporation, 
or  exercise  powers  not  conferred,  an  information  may  be  filed 
for  the  dissolution  of  the  corporation.  Thus,  where  a  number 
of  persons  who  were  conducting  the  business  of  insurance 
profess  to  limit  their  liability  to  the  amount  of  money  con- 
tributed by  each,  by  issuing  certificates  of  membership  trans- 
ferable by  assignment  of  the  member  or  his  personal  repre- 
sentative, quo  warranto  will  lie  against  them.^ 

To  work  a  forfeiture,  there  must  in  general  be  some  wrong 
arising  from  willful  abuse  of  its  powers  or  improper  neglect. 
It  must  be  something  more  than  accidental  negligence  or  mis- 
lake.*  A  cause  of  forfeiture  can  be  taken  advantage  of  only 
by  the  state  in  a  direct  proceeding  against  the  corporation  for 
that  purpose.  The  corporation  will  then  be  permitted  to  an- 
swer, and  the  issue  be  tried  as  in  other  cases.  Quo  warranto 
is  not  the  proper  remedy  to  annul  a  city  ordinance  passed  in 
an  irregular  manner. 

Uuder  lawsof  the  United  States.  A  proceeding  to  test 
the  title  to  an  office  under  the  laws  of  the  United  States,  must 
be  brought  in  the  name  of  the  United  States,  and  if  the  officer 


'  Greene  v.  People,  21  N.  E.  R. 
605,  Schoiield,  J. ,  very  clearly  states  the 
law  as  follows:  "  In  two  respects  at 
least,  these  respondents  are  acting  as  a 
corporation,  and  it  is  not  pretended  that 
they  are  actually  incorporated,  viz.: 
First,  in  professedly  limiting  their  liabil- 
ity to  the  amount  of  money  contributed 
by  each.  Second,  in  assuming  to  give  per- 
petuity  to  the  business  by  making 
membership  certificates  transferable  by 
the  assignment  of  the  member  or  his 
p)ersonal  representatives.  It  may,  be  as 
contended  by  counsel,  that  individuals 
may  insure  property  against  loss  by  fire. 
They  cannot  limit  their  liability  to  any 
given  amount  of  capital  they  choose  to 
set  apart  for  that  purpose,  nor  can  they 
perpetuate  the  business  without  change  of 
capital  beyond  their  own  lives  indefinitely. 
These  things  can  only  be  done  by  a  cor- 
poration. Ang.  &  A.  Corp.  (9th  ed. )  ji  41; 
2  Kent  Comm.     (8th    ed. )     296-298  ; 


Pars.  Partn.  (2  Amer.  ed.)  544;  Gow. 
Part.  (2  Amer.  ed. )  1 7.  The  fact  that 
these  respondents  may  be  legally  held  in- 
dividually liable  upon  any  policies  they 
may  have  issued  does  not  relieve  them  of 
the  charge  of  having  acted  as  a  corpora- 
tion. They  are,  if  individually  liable, 
only  liable  because  they  have  no  stat- 
utory authority  to  do  what  they  have 
assumed  to  do,  because,  instead  of  being 
a  corporation  in  fact,  they  have  usurped 
the  powers  of  a  corporation.  Were  we 
to  hold  that  these  respondents  can  do, 
without  any  legislative  authority,  what 
they  here  assume  to  do,  our  insurance  laws 
ought  to' be  repealed  ;^r  individuals 
then,  by.  organizing  in  this  manner,  could 
escape  both  individual  and  corporate 
liability  beyond  the  amount  of  assets 
they  might  choose  to  place  in  the  hands 
of  their  trustee  as  the  basis  of  their  liabil- 
ity." 

*  Angel  &  A.  on  Corp.  $  776. 
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proceeded  against  is  judge  in  one  of  the  territories,  the  action 
cannot  be  brought  in  the  name  of  the  territory.^ 

Where  the  officer  Is  removable  at  pleasure  quo  warranto 
will  not  lie.^ 

In  framing  a  petition  the  relator  should  set  forth  the  title 

of  a  case,  as  "  The  people   of  the  state  of by  A  B,  the 

attorney-general,  upon  the  complaint  and  information  of  C  D, 

allege,  first,  that  on  the  day  of 18——,  the  said  C 

D    was  a  citizen  of  the  U.  S.,  and  an  elector  and  resident  of 

,  and  then  had,  and  now  has,  all  the  qualifications  required 

by  law  to  hold  the  office  of in  said  ;  that  at  the 

election  held  in for  the  election  of  one and  for  other 

officers   in   accordance   with  the  provisions  of  law,  said   C  D 

received  for  the  office  of of  said  515    votes,  and  E 

F  received  for  said  office  325  votes,  and  said  CD  was  there- 
by elected ,  and  from  the day  of 18 ,  and  ac- 
cepted the  same  and  claims  to  exercise  the  duties  of  said  office. " 

Third.     Notwithstanding  the  claim  of  the  relator  to  said 

office,   said  E  F  on  the day  of 18 ,  and  from 

thence  continuously  hitherto,  without  any  legal  warrant,  claim 


^  Territory  of  Neb.  v.  Lockwood,  3 
Wall.  236. 

«  People  V.  Cain,  47  N.  W.  R.  484. 
Morse,  J.,  in  delivering  the  opinion  of 
the  court,  says  :    "  There  are  grades  of 
positions    denominated    'officers'  which 
do  not   rise  to  the  dignity  of  being  enti- 
tled to  the  notice  of  the  attorney -gen- 
eral by  information.**    People  v.  DeMill, 
15  Mich.  182.  See,  also,  Throop  v.  Lang- 
don,  40  Mich.  686.     It  is  certain  that  the 
intent  of  the  charter  is  tliat  these  police- 
men shall  be  subject  to  the  orders  and 
direction  of  the  common  council,   and 
that  such  council  has  the  power  at  any 
time  to  remove  them.  It  would,  therefore, 
be  useless  for  the  attorney-general,  on 
the  relation  of  anyone  of  them,  to  under- 
take to  determine  who  was  entitled  to  . 
the    position,    as,    before    the    matter 
was  judicially  determined,   the  council 
could,  at  once  and  forever,  end  the  con- 
troversy by  removing  one  and  appointing 


the  other,  or  by  ignoring  both  contest- 
ants and  putting  a  third  person  in  the 
place.  It  was  held  in  Port  man  v.  Com- 
missioners, 50  Mich.  258,  15  N.  W. 
Rep.  106,  that  the  superintendent  of 
fisheries  of  the  state  of  Michigan  was 
not  an  "  officer  "  within  the  meaning  of  the 
constitution  and  laws  of  this  state.  This 
opinion  was  founded  on  the  fact  that  he 
was  subject  to  the  orders  and  directions 
of  the  board  of  fish  commissioners,  and 
removable  at  their  pleasure.  We  are 
also  of  the  opinion  that  in  any  event  the 
four  respondents  in  this  case  codld  not 
properly  be  joined  in  one  information. 
The  title  of  one  does  not  depend  upon  the 
title  of  any  other,  and  if  it  were  a  case  of 
procedure  by  quo  warranto,  each  would 
be  entitled  to  be  proceeded  against  singly. 
Under  the  statutes  of  Utah  such  joinder 
seems  permissible.  People  v.  Cohn,  26 
Pac.  R.  928. 
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or  right,  has  used  and  exercised,  and  still  does  unlawfully  use 

and  exercise,  the  office  of for  the  term  aforesaid,  in  place 

of  said  C  D,  and  claims   to   be   in  place   of  said    C   D, 

and  the  use  and  enjoyment  of  the  rights  and  privileges  and 
franchises  of  said  office,  to  the  damage  and  prejudice  of  the 
right  of  said  relator.  The  said  attorney  therefore  prays  that  the 
defendant  be  declared  not  entitled  to  said  office,  and  that  he  be 
ousted  therefrom,  and  that  said  C  D  be  entitled  to  said  office, 
and  be  installed  therein,  to  assume  the  duties  thereof,  on  taking 
the  oath  and  giving  bond  required  by  law. 


REFORMATION    OF    CONTRACTS. 

V 

A  court  of  equity  will  give  effect  to  the  real  intention  of 
the  parties  when  that  can  be  ascertained  from  the  object  of  the 
instrument  and  circumstances  connected  with  the  case. 

The  presumption  is  that  a  written  contract  is  correct,  and 
expresses  the  intention  of  the  parties;  but  where  it  is  established 
by  satisfactory  proof,  or  may  be  inferred,  from  the  nature  of 
the  Cfise,  that  the  contract  is  not  what  the  parties  intended,  a 
court  of  equity  will  reform  the  instrument,  upon  the  petition 
of  one  of  the  parties,  where  it  would  be  inequitable  for  the  ad- 
verse party  to  enforce  it.^ 

Mistake  defined.  Judge  Story  defines  the  word  "mistake" 
as  "  some  unintentional  act,  or  omission,  or  error,  arising 
from  ignorance,  surprise,  imposition  or  misplaced  confidence.  "* 

The  definition  is  copied  and  approved  by  Snell,*  and  also  by 
Kerr.  *  This  definition  is  criticised  by  Pomeroy  in  his  valuable 
work  on  Equity  Jurisprudence.  ^  He  quotes,  with  approval,  the 
definition  given  by  Mr.  Haynes  in  his  lectures  on  Equity: 
"  Mistake  may  be  said  to  exist,  in  a  legal  sense,  where  a  person 
acting  upon  some  erroneous  conviction,  either  of  law  or  of  fact, 

^  Bradford  v.  The  Union  Bank,  13  days,  and  the  plaintiff  read  and  under- 

How.   66;    Wooden  v.    Haviland,    18  stood  it,  an  action  to  reform  it  cannot  be 

Conn.  loi;   0*Neil  v.  Teague,  8  Ala.  sustained. 
345;  Wait.  Act.  &  Def.  166.    InRoundy  *  Story's  Eq.  Juris.   J  iia 

V.  Kent,  37  N.  W.  R.  146,  the  supreme  '  Principles  of  Eq.  37a 

court  of  Iowa  held  that  where  a  con-  *  Fraud  &  Mis.  396. 

tract  was  under  consideration  for  several  ^  Pom.  £q.  Juris.  $  839. 
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executes  some  instrument,  or  does  some  act  which,but  for  that 
erroneous  conviction,  he  would  not  have  executed  or  done. " 
This  definition  appears  to  be  accurate  and  broad  enough  to  cover 
every  case. 

There  is  a  great  conflict  in  the  cases  in  which  relief  will  be 
granted  or  refused  where  there  is  a  mistake  of  law. 

It  is  impossible  in  this  connection  to  review  those  cases  at 
length. 

It  is  sufficient  to  say  that,  in  any  case  of  actual  mistake 
•whereby  the  complainant  has  suffered  wrong,  the  tendency  of 
the  courts  at  the  present  time  is  to  grant  relief. 

What  instrmuents  may  be  reformed.  Among  the  instru- 
ments which  maybe  reformed  may  be  mentioned  deeds,  leases, 
mortgages,  policies  of  insurance,  bonds,  negotiable  instru- 
ments, marriage  settlements  and  compromises.^ 

Judgments  and  records  may  also  be  corrected. 
•  Where  the  mistake  is  caused  by  the  fraud  of  the  defendant, 
the  facts  constituting  the  fraud  should  be  pleaded.  Thus,  sup- 
pose a  party  was  possessed  of  two  tracts  of  land  near  together, 
one  very  valuable,  and  the  other  worth  but  little,  and  the  de- 
fendant professing  to  show  the  plaintiiT  the  land,  should  take 
him  to  the  valuable  tract,  and  leave  him  to  infer  that  it  was  the 
land  which  he  was  desirous  of  selling.  In  such  case,  upon  the 
statement  of  the  facts  in  the  petition  and  satisfactory  proof 
thereof,  the  court  will  decree  a  conveyance  of  the  land  actu- 
ally sold.  '  The  purchaser  also,  upon  discovering  the  fraud,  if 
he  elects,  would  be  entitled  to  a  rescission. 

Where  a  mistake  is  made  in  the  description  of  property 
mortgaged,  the  error  may  be  corrected  in  an  action  to  foreclose 
the  mortgage,  the  necessary  allegations  being  made  in  the  pe- 
tition, and  the  proper  parties  being  brought  before  the  court.  ^ 

Impossible  date  reformed.  Keformation  to  sbow  breach. 
A  contract  dated  December  28th,   1886,  for  the  delivery  of 

^  3  Pom.    Eq.    Jum.  $  1376,  and  McMahon,  77  CaL  467  ;  Noel's  Exr.  v, 

cases  cited;  Chancellor  v.  Bell,  17  Atl.  R.  Gill,  84  Kj.  241  ;  Strickland  v.  Barber, 

684;  Roundy  V.  Kent,  75  Iowa,  662;  L.  76  Mich.  310;  Miller  v.  Small,  10  S.  W. 

S.  &  M.  S.  R.  Co  V.  Richards,  126  111.  R.  Sio. 

448;    Houston  V.   Faal,  86  Ala.  232;  '  Palmer  v.  Windrom,  12  Netx  494^ 

Witherington  t.  Mason,  Id.  345 ;  Eva  t.  Stewart  v.  Carter,  4  Neb.  564. 
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certain  lumber  August  1st,  1 886,  will  be  reformed  before  an 
action  is  brought  for  a  breach  thereof  by  inserting  the  date  in- 
tended by  the  parties,  viz.:  August  ist,  1887,  although  per- 
sons engaged  in  the  lumber  business  might  be  able  to  infer 
from  the  contract  itself  the  proper  time  of  delivery, ^  and  where 
an  action  is  brought  on  the  contract  for  a  breach  thereof,  it 
should  be  reformed  to  express  the  real  intent  of  the  parties. 

Reformation  of  insurance  policy.  A  policy  of  insur- 
ance may  be  reformed,  even  after  a  loss,  where  there  was  a 
mutual  mistake  of  the  parties,  by  reason  of  which  certain  prop- 
erty intended  to  be  covered  by  the  policy  was  omitted.^  So, 
where  it  is  claimed  that  insurance  was  effected  on  the  tontine 
plan,  by  which  the  policy-holder,  after  a  certain  period,  was 
entitled  to  withdraw  a  certain  sum,  if  he  so  desired,  the  policy 
may  be  reformed.*  And  a  mortgagee  who  has  stated  the  na- 
ture of  his  interest  to  the  insurance  agent  and  requested  a 
policy  of  insurance  on  that  interest  which,  through  mistake, 
was  made  in  favor  of  the  mortgagor,  may  have  the  policy  re- 
formed to  protect  his  interest.  * 


*  Cameron  v.  White,  74  Wis.  425. 
The  court  says  :  We  do  not  understand 
that  the  counsel  make  any  complaint 
upon  the  regularity  of  the  trial,  but  in- 
sist that  there  was  no  necessity  for  a 
reformation  of  the  contract,  claiming 
that  it  was  apparent  on  its  face  when  it 
was  intend^  that  its  performance  should 
take  place.  The  mistake  in  the  con- 
trACt  was  in  stating  that  it  should  be  per- 
formed on  or  before  the  1st  of  August, 
1886,  when  it  appeareil  on  the  face  of 
the  contract  that  the  contract  itself  was 
made  December  28th,  1886,  some  months 
after  its  performance  was  required.  It 
was  claimed  by  the  plaintiff  that  there 
was  a  mistake  in  the  date  of  performance, 
and  that  it  was  intended  to  have  been 
written  the  1st  day  of  August,  1887,  in- 
stead of  1S86.  We  think  the  court  was 
right  in  holding  tliat  it  was  necessary  to 
reform  the  contract  to  make  it  conform 
to  the  agreement  of  the  parties  before  an 
action  for  its  breach  could  be  sustained. 
The  date  of  performance  stated  in  the 
contract  being  an  impossible  date,  t^ere 


was  nothing  to  indicate  when  it  was  to 
be  jjerformed.  Although  lumbermen, 
and  men  familiar  with  that  branch  of 
business,  might  infer  that  the  date  of  per- 
formance intended  was  1887,  still  there 
M  as  no  certainty  about  the  matter.  The 
date  which  should  be  inserted  in  the  con- 
tract was  the  date  agreed  upon  between 
the  parties,  and  that  might  have  betm 
some  other  date  as  well  as  August  ist, 
1887. 

*  Spurr  V.  Home  Ins.  Co.,  40  Minn. 
424;  Spurr  V.  Com.,  etc.,  Co.,  Id.  428. 

'  Avery  v.   Eq.    Life,  etc.,  Co.,  52 
Hun,  392. 

*  Esch  v.  Home  Ins.  Ca ,  43  N.  W.  R. 
229.  Where,  however,  a  reformation 
was  sought  on  the  ground  that  the  de- 
fendant represented  that  the  cash  value 
of  the  policy  at  the  end  of  the  tontine 
l^riod  would  amount  to  a  certain  sum, 
it  was  held  that,  in  the  absence  of  a 
mutual  mistake,  such  representation 
would  not  warrant  a  reformation  so  as 
to  insert  an  absolute  covenant  that  the 
amount  of  the  cash  value  would  be  the 
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Relief  irranted,  when.  As  a  general  rule,  a  written  in- 
strument will  be  reformed  to  express  the  true  contract  of  the 
parties  in  all  cases  of  mutual  mistake,  and  also  where  there  has 
been  a  mistake  in  one  side  and  fraud  on  the  other.  But  to 
warrant  the  action  of  the  court  the  actual  ground  upon  which 
relief  is  sought  should  be  set  forth  in  the  petition  —  that  is,  if  a 
mistake  is  the  ground  for  relief,  that  should  be  alleged.  So,  of 
any  other  cause.  The  plaintiff  should  set  out  the  contract  as  he 
claims  it  was  in  fact  made,  and  as  the  parties  intended  it 
should  be,  and  the  mistake  therein. 

A  contract  or  other  instrument  may  be  reformed  and  en- 
forced as  reformed  in  the  same  action.^  In  nearly  all  the  code 
states  an  action  to  reform  an  instrument,  and  for  judgment  on 
it  as  reformed,  is  held  to  constitute  but  a  single  cause  of  action. 
This  subject  is  discussed  in  another  place,  and  need  not  be 
further  considered  here. 

In  framingr  the  petition  the  pleader  should  set  forth  the 
instrument  as  intended  to  be  made. 

Second.  Set  forth  that  part  of  the  instrument  whi^h 
shows  the  error  complained  of. 

Third.  Point  out  the  mistake  which  is  claimed  to  exist. 
Thus,  first,  suppose  the  mistake  is  in  the  description  of  land  con- 
veyed, the  plaintiff  should  allege  that  on  a  day  named  he  pur- 
chased from  the  defendant  certain  lands  (describing  them)  for 
a  specified  sum. 

Second.  That  on  a  day  named  the  defendant,  under  his 
hand,  executed  and  delivered  to  plaintiff  a  deed,  intendiijg 
thereby  to  convey  said  premises  to  plaintiff,  but,  by  mistake 
the  description  of  said  premises  conveyed  by  said  deed  is  as 
follows  (give  description  as  in  the  deed). 

Third.  The  description  in  said  deed  is  erroneous  in  this 
(state  wherein  the  error  consists,  as,  where  a  certain  course  in 
running  the  lines  should  be  south  instead  of  north). 

sam    stated.      Avery  v.  £q.  Life,  etc.,  favor  of  the  wife  was  decreed.      Ger. 

Co.,  117  N.  Y.  451.     But  where  a  hus-  Ins.  Co.  v.  Gneck,  130  111.  345. 
band,  in  his  own  name,  lookout  a  policy  ^  Avery  v.    £q.    Life,  etc.,  Co.,  52 

for  his  wife  on  her  separate  estate,  and  Hun,  392;  N.  Y.  Co.  v.  Ins.  Co.,  23  N. 

the   application  was  filled  out  by   the  Y.   357;  Miller  v.  Davis,  ^o  Kas.  541 ; 

agent,  who  knew  to  whom  the  property  Guemesy    v.   Ins,    Co.,    17  Minn.  S^  ; 

belonged,  a  reformation  of  the  policy  in  Stewart  v.  Carter,  4  Neb.  564. 
«9 
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The  description  will  then  conform'  to  the  contract  of  the 
parties,  as  set  forth  in  the  first  paragraph  of  this  petition. 
Add  appropriate  prayer. 


RB-BXBCUTION  OF  INSTRUMENTS. 

Re-execution  of  instruments  accidentally  lost  or  destroyed 
is  akin  to  the  remedy  for  reformation  of  instruments,  and  is 
governed  by  the  same  rules.  In  many  cases  the  defect  com- 
plained of  occurs  only  in  the  execution  of  the  instrument.^ 

In  Pennsylvania,  under  the  statute  of  that  state,  it  was  held 
that  a  defective  acknowledgment  of  a  lease  might  be  corrected, 
even  after  ah  action  in  ejectment  was  brought  to  recover  the 
land.  2  As  between  the  parties  and  persons  having  notice,  it  is 
probable  that  an  action  of  this  kind  may  be  maintained  in  a 
proper  case  without  the  aid  of  a  statute. 

The  form  of  the  petition  will  be  substantially  the  same  as 
for  the  reformation  of  an  instrument. 


RESCISSION. 

The  right  to  rescind  or  avoid  a  contract  proceeds  upon 
the  ground  that  a  party  has  been  fraudulently  betrayed  into 
making  it,  and,  having  thus  been  induced  to  part  with  his  own 
property,  may  resume  possession  of  it  on  returning  that  which 
he  has  himself  received,  and  thus  placing  the  other  party  in  the 
^me  position  that  he  was  before  the  contract  was  made.® 
Where,  however,  a  contract  is  to  be  rescinded,  it  must  be 
rescinded  in  toto.^ 

If  that  which  the  plaintiflf  returns  is  diminished  in  value  by 
natural  causes,  or  in  the  ordinary  or  proper  use  of  it,  he  may 
still  return  it,  as,  in  such  case,  the  contract  being  rescinded, 
such  diminution  is  the  loss  of  the  original  owner.  If,  how- 
ever, it  be  injured  by  his  own  negligence  and  greatly  dimin- 

*  Heaton  v.  Fryberger,    38   Iowa,  *  Snow  v.  Alley,  11  N.  £.  R.  773; 
185;  Miller  v.  Davis,  10  Kas.  541;  Par-  see  Marsh  v.  McNair,  48  Hun,  117. 
liny.  Stone,  i  McCrary,  443.  ^  Hunt  v.  Silk,  5  East,  449;  Clark 

*  Appeal,  etc..  Natural  Gas  Co.,  18  v.  Dickson,  £1.  Bl.  &  £1.  148;  Sheffield 
Atl.  R.  630.  Nickel  Co.  v.  Unwin,  L.  R.  2  Q.  B.  214. 
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ished  in  value,  he  cannot  return  it,  and  his  right  to  rescind  is 
gone. 

Where  property  received  is  entirely  worthless  it  need 
not  be  returned,  and  so  strictly  has  this  rule  been  held  that 
articles  which  are  of  the  slightest  value,  or  the  loss  of  which 
may  be  disadvantageous  in  any  way,  must  be  returned,  even  if 
they  have  no  intrinsic  or  market  value  —  such  as  casks  con- 
taining worthless  lime,  or  the  sacks  which  had  been  on  rejected 
bales  of  cotton.  ^ 

Where  a  note  of  the  party  has  been  received.  If  the  note 
of  a  party  against  whom  a  rescission  is  claimed  has  been  given 
to  the  rescinding  party,  it  is  sufficient,  ordinarily,  for  the  latter 
to  tender  the  return  of  it  at  the  trial;  for,  as  between  the  par- 
ties to  it,  this  is  not  property,  but;  a  promise  only.^  Where 
property  has  passed  into  the  possession  of  a  party  having 
notice  of  the  fraud,  it  may  be  reclaimed  without  proving  that 
defrauding  party  has  been  restored  to  his  original  position.  In 
such  case,  the  party  in  possession  of  the  property,  known  by 
him  to  have  been  obtained  by  fraud,  is  not  in  the  position  to 
raise  the  question  whether  restoration  has  been  made  or  not. 
This  is  a  matter  with  which  he  has  no  concern,  and  is  irrelevant 
to  the  issue.  ^ 

The  rigrht  to  rescind  must  be  exercised  with  reasonable 
promptness  on  discovering  the  fraud.*  If  the  adverse  parties 
to  an  agreement  procured  by  fraud  put  themselves  in  such  sit- 
uation that  they  cannot  be  placed  in  statu  quo,  with  full  knowl- 
edge that  the  plaintiff  claimed  that  the  contract  was  procur/id 
by  fraud,  and  that  he  intended  to  rescind  the  same,  the  rule 
that  rescission  will  not  be  granted,  unless  the  plaintiffcan  restore 
the  adverse  parties  to  the  position  which  they  occupied  before 
entering  into  the  contract,  will  not  be  applied.^ 

*  Snowv.  Alley,  11  N.  E.  R.  773;  ning  v.  Albee,  ii  Alleo,  520,  and  14 
Conner  v.   Henderson,   15   Mass.  319 ;        Allen,  7. 

Morse  v.  Brackett,  98  Id.  205;    Esta-  *■  Higham  v.  Harris,  108  Ind.  246; 

brook  V.  Swett,  1 16  Id.  303.  *  Harper    v.   Terry,    70   Id.    26^ 

*  Snow  V.  Alley,  11  N.  E.  R.  773;  Hopkins  v.  Shenader,  71  III.  449;  Ham- 
Thurston  V.  Blanchard,  22  Pick.  18;  mond  v.  Pennock,  61  N.  Y.  145 ;  Met. 
Bridge  V.  Batchelder,  9  Allen,  394.  EI.  R.  Co.  v.   Manh.   EL    R.  Co.,  11 

»  Snow  V.  Alley,  ii  N.  E.  R.  773;        Daly,  373. 
Stevens  v.  Austin,  i  Mete.  557;  Man> 
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In  firaming  a  petition  Ibr  rescission  the  plaintiff  should 
set  forth  the  contract  and  the  fraudulent  representations  by 
which  he  was  induced  to  enter  into  it. 

Second.  Allege  that,  relying  upon  said  representations  of 
the  defendant,  he  entered  into  the  contract  in  question,  and 
conveyed'  or  delivered  the  property  which  he  now  seeks  to 
reclaim  or  have  reconveyed. 

Third.  Allege  the  facts  showing  that  the  representations 
were  wholly  false,  of  which  the  plaintiff  had  no  knowledge. 

Fourth.  Allege  that  as  soon  as  the  plaintiff  discovered 
that  the  representations  were  false,  to  wit :  on  a  day  named, 
he  applied  to  the  defendant  and  tendered  him  the  property 
which  he  had  received,  and  requested  him  to  return  or  recon- 
vey  the  property  which  the  defendant  had  received  from  the 
plaintiff. 

Fifth.  Allege  that  the  plaintiff  brings  the  property  into 
court  for  the  purpose  of  having  the  same  delivered  to  the  de- 
fendant, when  he  will  accept  it  and  return  or  reconvey  the 
property  received  by  him. 

Add  appropriate  prayer. 


CANCELING  AND  DELIVBRINQ  UP  INSTRUMENTS. 

The  cases  in  which  a  court  of  equity  will  grant  relief  by 
setting  aside  or  canceling  a  deed,  bond  or  other  security,  are 
those  in  which  there  has  been  actual  fraud  on  the  part 
of  the  defendant  in  obtaining  the  instrument,  or  con- 
structive fraud  against  public  policy  where  the  plaintiff  is  not 
in  fault.  The  court  will  interpose  in  some  cases  of  construct- 
ive fraud  when  the  agreement  should  not  be  permitted  to 
stand,  although  both  plaintiff  and  defendant  are  alike  guilty.^ 

There  are  many  cases  of  constructive  fraud  where  the  court 
will  relieve  if  the  plaintiff  is  not  in  pari  delicto.  As  a  rule,  how- 
ever, if  the  parties  stand  in  pari  delicto ^  the  court  will  not  inter- 
pose.* Thus,  if  two  or  more  persons  engage  in  a  fraudulent 
transaction  to  injure  another,  neither  law  nor  equity  will  relieve 

*  Lord  St.  John  v.  Lady  St.  John,  '  Bolt  v.  Rogers,  3  Paige,  154. 

di  Ves.  535  ;  Millard's  Eq.  304. 
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them  as  against  each  other,  as  the  consequences  of  such  mis- 
conduct.' 

Deeds  or  other  instrument s,  which  are  a  cloud  upon  the 
title  to  real  estate,  will,  in  a  proper  case,  be  directed  to  be 
delivered  up  and  canceled.  ^ 

There  are  numerous  cases  in  the  reports  in  which  a  court  of 
equity  has  set  aside  conveyances  from  persons  of  weak  or  dis- 
eased minds,  and  this  is  an  acknowledged  head  of  equity  juris- 
prudence. In  considering  these  matters,  however,  the  court 
acts  upon  the  maxim  that  "  he  who  seeks  equity  must  himself 
do  equity."  Therefore,  where  the  justice  of  the  case  requires 
it,  the  court  will  impose  such  terms  as  may  be  deemed  equita- 
ble and  right  as  a  condition  of  relief.  This  is  illustrated  by 
the  cases  where  it  is  sought  to  have  certain  negotiable  instru- 
ments declared  void  because  tainted  with  usury.  In  such 
cases  the  invariable  rule  is  to  require  the  plaintiff  to  pay  the 
amount  of  the  loan,  with  legal  interest  thereon,  as  a  condition 
of  obtaining  relief. 

Where  the  instrument  is  void  on  its  face*  There  is  a 
conflict  in  the  cases  as  to  the  right  to  relief  where  the  instru- 
ment which  constitutes  a  cloud  is  void  upon  its  face,  or  from 
proof  taken  in  the  case.  Chancellor  Kent  held  that  reason  and 
Uie  weight  of  authority  were  equally  in  favor  of  the  jurisdiction 
of  the  court,  whether  the  instrument  was  or  was  not  void  at 
law,  or  from  matter  appearing  on  its  face,  or  from  proof  taken.' 
He  says,  it  is  every  day  practice  to  order  instruments  to 
be  delivered  up  of  which  bad  use  might  be  attempted  to 
be  made  at  law,  although  they  could  not  even  then  entitle  the 
holders  to  recover.  It  is  indeed  not  very  apparent  why  a 
doubt  could  have  been  started  in  some  of  these  modern  cases 


*  Boltv.  Rogers,  3  Paige,  154.  The 
chancellor  says  (p.  158):  ''If  both  the 
defendants  in  that  suit  were  concerned  in 
the  fraud,  the  heirs  had  a  right  to  elect 
to  have  their  property  restored  to  them 
by  the  fraudulent  purchasers,  or  to  have 
a  decree  against  the  fraudulent  trustee 
for  the  amount  received  on  the  sale,  or 
to  have  the  property  which  she  received 
in  exchange  for  the  farm.  But  the  par- 
ties to  the  fraud   cannot  sustain  a  suit 


against  each  other  at  law  or  in  equity  to 
set  aside  the  contract  as  between  them- 
selves. 

*  Pettit  V.  Shepherd,  5  Paige,  501 ; 
Apthorp  V.  Comstock,  2  Paige,  482; 
Hamilton  v.  Cummings,  i  John.  Ch.  517; 
Grover  v.  Hugell,  3  Russ.  Ch.  432; 
Leigh  v.  Everhert's  Exer.,  4  Mon. 
380;  Ward  v.  Ward,  2  Ha3rw.  226. 

*  Hamilton  v.  Cummings,  i  John. 
Ch.  522. 
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as  to  the  general  jurisdiction  of  the  court,  when  we  consider 
the  uniform  tenor  and  language  of  the  more  ancient  decisions, 
and  which  do  not  appear  to  have  turned  upon  the  distinction 
whether  the  instruments  were  or  were  not  void  at  law.* 

"  Policies  of  insurance  procured  by  fraud  were  ordered  to 
be  delivered  up  and  canceled,  although  the  fraud  was  equally  a 
defense  at  law.  In  another  place,  Lord  Talbot  ordered  the 
bond  to  be  canceled,  and  charged  the  defendant  with  costs, 
without  deciding  whether  or  not  it  was  good  at  law."* 

The  weight  of  authority  at  the  present  time  seems  to  sus- 
tain the  views  of  Chancellor  Kent. 

In  framingr  the  petition  the  allegations  necessarily  must 
depend  upon  the  facts  as  to  the  character  of  the  instrument 
sought  to  be  delivered  up.  Suppose  the  action  is  brought  for 
the  cancellation  of  a  promissory  note  upon  the  ground  that  it 
was  made  for  the  accommodation  of  the  payee,  and  that  the 
maker  received  no  consideration  therefor  ;  and  it  was  about  to 
be  diverted  from  the  original  purpose.  In  such  case  the  plaintiff 
should  allege  the  making  and  delivery  of  the  note  upon  the 
promise  of  the  defendant  to  use  the  same  for  a  certain  purpose 
—  not  by  negotiating  it,  set  out  a  copy  thereof,  if  possible, 
and  allege  generally  that  when  it  became  due  the  defendant 
agreed  that  he  would  pay  the  same. 

Second.  That  having  obtained  possession  of  the  note,  he 
sought  to  negotiate  it  generally,  and  refused  to  use  it  for  the 
purpose  for  which  it  was  obtained,  and  claimed  that  the  plaint- 
iff was  indebted  to  him  for  the  amount  thereof,  and  was  about 
to  divert  it  from  the  use  intended.  ^ 

Third.  If  the  note  has  passed  into  the  hands  of  third  parties, 
it  must  be  alleged  that  they  took  it  with  notice  that  the  plaintiff 
was  not  the  real  debtor  in  the  case,  or  that  they  paid  no  con- 
sideration for  the  note. 

Fourth.     If  the    defendant   has   not   transferred   the  note, 

^  Hamilton  v.   Cummings,  i  John.  '  An  accommodation   note,  before 

Ch.  523;    Whittingham  v.  Thornburgh  being  negotiated  by  the  person  to  whom 

(2  Vem.  206);  and  Goddart  v.  Garrett  it  is  delivered,  may  be  rescinded  by  the 

(Ibid.   269);  and  De  Costa  v.  Scandret  maker.     Second  Nat.  Bank  v.  Howe,  42 

(2  P.  Wms.  170).  N.  W.  R.  200. 

*  Hamilton  v.  Cummings,  i  Johns. 
Ch.  523;    Law  V.  Law,  3  P.  Wms.  391. 
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and  there  is  danger  that  he  will  transfer  the  same  to  an  inno- 
cent purchaser  for  value,  those  facts  should  be  alleged,  and  an 
injunction  sought  until  the  final  hearing.  Add  an  appropriate 
prayer. 

RBPLBVIN. 

At  common  law,  the  action  of  replevin  is  an  action  to  try 
the  legality  of  the  seizure  or  taking  of  goods  by  one,  of  which 
goods  the  plaintiff  claims  to  be  the  lawful  owner  or  entitled  to 
the  immediate  possession.^ 

It  differs  from  trover  and  detinue  in  this:  that  it  lies  only 
for  the  wrongful  seizure  or  taking  of  the  property,  and  not  for 
wrongfully  holding  the  same,  by  one  who  came  into  lawful 
possession  thereof.  * 

The  remedy  originally  applied  alone  to  distresses  for  rent 
in  arrears,  but  it  has  been  extended,  from  necessity,  to  all  cases 
where  the  property  of  another  has  been  taken  wrongfully.  • 

Distinction  between  replevin  and  detinue  abolislied* 
Under  the  code,  replevin  lies  for  the  wrongful  and  unlawful 
detention  of  the  property  of  the  plaintiff;  and  practically  it 
abolishes  the  common  law  distinction  between  replevin  and 
detinue. 

The  gist  of  the  action  is  the  wrongful  detention  of  the 
property.  *  If  the  plaintiff  came  lawfully  into  the  possession 
of  the  property,  a  demand  should  be  made  upon  him  before 
bringing  the  action,  as  otherwise  it  cannot  be  truthfully  alleged 
that  he  wrongfully  withholds  the  property. 

Replevin  will  not  lie  for  goods  of  which  the  plaintiff  has 
possession  at  the  time  action  is  brought.^ 

Demand.    Where  tlie  defendant's  possession  is  riglitfal* 

Where  the  property  claimed  by  the  plaintiff  is  in  the  rightful 
possession  of  the  defendant,  a  demand  must  be  made  for  the 

^  In  re  Wilson,  i  Sch.  &  Lef.  320  n.  113;  Galloway  v.  Bird,  4  Bing.  299;  5 

«  Mennie  v.  Blake,  6  El.  &  Bl.  841;  Wait's  Act.  &  Def.  445. 

Dickson  v.  Mathers,  Hemp.  (C.  C.)  65;  *  Williams  v.  West,  2  O.   S.  82 ; 

Meany  v.  Head,  i  Mason  (C.  C.)  319;  Moore  v.  Kepner,  7  Neb.  291 ;  Krug  v. 

CaUoway  v.  Bird,  4  Bing.  299.  Herod,  69  Ind.  78 ;  Brown  v.  Holmes, 

*  Clark  V.   Adair,  3   Harr.    (Del.)  13  Kas.  491. 

'  Aber  v.  Bratton,  60  Midi.  357. 
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possession  to  make  the  possession  of  the  defendant  wrongful.^ 
So,  property  lawfully  in  possession  of  the  defendant,  under  a 
contract  of  purchase,  cannot,  after  he  has  made  payments 
thereon,  be  taken  from  him  without  a  demand.* 

Eiffect  of  not  makiiigr  a  demand.  Where  a  defendant  is 
lawfully  in  possession  of  property,  and  no  demand  has  been 
made  upon  him,  in  no  event  can  he  be  subjected  to  costs,  and 
in  some  of  the  states  it  is  held  that  the  action  cannot  be  main- 
tained.® In  some  of  the  states  the  bringing  of  the  action  is 
treated  as  a  demand,  but  the  plaintiff  will  be  taxed  with  all  the 
costs. 

No  demand  is  necessary  where  the  possession  of  the  de- 
fendant is  wrongful. 

In  framingr  the  petition  the  plaintiff  should  allege  that  he 
is  the  owner  of  the  property  in  dispute  (describing  it),  or  if  he 
is  not  the  general  owner,  that  he  has  a  special  ownership 
therein,  stating  the  facts  in  relation  to  the  same,  and  that  he  is 
entitled  to  the  immediate  possession  of  the  property.  The 
value  should  also  be  alleged. 

Second.  That  the  defendant  wrongfully  detains  it  from 
him,  and  has  wrongfully  detained  the  same  for  a  specified  num- 
ber of  days  to  the  plaintiff's  damage,  etc. 

Third.  In  many  of  the  states  it  is  provided  that  if  the 
goods  and  chattels  are  not  taken  under  the  writ,  that  the  action 
may  proceed  as  one  for  damages.  Where  such  is  the  law  the 
value  of  the  property  should  be  stated,  and  in  addition  to  the 
prayer  for  a  return  of  the  property,  a  prayer  in  the  alternative 
fpr  the  value  thereof^  if  the  same  is  not  returned,  and  for  his 
damages  and  costs.  The  statute  also  requires  an  affidavit,  the 
terms  of  which  must  conform  to  the  statutory  requirements. 
The  statute  of  the  state  should  be  examined  before  bringing 
the  action. 

*  Homan  v.  Laboo,  I  Neb.  208;  Millspaugh  v.  Mitchell,  8  Barb.  333. 
Stanchfield  v.  Palmer,  4  G.  Greene,  24;  Where  a  demand  is  necessary  it  most  be 
Thompson  V.  Shirley,  i  Esp.  N.  P.  31;  made  before  the  bringing  of  the  action. 
Pringle  V.  Phillips,  5  Sandf.  157.  Darling  v.  Tegler,  30  Mich.   54;  Wind- 

•New  Home,  etc.,  Co.  v.  Bothane,  sor  v.  Boyce,    i   Houst.  (Del.)  605;  In- 

38  N.  W.  R.  326.       ,  galls  V.  Bulkley,  13  IlL  315;  Ohio,  etc., 

*  Homan  v.  Laboo,   i    Neb.   210;  Co.  v.  Noe,  *7^  Id.  513. 
Talcott  V.  Belding,  46.  How.  Pr.  419; 
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SPECIFIC  PERFORMANCE. 

A  capable  English  judge,  many  years  ago,  renxarked  that 
if  the  contract  was  entered  into  by  a  competent  party,  and  be 
in  the  nature  and  circumstances  of  it  unobjectionable,  it  is  as 
much  a  matter  of  course  for  a  court  of  equity  to  decree  a  spe- 
cific performance  as  it  is  to  give  damages  at  law.^ 

This  doctrine  has  been  approved  by  the  courts  generally, 
and  may  be  regarded  as  the  law  at  the  present  time. 

It  is  often  said  that  the  right  to  grant  a  decree  of  specific 
performance  is  a  matter  of  discretion.  By  this,  however,  it  is 
not  to  be  understood  that  where  the  proof  is  sufficient  to 
authorize  a  decree  the  chancellor  may  arbitrarily  refuse  to 
enforce  the  contract.  Or  that,  on  the  same  state  of  facts,  he 
may  enforce  the  contract  in  an  action  in  favor  of  A,  and  refuse 
such  decree  when  the  action  was  brought  by  B. 

It  is  not  a  capricious  and  fitful  discretion,  but  such  as, 
considering  all  the  circumstances  of  the  case,  the  proof  is  suffi- 
cient to  authorize  a  decree  in  favor  of  the  plaintiff,  or,  in  case 
of  refusal,  fails  to  show  that  the  plaintiff  is  entitled  to  a  per- 
formance of  the  contract. 

Contract  must  be  fair,  etc  In  other  words,  the  discretion 
is  based*  upon  the  grounds  which  make  it  judicial.  The  con- 
tract, to  be  enforced,  must  be  fair,  just  and  reasonable,  and  be 
founded  on  adequate  consideration.  It  must  also  be  free  from 
fraud,  misrepresentation,  deceit  or  surprise. 

To  what  extent  mere  inadequacy  of  price  will  be  consid- 
ered where  there  are  no  circumstances  of  fraud,  the  courts  are 
not  entirely  agreed,  the  English  courts  holding  that  inade- 
quacy alone  would  not   defeat   the    right   where  the  sale  was 

at  public  auction.^ 

Inadequacy  of  price.    Chancellor  Kent  dismissed  a  bill  to 

enforce  an  agreement  for  the  exchange  of  certain  lots  for  two 

^  Sir  William   Grant     in    Hall   v.  and  £q.  272;  16  Jur.  421;  Rogers  v. 

Warren,  9  Ves.  608;  Willard's  £q.  262.  Saunders,  4  Me.   92  ;   Frisby  v.  Ballon, 

■  White    V.   Damon,   7  Ves.    35 ;  4  Scam.  287 ;  Matthews  v.  Terwilleger, 

Seymoar  v.  Delancy,  3  Cow.  445 ;  S.  3  Barb.  50. 

C.    6  John.    Ch.  R.  222 ;    St.  John  v.  ^   White  v.    Damon,  7    Ves.   30 ; 

Benedict,  6  Id.  ill  ;  Goring  v.  Naish,  Borell  v.  Dann,  2  Hare,  451. 
3  Atk.  187  ;  Bennett  v.  Smith,  10  Law 
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farms,  the  price  being  but  one-half  the  value  of  the  property.^ 

This  case  was  afterward  reversed  in  the  court  of  errors  upon 
a  difference  of  opinion  as  to  the  adequacy  of  the  price.* 

A  mere  voluntary  agrreement,  without  consideration,  will 
not  be  enforced.^ 

There  must  be  a  valuable  consideration,  or  at  least  a  me- 
ritorious consideration,  such  as  the  payment  of  a  debt  or  pro- 
vision for  a  wife  or  child.  * 

Contract  enforced,  when.  When  a  contract  will  be  en- 
forced between  the  original  parties  to  it,  it  will  also  be  enforced 
between  all  persons  claiming  under  them  where  there  are  no 
intervening  equities  controlling  the  case. 

Thus,  if  the  vendor  convey  to  one  who  has  notice  of  the 
contract,  he  will  be  held  to  be  a  mere  trustee  for  the  original 
purchaser  and  compelled  to  convey.  Where,  however,  the 
purchase  has  been  made  by  an  innocent  party  for  a  valuable 
consideration,  he  takes  the  estate  discharged  of  the  trust  and 
can  dispose  of  it  even  to  a  party  who  has  notice  of  the  trust, 
unless  such  party  be  the  original  trustee.^ 

The  contract  for  which  performance  is  sought  must  be 
clearly  proved,  and  its  terms  should  be  so  distinct  as  to  leave 
no  reasonable  doubt  as  to  their  meaning.  The  court,  how- 
ever, by  no  technical  rules  in  this  regard,  will  place  very  great 
weight  upon  the  form  of  the  contract.^ 

The  contract  must  be  sigrned  by  the  party  to  be  charged. 

Prior  to  the  statute  29  Car.,  2,  a  verbal  contract  for  the  sale 

of  real  estate  or  other  property  was  valid.  Therefore,  it  was 
unnecessary  to  allege  that  the  contract  was  in  writing.     All  the 

common  law  authorities  agree  that  the  statute  did  not  change 
the  mode  of  pleading  the  contract.  Stephen  says  "  the  form  of 
pleading  remains  the  same  as  before  the  act  of  parliament.*'' 
This  is  said  to  depend  on  the  rule  that  regulations  introduced 

^  Seymour  v.  Delancy,  6  Johns.  Ch.  Longdale  v.  Longdale,  Id.  456;  Willard's 

222.  £q.  263. 

'  Seymour  v.  Delancy,  3  Cow.  531.  ^  3  Parsons  on  Contract,  354-3S5. 

'  Barker  v.    May,  3   Marsh,   436;  ®  Sweet  v.  Southcote,  2  Bro.  C.   C. 

Acker  v.  Phoenix,  4  Paige,  305;  Minturn  66;   Lowther    v.   Carlton,    2  Atk.  242; 

V,  Seymour,  4  Johns.  Ch.  497.  Harrison  v.  Forth,  Prec.  Ch.  51;  Brad- 

*  Thomson  v.  Attfdld,  i  Vem.  40;  lyn  v.  Ord,  i  Atk.  571. 

'  Steph.  PI.  313. 
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by  Statute  do  not  alter  the  form  of  pleading  at  common  law  J 
On  the  other  band,  a  devise  of  lands  which  was  not  valid  if 
made  by  parol  must  be  alleged  to  have  been  in  writing.  ^  So, 
if  a  conveyance  by  way  of  grant  be  pleaded,  a  deed  must  be 
alleged,  as  matters  that  lie  in  grant  can  pass  by  deed  only.^ 
These  rules  prevail  under  the  code,  except  where  changed  by 
statute,  or  the  decisions  of  the  court  of  last  resort  of  a  state. 
It  is  sufficient,  therefore,  to  allege  a  contract  for  the  sale  of  real 
estate  or  other  property  without  stating  that  it  is  in  writing. 
Nothing  is  gained,  however,  by  the  omission,  and,  ordinarily, 
it  is  better  for  a  party  to  state  the  facts  as  they  are,  and,  if  the 
contract  is  not  in  writing,  state  other  facts,  such  as  possession 
under  the  contract;  that  will  take  the  case  out  of  the  statute  of 
frauds.     * 

Mutuality*  A  contract  to  be  specifically  enforced  must  be 
mutual.  That  is,  both  parties  must  be  bound  by  the  agree- 
ment. *  Therefore  a  contract  of  the  husband  alone,  of  lands 
owned  by  the  husband  and  wife,  cannot  be  enforced  against 
the  wife,  and  therefore  lacks  mutuality.^  So,  where  a  wife 
with  power  to  act  as  2,  feme  sole  executed  a  written  agreement 
that  if  her  husband  would  pay  a  certain  sum  on  a  mortgage  on 
her  land  when  it  became  due,  she  would  convey  to  him  a 
specified  portion  of  the  land.  The  agreement  was  signed  by 
the  wife  alone.  The  husband  died  without  having  paid  any 
portion  of  the  money.  In  an  action  by  the  administrator  to 
enforce  the  contract,  specific  performance  was  refused  for  want 
of  mutuality.  ®  And  where  the  defendant  verbally  promised 
to  procure  a  patent  to  certain  mining  land,  and  convey  a 
half  interest  to  the  plaintiff  in  consideration  of  his  relinquish- 
ment of  claims  thereto,  it  was  held  that  there  was  no  mutual- 
ity of  obligation,  and  the  contract  would  not  be  enforced.^ 

'  Stcph,  Pi.  313  n.  '  Dade  v.  Ford,  8  Mont.  233.     A 

*  I  Saund.  276,  a.  n.  2;  Steph.  PI.  cx>ntract    signed    by  the    party    to    be 
313.  charged,  where  the  consideration  is  to  be 

'  Van  Abr.  Tit.  Grants;  Steph.  PL  paid  in  money,  is  all  that  is  required,  and 

3*3«  because  of  the  common  law,  is  en  forcible 

*  Benedict   v.  Lynch,  i  Johns.  Ch.  agamst  both  parties.     Where,  however, 
370;  Ford  V.  Eukcr,  9  S.  £.  R.  50a  there  is  an  exchange  of  land,  both  par- 

^  Shenandoah  y.  K.  Co.  v.  Dunlop,  ties  being  vendors   as   well  as  vendees, 

10  Id.  239.  both  must  sign  the  contract  or  there  will 

^  Stembridge  v.  Stembridge,  adm.,  be  no  mutuality. 
«7  Ky.  91. 
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The  agreement  must  be  matual  and  fAir*  To  entitle  a 
party  to  a  specific  performance  of  a  contract,  the  agreement 
which  is  sought  to  be  thus  enforced  must  not  only  be  certain 
in  its  terms,  but  there  must  be  mutuality  in  its  character.^ 

Contracts  for  the  sale  of  real  estate  will  be  considered 
under  two  heads: 

First.   Contracts  in  writing. 

Second.   Parol  contracts. 

Where  a  contract  for  real  estate  is  unobjectionable,  mutual 
in  its  terms,  and  the  parties  thereto  are  competent  to  contract, 
a  court  of  equity  will  enforce  the  contract  as  a  matter  of 
right.  2 

Where  vendor  cannot  make  a  grood  title.  The  court  will  not 
decree  a  specific  performance  at  the  suit  of  the  vendorwherc  he 
cannot  make  a  clear  and  undoubted  title  to  the  premises,  unless 
the  purchase  was  made  at  the  risk  of  the  vendee  as  to  the  title, 
or  the  latter  has  agreed  to  accept  such  title  as  the  vendor  was 
able  to  give.  In  general,  however,  it  is  not  necessary  that  the 
vendor  should  show  that  he  was  able  to  make  a  good  title  at 
the  time  of  making  the  agreement  to  sell,  because  he  may  then 
have  made  arrangements  to  perfect  or  complete  the  title.  It 
will  be  sufficient  if  he  can  give  a  perfect  title  at  the  time  of  the 
trial.  8 


^  Colson  V.  Thompson,  2  Wheat.  336; 
Reynolds  v.  Waring,  Youngs  R.  346; 
Newnan  v.  Carroll,  3  Yerg.  i8 ;  Bou- 
cher V.  Vanbuskirk,  2  A.  K.  Marsh.  346; 
German  v.  Machin,  6  Paige,  288 ;  3  Pom. 
Eq.  $1405,  and  cases  cited.  In  Borget 
V.  Monroe,  25  N.  W.  R,  514,  Camp- 
bell, J.  says  (p.  515) :"  a  court  of  equity 
cannot  enforce  a  contract  specifically  un- 
less it  can  be  done  mutually  and  com- 
pletely, and  so  as  to  secure  substantially 
beyond  question  all  that  the  parties  con- 
template. If  this  is  impracticable,  the 
remedy,  if  any  exists,  is  to  be  found  else- 
where. Buck  V.  Smith,  29  Mich.  166; 
Blanchard  v.  D.  L.  &  L.  M.  R.  Co.,  31 
Id.  52 ;  Rust  V.  Conrad,  47  Id.  449 ;  Bum- 
pus  V.  Burapus,  53  Id.  346 ;  Roberts  v. 
Kelsey,  38  Id.  602;  Recknagle  v. 
Schmalz,  33  N.  W.  R.  365. 


■  In  Hall  V.  Warren,  9  Ves.  608, 
it  is  said:  **  Supposing  the  contract  to 
have  been  entered  into  by  a  competent 
party,  and  to  be  in  the  nature  and  cir- 
cumstances of  it  unobjectionable,  it  is  as 
much  of  course  in  this  court  to  decree  a 
specific  performance  as  it  is  to  give 
damages  at  law." 

■  Brown  v.  HaflF,  5  Paige,  234; 
Clute  V.  Robison,  2  Johns.  595;  Coffin 
V.  Cooper,  14  Ves.  205;  Langford  v. 
Pitt,  2  P.  Wms.  630.  If  the  title  has 
become  good  by  reason  of  the  posses- 
sion of  the  seller  under  the  statute  of 
limitations,  the  contract  may  be  enforced. 
Core  V.  Wigner,  32  W.  Va.  277. 
Where  the  wife  had  n6t  joined  in  a  con- 
veyance with  her  husband,  by  reason  of 
which,  after  the  husband's  death,  she 
claimed  dower  in    the  land  conveyed. 
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If  the  vendor  is  unable  to  convey  a  title  to  the  entire  tract 
sold,  the  vendee  may  insist  upon  performance  so  far  as  the 
vendor  is  able  to  convey,  with  compensation  in  damages  for 
the  residue.^  Frequently  an  objection  to  the  title  can  readily 
be  removed,  as  where  there  is  an  incumbrance,  which,  if  need 
be,  can  be  paid  out  of  the  purchase  price  ;  or  grants  or  releases 
are  required,  as  in  case  of  heirs,  from  parties  who  are  ready 
to  make  them,  and  thus  make  a  perfect  title.  If,  however,  the 
parties  have  agreed  upon  a  time  in  which  the  title  must  be 
made  good,  and  have  made  this  of  the  essence  of  the  contract, 
a  failure  to  complete  the  title  within  the  time  will  defeat 
specific  performance.  2  There  is  no  inflexible  rule,  however, 
and  each  case  must  depend  upon  the  circumstances  surround- 
ing it.  If  the  circumstances  are  such  that  the  object  of  the 
parties  can  be  no  longer  accomplished,  and  he  who  is  injured 
by  the  failure  of  the  other  contracting  party  cannot  be  placed 
in  the  situation  in  which  he  would  have  stood  if  the  contract 
had  been  performed,  specific  performance  will  not  be  enforced.  * 
Otherwise,  the  failure  to  perform  strictly  on  the  day    is  not  a 

defense. 

Vendor  may    specifically  enforce  contract,    when.     The 

vendor,  in  a  proper  case,  may  enforce  the  specific  performance 

of  a  contract  of  sale,  notwithstanding  his  right  to  bring  an  action 

at  law  for  the  purchase  price  ;  because  he  is  entitled  to  a  per- 


but  it  appeared  from  the  evidence, 
that  she  had  accepted  the  provisions  of 
the  will  of  her  husband  in  lien  of  dower, 
and  therefore  had  no  interest  in  the 
land  in  question,  specific  performance 
was  decreed.  Fairchild  v.  Marshall, 
42  Minn.  14.  A  clause  in  a  deed  prohibiting 
the  use  of  the  premises  for  the  manufacture 
of  soap  or  other  noxious  or  disagreeable 
purposes  is  an  incumbrance  on  the 
property,  and  the  vendee  will  not  be 
compelled  to  accept  such  a  title.  Ray- 
nor  V.  Lyon,  46  Hun,  227.  See  also 
Irving  V.  Campbell,  24  N.  E.  R.  821; 
Close  V.  Stuyvestant,  Id.  868. 

*  Morss    V.    Elmendorf,   ii    Paige, 
377;  Luckett  V.  Williamson,  31  Mo.  54. 

•  Seaton    v.    Mapp,  2    Coll.    556; 
Wells  V.  Smith,  7  Paige,  22. 

»  Brashier  v.  Bratz,  6  Wheat.  533. 


It  is  said  (page  541):  "  This,  then,  is  a 
demand  for  a  specific  performance  after  a 
considerable  lapse  of  time  (six  years), 
made  by  a  person  who  has  failed  totally 
to  perform  his  part  of  the  contract;  and  it 
is  made  after  a  great  change,  both  in  the 
title  and  in  the  value  of  that  which  was 
the  subject  of  the  contract;  and  by  a  per- 
son who  could  not  have  been  compelled 
to  execute  his  part  of  it  had  circumstances 
taken  an  unfavorable  direction.  In  such 
case  a  court  of  equity  ought  to  leave  the 
parties  to  their  remedy  at  law.  '*  Where 
the  vendor's  title  re^ts  on  adverse  pos- 
session,  and  it  is  impossible  to  determine  / 
from  the  evidence  what  claim  of  the  title 
was  made  by  the  vendor's  grantor,  and 
the  person  in  whom  is  the  outstanding 
title  is  not  a  party  to  the  action,  specific 
performance     will     not     be     decreed. 
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formance  by  the  vendee  of  his  contract,  and  the  remedy  in 
equity  is  more  complete  than  at  law.  ^ 

The  vendor  is  not  entitled  to  specific  performance  if  there 
is  a  substantial  defect  in  the  extent  or  quality  of  the  estate  of 
which  the  vendee  had  no  notice  when  he  entered  into  the  con- 
tract. ^  Nor  can  the  vendor  enforce  specific  performance  when 
the  title  is  so  defective  as  to  expose  the  vendee  to  litigation; 
and  the  fact  that  possession  of  the  premises  was  taken  by  the 
vendee,  and  repairs  made,  will  make  no  difference  if  done  by 
the  vendee  without  notice  of  the  defect  in  the  title.  ^  That  is, 
the  contract  which  the  court  will  enforce  is  that  entered  into 
by  the  parties.  Therefore,  if  the  vendor  seeks  to  enforce  the 
contract,  it  devolves  upon  him  to  show  that  he  is  able,  sub- 
stantially, to  perform  upon  his  part.  If  he  is,  he  is  entitled  to 
a  decree.  If  not,  the  court  will  not  require  the  vendee  to  take 
a  defective  title  or  less  estate  than  he  contracted  for,  although 
he  may  do  so  if  he  see  fit. 

Thevendee,  as  a  general  rule,  if  he  so  elect,  is  entitled  to 
have  the  contract  specifically  performed,  so  far  as  the  vendor  is 
able  to  perform  it,  and  to  have  an  abatement  in  the  price 
agreed  to  be  paid,  or  compensation  for  any  deficiency  in  the 
quantity,  quality,  description  or  title  of  the  estate.*     If,  how- 


McCabe  v.  Kenney,  52  Hun,  514.  So  the 
contract  will  not  be  enforced  where  one 
wall  of  the  building  in  question  is  not  on 
the  demised  premises.  Drake  v.  Sheils, 
7  N,  Y.  fe.  209.  Where  the  title  is  de- 
fective the  objection  cannot  be  made  by 
the  vendor  as  an  excuse  for  not  convey- 
ing. The  vendee  may,  if  he  choose,  take 
the  defective  title.  Bragg  v.  Oleson,  128 
llL,54a 

*  Creigh  v.  Shatho,  9*  W.  &  S.  82; 
Luckett  V.  Williamson,  37  Mo.  388; 
Owings  V.  Baldwin,  8  Gill.  337;  Moss  v. 
Hanson,  17  Penn.  St.  379. 

*  Story  Eq.  Juris.,  $  778;  Ellicott  v. 
White,  43  Md.  145 ;  Waters  v.  Travis,  9 
Johns.  450;  Halsey  v.  Grant,  23  Ves.  76. 

'  Story  Eq.  Juris.,  ^  778;  Richmond 
v.  Gray,  3  Allen,  25. 

*  In  Waters  v.  Travis  it  is  said 
(page  465):    "  Where  a  vendee  seeks  a 


specific  execution  of  an  agreement,  there 
is,  says  Mr.  Sugden  (Sugd.  Laws  of 
Vend.  193),  much  greater  reason  for  af- 
fording the  aid  of  the  court  at  the  suit  of 
the  purchaser,  where  he  is  desirous  of 
taking  the  part  to  which  a  title  can  be 
made.  And  a  purchaser  (he  observes) 
may  in  some  cases  insist  upon  having 
the  part  of  the  estate  to  which  a  title  is 
produced,  although  the  vendor  could  not 
compel  him  to  purchase  it."  *  *  * 
"And  if  the  vendee  choose  to  take  as 
much  as  he  can  have,  he  has  a  right  to 
that,  and  an  abatement.  Therp  are  other 
cases  to  the  same  effect  i  Ves.,  Jun., 
221;  2  Bros.  Ch.  Gas.  118,  326;  i  Bro. 
Ch.  Gas.  140."  Story's  Eq.  Juris.  779; 
Hill  V.  Buckley,  17  Ves.  394;  Springle 
V.  Shields,  17  Ala.  297,  Waters  v. 
Travis,  9  Johns.  465;  Ketchum  v. 
Stout,  20  Ohio,  453. 
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ever,  the  purchaser  insist  upon  such  performance,  the   court 
will  grant  the  relief  only  upon  equitable  and  proper  terms.  ^ 

Contract  to  permit  redemption.  The  plaintiff  purchased 
a  house  at  a  foreclosure  sale,  and  agreed  to  sell  it  to  the  de- 
fendant on  condition  that  she  should  pay  the  purchase  money 
and  redeem  from  all  tax  sales  within  sixty  days  after  the  sher- 
iff's deed  to  plaintiff  should  be  recorded.  The  agreement  was 
left  with  the  cashier  of  a  bank,  who  was  to  receive  the  money, 
and  notify  plaintiff  when  a  deed  was  to  be  sent  to  the  cashier 
for  deliver^'.  The  total  amount  to  be  paid  was  $3,784.42. 
Within  the  time  limited  defendant  deposited  in  the  bank 
$3.7SO»  which  both  she  and  the  cashier  supposed  to  be  the 
amount  required.  The  court  held  that  there  was  a  substantial 
compliance  with  the  contract,  and  decreed  a  conveyance  upon 
paying  the  full  amount  due.  ^ 

If  a  husband  enter  into  a  contract  to  convey  land,  and  the 
wife  refuse  to  release  her  right  of  dower,  the  vendee  may  have 
a  conveyance  by  the  husband,  with  an  abatement  in  the  price 
of  the  dower  interest.*  This  was  denied  in  a  Pennsylvania 
case,*  but  if  there  is  no  restriction  in  the  statute,  as  in  case 
of  a  homestead,  it  would  seem  but  justice  to  deduct  the  value 
of  the  wife's  contingent  right  of  dower  from  the  purchase  price. 

If  there  was  an  outstanding  lease  of  the  premises,  of  which 
the  vendee  had  no  notice,  he  may  have  a  decree  of  performance 
with  compensation.  ^  If  a  vendee  purchase  land  from  several 
joint  owners,  and  brings  an  action  to  enforce  the  contract,  but 
fails  to  recover  all  the  land  purchased  because  the  contract  did 
not  bind  some  of  the  owners  —  as  in  case  of  minor  heirs  —  he 
will  be  entitled  to  a  decree  against  all  those  bound  by  the  con- 
tract.* A  vendee  will  not  be  required  to  take  a  title  by  fore- 
closure where  the  owner  of  the  equity  of  redemption  was  not 
made  a  party  to  the  action  to  foreclose;^   nor  where  the  title 

*  Story's  Eq.  Juris.  ^  779;  Springle  *  Burk's  Appeal,  75  Penn.  St.  141; 
V.    Shields,     17   Ala.   297;     Thomas  v.         15  Am.  Rep.  587. 

Dering,    i    Keen,     729;     Paterson  v.                •  Jercme  v.  Scudder,  2  Robt.  169. 

Rogers,  i  Ves.  &  B.  351.  «  Meek  v.   Walthall,  20  Ark.  648; 

*  Totty    V.    Harris,  48  N.   W.  R.         Hooker  v.  Pynchon,  8  Gray,  550. 
1050.  ^  Jonghaus  v.  McCormick,   18  Cal. 

*  Wright  V.  Young,  6  Wis.  127.  660. 
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depends  upon  the  construction  of  certain  words  in  a  will  which 
are  too  doubtful  to  be  settled  without  a  decree  of  court.  ^ 

As  a  general  rule,  where  the  vendee  elects  to  take  the  inter- 
est of  the  vendor  in  the  estate,  he  will  be  allowed  as  compen- 
sation for  the  deficiency  only  the  fair  value  of  that  portion 
which  was  not  conveyed.  * 

The  vendee  will  not  be  entitled  to  a  specific  performance  of 
a  contract  which  is  unreasonable,  or  which  would  be  very  preju- 
dicial to  other  persons  not  parties  to  the  contract  who  have  an 
interest  in  the  estate  —  as  in  case  of  minor  heirs;'  nor  where 
the  vendee,  at  the  time  of  the  purchase,  was  aware  of  impor- 
tant facts  affecting  the  value  of  the  property,  which  good  faith 
required  him  to  disclose  to  the  vendor.  *  Nor  where  the  vendor 
was  intoxicated,  although  the  vendee  may  neither  have  drawn 
him  into  that  condition  nor  taken  advantage  of  it.**  But  in 
order  to  authorize  a  court  to  set  aside  a  contract  on  the  ground 
of  drunkenness,  it  is  not  sufficient  that  the  party  was  under  un- 
due excitement  from  liquor.  It  must  rise  to  that  degree  where 
a  party  is  utterly  deprived  of  reason  and  understanding.  • 
While,  however,  a  court  may  refuse  to  set  aside  a  contract 
entered  into  while  a  party  was  intoxicated,  it  should  refuse  to 
enforce  it  if  it  would  be  inequitable  and  unjust  to  do  so. 

Time.  In  general,  to  entitle  a  party  to  relief,  he  must 
show  that  he  has  been  in  no  default  in  the  performance  of  his 
agreement.  If  he  is  guilty  of  gross  laches,  or  applies  for 
relief  after  a  great  lapse  of  time  unexplained  by  equitable  cir- 
•cumstances,  the  action  will  be  dismissed  ;  because  courts  of 
equity  will  not  grant  relief  where  a  party  has  been  grossly 
negligent.^     This  doctrine,  however,  is  subject  to  some  quali- 


^  Sharp  V.  Adcock,  4  Kuss.  374; 
•CoUard  v.  Sampson,  17  Jur.  569;  21 
Eng.  Law  &  Eq.  352;  Jervoisev.  North- 
umberland, I  Jacob  &  W.  569. 

*  Woodbury  v.  Luddy,  14  Allen,  i; 
Wilcoxon  V.  Calloway,  67  N.  C.  463; 
Stockton  V.  U.  O.  Co.,  4  W.  Va.  273. 

'  Thomas  v.  Bering,  i    Keen,  729. 

*  Phillips  V.  Homfrey,  L.  R.  6  Ch. 
App.  770. 

*  Cragg  V.  Holme,  cited  i8  Ves.  14; 
Cook  V.  CUyworth,  18  Id.  12. 


^  Johnson  v.  Phifer,  6  Neb.  402; 
Story's  Eq.  Juris.  ^  230. 

^  Baldwin  v.  Salter,  8  Paige,  473; 
Holt  V.  Rogers,  8  Peters,  420;  Vigers 
V.  Pike,  8  Clark  &  Finn,  650;  i  Story's 
Eq.  $  771.  A  delay  of  two  or  three 
years  before  claiming  title  to  the  land 
orally  promised  to  the  plain tifif,  is  ex- 
plainable on  the  supposition  that  the 
plaintiff  thought  his  rights  could  not  be 
enforced  for  want  of  a  written  promise 
— an  extreme  case.     Brown  v.  Sutton, 
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fications;  for  while  courts  of  equity  will  not  grant  relief  wh^re 
there  has  been  gross  laches,  yet  where  there  has  not  been  a 
strict  compliance  with  the  terms  of  the  contract,  if  the  non- 
compliance does  not  go  to  the  essence  of  the  contract,  the  plaint- 
iff will  be  entitled  to  relief.^  Thus,  where  the  terms  of  an 
agreement  have  not  been  strictly  complied  with,  if  there  has 
not  been  gross  negligence  on  the  part  of  the  plaintiff,  and  it 
is  conscientious  that  the  contract  should  be  performed,  and 
compensation  may  be  made  for  the  non-compliance  with  the 
strict  terms,  relief  will  be  granted.^ 

Fraud.  No  relief  will  be  granted  to  a  party  who  has  been 
guilty  of  fraud  or  misrepresentation  in  obtaining  the  contract; 
nor  will  a  contract  be'enforced  which  was  obtained  by  fraudu- 
lent concealment  of  material  facts  that  were  unknown  to  the 
adverse  party,  by  reason  of  which  he  was  induced  to  enter  into 
the  contract  —  as  if  a  vendee  should  fraudulently  misrepresent 
-the  value  of  wild  lands,  of  which  value  the  vendor  was  ignorant.  ^ 
Or  where  at  an  auction  sale,  those  intending  to  bid  should  com- 
bine to  prevent  competition,  a  court  of  equity  will  not  enforce 
the  contract  of  sale.  *  Fraud  may  be  predicated  upon  false 
representations  of  the  vendor  that  certain  lands  are  included  in 
the  description  in  the  contract  or  deed.'^  And  where  the  ven- 
dee accepts  a  conveyance  which  does  not  include  all  the  lands 
purchased  and  paid  for,  the  statute  of  frauds  is  no  defense  to  an 
action  to  recover  all  the  lands  embraced  in  the  oral  agreement.® 
Even  if  the  lands  are  not  paid  for,  if  obligations  are  assumed 

129  U.  S.  238.     So  the  delay  as  in  tend-  Lef.  684,  it  is  said :     "  The  courts,  in 

cring  payment,  may  be  excused  where  all  cases  of  contracts  for  estates  in  land, 

it  does  not  appear  that  the  vendor  has  have  been   in    the    habit   of  relieving, 

been  injured,  and  the  vendor  had  stated  where  the  party,  from  his  own  neglect, 

to  others  that  his  object  was  to ,  bother  had  suffered  a  lapse  of  time,  and  from 

the  plaintiff  a  little.    Peters  v.  Canfield,  that  or* other  circumstances  could  not 

42  N.  W.  R.  125.     If  any  considerable  maintain  an  action  to  recover  damages 

amoant  of  the  purchase  money  has  been  at    law.**      Page    v.    Broom,   4  Russ. 

paid   and  the    plaintiff  has    not  been  19;  I  Story  £q.  $  775. 

gniJty  of  gross    laches,   ordinarily  the  »  Keliy    v.    Sheldon,  8  Wis.  107 ; 

contract   should    be  enforced  —  this  is  Bennett  v.  Sadler,  14  Ves.  525. 

justice  to  all  parties.  *  Whitaker  v.  Bond,  63  N.  C.  290; 

'  Taylor  v.  Longworth,  14  Peters,  Clitherall  v.  Ogilvie,  i  Desaus.  250. 

170;    Fuller  v.   Hovey,  2  Allen,  324;  •  Wiswall  v.  Hall,  3  Paige,  313. 

Todd  v.  Taft,  7  Id.  371.  «  Beardsley  v.  Dontley,  69N.  Y.  577. 

*  In  Lennon  v.  Napper,  2  Sch.  & 
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for  their  payment,  there  would  seem  to  be  no  objection  to  the 

enforcement  of  the  contract. 

A  conveyance  to  defraud  creditors.  Agreement  to  re- 
ccmvey.  Where  there  was  conveyance  made  for  the  purpose 
of  defrauding  the  creditors  of  the  grantor  on  an  agreement 
that  after  the  grantor  had  obtained  a  discharge  in  bankruptcy 
the  property  would  be  reconveyed  to  him,  a  court  will  not  carry 
out  the  fraudulent  intent  by  enforcing  the  contract.^ 

The  doctrine  of  the  courts  of  equity  is  not  forfeiture,  but 
compensation  ;  therefore  where  the  injury  can  be  compensated 
in  damages,  and  there  has  not  been  gross  negligence,  relief 
will  be  granted.  2  Courts  of  equity,  however,  require  good 
faith  and  diligence  of  the  parties.  If,  therefore,  circumstances 
have  disabled  the  party  from  a  strict  compliance,  or  if  he  is 
not  in  default  for  a  great  length  of  time,  and  the  remedies 
are  mutual,  and  there  has  been  no  change  of  circumstances 
affecting  the  justness  or  character  of  the  contract,  relief 
will  be  granted.  8  In  such  case  the  plaintiff  must  show  that  he 
is  in  a  condition  to  perform  his  own  part  of  the  contract,  and 
that  he  has  shown  himself  desirous  and  eager  to  perform  on 
his  part.*  Even  where  time  is  the  essence  of  the  contract,  it 
may  be  waived  by  acts  recognizing  the  validity  of  the  contract 
after  the  time  has  elapsed.^ 

The  tendency  of  the  courts  for  a  few  years  past  has  been 
to  the  effect  that  an  agreement  by  the  parties  themselves  that 
time  shall  be  of  the  essence  of  the  contract,  is  valid  and  bind- 
ing, and  if  the  party  does  not  perform  at  the  day,  the  contract 
will  be  void.  This  is  a  wide  departure  from  the  early  cases,  and 
certainly  is  not  infrequently  productive  of  great  injustice. 
The  true  rule  would  seem  to  be  where  there  has  not  been  gross 
negligence  of  the  party  applying  for  relief,  and  the  act  to  be 
performed  can  be  performed  as  well  at  a  later  time  as  an 
earlier,  and  without  injurv  to  the   party   required  to  perform, 

^  Dent  V.  Ferguson,  132  U.  S.  5a  Mech.  Bank  v.    Lynn,   i    Peters,   383  ; 

*  Taylor  v.  Longworth,  14  Peters,  Story's  Eq.  J  776. 
173  9   Winne  v.  Reynolds,  6  Paige,  407;  *  Morgan  v.  Morgan,  2  Wheat.  290; 

Davis  V.  Hone,  2  Sch.  &  Lefr.  347.  Milward  v.  Earl  of  Thanet,  5  Ves.  320, 

3  Pratt  V.     Law,   9  Cranch,    456  ;  note ;  Story's  £q.  §  776. 
Bradshier  v.   Grau^d  Wheaton,   528;  «  Story's  Eq.  $  777. 
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then  time  is  not  of  the  essence  of  the  contract  and  will  be  dis- 
regarded, unless  from  the  nature  of  case  the  exact  time  agreed 
upon  is  material.  Thus,  if  the  property  should  be  of  greater 
or  less  value  according  to  the  effluxion  of  time,  as  where  the 
subject  matter  was  the  possession,  business,  and  good-will  of 
a  public  house,  time  was  held  to  be  the  essence  of  the  con- 
tract.^ And  this  is  the  general  rule  where  the  property  pur- 
chased is  connected  with  commerce  or  business.  ^  So  in  the 
sale  of  a  reversion,*  it  being  supposed,  as  was  stated  by  Lord 
Rosslyn,  that  no  man  "  sells  a  reversion  who  is  not  distressed 
for  money,  and  it  is  ridiculous  to  talk  of  making  him  a  com- 
pensation by  giving  him  interest  money  during  the  delay."* 

Although  time  may  not  have  been  priginally  of  the  essence 
of  the  contract,  yet  when  a  party  is  in  default,  the  other  party 
may  fix  a  reasonable  time  within  which  the  contract  is  to  be 
completed  ;  and  time  will  then  become  the  essence  of  the  con- 
tract. ^ 

Where  the  contract    gives   a  mere   right  of  election. 

Where  the  contract  gives  a  mere  right  to  purchase  upon  certain 


1  Coslakev.  Till,  I  Rus^.  376. 

"  Walker  v.  Jeffreys,  i  Hare,  348  ; 
McKay  ▼.  Carrington,  i  McLean,  59. 

•  Sherwin  v.  Hancock,  4Ves.  667. 

♦In  Edgcrton  v.  Peckham,  11 
Paige,  352,  the  contract  was  entered 
into  Nov.  3d,  1835,  and  contained  a  pro- 
viaon  that  if  the  said  Strobeck  (the  ven- 
dee) shall  make  default  in  either  of  the 
payments  above  mentioned,  then  the  said 
Peckham  (the  vendor)  is  to  be  discharged 
from  said  agreement  to  sell  and  convey 
to  said  Strobeck ;  &nd  the  said  Strobeck 
is  to  forfeit  to  said  Peckham  all  the  pre- 
vious payments,  and  give  peaceful  pos- 
session of  the  same  above-mentioned  lot. 
Strobeck  took  possession  of  the  lot  and 
paid  two-thirds  of  the  purchase  price,  and 
soU  and  conveyed  his  interest  in  the 
property  to  one  Edgerton,  who  imme- 
diately took  possession,  but  failed  to  pay 
at  the  day.  The  opinion  of  the  vice- 
chancellor,  Gridley,  contains  a  review  of 
the  cases  where  time  may  have  become 
or  may  be  the  essence  of  the  contract, 
and  will  well  repay  a  perusal.  It  is  sakl, 
pages  354^  355  :  **  Time  may  be  of  the  es- 


sence of  the  contract  where  there  is  an  ex- 
press stipulation  to  that  effect,  and  where 
the  contract  is  executory  at  the  time  of 
the  default ;  no  part  or  no  considerable 
part  of  the  purchase  money  having  been 
paid.  And  this  is  on  a  very  plain  princi- 
ple, to  wit :  That  the  performance  by  the 
vendee  is  a  condition  precedent  to  the 
perfonhance  of  the  contract  by  the  ven- 
dor. It  is  believed  that  most  of  the 
modern  cases  which  have  been  supposed 
to  establish  the  rule  that  a  mere  naked 
default  will  ipso  ff^cto  work  a  forfeiture 
not  relievable  in  equity,  will  be  found  to 
fall  within  this  class  of  cases  or  the  one 
test  above  mentioned."  •  •  ♦  "X 
have  examined  all  of  the  authorities  cited 
on  the  argument,  which  were  supposed 
to  deprive  thfi  vendee  of  relief  in  the  case 
of  a  naked  default  merely^  and  I  do  not 
find  any  of  them  to  establish  the  princi- 
ple in  a  case  parallel  to  the  one  at  bar." 
*  King  v.  Wilson,  6  Beav.  126; 
Roberts  v.  Berry,  3  De  G.  M.  &  G.  2S4. 
As  to  what  constitutes  reasonable  notice. 
Parkin  v.  Thorold,  16  Beav.  59. 
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conditions  by  a  day  named,  as  where  notice  of  acceptance  and 
payment  of  the  money  are  to  be  made  at  a  time  stated,  both 
must  be  complied  with,  and  the  notice  alone  is  not  suf- 
ficient.^ 

Memorandum.  As  to  the  form  and  contents  of  a  memo- 
randum, the  reader  is  referred  to  Browne  on  the  Statute  of 
Frauds  (4th  ed.),  chapters  17  and  18.  At  common  law  it  was 
not  necessary  that  an  agent  should  be  authorized  in  writing,  ^ 
but  the  statute,  in  many  of  the  states,  has  changed  the  rule 
and  requires  the  agent  to  be  "  thereunto  authorized  by  writing." 

Parol  contract.  A  parol  contract  for  the  sale  of  real  estate 
will,  if  partly  executed  by  the  party  praying  for  relief,  be  specif- 
ically enforced.  The  principle  upon  which  relief  is  granted  is, 
that  where  one  of  the  contracting  parties  has  induced  the  other 
so  to  act  that,  in  case  the  contract  is  abandoned  he  cannot  be 
placed  in  his  former  position,  equity  will  consider  the  contract 
perfected,  and  the  refusal  of  the  defendant  to  fulfill  on  his  part 
a  fraud  on  the  plaintiff.  ^ 

Formerly  it  was  held  that  part  payment  of  the  purchase 
money  was  such  an  act  of  part  performance  as  to  take  the  case 
out  of  the  statute,  but  this  rule  is  now  abandoned.  At  the 
present  time  it  is  held  that  part  payment  alone  is  not  such  an 
act  of  part  performance  as  to  take  the  case  out  of  the  statute.* 

While  the  general  rule  is,  that  part  payment  of  the  pur- 


*  Ranelagh  v.  Melton,  2  Drew  & 
Son,  278;  Richmond  v.  Gray,  3  Allen, 

25. 

*  Coles  V.  Trecothick,  9  Ves.  250 ; 

McWhorter  v.  McMahan,  10  Paige,  386. 
In  the  last  case  it  is  said  (page  394) : 
**  Under  this  section,  and  the  correspond- 
ing provision  of  the  English  statute  of 
frauds,  it  has  long  l^een  settled  that,  to 
make  a  valid  executory  contract  for  the 
sale  of  lands,  or  of  an  interest  therein, 
it  was  not  necessary  that  the  authority  of 
the  agent  should  be  in  writing,  but  only 
that  the  agreement  itself  should  be  in 
writing  and  be  signed  by  him  as  such 
agent. " 

»  Willard's  Eq.,  283  ;  Parkhurst  v. 
Van  Cortland,  14  Johns.  15 ;  Harris  v. 
Knickerbacker,  5  Wend.  638 ;  Pugh  v. 


Good,  3  Watts.  &  Serg.  56 ;  Phillips  v. 
Thompson,  i  Johns.  Ch.  131;  Lowry  v. 
Tew,  3  Barb.  Ch.  R.  407.  In  Harris  v. 
Knickerbacker  it  is  said  (page  647): 
"If  the  contract  proved  corresponds  with 
that  described  in  the  pleadings,  it  will  l>e 
-established  and  enforced,  even  if  there  i**. 
some  variance  between  the  terms  de- 
scribed and  those  proved,  provided  this 
variance  does  not  relate  to  matters  of 
substance.  ** 

*  Jackson  v.  Cutright,  5  Munf.  308; 
Glass  v.  Hulbert,  102  Mass.  24;  Hart  v. 
McClellan,  41  Ala.  251;  Sites  v.  Keller, 
6  Ohio,  483.  The  rule  is  different,  how- 
ever, if  full  payment  has  been  made. 
Fannin  v.  McMullin,  2  Abb.  Pr.  N.  S. 
224. 
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chase   money  is  not  sufficient  to  take  the   case   out   of  the 

statute,  yet  it  has  been  held  by  courts  of  recognized  ability 

that  when  a  purchaser  has  paid  money  on  such  contract,  and 

the  mere  recovery  of  the  money  will  not  restore  him  to  his 

former  position,  specific  performance  will  be  decreed.^ 

And  where  the  consideratiou  consists  of  personal  services 

to  be  rendered,  which  are  of  such  a  peculiar  nature  that  it  is 

impossible  to  estimate  their  value  to  the  vendor  by  any  pecun- 
iary standard,  and  the  vendor  did  not  intend  to  measure 
them  in  that  way,  the  performance  of  the  services  will  entitle 
the  vendee  to  specific  performance.* 

The  distinction  made  by  the  chancellor  in  the  case  cited 
does  not  seem  to  be  founded  on  principle.  The  vendee  had 
fully  performed  his  part  of  the  contract,  and,  therefore,  was 
entitled  to  a  decree.  The  right  would  have  been  the  same  if 
the  purchase  price  agreed  upon  had  been  paid  in  money 
instead  of  services. 

Verbal  promise  of  father  to  son.  When  a  father,  in  con- 
sideration of  services  rendered  by  his  son,  verbally  agrees  to 
convey  to  him  certain  lands,  and,  relying  upon  the  agreement, 
the  son  enters  into  possession  and  improves  the  land,  a  specific 
performance  of  the  agreement  will  be  decreed.  ^ 

A  parol  contract  between  father  and  son  to  the  effect  that 
if  the  son  will  enter  upon  and  improve  certain  land  belonging 
to  the  father,  he  will  make  him  a  deed  for  the  same,  and  in 
pursuance  thereof,  the  son  entered  upon  and  improved  the 
land,  will  entitle  the  son  to  a  specific  execution  of  the  con- 
tract. * 


'  Malins  v.  Brown,  4  N.  Y.  403; 
Everts  v.  Agnes,  4  Wis.  356;  Johnson  v. 
Hnbfcell,  2  Stock t.  Ch.  332. 

■  Rhodes  v.  Rhodes,  3  Sandford  Ch. 
279-  In  this  case  the  agreement  was  be- 
tween two  brothers  who  were  living  to- 
gether and  owned  their  property  in  com- 
mon, by  which  the  one  having  the  famiJy 
agreed  to  provide  for  and  take  care  of 
the  other,  who  had  no  family,  and  who 
was  subject  to  epileptic  fits,  during  his 
life  in  consideration  that  the  former 
should  have  all  the  estate  of  the  latter. 
An  alleged  contract  of  this  kind  should 


be  carefully  scrutinized  and  fully  estab- 
lished. 

*  Peters  v.  Jones,  35  Iowa,  512; 
Wendell  v.  Van  Rensselaer,  i  Johns. 
Ch.  354;  Prince  v.  Case,  10  Conn.  375; 
Hall  V.  Chaffees,  13  Vt.  157;  Rerick  v. 
Kern,  14  Serg.  &  R.  271;  Galbraith  v. 
Galbraith,  5  Kas.  402. 

*Lobdell  V.  Lobdell,  36  N.  Y. 
327;  Cutsinger  V.  Ballard,  115  Ind.  93; 
Burlingame  v.  Rowland,  77  Cal.  315; 
Young  v.  Young,  45  N.  J.  Eq.  27; 
Frame  v.  Frame,  32  W.  Va.  463. 
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£ixchangre  of  laud.  A  contract  for  the  exchange  of  land 
made  by  authorized  officers,  and  afterward  ratified,  is  not  within 
the  statute  of  frauds  because  not  duly  signed,  the  possession  of 
the  property  and  the  erection  of  buildings  thereon  is  a  suffi- 
cient part  performance,  and  it  is  immaterial  that  possession 
was  taken  before  the  ratification.  ^ 

A  parol  contract  for  the  sale  of  land  must  possess  all  the 
elements  of  certainty  necessary  to  the  enforcement  of  any  con- 
tract. If  the  plaintiff  and  defendant  disagree  as  to  the  terms 
of  the  contract,  it  is  the  duty  of  the  court  to  hear  the  evidence 
and  determine  what  the  agreement  was,^  and  if  necessary  it 
will  permit  an  amendment  of  the  pleadings  to  conform  to  the 
proof.  ^ 

It  is  not  to  be  understood,  however,  that  the  court  will  en- 
force a  contract  not  set  up  in  the  pleadings,  but  that  when  the 
contract  is  proved  under  which  the  plaintiff  took  possession, 
the  court  will  endeavor  to  ascertain  its  terms,  and,  if  the  pleadings 
are  amended  to  conform  to  the  proof,  will,  if  possible,  carry 
out  the  intention  of  the  parties  by  enforcing  the  contract.* 

If  the  vendor  has  put  it  out  of  his  power  to  perform  the 
contract,  as  by  conveying  to  a  bona  fide  purchaser,  and  this 
inability  is  disclosed  at  the  hearing,  the  court  will  render  judg- 
ment for  damages.  * 

In  framing  the  petition  on  behalf  of  the  vendor,  he  should 
allege  that  on  a  day  named,  being  the  owner  in  fee  of  certain 
premises  (describing  them),  on  said  day  sold  them  to  the  de- 

*  U.  P.  Ry.  Co.  V.  McAlpine,  129,  tinguished  English  chancellor  contended, 
U.  S.  305;  Brown  v.  Sutton,  Id.  238 ;  was  to  secure  respect  for  contracts  and 
Harris  v.  Roberts,  12  Neb.  631.  good    faith   in    performing   the   same. 

•  Boardman  v.  Mostyn,  6  Ves.  467.  Lumley  v.  Wagner,  i   De  G.  M.   &  G. 

•  In  Harris  •  v.  Knickerbacker,  5  604-619;  French  v.  Macale,  2  Drury  & 
Wend.  647,  it  is  said:    "If    there  be  War.  273. 

evidence  of  a  contract,  but  it  do  not  dis-  *  Parkhurst    v.    Van   Cortlandt,    i 

tinctly  appear  what  are  the  terms  thereof,  John.  Ch.  273;   Morss  v.  Elmendorf,  ii 

and  there  seems  to  have  been  an  act  ex-  Paige,  278.     In  this  case  it  was  held  that 

plicable  only  on  the  supposition  of  an  where  the  defendant  was  unable  to  per- 

agreement,  a  court  of  chancery  will  ex-  form  the  contract  at  the  time  the  action 

ert  itself  to  ascertain  the  precise  terms,"  was    commenced,   if   the  plaintiff   was 

etc.,  of  the  agreement  ignorant  of  that  fact,  and  commenced  the 

♦  The  power  to  decree  specific  per-  action  in  good  faith,  supposing  the  de- 
formance  of  contracts  did  not  exist  under  fendant  could  convey,  the  court  would 
the  Roman  law.   It  is  purely  of  chancery  award  him  proper  damages. 

origin,  and  the  effect  of  its  exercise,  a  dis- 
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fendant  for  the  sum  of  $ ,  to  be  paid  upon  the  execution  and 

delivery  of  the  deed  (state  according  to  the  facts),  and  entered 
into  an  agreement  in  writing,  duly  signed,  in  relation  thereto, 
with  the  defendant. 

[A  copy  of  the  agreement  may  be  set  out  or  a  synopsis  of 
it  given.] 

Second.  The  plaintiff  should  allege,  that  on  a  day  named, 
in  pursuance  of  said  contract,  he  tendered  to  the  defendant  a 
deed  of  said  premises,  but  the  defendant  refused  and  still  re- 
fuses to  accept  the  same  and  pay  said  purchase  money,  or  any 
part  thereof.  The  plaintiff  has  duly  performed  all  the  condi- 
tions of  said  contract  on  his  part. 

Add  appropriate  prayer. 

If  the  action  is  brougrht  by  the  i^urchaser  against  the 
vendor,  he  should  allege  that  the  defendant  being  the  owner 
in  fee  of  the  following  described  premises  (describing  them), 

on  a  day  named  sold  the  same  to  plaintiff  for  the  sum  of  $ , 

and  entered  into  an  agreement  in  writing,  duly  signed,  in  rela- 
tion thereto,  with  the  defendant,  as  follows  :  (Set  out  a  copy 
or  give  a  synopsis  of  the  agreement.) 

Second.   On  the day  of the  plaintiff  duly  tendered 

to  the  defendant  said  sum  of  $ ,  and  requested  him  to  con- 
vey said  premises  to  the  plaintiff  according  to  the  terms  of  said 
agreement,  and  the  defendant  refused  and  still  refuses  to 
execute  and  deliver  such  conveyance. 

Third.  Allege  the  performance  by  the  plaintiff  of  all  the 
conditions. 

Fourth.  Allege  that  the  plaintiff  brings. the  money  (notes 
and  securities)  into  court  and  offers  the  same  to  the  defendant, 
upon  his  executing  and  delivering  to  the  plaintiff  a  sufficient 
deed  and  conveyance,  etc. 

Add  appropriate  prayer. 

Petition  on  verbal  contract.  In  an  action  by  the  pur- 
chaser against  the  vendor  to  enforce  a  verbal  contract,  the 
plaintiff  should  set  forth  the  contract  in  the  first  paragraph  of 
the  petition,  and,  second,  should  allege  that  the  defendant 
thereupon  delivered  possession  of  the  premises  to  him,  under 
said  contract,  and  he  has  continued  in  possession  from  that 
time  until  the  present. 
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Then  state  what  payments  have  been  made,  if  any,  and 
all  facts  tending  to  show  his  right  to  the  enforcement  of  the 
contract. 

Specific  performance  of  agrreements  relating^  to  personal 
property.  Formerly  it  was  held  that  a  suit  in  equity  would 
not  lie  to  enforce  an  agreement  for  the  sale  of  stock.  ^  The 
reason  being  that  there  was  no  difference  between  different 
shares  of  the  same  stock,  and  hence  that  the  party  could 
bring  an  action  to  recovet  damages  for  breach  of  the  contract. 
Lord  Hardwicke,  in  Buxton  v.  Lister, ^  says  "  this  court  will 
not  entertain  a  bill  for  a  specific  performance  of  contract^  of 
stock,  corn,  hops,  etc.,  for,  as  these  are  contracts  which  relate 
to  merchandise  that  vary  according  to  different  times  and 
circumstances,  if  a  court  of  equity  should  admit  such  bills,  it 
might  drive  on  parties  to  the  execution  of  a  contract,  to  the 
ruin  of  one  side,  where,  upon  an  action,  that  party  may  not 
have  paid,  perhaps,  above  a  shilling  damage." 

The  real  reason  why  the  contract  for  stock  or  other  ordi- 
nary personal  property  is  not  specifically  decreed  is,  that  it  is 
capable  of  being  exactly  compensated  in  damages. 

Contract  eulbrcedy  when.  There  are  many  cases,  how- 
ever, where  a  suit  in  equity  will  be  entertained  to  enforce  a 
contract  for  a  particular  chattel,  as  where  the  article  is  of  un- 
usual distinction  and  curiosity,  and  of  uncertain  value.* 

So,  whei^e  the  parties  entered  into  a  contract  in  writing  for 
the  sale  of  large  parcels  of  wood,  consisting  of  oaks,  ashes, 
elms,  etc.      The  court  decreed  the  execution  of  the  contract.* 

And  where  a  railway  company  undertook  to  erect  an 
archway  on  the  grounds  of  the  plaintiff  through  which  the 
railway  was  to  pass,  upon  his  withdrawing  all  opposition,  and 
to  make  the  archway  sufficient  to  permit  carriages  to  pass 
under  the  same,  the  contract  was  enforced.^ 

Contract  enforced,  when.  If  there  be  any  peculiar  value 
to  the  personal  property,  such  as  an  heirloom,  painting,  title 

'  Cud  V.  Rutter,  i  P.  Wms.  570;  *  Buxton  v.    Lister,    3    Atk.  382; 

Nutbrown  v.  Thornton,  10  Ves.   160;  Taylor  v.  Neville  cited  in  Buxton  v.  Lister. 

Willard's  Eq.  271.  *  Storer  v.  The  Great  Western  Rail- 

«  3  Atk.  384.  road  Co.,  2  Y.  &  Coll.  New  R.  48,  53  ; 

»  Falcke  v.  Gray,  5  Jur.  (U.  S.)  645.  i  Story's  Eq.  Juris.  722. 
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deeds  and  the  like,  or  if  the  stock  cannot  be  purchased  in  the 
open  market,  or  it  have  a  special  peculiar  value  to  the  plaintiff, 
courts  of  equity  may,  and  ordinarily  will,  decree  specific  per- 
formance. So  where  the  plaintiff  has  put  money  or  other  prop- 
erty in  the  hands  of  the  defendant  so  as  to  create  a  fiduciary 
relation  between  them,  or  the  defendant  in  any  proper  sense 
has  made  himself  the  trustee  of  the  plaintiff,  performance  may 
be  decreed.^ 

Where  goods  have  been  purehased  on  a  promise  of  security. 
Where  the  plaintiff  sold  a  stock  of  goods  to  the  defendant  for 

a  specified  sum,  of  which  a  certain  sum  was  in  hand,  and  se- 
curities were  to  be  executed  for  the  unpaid  purchase  money, 
the  defendant,  after  being  put  in  possession,  refused  to  give 
the  securities.     A  specific  performance  was  decreed.  ^ 

Delivery  of  promissory  note  enforced^  when.  When,  by 
the  terms  of  the  contract  a  trust  has  been  created  in  reference 
to  a  promissory  note  or  other  instrument  in  writing,  a  court  of 
equity  may  enforce  the  specific  performance  of  the  agreement 


*  Avery  v.  Ryan,  74  Wis.  591 ;  43 
N.  W.  R.  317.  Lyon,  J.,  says  (p.  320 
N.  W.  R.):  «  The  stock  which  the  plaint- 
iff  seeks  to  obtain  in  this  action  through 
the  special  enforcement  of  his  executory 
contract  with  Ryan  and  his  associates,  is 
personal  property.  Rev.  St.  $  175 1.  It 
is  also  a  kind  of  property  customarily 
bought  and  sold  in  the  market  like  grain, 
lumber  and  numerous  other  commodities, 
and  from  its  very  nature  has  no  peculiar 
special  value  other  than  its  market  value. 
The  plaintiff  has  ascertained  and  stated 
.such  val ue.  Th e  case  could  not  be  differ- 
ent in  principle  were  the  subject  matter 
of  the  controversy  1,000  bushels  of  wheat 
or  100,000  feet  of  pine  boards,  or  any 
other  quantity  of  a  specified  grade,  instead 
of  shares  of  stock  in  a  street  railroad  com- 
pany. In  all  such  cases  compensation  in 
damages  is  considered  and  held  to  be  an 
adequate  remedy  for  the  breach  of  a  con- 
tract to  sell  or  purchase,  especially  where 
no  trnst  relation  exists  between  the  par- 
ties. Such  relation  did  exist  in  Donsman 
V.  Smelting  Co.,  40  Wis.  418,  and  Dous- 


man  was  the  equitable  owner  of  the  stock. 
No  such  relation  exists  here.  The  plaint- 
iff never  owned  the  stock  in  controversy, 
'  an  d  never  had  any  lien  upon  it.  He  dealt 
with  Ryan  and  his  associates  at  arm's 
length,  and  on  equal  terms.  Neither  is 
the  solvency  of  the  purchasing  defendants 
questioned.  The  presumption  is  they 
are  pecuniarily  responsible  for  any  judg- 
ment for  damages  the  plaintiff  may  re- 
cover against  them  for  their  failure  to 
transfer  the  stock  to  him  as  they  agreed. 
Under  these  circumstances  the  plaintiff 
has  an  adequate  remedy  at  law  unless  it 
is  destroyed  or  impaired  by  the  facts  that 
Ryan  and  the  Fahnstocks  reside  in  an- 
other state  and  have  no  property  in  this 
state." 

*  Rothholtz  V.  Schwartz,  19  Atl.  R. 
312.  It  also  appeared  that  the  defendant 
had  no  property  except  the  goods  pur- 
chased. This  would  be  an  additional 
reason  for  decreeing  performance,  but 
the  right  in  such  a  case  exists  independ- 
ently of  that. 
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by  compelling  its  delivery  to  the  party  entitled  to  the  posses- 
sion thereof.  ^ 

Interest  in  patent.  Specific  performance  of  an  agreement 
to  assign  an  interest  in  a  patent  may  be  decreed  in  a  proper 
case.  2 

Personal  contracts.  A  court  of  equity  has  enforced 
agreements  not  to  carry  on  business  within  a  certain  distance 
or  for  a  certain  length  of  time.^ 

For  the  custody  of  partnership  books.* 

That  the  outgoing  partner  shall  offer  his  interest  in  the 
business  to  his  copartners  before  selling  it  to  other  persons. ^ 

Agreements  not  to  divulge  or  make  use  of  a  trade  secret.® 

Specific  agrreements.  A  court  of  equity  will  enforce  spe- 
cific performance  of  a  personal  contract,  in  most  cases,  where 
the  legal  remedy  is  inadequate.  Such  contracts,  in  regard  to 
chattels,  have  been  enforced  to  pay  or  discharge  a  mortgage, 
to  insure  property,  to  discharge  a  judgment  in  pursuance  of  a 
compromise,  to  indemnify  the  plaintiff,  ante-nuptial  agreement 
in  regard  to  personal  property  for  the  support  of  the  plaintiff,^ 

etc. 

Contracts  for  improvement,  baildinsTy  etc  As  a  general 
rule,  contracts  of  this  kind  will  not  be  specifically  enforced, 
because  the  court  cannot,  through  its  ordinary  instrumentali- 
ties carry  into  effect  its  decree.®  There  are  some  exceptions  to 
this  rule,  however,  as  where  the  defendant  has  covenanted  to 
make  erections  or  improvements  on  his  own  land  for  the  ben- 
efit of  the  plaintiff  as  the  owner  of  adjoining  property,  and 
who  has  an  interest  in  such  improvements  or  erections  made.® 


'  Henderson  v.  Johns,  22  Pac.  R. 
461 ;  Williams  v.  Carpenter,  24  Id.  558. 

'  Blackmer  v.  Stone,  51  Ark.  489. 

'  Whittaker  v.  Howe,  3  Beav.  383 ; 
Turner  v.  Major,  3  GiflT.  442.  And  see 
Coates  v.Coates,  6  Madd.  287,  and  Will- 
iams V.Williams,  i  Wils.  Ch.  473,  note. 

*  Lingen  v.  Simpson,  i  Sim.  &  Ster. 
600. 

*  Homfray.v.  Fothergill,  I  Eq.  567. 

*  Morison  v.  Moat,  9  Ha.  241. 

'  3  Pom.  Eq.  $  1402,  and  cases  cited. 

*  Id.  There  are  some  exceptions  to 
this  rule,  however. 


^  Stuyvesant  v.  Mayor,  11  Paige, 
414.  That  is,  the  premises  should  be  used 
for  the  purposes  agreed  upon,  and  no 
other.  It  is  said  (pp.  429,  430):  "The 
bill  states  that  the  lands  granted  for  a 
public  square  have  never  been  inclosed 
or  improved  in  any  manner  whatever 
down  to  the  time  of  filing  of  such  bill,  and 
that  individuals  have  been  permitted  to 
occupy  parts  of  such  lands  with  shanties 
and  pigsties,  although,  as  the  bill  alleges, 
the  lands  granted  for  Stuyvesant  square, 
still  remain  in  the  hands  of  the  corpo- 
ration  under  the  conveyance  from  the 
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Contracts    to    use   premises  for  a  particalar    business. 

Where  a  lessee  covenants  for  a  particular  use  of  the  demised 
premises,  a  court  of  equity  will  restrict  him  to  that  use,  with- 
out any  irreparable  or  even  substantial  injury  being  shown  from 
a  breach  of  the  agreement  —  as  where  it  was  provided  in  the 
lease  that  the  store  should  be  occupied  for  the  regular  dry  goods 
jobbing  business,  and  no  other  business,  the  lessee,  without 
the  consent  of  the  lessor,  cannot  carry  on  in  such  store  the 
business  of  an  auctioneer.^ 

Contract  for  personal  service.  Specific  performance  will 
not  be  granted  to  carry  into  effect  a  contract  for  personal 
service.  There  are  cases  in  which  a  court  will  control  the  per- 
sonal conduct  of  the  party  by  an  injunction,  and  thus  indirectly 
compel  him  to  render  a  personal  service,  or  to  do  some  per- 
sonal act,  as  where  the  defendant  had  contracted  to  sing  at  the 
theater  of  the  plaintiff  for  a  specified  time,  and  not  to  sing  at 
any  other  theater  during  the  same  period,  but,  in  violation  of 


complainant.  This  is  clearly  such  an 
injury  to  the  complainant  in  reference  tc 
his  adjacent  property  as  will  authorize 
this  court  to  decree  a  specific  perform- 
ance of  the  covenant  that  the  premises 
shall  be  used  for  the  purpose  of  a  public 
square  exclusively,  and,  in  such  decree, 
to  require  these  defendants  to  remove 
these  nuisances  and  to  keep  off  all  in- 
truders upon  the  premises,  whose  occu- 
pation of  any  parts  thereof  is  inconsist- 
ent with  the  purposes  for  which  the  lands 
were  granted.  Although  the  permitting 
of  such  a  use  of  the  premises  involves  a 
forfeiture  of  the  grant,  in  case  the  com- 
plainant thinks  proper  to  enforce  the 
forfeiture  for  this  breach  of  the  condi- 
tion upon  which  the  lands  were  granted, 
he  is  not  bound  to  claim  the  forfeiture, 
but  may  resort  to  his  suit  to  compel  a 
specific  performance  of  this  covenant.'' 
*  Stewart  v.  Winters,  4  Sandf.  Ch. 
62S;  Dodge  V.  Lambert,  2  Bos.  570; 
Brouwer  v.  Jones,  23  Barb.  153;  DeFor- 
est  V.  Byrne,  i  Hilton,  43.  In  Stewart 
V.  Winters,  the  Vice-Chancellor  says: 
**  The  owner  of  land,  selling  or  leasing  it, 
may  insist  upon  just  such  covenants  as 


he  pleases,  touching  the  use  and  mode  of 
enjoyment  of  the  land,  and  he  is  not  to 
be  defeated  when  the  covenant  is  broken 
by  the  opinion  of  any  number  of  persons 
that  the  breach  occasions  him  no  sub- 
stantial injury.  He  has  a  right  to  define 
the  injury  for  himself,  and  the  party  con- 
tracting with  him  must  abide  by  the  defi- 
nition. I IV  the  case  of  the  bakery,  in  I 
Vesey  &  Beamer,  hereafter  cited,  I  have  no 
doubt  a  great  many  witnesses  might  have 
been  found  who  would  have  testified  that 
the  bakery  was  not  an  annoyance   to 

I 

them,  or  to  any  but  oversensitive  per- 
sons. And  in  Hills  v.  Miller  (3  Paige, 
254)  the  injury  to  the  complainant,  if 
tested  by  the  opinions  of  witnesses,  would 
scarcely  have  resulted  in  even  nominal 
damages  in  an  action  at  law.  It  is  not 
necessary  that  the  act  complained  of 
should  amount  to  a  nuisance  in  law, 
either  public  or  private.  Nor  is  the 
court  to  enter  into  a  comparison  to  per- 
mit a  tenant  to  carry  on  some  trades  as 
less  offensive  than  others,  where  the  cov- 
enant prohibits  the  former  (per  Lord 
Kldon,  in  Macher  v.  The  Foundling  Hos- 
pital, I  Ves.  &  B.  1 88)." 
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her  agreement,  she  made  an  engagement  at  another  theater 
and  was  enjoined  froui  fulfilling  the  second  engagement.^ 

Enforcingr  awards.  An  award  is  the  fruit  of  the  agree- 
ment of  submission.  If,  therefore,  it  provides  that  certain 
acts  within  the  scope  of  the  arbitration,  as  the  execution  of 
a  conveyance  shall  be  done,  the  court  may  enforce  the  same.* 
If,  however,  the  award  simply  directs  the  payment  of  money, 
the  remedy  is  an  action  to  recover  the  money.  ^ 


TRADE-MARKa 


The  question  in  such  cases  is  not  whether  the  plaintiff  was 
the  original  inventor  or  proprietor  of  the  article  made  by  him, 
and  upon  which  he  puts  his  trade-mark,  nor  whether  the  article 
made  and  sold  by  the  defendant  under  the  plaintiff's  trade- 
mark is  an  article  of  the  same  quality  or  value.  But  relief  is 
granted  upon  the  ground  that  theplaintiffhas  a  valuable  interest 
in  the  good  will  of  his  trade  or  business^  and  that  having  appro- 
priated to  himself  a  particular  label,  or  sign,  or  trade-mark, 
indicating  that  the  article  is  manufactured  or  sold  by  him  or  by 
his  authority,  or  that  he  carries  on  business  at  a  particular 
place,  he  is  entitled  to  protection  against  any  person  who 
attempts  to  pirate  upon  the  good  will  of  the  plaintiff's  friends 
or  customers,  or  of  the  patrons  of  his  trade  or  business,  by 
using  his  trade-mark  without  his  authority  or  consent.*  The 
principle  is  extended  to  the  publication  of  a  newspaper,  and  is 
general  in  its  application.  ^   If  a  trade-mark  is  intended  to  be  and  * 


*  Lamley  v.  Wagner,  13  Eng.  L. 
&  E.  257;  I  De  Gex.  M.  &  G.  604. 
The  chancellor  says:  "I  have  not  the 
means  of  compelling  her  to  sing,  but  she 
has  no  cause  of  complaint  if  I  compel 
her  to  abstain  from  the  commission  of  an 
act  which  she  has  bound  herself  not  to 
do,  and  thus  possibly  cause  her  to  fulfill 
her  engagement."  See  also,  for  an  able 
review  of  this  question.  Port  Clinton, 
etc.,  Co.  V.  C.  &  T.  R.  Co.,  13  O.  S. 

544. 


*  Morse  on  Arb.  &  Award,  603;  Jones 
V.  Boston,  etc.,  Co.,  4  Pick.  507. 

'  Walters  v.  Morgan,  2  Cox,  369; 
Hall  V.  Hardy,  3  P,  Wm.  187.  A  peti- 
tion will  be  substantially  the  same  as  in 
an  action  on  a  contract  in  relation  to 
real  estate,  the  prayer  being  drawn  to 
conform  to  the  facts. 

*  Partridge  v.  Menck,  2  Barb.  Ch. 
loi,  and  cases  cited  (in  2d  ed.) ;  Taylor 
V.  Carpenter,  1 1  Paige,  292. 

*  Bell  V.  Locke,  8  Paige,  75  ;  Snow- 
den  V.  Noah,  Hopk.  396. 
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is  of  such  character  as  to  mislead  the  public,  the  courts  will 
not  protect  it.  ^ 

Names  not  a  subject  of  trade-marks,  when.  A  person 
cannot  use  his  own  name  ^s  a  trade-mark  to  the  exclusion  of 
the  same  use  of  it  by  another  person  of  the  same  name,  where 
the  name  of  the  latter  is  not  intended  to  deceive  or  defraud.^ 

Neither  can  a  person  apply  the  name  of  a  state  or  a  dis- 
trict of  country,  so  as  to  obtain  the  exclusive  right  to  the 
appellation;*  but  where  a  manufacturer  of  goods  has  used  for 
many  years  as  a  trade-mark  two  geographical  names,  as  Louis- 
ville and  Willoughby  Lake^  he  will.be  protected  as  against  a  per- 
son who  does  not  carry  on  business  in  the  districts  so  indi- 
cated. * 

The  plaintiff  in  his  petition  for  an  injunction,  may  also 
allege  and  pray  for  damages,  and  in  case  the  injunction  is  sus- 
tained recover  the  same  in  that  action. 

Descriptive  words  cannot  be  used  for  a  trade-mark. 
The  words  "  Goodyear  Rubber  Company,"  "  Goodyear  Rubber 
Manufacturing  Co.,"  and  other  similar  terms,  being  descriptive 
of  a  well-known  class  of  goods  produced  by  the  process  known 
as  Goodyear's  invention,  cannot  be  exclusively  appropriated 
as  a  trade-mark.  ^  So  the  words  "  international  banking  "  in 
International  Banking  Co. ,  are  descriptive  of  the  character  of 
the  business,  and  cannot  be  used  as  a  trade-mark.^  And  the 
words  "  Tycoon  "  as  applied  to  certain  kinds  of  tea,  where  it 


^  In  Perry  v.  Truefitt,  6  Bcav.  66, 
the  Master  of  the  Rolls  said :  "  A  man 
is  not  to  sell  his  own  goods  under  the 
pretense  that  they  are  the  goods  of 
another  man  ;  he  cannot  be  permitted  to 
practice  such  deception  nor  to  use  the 
means  that  contribute  to  that  end.  He 
cannot,  therefore,  be  allowed  to  use 
names,  marks,  letters,  or  indicia  by 
which  he  may  induce  purchasers  to  be- 
lieve that  the  goods  which  he  is  selling 
are  the  manufactures  of  another  person.** 
Lee  ▼.  Haley,  L.  R.  5  Ch.  App.  155; 
Van  Sant.  PL  447. 

'  Gilman  v.  Hunnewell,  122  Mass. 
139;  Wolfe  V.  Burke,  7  Lans.  151;  8. 
C,  56  N.  Y.  115;  Burgess  v.  Burgess, 


3  De  G.  M.  &  G.  896;  S.  C,  22  Law. 
J.  (U.  S.)  Ch.  67s;  17  Eng.  L.  &  Eq., 
257;  Lazenby  v.  White,  L.  J.  (U.  S.) 
Ch.  354;  Hallett  v.  Cumston,  no  Mass. 
29;  6  Wait's  Actions  &  Defenses,  26. 

'  Delaware  &  Hudson  Canal  Co.  v. 
Clark,  13  Wall.  311;  Glendon  Iron  Co. 
V.  Uhler,  75  Penn.  St.  467;  15  Am.  Rep. 
499;  Blackwell  v.  Wright,  73  N.  C. 
310;  Neb.  Loan,  etc.,  Co.  v.  Nine, 
27  Neb.  507. 

<  Pike  Mnfg.  Co.  v.  Cleveland 
Stone  Co.,  35  Fed.  R.  896. 

*  Goodyear*s  Manfg.  Co.  v.  Good- 
year's  Rubber  Co.,  128  U.  S.  598. 

^  Koehler  v,  Sanders,  48  Hun,  48. 
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appeared  that  the  word  was  in  common  and  general  use  as 
descriptive  of  a  class  of  teas  many  years  before  the  plaintiff 
adopted  it.^  The  words  "microbe  killer,"  being  English 
words,  in  common  use,  and  of  fixed  meaning,  do  not  constitute 
a  trade-mark.* 

Not  a  trade-mark.  The  cigarmakers'  union,  which  has 
many  thousand  members  doing  business  in  the  various  states, 
adopted  a  symbol  or  other  device  to  be  used  by  the  several 
members  on  boxes  of  cigars  manufactured  by  any  member  of 
the  union,  the  right  to  continue  only  so  long  as  the  party  re- 
mained a  member.  A  majority  of  the  court  held  that  it  was 
not  a  legal  trade-mark.  ^ 


*  Cobin  V.  Gould,  133  U.  S.  308. 

*  Alff  V.  Radam,  77  Tex.  530 ; 
Trask  Fish  Co.  v.  Wooster,  28  Mo. 
App.  408.  In  Chadwick  v.  Covdl,  23 
N.  E.  R.  1069,  the  Supreme  Court  of 
Mass.  says:  "  Undoubtedly  the  exclusive 
right  to  use  a  certain  collocation  of 
words  or  signs  to  designate  a  certain 
class  of  goods  may  have  a  considerable 
money  value  as  an  advertisement ;  but 
the  fact  that  a  right  would  have  a  money 
value,  if  it  existed,  is  not  a  conclusive 
reason  for  recognizing  the  right.  The 
exclusive  right  to  particular  combinations 
of  words  or  figures  for  purposes  not  less 
useful  than  advertising,  for  poetry  or  the 
communication  of  truths  discovered  for 
the  first  time  by  the  writer,  for  art  or 
mechanical  design,  has  needed  statutes 
to  call  it  into  being,  and  is  narrowly 
limited  in  time.  When  the  common  law 
developed  the  doctrine  of  trade-marks 
and  trade-names,  it  was  not  creating  a 
property  in  advertisements  more  absolute 
than  it  would  have  allowed  the  author  of 
Paradise  Lost,  but  the  meaning  was  to 
prevent  one  man  from  palming  off  his 
goods  as  another's,  from  getting  another's 
business,  or  injuring  his  reputation  by 
unfair  means,  and  perhaps  from  defraud- 
ing the  public. 

3  Cigar  Makers'  Protective  Union  v. 
Conhaim,  40  Minn.  243.  The  reasons 
for  holding  it  invalid  are  very  clearly 
stated  by  Ch.   J.  Gilfillan,  as  follows: 


*'  A  trade-mark  consists  of  a  word,  mark 
or  device  adopted  by  a  nfanufacturer  or 
vendor  to  distinguish  his  productions 
from  other  productions  of  the  same  arti- 
cle. Hostetter  v.  Fries,  17  Fed.  Rep. 
620.  The  theory  on  which  the  right  to 
it  as  property  is  based,  is  that  a  man 
may  have  acquired  a  reputation  for  ex- 
cellence in  the  manufacture  or  prepara- 
tion of  a  certain  article  for  sale,  which 
reputation  may  be  the  source  of  profit  to 
him.  In  th«  enjoyment  of  this  reputa- 
tion, and  of  the  benefit  and  pecuniary  ad- 
vantages thereof,  he  ought  to  be  protect- 
ed, as  he  ought  to  be  and  is  in  the  ad- 
vantages of  the  good-will  of  a  business 
established  by  him;  and  so  that  the  pur- 
chasing public  may  know  the  origin  of 
sucl^  articles  when  offered  for  sale,  and 
that  they  are  of  his  manufacture  or 
preparation,  he  may  adopt  and  place  on 
them  as  the  index  of  their  origin,  some 
device  or  symbol  not  used  by  others 
upon  similar  articles,  come  to  be  known 
as  representing  that  the  articles  on 
which  they  are  placed  are  made  or  pre- 
pared by  him,  just  as  his  signature  to  a 
business  paper  is  an  assurance  that  he 
executed  it.  It  has,  indeed,  been  likened 
to  his  business  autograph.  The  wrong 
for  which  a  remedy  is  given  consists  in 
misrepresenting  to  the  public,  by  the 
use  of  his  trade-mark,  goods  or 
wares  of  another  as  having  been  made 
by  the  true  owner  of  the  mark,  and 
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In  framlngr  the  petition  the  plaintiflf  should  set  forth  the 
facts  as  to  his  ownership  of  the  trade-mark  in  suit.     Thus,  that 

ever  since  the day  of he  has  been  the  manufacturer 

of  an  article  known  as  (state  the  name),  which  he  has  sold  in 
packages,  barrels,  etc.,  labeled  with  the  following  device  and 

trade-mark  which  the  plaintiff  adopted  in  the  year  18 ,  viz. 

(copy  the  trade-mark). 

Second.  That  such  article  is  known  to  the  public  and  buy- 
ers as and  by  the  aforesaid  trade-mark  and  device  of  plaint- 
iff, and  by  reason  of  the  excellence  of  the  article  it  has  ac- 
quired a  wide  reputation  as  being  useful,  and  had  an  extensive 
sale,  from  which  the  plaintiff  realized  great  profits. 

Third.  The  defendant,  well  knowing  the  existence  of  said 
trade-mark,  but  willfully  disregarding  the  same,  in  the  year 

18 unlawfully  and   wrongfully  prepared,  offered  for  sale, 

and  now  offers  for  sale  at and  other  places,  an  article  in 

imitation  of  the  plaintiff 's,  which  he  has  put  up  i  A  similar  packages 
and  labeled  with  labels  like  that  of  the  plaintiff  (copy  the 
label). 

Fourth.  Said  imitations  and  counterfeits  are  calculated  to 
mislead  and  deceive  purchasers  of  the  plaintiff's  article  and  the 
public,  and  to  deceive  and  induce  many  of  them  to  purchase 
the  article  sold  by  the  defendant  in  the  belief  that  it  is  the 
article  prepared  and  sold  by  the  plaintiff. 


thereby  depriving  him,  to  a  greater  or 
less  extent,  of  the  benefit  of  the  good 
will  of  his  establishment  and  the  reputa- 
tion that  he  has  given  the  articles  made 
by  him.  Stokes  v.  Landgraff,  17  Barb. 
608.  It  is  essential  that  the  symbol  or 
device  shall  be  adopted  to  distinguish 
the  productions  of  the  manufacturer  or 
vendor  from  those  of  others,  and  it  must 
so  distinguish  them.  The  trade-mark 
must  either  by  itself  or  by  associatioii, 
point  distinctly  to  the  origin  or  own- 
ership of  the  article  to  which  it  is  applied. 
Canal  Co.  v.  Clark,  13  Wall.  311.  It 
most  indicate  to  those  familiar  with  its 
use  and  purpose,  by  or  for  whom  the  ar- 
ticle ivas  made,  produced  or  prepared  for 
sale.  If  such  be  not  its  purpose  and 
meaning,  it  fails  of  being  a  legal  trade- 


mark. The  right  to  it  cannot  exist  as  a 
mere  abstract  right,  independent  of  or 
disconnected  from  the  business  in  which 
it  is  used.  It  is  not  property  except  as 
an  incident  to  such  business.  It  cannot 
be  transferred  except  with  the  business. 
Spring  Co.  v.  Spring  Co.,  57  Barb.  526; 
Crucible  Co.  v.  Guggenheim,  2  Brewst. 
321 ;  Lockwood  v.  Bostwick,  2  Daly, 
521  ;  Derringer  v.  Plate,  29  Cal.  292 ; 
McVeagh  v.  Cigar  Factory,  American 
Trade-mark  cases,  970.  In  this  particu- 
lar it  resembles  the  good  will  of  a  busi- 
ness. One  having  acquired  the  right  to 
a  trade-mark  in  the  business  of  manu- 
facturing or  preparing  a  particular  article 
for  sale,  may  sell  the  trade-mark  with 
the  business,  but  not  separate  from  it.** 
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Fifth.  The  plaintiff  has  sustained  damages  by  reason  of  the 

wrongful  acts  of  the  defendant  in  the  sum  of  $ .     Add  an 

appropriate  prayer. 


TRESPASS  QUARB  CLAUSUM. 

Trespass.quare  clausum  is  any  unauthorized  entry  upon  the 
realty  of  another  to  the  damage  thereof. 

The  property  in  lands  being  once  established,  the  owner 
may  retain  to  himself  the  sole  use  and  occupation  of  the  soil. 

Every  entry  thereon,  therefore,  without  the  owner's  con- 
sent, and  especially  if  against  his  express  direction,  is  a  tres- 
pass. ^ 

In  the  eye  of  the  common  law  every  person's  land  is  in- 
closed or  set  apart  from  his  neighbor's;  and  that  either  by  a 
visibfe  and  material  fence  or  by  an  ideal  and  invisible 
boundary  existing  only  in  contemplation  of  law.^ 

Every  entry  on  or  breach  of  the  persons  close  is  sup- 
posed to  carry  along  with  it  some  damage,  because  if  no 
special  injury  has  been  sustained  still  the  owner  is  presumed  to 
have  suffered  damage  from  treading  down  or  bruising  his  herb- 
age. 

To  maintain  the  action  a  person  must  have  a  property 
either  absolute  or  temporary  in  the  soil,  and  actual  possession 
by  entry. 

A  mere  Tight  of  entry  is  not  sufflclenty  therefore  a  dis- 
seizee cannot  maintain  an  action  until  he  has  acquired  the 
possession  by  re-entry,  which  will  relate  back  to  the  original 
disseizin  and  enable  him  to  sue  for  any  intermediate  wrong  to 
the  freehold.  ^ . 

An  exclusive  interest  in  a  crop  without  an  interest  in  the 
land  is  sufficient  to  maintain  trespass  for  injury  to. the  crop.* 

Possession  in  whom.  Where  a  person  holds  the  legal  title 
to  land  and  the  land  is  unoccupied,  he  will  be  deemed  to  be  in 
possession  thereof.^ 

^  3  61ackstone*s  Com.  209.  ^  3  Blackstone,  210. 

*  Id.  "  Yorgensen  v.  Vorgensen,  6  Neb. 

2  Rowland  v.  Rowland,  8  Ohio,  41 ;        383. 
Yorgensen  v.  Yorgensen,  6  Neb.  383. 
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The  general  rule  seems  to  be  that  where  the  landlord  has 
conveyed  to  another  the  exclusive  right  of  present  possession 
and  enjoyment,  retaining  for  himself  only  a  reversionary 
interest,  the  possession  is  that  of  the  lessee,  ^ho  can  maintain 
an  action  for  injury  to  the  property,  if  such  injury  affects  his 
possession.^ 

If,  however,  a  stranger  enter  upon  the  premises  and  wrong- 
fully cut  down  trees,  the  landlord  may  recover  therefor.  ^ 

Actual  occupant  may  maintain  trespass,  when.  One 
who  is  in  the  actual  occupation  of  land  may  maintain  trespass 
against  any  person  except  the  real  owner,  or  the  person  having 
the  right  of  possession.^  Actual  possession  is  sufficient  to 
enable  the  occupant  to  bring  an  action  for  trespass  against  a 
stranger.  * 

iDjary  to  possession  of  tenant.  When  a  tenant  takes  pos- 
session of  the  leased  premises  he  may  defend  such  possessibn 
and  recover  for  any  injury  to  the  same.  For  injury  to  the  pos- 
session the  right  of  action  is  in  the  tenant  during  the  continu- 
ance of  the  lease,  and  pot  in  the  landlord.^ 

Cliarch  property.  An  action  for  an  injury  to  church 
property  may  be  brought  by  the  trustees  even  if  appointed  after 
the  trespass.^ 

There  must  be  proof  of  title,  when.  When  the  action  is 
brought  to  recover  damages  for  permanent  injury  to  the  prop- 
erty and  the  title  is  denied,  it  must  be  proved,  as  where  the 
action  was  brought  against  a  railway  company  for  negligently 
setting   fire  to  and  burning  a   cranberry  marsh,  whereby  its 


*  2  Kent's  Com.  120;  2  GreenL  Ev. 
^616. 

*Tay.  L.  &  T.,  $■  173,  and  cases 
cited. 

'  Barnstable  v,   Thacher,  3   Mete. 

239;Sweetland  v.  Stetson,  115  Mass.  49; 

N'lclcerson  ▼.  Thacher,  16  N.  E.  R.  581, 

*  Witt  V.  St  Pete  Co.,  35  N.  W.  R. 

%2. 

'  WaUen  v. Conn.,  84  Ky,  312.  The 
tenant's  possession  while  it  continues  'is 
as  complete  for  all  purposes  of  redress 


for  a  wrong  as  is  the  possession  of  an 
owner  of  the  fee.  Cooley  on  Torts,  326. 
The  injury  may  support  two  actions,  one 
in  favor  of  the  tenant  and  another  by  the 
landlord,  as  where  there  is  an  interfer- 
ence with  the  tenant's  possession,  and 
also  injury  to  the  reversion,  as  by  the 
destruction  of  the  leased  building^,  the 
flooding  of  lands,  obstruction  of  a  right 
of  way,  etc.  Cooley  on  Torts,  326,  and 
cases  cited. 

^  Allison  V.  Little,  85  Ala.  512. 
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future  productions   were  diminished,  the  title  being  put  in 
issue,  the  plaintiff  was  required  to  prove  his  title  to  the  land.^ 

At  common  law,  trespasses  are  usually  laid  in  the  declara- 
tion to  have  been  committed  on  a  particular  day  and  on  divers 
days  and  times  between  that  day  and  the  commencement  of 
the  action.*  Under  the  code,  however,  where  the  injury  is 
not  continuing  in  its  nature,  it  may  be  alleged  to  have  been 
committed  on  a  day  named.  Where  several  act  together  in 
committing  the  injury,  they  may  be  sued  jointly  or  severally, 
each  one  being  liable  for  the  injury,  but  there  can  be  but  one 
satisfaction.  8 

Mere  possession,  if  peaceable  and  exclusive,  is  sufficient  to 
sustain  the  action  if  no  paramount  right  is  shown.* 

The  grranting  of  injunctions  against  the  commission  of 
trespass  was  formerly  confined  to  actions  where  there  was 
privity  of  title  between  the  plaintiff  and  defendant,  as  in 
waste;  but  the  rule  has  been  relaxed  so  far  as  to  grant  relief 
where  the  trespass  will    result   in   irreparable  injury.*     The 


»  Reed  v.  C.  M.  &  St.  P.  Ry.  Co., 
37  N.   W.  R.   225,  Lyon,  J.,  says  (p. 
226):   **  The  title  to  the  lands  alleged  to 
have  been  injured  by  the  negligence  of 
the  defendant  company  is  put  in  issue 
by   the    pleadings.      Such   lands   were 
vacant  and  uncultivated.      On  the  au 
thority  of  several  cases  heretofore  ad 
judicated  by  this  court,   it  was  incum 
bent  upon  the  plaintiff  to  prove  his  title 
McNarra  v.   Railway  Co. ,  41  Wb.  69; 
Hungerford  v.    Redford,  29  Wis.   345 
Moreover,   the  plaintiff  claims  for  con 
tinuing    damage  by  reason  of  the  re 
duced  productiveness  of  his  land.    Prob 
ably,  on  the  authority  of  Winchester  v, 
Stevens  Point,  $8  Wis.  350,  17  N.  W 
Rep.  3547,  it  was  incumbent  upon  him 
to  prove  his  title,  even  though  he  was  in 
actual  possession  of  the  land  at  the  time 
of  the  alleged  injury.     ♦       *       »       • 
The  plaintiff   also  read  in    evidence  a 
quitclaim  deed  of  the  same  land,  duly 
executed  by  Miller  to  him  June  22d, 
1 88 1,  and  testified  without  objection  (as 
did    several    other  witnesses)   that    he 
owned  such  land.    It  also  appeared  that 


he  had  dn  agent  in  the  vicinity  to  look 
after  the  land,  and  that  he  contracted 
with  such  agent  to  gather  the  berries 
therefrom  in  1885  and  1886.  The  crop 
was  gathered  by  the  agent  in  1885,  and 
the  plaintiff  received  a^  share  thereof 
pursuant  to  such  contract.  The  crop  of 
1886  was  destroyed  by  the  fire.  We 
think  the  above  testimony,  including 
such  certificate,  proved  prima  facie 
the  title  of  the  plaintiff  and  cast  the 
burden  of  proof  upon  the  defendant  to 
show,  if  it  could,  that  some  other  per- 
son was  the  owner  of  the  land.  To 
hold  otherwise,  especially  when  there 
was  no  suggestion  of  an  adverse  title, 
would  be  altogether  too  strict  and  tech- 
nical an  application  of  the  rules  of  evi- 
dence on  the  subject  of  proof  of  title  in 
actiqns  for  injuries  to  real  property.*' 

«  3  Phillip's  Evidence,  $  501. 

'  2  McReady  v.  Rogers,  i  Neb.  124. 
.      *  Abbott  Tr.  Ev.,  634-5,  and  cases 
cited. 

*  Lowndes  v.  Bettle,  33  L.  J.  Ch. 
45  ■;  Highonlnj.  $458;  ioAm.&Elng. 
Ency.  of  Law,  876. 
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plaintiff  must  state  in  his  petition  the  facts,  showing  that  the 
injury  will  be  great  or  irreparable,  and  it  is  not  sufficient 
merely  to  allege  that  the  injury  is  irreparable.^ 

An  injunction  would  seem  to  be  the  proper  remedy  in  any 
case  where  an  action  at. law  would  not  afford  ^i^/^^//^/^  relief. 
All  the  remedies  known  to  the  law  are  in  the  hands  of  the 
court.  Let  it  apply  the  appropriate  one,  whether  it  be  at  law 
or  in  equity.  When  law  and  equity  were  administered  by 
separate  tribunals  the  jealousy  between  them  no  doubt*  pre- 
vented courts  of  equity  from  administering  that  full  relief  to 
which  the  plaintiff  in  many  cases  was  entitled,  but  this  objec- 
tion can  have  no  force  under  the  code. 

Tresi^ass  by  breaking:  and  entry.  Under  the  common 
law,  the  breaking  and  entry  of  the  plaintiff's  close  was  the  gist  of 
the  action,  and  all  injuries  committed  by  him  on  the  premises  were 
mere  matters  in  aggravation  of  damages.  *  It  is  a  maxim,  ap- 
plicable to  some  cases,  that  the  law  judges  of  a  man's  previ- 
ous intentions  by  his  subsequent  acts.  This  maxim  is  well 
illustrated  in  "  The  Six  Carpenters*"  case  (8  Rep.  290),  where 
it  was  held  that,  if  a  man  abuse  the  authority  given  him  by 
the  law,  he  becomes  a  trespasser  ab  initio,  but  when  he 
abuses  an  authority  given  him  by  the  party,  he  shall  not  be  a 
trespasser  ab  initio.  The  reaso.n  assigned  for  this  distinction 
was  that  where  a  general  authority  or  license  is  given  by  the 
law,  the  law  judges  by  the  subsequent  act  quo  animo  the  orig- 
inal act  was  done,  but  where  the  party  himself  gives  an  author- 
ity or  license  to  do  anything,  as  to  enter  upon  land,  he  cannot, 
for  any  subsequent  cause,  convert  that  which  was  originally 
done  under  the  sanction  of  his  own  authority  or  license  into  a 
trespass  ab  initio,  and  in  this  latter  case,  therefore,  the  subse- 
quent act  only  will  amount  to  a  trespass;  for  instance,  the  law 
gives  authority  to  enter  a  common  inn  or  tavern,  and,  in  like 


^  High  on  Inj.  %  461,  and  cases  cited. 

*  If  the  party  aggrieved  is  qpt  of 
possession,  an  injunction  will  be  granted 
only  on  the  ground  of  collusion  or  fraud, 
or  that  the  threatened  injury  would  be 
destructive  to  the  estate.  High  on  Inj. 
\  458.  And  if  the  plaintiff's  title  is 
denied  or  in  doubt,  an  injunction  will 
be  denied  against  a  defendant  in  posses* 


sion.      10  Am.  &  Eng.  Ency.  of  Law, 
876,  and  cases  cited. 

•  2  Greenl.  Ev.  %  273;  Howe  v. 
Willson,  I  Denio,  181 ;  Lyke  v.  Van 
Leuven,  4  Id.  127;  i  N.  Y.  515;  Hall  v. 
Hodskins,  30  How.  Pr.  16,  27;  Haight 
V.  Badgeley,  15  Barb.  499;  Hough taling 
V.  Houghtaling,  5  Id.  379;  Dumont  v. 
Smith,  4  Denio.  319. 
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manner,  to  the  owner  of  the  ground,  to  distrain  damage  feas- 
ant, but  if  he  who  enters  into  the  inn  or  tavern  commits  a 
trespass,  or  if  the  owner  who  distrains  a  beast  damage  feasant 
works  or  kills  the  distress  in  these  and  similar  cases,  the  law 
adjudges  that  the  party  entered  for  the  specific  purpose  of  com- 
mitting the  particular  injury,  and  because  the  act  which  dem- 
onstrates the  intention  is  a  trespass,  he  shall  be  adjudged  a 
trespasser  ab  initio — or,  in  other  words,  the  subsequent  ille- 
gality shows  the  party  to  have  contemplated  an  illegal  act  all 
along,  so  that  the  whole  becomes  a  trespass.  ^ 

What  damasres  may  be  recovered.  At  common  law,  in  an 
action  of  trespass  for  breaking  and  entering  his  house,  the 
plaintiff  has  been  permitted  to  allege  and  recover  full  damages 
for  the  debauching  of  his  daughter  and  servant,  and  the  fact 
that  he  had  a  separate  action  for  these  additional  wrongs 
would  not  prevent  a  recovery.* 

If,  however,  the  principal  trespass,  viz.,  the  entry  into  the 
house  or  close,  was  justified,  it  was  an  answer  to  the  whole 
declaration.  ® 

In  framing  a  petition  the  plain tifT  should  allege:  First. 
That  on  a  day  named,  the  defendant  unlawfully,  and  with  force, 
broke  and  entered  the  close,  etc.,  as  the  case  may  be,  of  the 
plaintiff,  situate  (give  description). 

Second.   State  the  injury,  as,  he   cut  down   and   carried 

away  six  pine  trees  of  the  plaintiff  of  the  value  of  $ ,  and 

converted  and   disposed  of  the  same   to  his  own  use  to  the 
plaintiff's  damage  in  the  sum  of  $ . 

Trespass  to  personal  property.  At  common  law,  trespass 
to  personal  property  consists  in  the  unlawful  disturbance  of  an- 
other's possession  by  force. 

The  wrongs  for  which  the  plaintiff  may  recover  for  injury 
to  personal  property  may  be  classified  :  First.  Where  the 
property  is  injured  or  destroyed,  or  the  owner  disturbed  in  his 
possession  thereof  by  force. 

*  Dumont  v.  Smith,  4  Denio,  32a  '  Taylor  v.  Cole,  3  T.  R.  292;   i  H. 

«  Bennett  v.  AUcott,  2  T.  R.  166;  B.  L.  555;   Bennett  v.  Allcott,  2  T.  R. 

Ream  v.  Rank,  3  S.  &  R-  215;  2  Stark.  166;    Monprivatt  v.  Smith,  2  Caxnpb. 

Ev.  813;  3  Am.  Jur.  298;  Dean  v.  Peel,  175;  Phillips  v.  Howgate,  5  B.  &   Aid. 

5  East,  45;    Woodward  v.  Walton,  2  220;  Ropps  v.  Barker,  4  Pick.  239. 
Bbs.  and  Pul.  N.  R.  476. 
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Second.  Where  the  injuries  are  indirect,  whether  occa- 
sioned by  negligence  or  intention. 

Third.  Where  the  wrongdoer  has  converted  the  property 
to  his  own  use. 

Fourth.  By  failure  to  perform  the  duties  incident  to  bail- 
ment of  the  property. 

Fifth.  By  failure  to  restore  possession  of  the  property  to 
the  owner  who  is  entitled  to  the  immediate  possession  of  the 
same.^ 

Meaniniir  of  the  term  trespass  under  the  code.  Under 
the  code  the  term  "  trespass"  is  applied  to  any  wrong  or  injury 
caused  by  the  defendant  to  the  property  of  the  plaintiff.  The 
term  is  not  restricted  to  personal  property,  but  applies  to  any 
tort  committed  by  the  defendant  on  either  real  or  personal 
property.  The  distinction  in  the  form  of  the  action  and  an 
action  on  the  case  is  abolished. 

The  subtile  and  refined  distinctions  which  existed  under  the 
common  law,  and  forms  so  large  a  portion  of  the  learning  per- 
taining to  pleadings  in  relation  to  trespass  are  wholly  abro- 
gated. It  is  unnecessary  to  insert  those  apt  words  which  were 
required  to  distinguish  an  action  of  trespass  from  an  action  on 
the  case,  or  an  action  on  the  case  from  the  action  of  assumpsit. 
It  is  also  unnecessary  to  allege,  where  such  is  not  the  fact, 
that  the  injury  was  committed  "  with  force  and  arms,"  or  con- 
elude  the  declaration  "  against  the  peace,"  etc. 

The  plaintiff  should  set  forth  his  right,  title  or  interest  in 
the  subject  matter  of  the  action  at  the  time  the  wrong  was 
committed,  so  that  it  may  appear  that  he  is  the  proper  party- 
plaintiff. 

The  injury  should  be  stated  directly,  as  that  the  defendant 
wrongfully  took  and  carried  away  the  plaintiff's  goods 
(describing  them  and  stating  the  value)  and  converted  the  same 
to  his  own  use. 

It  is  probable  that  the  word  "  wrongfully  "  is  not  indispensa- 
ble, and  any  other  equivalent  words  will  be  sufficient,  such  as 
forcibly,  unlawfully,  etc. 

In  ftemingr  the  petition  the  wrong  must  be  stated  accord- 
ing to  the  facts.     Thus,  if  the  action  is  for  malicious  injury  to 

*  Coolcy  on  Torts,  ^  436. 
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personal  property,  the  plaintiff  should  allege  that  on  a  day  named 
the  defendant,  maliciously  intending  to  injure  the  plaintiff, 
mutilated  and  destroyed  (describe  the  property,  as  a  buggy), 

the  property  of  the  plaintiff,  of  the  value  of  $ ,  to  the 

damage   of  the  plaintiff  in  the  sum  of  $ ,  for  which   he 

prays  judgment. 

In  most  cases  the  intention  is  not  material,  and  it  need  not 
be  alleged,  or,  if  alleged,  oeed  not  be  proved. 


TROVER. 

The  action  of  trover,  at  common  law,  is  based,  upon  the 
supposed  fact  that  the  plaintiff  casually  lost  his  goods  and  the 
defendant  found  and  appropriated  them.^ 

In  form,  the  action  is  a  fiction;  in  substance,  a  remedy  to 
recover  the  value  of  personal  chattels  wrongfully  converted  by 
another  to  his  own  use.  The  form  of  action,  at  common  law, 
supposes  the  defendant  may  have  come  lawfully  by  the 
goods.* 

The  code  has  abolished  the  form  of  the  action,  but  pre- 
served the  substance,  viz.,  the  right  to  recover  for  the  con- 
version of  the  property. 

In  ft-aminir  the  petition  the  plaintiff  should  set  forth  his 
title  or  interest  therein,  and  describe  the*  goods  and  their 
value ;  and, 

Second.  Allege  that  the  defendant  obtained  possession 
of  the  same,  and,  unlawfully  and  wrongfully,  converted  them 
to  his  own  use. 

If  the  defendant  came  lawfully  into  the  possession  of  the 
goods,  a  demand,  in  many  cases,  'must  be  made  upon  him  to 
make  him  a  wrongdoer,  but  such  demand  need  not  be  alleged 
unless,  from  the  petition  itself,  it  should  appear  that  the  de- 
fendant came  lawfully  into  possession. 

Under   the   allegation  that  the  defendant  unlawfully  and 
wrongfully  converted  the  goods  to  his  own  use,  the  plaintiff 
may  prove  any  facts  tending  to  show  such  wrongful  conversion. 
Any  wrongful  and  unauthorized  interference  with  the  goods 

^  Cooley  on  Torts,  p.  442.  '  Cooper  v.  Chitty,  i  Burr.  ao. 
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of  another,  or  exercise  of  dominion  over  them,  by  reason  of 
which  the  owner  sustains  an  injury,  will  entitle  him  to  recover.^ 
The  owner  may  waive  the  tort  and  bring  an  action  on  the 
implied  contract.*  In  other  words,  he  may  recover  the  value 
of  the  property,  or,  where  the  defendant  has  sold  the  same, 
recover  the  price  for  which  it  was  sold. 


TRUSTS  AND  TRUSTEES. 


As  a  trustee  holds  the  legal  title  for  the  benefit  of  another, 
and  as  the  law  prevents  him  from  making  any  profit  from  the 
management  of  the  trust  fund,  so  the  law  protects  him  from 
loss  if  he  act  according  to  law  in  good  faith.  In  all  cases  of 
doubt  as  to  the  law,  and  what  he  should  do  under  it,  he  is 
entitled  to  instruction  and  direction  by  a  court  of  equity.  * 

In  framing  a  petition  the  allegations  must  necessarily  con- 
form to  the  facts. 

Ordinarily,  however,  it  will  be  necessary  to  set  forth  the 
character  of  the  trust  and  the  property  thereby  conveyed. 

Second.  That  the  plaintiff  accepted  the  conveyance  upon 
the  aforesaid  trust. 

Third.  In  many  cases  it  is  necessary  to  set  forth  the  con- 
(lition  of  the  trust  estate,  and  what  has  been  done  under  it. 

Fourth.  The  matters  upon  which  the  trustee  desires  the  ad- 
vice and  order  of  the  court  should  be  set  forth. 

Add  appropriate  prayer. 


^  Boyce  v.  Brockway,  31  N.  Y.  490; 
Johnson  v.  Ashland  Lumber  Co.,  45 
Wis.   119;  Decker  v.  Mathews,  12  N. 

Y.3I3- 

*  Gordon  v.  Bmner,  49  Mo.  570; 

KalckhofT  v.  Zoehrlaut,  40  Wis.  427; 

Perry  v.  Granger,  21  Neb.  581. 

'  Perry    on     Trusts,    $    476; 

Wiswcll  V.  First  Cong.  Church,  14  Ohio 

St.  31;  Tillinghast  v.*  Coggeshall,  7  R.  I. 

383;  Atty.  Gen.    v.    Moore,    4  C.   E. 

Green,    503;    Woodruff  v.    Cook,    47 

Barb.  304;  Goodhue  v.  Clark,  37  N.  H. 

525;  Crosby  y.  Mason,  32  Conn.  482; 


Reynolds  v.  Brandon,  3  Heisk.  593; 
Petrs.  of  Baptist  Church,  51  N.  H.  424; 
Wheeler  v.  Perry,  18  N.  H.  307;  Talbot 
V.  Radnor,  3  Myl.  &  K.  252;  Goodson 
V.  Ellison,  3  Russ.  583;  Knight  v.  Mar- 
tin, I  R.  &.  M.  70;  TamL  237;  Angier 
V.  Stannard,  3  Myl.  &  K.  566;  Cruteis 
V.  Candler,  6  Mod.  123;  Campbell  v. 
Home,  I  Y.  &  C.  Ch.  664;  Gardiner  v. 
Downes,  22  Beav.  397;  Merlin  v.  Bla- 
gravc,  25  Beav.  137;  Taylor  v.  Glan- 
ville,  3  Madd.  176;  Loring  v.  Steineman, 
I  Met.  207. 
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If  the  action  is  brougrht  agrainst  the  trustee  for  the  dis- 
tribution of  a  fund,  and  the  share  of  each  of  the  cestuis  que 
trust  has  hot  been  determined,  all  those  interested  in  the 
distribution  should  join  as  plaintiffs. 

Where,  however,  the  amount  due  each  one  has  been  deter- 
mined, he  alone  should  sue.^ 

Fiduciary  relation.  If  a  person  having  a  fiduciary 
character,  purchase  property  with  trust  funds,  and  take 
the  title  in  his  own  name,  a  trust  in  the  property  will  result  in 
favor  of  the  person  having  a  beneficial  interest  in  the  fund 
which  paid  for  the  property. 

In  all  such  cases  the  transaction  is  viewed  by  a  court  of 
equity  as  a  purchase  made  by  the  cestui  que  trust,  and  the 
property  may  be  subjected,  so  long  as  the  general  character  of 
the  fund  which  paid  for  it  can  be  identified.^ 

When  title  is  taken  in  name  of  wife,  etc.  Where,  how- 
ever, the  purchaser  takes  the  conveyance  in  the  name  of  his 
wife,  child,  or  other  person  which  he  is  under  some  natural, 
legal  or  moral  obligation  to  provide  for,  the  presumption  is 
that  the  conveyance  was  intended  as  an  advancement  to  the 
nominal  purchaser. 

This  presumption,  therefore,  must  be  rebutted.*  No  gen- 
eral rule  can  be  stated  by  which  a  conveyance  will  be  con- 
strued to  create  a  trust,  and  when  it  will  carry  with  it  a 
beneficial  interest. 

The   intention   is   to  be  gathered  in  each  case   from   the 

condition  and  circumstances  under  which  the  instrument  was 

made. 

In  t^amingr  the  petition  the  plaintiff  should  set  forth  the 

property  purchased  and  by  whom. 

Second.  That  the  consideration  belonged  to  the  plaintiff,  but 
the  conveyances  for  the  property  were  taken  in  the  name  of  the 
defendant,  but  in  trust  nevertheless  for  the  use  and  benefit  of 
the  plaintiff. 

Add  appropriate  prayer. 

Constructive  trusts  differ  from  other  trusts  in  that  they 

*  Insurance  Ca  v.  Benson,  5  Duer,  .'Perry  on  Trusts,  J  143,  and 
168.                                                                  cited. 

*  Perry  on  Trusts,  $J  127-128,  and 
.  cases  cited. 
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are  not  trusts  in  the  proper  signification  of  the  word,  but  arise 
in  certain  cases  of  fraud  and  fraudulent  breaches  of  trust. 
Constructive  trusts  may  be  divided  into  three  classes:  First. 
Trusts  which  arise  from  actual  fraud.  Second.  Trusts  which 
arise  from  constructive  fraud,  as  where  property  has  been 
transferred  to  defraud  creditors.  A  form  of  petition  in  such 
case  is  by  an  ordinary  creditor's  bill.  Third.  A  trust  which 
arises  from  some  equitable  principle,  as  where  an  estate  has 
been  purchased  and  the  consideration  paid  but  a  deed  not 
executed.  In  such  case  equity  will  raise  a  trust  in  favor  of  the 
purchaser,  or  where  a  party  purchases  with  notice  of  the  rights 
of  others.  The  form  of  petitioix  will  be  as  in  an  ordinary 
action  for  specific  performance.  ^ 


VENDOR'S  LIEN. 

Vendor's  lien.  The  lien  of  the  vendor  of  real  estate  for  the 
purchase  money  is  wholly  independent  of  any  possession  on 
his  part,  and  it  attaches  to  the  estate  as  a  trust  equally,  whether 
It  be  actually  conveyed  or  only  be  contracted  to  be  conveyed.  * 

In  some  of  the  states,  where  there  has  been  an  absolute 
conveyance,  the  right  to  a  lien  is  denied.* 

The  principle  upon  which  courts  of  equity  have  proceeded 
in  establishing  this  lien  in  the  nature  of  a  trust,  is  that  a  per- 
son who  has  obtained  the  estate  of  another,  ought  not,  in  con- 
science as  between  them,  to  be  allowed  to  keep  it  and  not  to 
pay  the  full  consideration,  and  a  third  person  having  full  knowl- 
edge that  the  estate  has  been  so  obtained,  ought  not  to  be  per- 
mitted to  keep  it  without  making  such  payment,  for  it  attaches 
to  him  also  as  a  matter  of  conscience  and  duty.* 

'  Perry  on  Trust,  $  173.  v.  Barnard,   i8  Kas.  518;  Hepburn  v. 

*  I  Sto.  Eq.  Jur.,  $  121 7;  Smith  y.  Snyder,  3  Pa.  St.  72;  Stephen's  Ap.,  38 

Hubbard,  2  Dick.    730;    McLeam    v.  Pa.  St  9;  Heist  v.  Baker,  49  Pa.  St.  9; 

Wallace,  10  Peter.  625;  Dodsley  V.  Var-  Ahrend  v.  Odiome,  118  Mass.  261;  19 

ley,  12  Adolph  &  E.  632;  Hill  v.  (Jrigsby,  Am.  Rep.  449;  Philbrook  v.  Delano,  29 

32  Cal.  55.  Me.  415. 

»  Edminster  V.  Higgins,  6  Neb.  265;  *2  Sto.  Eq.  Jur.,  $  1218;  Mack- 
Simpson  V.  Mundee,  3  Kas.  173;  Greeno  reth  v.  Simmons,  15  Ves.  339. 
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The  vendor  may  waive  his  lien  as  by  taking  separate  secu- 
rities for  the  purchase  money.  *  | 
Petitiou  by  vendor  who  has  retained   the   legal  title. 

A  petition  which  sets  out  a  copy  of  a  bond  for  the  purchase  of 
land  conditioned  for  a  conveyance  to  the  obligee  upon  his 
making  certain  payments  thereon,  the  recording  of  the  bond^ 
the  performance  by  the  obligor  of  the  conditions  on  his  part 
to  be  performed  and  the  default  in  payment  by  the  obligee,  the 
tender  of  a  deed  in  court  with  a  demand  that  the  defendant  be 
required  to  pay  the  amount  due  and  accept  said  deed  by  a  day 
to  be  named  by  the  court,  or  in  case  of  his  failure  so  to  do, 
that  the  bond  be  delivered  up  and  canceled,  and  the  defendant 
be  barred  of  all  right  in  the  land,  is  sufficient.* 

In  firaminsT  a  petition  by  the  vendor  against  the  vendee 

he  should  allege  that  on  the  day  of  he  was  the 

owner  of  certain  real  estate  (describe  it),  and  on  that  day  sold 
and  conveyed  the  same  to  the  defendant. 

Second.  That  the  defendant  agreed  to  pay  the  plaintiff  the 

sum  of  $ for  said  premises,  of  which  sum  he  paid  the 

plaintiff  at  the  time  of  the  delivery  of  the  deed  the  sum  of 

$ ,  and  promised  to  pay  the  remainder,  being  the  sum 

of  $ ,   on  the day  of  which  time  has  since 

elapsed.  ^ 

Third.  That  the  defendant  has  neglected  and  refused  to 
pay  the  same. 

Fourth.  That  no  part  thereof  has  been  paid,  and  there  is 
due  the  plaintiff  thereon  the  sum  of  $ . 

In  the  prayer  the  plaintiff  should  ask  for  judgment  against 
the  defendant  for  the  sum  claimed,  with  interest  and  costs  of 
suit;  and,  in  case  the  defendant  fails  to  pay  said  judgment  by 
a  day  to  be  named  by  the  court,  that  the  premises  may  be 
sold  and  the  proceeds  applied  in  satisfaction  of  said  judg- 
ment. 

If  the  action  is   brought  against   the  purchaser  and    his 

*  Schurz  V.  Stein,  27  Ind.  112;  Boyn-  v.  Kelly  3  Ore.  417;  Camden  v.  Vail,  23 

ton  V.  Champlin,  42  IIL  57;  Varyan  v.  Cal.  634;  Shelby  v,  Perrin,  18  Tex.  515; 

Shriner,  26  Ind.  364.    Compare  PHts  v.  Stuart  v'.  Harrison,  52  Iowa,  511. 

Parker,  44  Miss.  247;  Perry  v.  Grant,  10  '  Dahl  v.  Pross,  6  Minn.  38;  Yoss  v. 

R.  I.  334;  Faver  y.  Robmson,  46  Tex.  De  Freudenrich,  Id.  45. 
204;  Hollis  ▼.  Hollis,4  Daxt  524;  Pease 
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grantee,  the  grantee  should  be  charged  with  notice  at  the  time 
of  the  making  of  his  purchase. 

Vendee's  lieu.  Where  a  contract  for  the  sale  of  land  is 
rescinded  by  the  fault  of  the  vendor,  the  vendee  has  an  equi- 
table lien  on  such  land  for  the  repayment  of  the  money 
advanced. * 

The  form  of  the  petition  will  be  substantially  the  same  a^ 
in  an  action  to  enforce  a  vendor's  lien. 

WASTE. 

Waste  is  defined  as  the  spoil  or  destruction  done  or  per- 
mitted to  land,  houses  or  other  corporeal  hereditaments,  by 
the  tenant  thereof  to  the  prejudice  of  the  heir  or  of  him  in 
reversion  or  remainder.' 

Voluntary  waste  consists  in  doing  some  positive  act  in- 
jurious to  the  inheritance. 

Permissive  waste  is  such  as  results  from  a  neglect  of 
duty.  ^ 

At  common  law  the  plaintiff  must  set  forth  in  his  declara- 
tion how  and  in  what  manner  he  is  entitled  to  the  inheritance; 
thus,  if  he  declare  upon  a  lease  made  to  the  defendant  by  him- 
self he  must  allege  seizin  in  himself;  or  if  upon  a  lease  made 
by  the  ancestor  he  must  state  the  seizin  in  fee  of  the  ancestor, 
the  demise  to  the  defendant,  and  a  descent  to  the  plaintiff.  * 

The  code  has  not  changed  the  rule  of  the  common  law. 

The  subject  of  waste  is  regulated  by  statute  in  most  of  the 
states,  and  these  must  be  consulted  before  bringing  an  action. 

To  prevent  the  commission  of  waste  the  ordinary  remedy 
is  by  injunction.* 

IJecessary  allegations.  BiglitiUl  possession.  It  is  neces- 
sary to  allege  that  the  wrongdoer  is  rightfully  in  possession  of 

*  Eaton    V.   Redick,   i  Neb.    305  ;  *  Green  v.    Cole,    3  Saund.  235-6 

Ludlow  V.  Grayall,  11  Price,  58;  Money  n.  2;  Cams  v.  Ingalls,  12  Wend.  73. 

V.  Dorsey,  7  S.  &  M.  15  ;  Cator  v  Pem-  *  Denny  v.  Branson,  29  Pa.  St.  382; 

broke,  1  Bro.C.  C.  301; Davis  V.  Heard,  Duvali  v.   Waters,    i   Bland.  Ch.  569. 

44  Miss.  50.  18  Am.  Dec.  350;  Kane  v.  Vanderburgh, 

^  2  Bouv.  Law  Diet.  654.  I  Johns.  Ch.  11  ;  Nickham  v.  Nickham, 

»  Martin  v.  Gilham,  7  Ad.  &  E.  540;  19  Ves.  423  ;  Camp  v.  Bates,  1 1  Conn. 

Baxter   v.   Taylor,    i   Nev.  &  M.   13;  51 ;  Birch  Wolfe  v.  Birch,  Law.  R.  9 

Drown  V.  Smith,  52  Me.  141,  £q.  Cas*  683;   Higginbotham  v.  Haw- 
kins, Law.  R.  7  Ch.  676 ;  3  £ng.  R.  568. 
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the  premises,  stating  the  nature  of  his  possession,  as  tenant  for 
years,  for  life,  etc. 

The  rightful  possession  isa  material  fact  which  distinguishes 
waste  from  trespass,  as  the  action  depends  upon  privity  between 
the  parties.^  At  common  law  an  action  does  not  lie  in  favor 
of  the  heir  against  the  assignee  of  the  tenant,^  but  by  the 
statutes  of  Marlbridge,  $2  Henry  III.  ch.  24,  and  of  6  Edw,  I. 
ch.  5,  it  was  provided  that  the  action  could  be  brought  against 
the  assignee  for  waste  done  after  the  assignment.  The  remedy 
by  injunction  will  be  granted  whenever  the  plaintiff  shows  by 
his  pleadings  and  proof  that  the  injury  complained  of  will  injure 
the  inheritance.  An  action  for  damages  may  ^Iso  be  main- 
tained,^ but  the  remedy  by  injunction  is  much  more  effectual, 
and  will  frequently  be  granted  where  plaintiff's  estate  is  wholly 
equitable  and  where  an  action  at  law  would  not  lie.  * 

Purchaser  may  be  restrained  ftom  removingr  buildingrs, 
when.  In  an  action  to  foreclose  a  land  contract,  the  pur- 
chaser may  be  enjoined  from  removing  structures  which  have 
become  a  part  of  the  realty  without  showing  that  he  is  insolv- 
ent ;  at  least  when  the  removal  of  such  structures  would  very 
greatly  damage  the  premises  and  leave  them  of  very  little 
value.* 


1  I  Wash.  R.  P.  (4  ed.)  152 ;  3  Pom. 
£q.  ^  1342;  Coke's  Inst.  54;  Bates  v. 
Shraeder,  13  Johns.  263 ;   Willard  Eq. 

379- 

*  Bates  V.  Shraeder,  13  Johns.  263, 

and  cases  cited. 

•  Short  V.  Wilson,  13  Johns.  33 ; 
Cornish  v.  Strutton,  8  B.  Mon.  586. 

^  See  cases  cited  in  3  Pom.  £q. 
§  1348,  and  notes  ;  10  Am.  &  Eng.  Ency. 
of  Law,  817-818,  and  cases  cited. 

«  Taylor  v.  Collins,  51  Wis.  123. 
It  is  said  "  To  make  a  proper  case  for  an 
injunction  restraining  the  defendant, 
Collins,  from  removing  the  fixtures  from 
the  premises  and  thereby  committing 
acts  of  waste  thereon,  it  was  not  neces- 
sary to  show  that  he  was  insolvent  or 
unable  to  respond  in  damages  for  such 
waste,  or  to  pay  any  surplus.  Although 
in  nearly  all  respects  this  land  contract 
and  its  foreclosure  are  analagous  to  an 


ordinary  mortgage  and  its  foreclosure, 
yet  in  one  respect,  at  least,  it  is  mate- 
rially different.  The  plaintiif  can  obtain 
by  his  action  nothing  but  a  strict  fore- 
closure, and  the  removal  of  this  cloud 
from  his  legal  title.  He  is  in  pursuit  of 
his  money,  or,  in  default,  of  the  land  it- 
self, and  nothing  more,  and  this  he  is 
entitled  to  have  intact,  and  the  whole  of 
it,  and  hence  the  solvency  or  insolvency 
of  the  defendant  is  quite  immaterial 
But  even  in  the  foreclosure  of  an  ordi- 
nary mortgage  to  obtain  an  injunction 
against  waste,  it  is  not  necessary  to  show 
the  insolvency  of  the  mortgagor.  Fair- 
bank  v.  Cudworth,  33  Wis.  358 ;  North- 
rup  V.  Trask,  39  Wis.  515.  It  is  alleged 
in  the  complaint  that  the  removal  of  the 
machinery  would  leave  the  premises  of 
very  little  value  and  very  greatly  dam- 
aged, and  the  Circuit  Court  found  these 
allegations  true.     The  case  of  Kimball 
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In  firamingr  a  petition  the  plaintiff  should  allege  that  he  is 
seized  in  fee  of  the  premises  and  the  character  of  the  lease 
under  which  the  defendant  holds. 

Second.  Allege  that  the  defendant  entered  upon  and  still 

occupies  said  premises  under  said    lease,  and  on  the day 

of ,  i8 ,  and  at  various  times  between  that  date  and  the 

commencement  of  the  action,  the  defendant  has  wasted  and 
despoiled  said  premises  (state  specifically  the  acts  complained 
ot"),  by  reason  of  which  the  plaintiff  has  sustained  damages  in 

the  sum  of  $ .  If  an  injunction  is  sought,  the  plaintiff  may 

omit  the  second  paragraph  above  mentioned  and  allege  that 
the  defendant  is  in  possession  of  the  premises  under  said 
lease. 

Third.  That  the  premises  contain  certain  structures,  or 
in  case  of  a  dwelling-house,  there  were  certain  chimneys  and 
flues  erected  therein  which  are  permanent  structures,  necessary 
to  properly  heat  said  house,  and  which  add  greatly  to  its  value. 
Yet  the  defendant  threatens  and  is  about  to  remove  said  chim- 
neys and  flues  from  said  house  and  thereby  cause  irreparable 
injury  to  the  same,  all  of  which  is  in  violation  of  the  plaintiff's 
rights  and  without  his  consent. 

Add  appropriate  prayer  for  an  injunction,  and,  if  need  be, 
for  damages  and  costs. 

A  mortgasree  may  maintain  an  action  against  a  mortgagor 
or  his  assignee  for  waste  committed  upon  the  mortgaged  prem- 
ises after  forfeiture  of  the  mortgage,  where  the  mortgagor  is 
insolvent  and  the  premises  are  but  scant  security  for  the  debt.  ^ 

The  mortgagee  is  held  to  a  strict  account,  and  must  not  use 
the  premises  in  a  way  to  depreciate  the  security,  ^  and  if  he 
unnecessarily  pull  down  buildings  and  erect  new  ones,  without 
the  consent  of  the  mortgagor,  he  will  be  liable  for  loss  of  rent, 
and  will  not  be  allowed  for  the  new  erections,  unless  they  in- 


V.  Darling,  32  Wis.  675,  is  most  strongly 
m  point  and  nearly  parallel  with  this  case 
in  Its  facts,  and  this  court  held  that  hi 
that  case  an  injunction  against  the  re- 
moval  of  the  machinery  was  not  only 
proper  but  necessary  relief. "  See  also 
Scott  V.  Wharton,  2  Hen.  &  M,  25  ;  Van 
Wyck  V.  AUiger,  6  Barb.  507  ;  Champion 
V.  Brown,  6  Johns.  Ch.  403;  Livingston 


V.   Newkirk,   3   Id.   316;    Edgerton   v. 
Peckham,  11  Paige,  359. 

•  Smith  V.  Fife,  2  Neb.  loj  Hampton 
V,  Hodges,  8  Ves.  105;  South  worth  v. 
Van  Pelt,  3  Barber,  347. 

*  Hanson  v.  Derby,  2  Vern.  392; 
ShaefTer  v.  Chambers,  2  Halst.  Ch.  548; 
Givens  v.  McCalmont,  4  Watts,  460. 
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crease  the  value  of  the  property.^  If,  after  judgment  for  re- 
demption, but  before  possession  is  delivered  to  the  mortgagor, 
the  mortgagee  does  any  act  injurious  to  the  inheritance,  the 
mortgagor,  upon  the  recovery  of  possession,  may  maintain  an 
action  for  waste.  ^  So  the  removal  of  fixtures  by  the  mort- 
gagee after  a  sale  under  the  decree,  but  before  the  delivery  of 
the  deed  is  made,  for  which  the  purchaser  may  sue.^ 


WILLS. 

Interpretation.  There  are  many  cases  where  the  aid  of  a 
court  of  equity  is  necessary  to  carry  into  effect  the  intention  of 
a  testator  in  disposing  of  his  property. 

The  jurisdiction  is  incidental  to  that  over  trusts.* 

The  question  as  to  the  construction  of  a  will  cannot  be 
raised  until  after  the  will  has  been  admitted  to  probate.* 

In  the  view  of  a  court  of  equity  executors  and  adminis- 
trators are  trustees,  and  the  persons  to  whom  bequests  are  made 
are  the  beneficiaries. 

The  equitable  jurisdiction  is  founded  upon  a  trust  and  the 
enforcement  of  the  payment  of  legacies  and  the  distribution  of 
personal  estates.^ 

The  court  may  direct  appropriation  of  the  principal  fhnd» 
when.  Where  a  will  gave  the  beneficiary  —  a  person  of 
feeljle  mind  —  a  share  of  the  estate,  to  be  held  in  trust  by  a 
third  person  to  be  appointed  by  the  court,  who,  by  the  terms 
of  the  will,  was  to  apply  the  income  from  such  share  to  the 
support  of  the  beneficiary,  and,  at  her  death,  it  should  descend 
to  the  other  children;  and,  it  being  proved  that  the  income 
was  insufficient  for  support,  the  court  ordered  the  fund  itself 

'  Sandon  v.  Hooper,  6  Beav.  246;  6  •  Ryves  v.  Wellington,  9  Beav.  579; 

Wait*s  Act.  &  Def.  242^249.  Estate  of  Cobb,  49  Cal.  600. 

'  Taylor  v.  Towiiscnd,  8  Mass.  411.  *  Willard's  Eq.  490 ;  Farrington  v, 

^  Lackas  v.  Bahl,  43  Wis.  53.  Knightly,  i  P.  Wms.  545. 

*  Chipman  V.  Montgomery,  63  N.  Y. 
221. 
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used  for  that  purpose.^     A  court,  however,  should  be  very 
reluctant  to  break  in  on  the  principal. 


^  Longwith  v.  Riggs,  14  N.  E,  R. 
841;   Shope,  J.,  says:   "The  question 
heie  presented  involves  (i)  the  jurisdic- 
tion of  a  court  of  chancery,  in  case  of 
trust,  to  construe  the  will  creating  the 
trust,  and  (2)  the  po^er  of  such  court,  in 
case  of  express  trust,  to  break  in  upon 
the  principal  of  the  fund  for  the  mainte- 
nance of  the  cestui  que  trust.     And  first, 
the    equitable   jurisdiction   to    construe 
wills  is  an  incident  of  the  general  juris- 
diction over  trusts.     3  Pom.  Eq.  Jur.  § 
1 156.     It  is  by  reason  of  the  jurisdiction 
of  courts  of  chancery  over  trusts,  that 
courts   having    equitable  powers  as  an 
incident  to  that  jurisdiction  take  cog- 
nizance and  pass  u(?on  the  interpretation 
of  wills.     Chipman  v.  Montgomery,  63 
N.   Y.  221.     It  is  when  the  court  is 
moved  on  behxilf  of  an  executor,  trustee 
or  cestui  que  trusty  and  to  insure  a  cor- 
rect administration  of  the  power  conferred 
by  a  will,  that  jurisdiction  is  had  to  give 
a  construction  to  a  doubtful  or  disputed 
clause  in  a  will.     The  jurisdiction  is  in- 
cidental to  that  over  trusts.     Bailey  v. 
Briggs,  56  N.  V.  407  ;  see  Strubher  v. 
Belsey,  79  111.  307 ;  Whitman  v.  Fisher, 
74  III.  147 ;  I   Pom.  Eq.  Jur.   551-352. 
But   aside  from  this  general   doctrine* 
within  which  the  case  at  bar  clearly  falls, 
the  equitable  jurisdiction  of  the  court 
was  expressly  invoked  by  the  terms  of 
the  will  itself,  so  that,  upon  the  filing  of 
the  bill  with  the  will  exhibited,  the  ap- 
pointment  by  the  court  of  a  trustee,  the 
giving  of  the  bond  and  reducing  of  the 
trust  fund  to  possession  under  the  di- 
rection of  the  court,  by  the  trustee,  and 
his  subsequent  report  to  the  court,  the 
court  acquired  ample  jurisdiction  of  the 
persons   and   the  subject    matter  —  the 
cestui  que  trust—  the  coming  award  of 
the    court—  and,  incidentally,  jurisdic- 
tion  to  construe  the  will  creating  the 
trust.     Secondly.    The  principles  of  law 
governing  this  case  by  analogy  are  those 
applicable    to    infants.     Although    the 


beneficiary  was,  no  doubt,  above  the  age 
of  eighteen  years,  she  was,  by  reason  of 
her  feeble-minded  condition,  to  all  in- 
tents an  infant.     The  father,  during  his 
lifetime,  was  liable  for  her  support,  and  if 
by  his  will  he  gave  this  share  of  his  estate 
to  her  absolutely,  although  under  the 
protection  of  a  trust,  there  can  be  no 
question  but  that  the  fund  itself  might  be 
used  under  the  direction  of  the  court  for 
her  maintenance  and  support.     And  this 
would  be  so,  although  the  will  contained 
no  direction   for  maintenance,  and    al- 
though there  was  a  direction  to  accumu- 
late income.     Perry,  Trusts,  615.     The 
general  rule  undoubtedly  is  that  the  trus- 
tee, on  his  own  authority,  cannot  break 
in  upon  the  capital  of  the  trust  fund  for 
maintenance;    and  this  rule  is  for  the 
infant.     But  that  the  court  in  a  proper 
case    possesses    such    power    is  clearly 
shown    by    the    authorities.        Perry, 
Trusts,  6i6-6i8  und  cases  cited.     See 
also  Ex  parte  Hays,  3  De  Gex.  &  S.  485; 
Walsh  V.  Walsh,  i  Drew.  64.    The  same 
principle  has  been  applied  by  this  court 
in  the  case  of  a  married   woman.      In 
Curtlss  V.  Brown,  29  III,  201-230,  It  was 
said :  **  Exigencies  often  arise  not  con- 
templated  by  the  party  creating  the  trust, 
and  which,  had  they  anticipated,  would 
undoubtedly    have  been   provided    for, 
where  the  aid  of  the  court  of  chancery 
must  be  invoked  to  grant  relief  impera- 
tively required,  and  in  such  cases  the 
court  of  chancery  must   be  invoked  to 
grant  relief  imperatively  required,  and  in 
such  cases  the  court  must,  as  far  as  may 
be,  occupy  the  place  of  the  party  creat- 
ing the  trust,  and  do  with  the  fund  what 
he  would  have  dictated  had  he  antici- 
pated the  emergency.    In  Harvey  V.  Har- 
vey, 2  P.   Wms.  21,  the  court  said  it 
would  do  what  in  common  presumption 
the  father,  if  living,  would,  may,  or  ought 
to  have  done,  which  was  to  provide  nec- 
essaries for  his  children." 
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In  construingr  the  will  the  testator^is  presumed  to  have 
used  words  in  their  natural  or  primary  sense,  unless  there  is 
something  in  the  situation  of  his  family,  or  his  will,  to  lead  to 
a  contrary  conclusion. 

He  is  not  bound,  however,  to  use  any  particular  form  of 
words  to  devise  or  bequeath  property  or  to  designate  the  per- 
sons to  whom  the  bequests  are  made:  provided  his  intention 
can  be  gathered  from  the  language  employed. 

The  intention  is  to  be  ascertained  from  the  whole  instru- 
ment taken  together,  and  not  from  some  particular  clause  or 
provision  when  taken  alone. 

A  will  and  codicil  are  to  be  construed  as  different  parts  of 
the  same  will.  ^ 

The  word  "  and  "  may  be  construed  as  "  or,"  and  "  or"  as 
"  and  "  when  it  is  clear  that  such  was  the  intention  of  the  tes- 
tator. « 

Where  the  language  admits  of  two  constructions,  that  is  to 
be  preferred  which  gives  a  reasonable  and  natural  direction  to 
the  property,  in  preference  to  one  which  is  uncertain  and 
capricious. 

If  possible,  every  portion  of  the  will  should  be  upheld; 
but  where  there  is  an  irreconcilable  conflict  the  latest  portion 
will  be  permitted  to  stand.  Words  may  be  transposed  to  make 
the  meaning  clear,  but  no  word  is  to  be  changed  or  rejected 
except  where  it  is  clear  that  such  change  or  rejection  should 
have  been  made. 

The  court  is  to  give  full  effect  to  the  particular  as  well  as 
the  general  intent,  so  far  as  it  can  be  ascertained  from  the  will, 
and  where  it  is  not  in  contravention  of  law.^ 

In  framingr  a  petition  the  plaintiff  should  allege  the  mak- 
ing of  the  will,  the  death  of  the  testator,  and  that  the  will  was 


^  Willard's  Eq.  490;  Hone  v.  Van 
Schaick,  3  Barb.  Ch.  R.  488,  505,  506; 
Crone  v.  Odell,  i  Ball.  &  B.  466;  i 
Rob.  on  Wills,  355;  Land  v.  Otley,  4 
Rand.  213;  Calloway  v.  Langhore,  Id, 
l8i;  Berry  V,  Headlington,  3  J.  J.  Marsh, 
32i;Covenhoven  V.  Shuler,  2  Paige,  122; 
Reno's  Exrs.  v.  Davis,  4  Hen.  &  Minn. 
383;   Cowper  V.  Cowper,  2   P.  Wms* 


741;  Dobbins  V.  Bowman,  3   Atk.   409; 
Westcott  V.  Cady,  5  J.  Ch.  R.  343. 

*  Dobbins  v.  Bowman,  3  Atk.  409; 
O'Brien  v.  Heeney,  2  Edw.  Ch.  R.  242. 

»  I  Redfield  on  Wills,  437;  Willard's 
Eq.  490;  Van  Vechten  v.  Keator,  63  N. 
Y.  52;  Aulick  V.  Wallace,  12  Bush,  531; 
Hammett  v.  Hammett,  43  Md.  307; 
Courier  v,  Stagg,  27  N.  J.  Eq.  305;  6 
Watty's  Actions  and  Defenses,  383. 


PARTICULAR   CAUSES   OF  ACTION.  ^^^ 

duly  admitted  to  probate  in  the  proper  court  (naming  it),  and 
set  out  a  copy  of  the  will. 

Second.  Allege  that  the  plaintiff  is  the  executor  and 
trustee  named  in  the  will,  and  has  qualified  as  such. 

Third.  In  most  cases  it  will  be  necessary  to  allege  what 
has  been  done  under  the  will,  and,  where  the  construction 
relates  to  certain  legacies,  it  will  be  well  to  allege  the  settle- 
ment of  the  debts  against  the  estate. 

Fourth.  If  other  devises  have  been  made  besides  those 
involved  in  the  case,  ordinarily  it  will  be  well  to  set  forth 
whether  or  not  they  have  been  satisfied,  so  that  the  court  may 
be  fully  advised  as  to  the  situation  of  the  estate. 

Fifth.  Set  forth  the  matter  which  the  plaintiff  desires  to 
have  construed.  This  may  cover  a  wide  range,  and  should  be 
stated  fully  and  with  particularity. 

The  prayer  will  be  for  the  advice  and  direction  of  the  court 
in  giving  a  construction  to  the  several  clauses,  and  provisions 
in  doubt,  and  for  an  adjudication  and  decree  directing  the 
plaintiff  in  what  manner  he  shall  carry  its  trusts  into  execution. 

LOST  WILLS. 

£quity  jarisdiction.  An  action  to  establish  a  lost  or  de- 
stroyed will  may  be  maintained  where  there  is  proof  to  show 
its  existence  at  the  death  of  the  testator,  or  its  subsequent  loss, 
suppression  or  destruction,  or  its  fraudulent  destruction  before 
the  death  of  the  testator,  and  also  its  contents.^ 

Each  of  the  statutory  requisites  must  be  shown,  viz.,  the 
testator's  signature  to  the  will  made  in  the  presence  of  two  or 
more  witnesses,  or  acknowledged  in  their  presence,  and  its 
attestation  by  two  witnesses  at  his  request.  ^ 

Presumption  where  will  was  last  seen  iu  hands  of  tes 
tator.  Where  a  will  has  been  duly  executed  and  is  retained 
in  the  hands  of  the  testator,  but  cannot  be  found  after  his 
death,  in  many  of  the  cases  it  is  held  that  the  legal  presump- 

^  Grant  v.  Grant,  I  Sandf.  Ch.  235;  In  some  of  the  states  the  power  to  re- 
Clark  V.  Wright,  3  Pick.  67;  6  Wait's  estabhsh  a  lost  or  destroyed  will  is  con- 
Act.  &  Dcf.  383.  (erred  by  statute  upon  the  probate  courts, 

•  Grant  v.  Grant,  i  Sandf.  Ch.  235.  with  right  of  appeal. 
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tion  is  that  he  destroyed  it  animo  revocandi^  and  that  the  dec- 
larations of  the  testator  in  his  la$t  illness  are  admissible  in  evi- 
dence to  strengthen  or  repel  the  presumption.^ 

In  ft-amingr  th6  petition  to  establish  a  lost  or  destroyed 
will,  the  plaintiff  should  allege  that,  on  a  day  named,  the  testator 
duly  made  in  writing  and  signed  a  will,  which  was  duly 
attested  by  (two*)  witnesses  in  his  presence,  at  his  request. 
Then  should  follow  a  copy,  substantially,  of  the  alleged  will. 

Second.  That  said  will  was  deposited  with ,  and  was 

supposed  by  the  testator  to  be  in  existence  at  the  testator's 
death,  but  has  been  lost  or  destroyed,  either  by  accident  or 


^  Betts  V.  Jackson,  6  Wend.  173, 
Chancellor  Walwoth  says:  "  There  can 
be  no  possible  doubt  as  to  the  validity  of 
a  will  or  codicil  dnly  executed,  although 
it  be  destroyed  in  the  lifetime  of  the  tes- 
tator, if  so  destroyed  by  fraud  or  mistake, 
and  without  his  consent.  And  if  it  was 
not  intended  to  be  destroyed  by  him, 
and  is  actually  in  esse  at  the  time  of  his 
death,  the  rights  of  the  legatees  or  de- 
visees under  the  will  cannot  be  changed 
by  any  loss,  destruction  or  suppression 
of  the  testamentary  paper,  provided  the 
'contents  thereof  can  be  sufficiently  ascer- 
tained to  preserve  and  enforce  those 
rights  in  a  court  of  justice.  Even  where 
the  exact  contents  of  a  will  cannot  be 
ascertained,  if  it  has  been  suppressed  or 
destroyed  by  a  person  interested  in  oppo- 
sition thereto,  the  court  or  jury  in  odium 
spoiiatorts  will  be  authorized  to  presume 
many  things  as  against  the  party  who  has 
been  guilty  of  the  fraudulent  act.  Here 
the  will  was  last  seen  in  the  possession 
of  the  testator,  and  it  is  proved  that  it 
could  not  be  found  immediately  after 
his  death.  Is  then  the  presumption  a 
reasonable  one  that  the  testator,  who  had 
a  perfect  right  to  destroy  the  will,  and 
who  had  no  interest  to  keep  it  if  he 
changed  his  mind  as  to  the  disposition 
of  his  property,  has  done  the  act,  or  is  it 
more  reasonable  to  suppose  it  has  been 
done  by  some  other  person  in  fraud  of  the 


rights  of  the  devisees  and  by  perpetrat- 
ing a  crime  which  the  law  abhors?"  And 
the  court  reached  the  conclusion,  there 
being  no  evidence  to  repel  the  presump 
tion,  that  the  law  presumed  that  the  tes- 
tator had  destroyed  the  will.  The  loss  or 
destruction  of  a  will  before  the  death  of 
the  testator  may  be  shown  by  parol  evi- 
evidence.  Tynan  v.  Paschal,  27  Tex. 
286.  The  loss  or  destruction  of  a  will 
may  be  proved  by  circumstantial  evi- 
dence. Schultz  v.  Schultz,  35  N.  Y. 
653,  and  the  declarations  of  the  testator 
concerning  it  nearly  to  the  time  of  his 
death,  are  competent  evidence  m  regard 
to  the  existence  of  the  will.  Youndt  v. 
Youndt,  3  Grant,  140.  A  substantial  copy 
of  the  will  alleged  to  be  lost  or  destroyed 
is  generally  required  to  t)e  set  out  m  the 
pleading.  Happys*  Will,  4  Bibb.  5 $3; 
Jackson  v.  Russell,  4  Wend.  543;  Smith 
V.  Steele,  2  Harr.  &  McH  112.  Where, 
however,  this  cannot  be  done,  parol 
proof  of  the  contents  is  admissible. 
Graham  v.  O'Fallon,  3  Mo.  507  And 
proof  which  satisfies  the  conscience  of 
the  jury  is  sufficient  to  rebut  the  legal 
presumption  of  revocation  Kitchens  v. 
Kitchens,  39  Ga.  168;  6  Waits.  Act.  & 
Def.  385-386,  and  cases  cited. 

*  The  number  of  witnesses  must 
necessarily  conform  to  the  statute  of  the 
state  were  the  will  was  executed. 
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fraudulently,  before  his  death,  without  his  knowledge  or  con- 
sent, or  fraudulently  or  by  accident  since  his  death. 

Third.  Plaintiff  has  made  a  thorough  search  for  said  will  in 
all  places  where  there  was  reason  to  believe  it  might  be  left 
or  deposited,  but  has  been  unable  to  find  the  same. 

The  plaintiff  therefore  prays  that  the  will  above  set  forth 

may  be  declared  the  true  and  lawful  will  of ,  testator,  and 

for  such  other  relief  as  in  equity  he  may  be  entitled  to  receive. 


CHAPTER  VI. 
Joinder  of  Causes  of  Action. 

Joinder  under  the  common  law  and  chancery  practice. 

At  common  law  a  count  in  assumpsit  cannot  be  joined  witlr 

a  count  in  trover  for  the  reason  that  one  action  is  upon  con- 
tract and  the  other  in  tort.  If,  however,  in  the  cause  of  action 
first  named  the  plaintiff  has  declared  in  case,  as  in  some  in- 
stances,  both  case  and  assumpsit  will  lie  then;  he  may  join  the 
Count  in  trover,  because  both  actions  sound  in  tort.^ 

So,  although  debt  or  assumpsit  will  lie  upon  promissory 
notes  or  other  instruments  without  a  seal  for  the  payment  of  a 
definite  sum  of  money,  yet,  a  count  in  debt  cannot  be  united 
with  a  count  in  assumpsit,  for  the  reason  that  the  form  of 
the  judgment  is  not  the  same  in  each  case.  ^ 

So  counts  in  account,  assumpsit,  covenant  or  debt  cannot 
be  joined  in  the  same  declaration,  although-all  arise  upon  con- 
tract, because,  of  the  different  forms  of  the  pleading  and 
judgment. 

In  like  manner,  a  count  in  trespass  and  one  in  case  can- 
not be  joined,  because  there  is  no  formal  affinity  between 
them.  8 

The  pleader,  however,  may  join  counts  on  different  prom- 
issory notes  when  the  maker  is  the  same  and  they  are  all  pay- 
ble  to  the  plaintiff.  In  other  words,  different  causes  of  action 
in  assumpsit  may  be  joined.* 

So  breaches  of  the  various  covenants  in  a  deed  may  be 
joined  in  the  same  action.^ 

^  I  Chitty's    PI.  (ed.  of  1876)   199;  *  Berry  v.   Ferguson,  58  Ala.    314; 

Bliss  Code  PI.  $  124.  Hanger  v.  Dodge,  24  Ark.  205;  Little  v. 

'  I  Chitty's  PI.    (ed.  of   1876)200;  Blunt,  13  Pick.  (Mass.)  473;  Wilson  v. 

Bliss  Code  PI.  $  124.  Tucker,  9  R.  I.  137. 

3  Bliss' Code  PI.   $   124;  II  Am.  &  *  Brady    v.    Spruck,    27   111.     478; 

Eng.  Ency.  of  Law,  993,  and  cases  cited.  Bendernagle  v.  Cocks,  19  Wend.  207. 
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And  in  debt  the  plaintiff  may  declare  upon  several  obli- 
gations in  the  same  declaration.  ^ 

And,  generally,  actions  of  the  same  class  may  be  joined. 

The  rule  may  be  stated  briefly  thus: 

The  result  of  all  these  cases  seems  to  be  that  whenever  the 
same  plea  may  be  pleaded  and  the  same  judgment  given  in  all 
the  counts  of  the  declaration;  or  whenever  the  counts  are  of 
the  same  nature^  and  the  same  judgment  is  given  on  them,  al- 
though the  pleas  be  different,  as  in  the  case  of  debt  upon  bond 
and  on  assumpsit,  already  mentioned,  they  may  well  be 
joined.  2 

lu  chancery^  the  practice  is  to  join  distinct  claims  of  a  sim« 
ilar  nature,  between  the  same  parties,  and  involving  similar 

principles  and  results.  ^ 

Joinder  of  actions  under  the  code.  The  several  codes 
substantially  agree  as  to  the  causes  of  action  that  may  be 
joined. 

The  original  section  of  the  Ohio  code  on  the  subject  is  as 

follows: 

The  plaintiff  may  unite  several  causes  of  action  in  the  same 

petition,  whether  they  be  such  as  have  heretofore  been  denom- 
inated legal  or  equitable,  or  both,  when  they  are  included  in 
either  of  the  following  classes  : 

First.  The  same  transaction  or  transactions  connected  with 
the  same  subject  of  action. 

Second.     Contracts,  express  or  implied. 

Third.  Injuries,  with  or  without  force  to  person  and  prop- 
erty, or  either. 

Fourth.     Injuries  to  character. 

Fifth.  Claims  to  recover  the  possession  of  personal  prop- 
erty, with  or  without  damages  for  the  withholding  thereof. 

Sixth.  Claims  to  recover  real  property,  with  or  without 
damages  for  the  withholding  thereof,  and  the  rents  and  profits 
of  the  same. 

'  Cabell  V,  Vaughan,  i  Saund.  288;  '  Coryton   v.    Lithebye,    2   Saund. 

H.  Jarrett  v.    Nickell,    4  W.  Va.  276;  (Sthed.)p.  117  L. 
Jonesv.  Cox,  7  Mo.  173;   Am.  &  Eng.  'Story's   Eq.   PI.    %   531   ct  seq. ; 

Ency.  of  Uw,  992.  BUss  Code  PL  $  124. 
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Seventh.  Claims  against  a  trustee  by  virtue  of  a  contract 
or  by  operation  of  law. 

The  causes  so  united  must  belong  to  one  of  those  classes  ;^ 
must  affect  all  the  parties  to  the  action,  ancl  not  require 
different  places  of  trial,  and  each  cause  is  to  be  separately 
stated  and  numbered. 

The  words  "cause  of  action^**  used  in  the  code,  evidently 
refer  to  what  constitutes  a  cause  of  action  either  at  common 
law  or  in  equity.  The  forms  of  action  are  abolished,  but  there 
must  still  be  such  a  statement  of  facts  as  shows  a  liability  of 
the  defendant  in  favor  of  the  plaintiff.  It  is  very  important  to 
keep  in  view  what  constitutes  an  entire  cause  of  action.  Thus, 
all  debts  due  upon  one  indivisible  contract  constitute  but  one 
cause  of  action.  If  there  are  demands  upon  two  or  more 
separate  and  distinct  contracts,  each  will  constitute  a  distinct 
cause  of  action,  which  should  be  separately  stated  and  num- 
bered, as  an  action  upon  a  bill  of  exchange  and  promissory 
note.  Here  are  two  causes  of  action.  So  with  two  or  more 
promissory  notes.  All  damages  that  accrue  from  a  single 
wrongful  act,  as  a  rule,  constitute  but  one  cause  of  action.  If  a 
plaintiff  has  a  claim  arising  out  of  a  single  transaction,  whether 
of  tort  or  contract,  and  brings  an  action  for  a  part  of  the  same, 
the  judgment  will  be  a  bar  to  a  recovery  for  the  residue.  * 

The  codes  of  Kentucky  and  Arkansas  omit  the  provision 
for  joining  legal  and  equitable  causes  and  cases  arising  out  of 
the  same  transaction  or  transactions,  or  connected  with  the 
subject  of  the  action.  The  code  of  Oregon  abolishes  only  the 
distinctions  between  actions  at  law. 

There  are  some  variations  in  some  of  the  other  codes  in 
regard  to  particular  causes  of  action,  but  generally  the  Ohio 
code  in  this  respect  has  been  substantially  followed.^ 

*"  McCarty  v.  Fremont,  23  Cal.  197;  syllabus,  "  Where  a  party  hath  several 

Reynolds  v.  Lincoln,  71  Cal.  183;  Kel-  demands  or  existing  causes  of   action 

ler  V.  Boatman,  49  Ind,  104;  Dragoo  v.  growing  out   of  the  same  contract,   or 

Levi,  2  Duv.  (Ky.)  520;  Townsend  v.  resting  in  matter  of  account,  which  may 

Coon,   7   N.  Y.    Civ.  Proc.   56 ;  N.  C.  be  joined  and  sued  in  the  same  action. 

Land  Co.  v.    Beatty,  69  N.  Car.  329  j  they  must  be  joined,"  or  the  judgment 

Williams  v.   Miller,  i    Wash.  Ter.  88  ;  will  be  a  bar  to  a  further  recovery. 
Am.  &  Eng.  Ency.  of  Law,  1004.  ^  Bliss  Code  Pi.  $   112;  see  also  a 

•  Smith  V.  Jones,  15  Johns.   229;  valuable  article  in  1 1  Am.  &  Eng.  Eacy. 

Bendernagle  v.  Cocks,  19  Wend.  207.  of  Law,  looi. 
In  the  case  last  cited  it  is  said  in  the 
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Where  a  mortgagee  had  paid  the  taxes  on  the  mortgaged 
property  to  protect  his  security,  but  in  his  petition  to  foreclose 
the  mortgage  failed  to  set  up  the  amount  so  paid,  after  a 
decree  of  foreclosure  and  sale  of  the  mortgaged  premises  it 
was  held  that  the  decree  was  a  bar  to  an  action  for  the  taxes 
so  paid.  ^ 

Successive  breaches.  So,  where  there  are  several  distinct 
promises  or  covenants  in  the  same  contract,  the  plaintiff  may 
bring  an  action  for  each  successive  breach  as  it  occurs ;  as, 
where  a  sum  of  money  is  payable  by  installments,  but  where 
there  has  been  a  trespass  or  conversion  by  one  single  indivisi- 
ble act  in  relation  to  several  chattels,  the  plaintiff  cannot  split 
his  claim  for  damages  by  bringing  separate  actions  for  each 
particular  article  seized  or  converted.  A  recovery  for  one 
part  will  bar  an  action  for  the  residue.* 

An  action  is  defined  to  be  a  proceeding  for  the  redress 
or  prevention  of  a  wrong. ' 

Transaction.  No  definition  of  the  word  "  transaction*' 
has  been  attempted  by  any  court  as  far  as  I  am  aware.  Each 
case  must  be  decided  upon  its  own  circumstances;  the  words 
"  subject  of  action  "  evidently  refer  to  the  subject  matter  of  the 

action. 

In  construing  the  word  "  transaction  "  in  an  action  for 
damages,  where  the  plaintiff  had  purchased  a  ticket  from  San 
Francisco  to  San  Juan,  but  was  carried  on  to  Panama,  the 
boat  failing  to  stop  at  San  Juan,  in  consequence  whereof  she 
was  subjected  to  pecuniary  loss,  and  to  many  personal  injur- 
ies and  discomforts,  the  Supreme  Court  of  California  says:  "  The 
plaintiff  has  brought  her  suit  upon  the  whole  case  to  recover 
damages,  not  only  for  a  breach  of  contract,  but  for  the  wrongs 
and  injuries  committed  by  the  owner  and  agents  of  the  de- 
fendants in  that  connection.  The  defendants  are  liable  for 
all  the  damages  resulting  from  these  causes;  and  there  is  cer- 
tainly no  impropriety  in  adjusting  the  whole  matter  in  one 
controversy."* 

*  Hitchcock  V.  Merrick,  18  Wis.  375.  *  Jones  v.  Steamship  Cortes,  i7CaL 

*  Farrington  v.  Payne,  15  Johns  432.        487. 

*  Bliss  Code  PL  $  15. 
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Different  classes  may  be  joined,  when.  In  a  case  in  the 
Kansas  reports  the  petition  set  forth  two  causes  of  action, 
which  arose  in  the  following  manner:  H  met  A;  called  him 
a  thief,  charged  him  with  stealing  a  horse,  and  had  him  ar- 
rested and  imprisoned.  A  brought  an  action  against  H  for 
slander  and  false  imprisonment.  On  demurrer  to  the  petition 
for  misjoinder,  the  court  overruled  the  demurrer  upon  the 
ground  that  the  injuries  arose  out  of  the  same  transaction.^ 

These  decisions  have  been  questioned,  but  no  good  reason 

can  be  given  why  all  the  injuries  which  a  party  has  sustained 

in  one  transaction  should  not  be  included  in  one  action,  and 

avoid  a  multiplicity  of  suits. 

All  causes  of  action  arisingr  ft'om  the  same  transaction, 

or  transaction  connected  with  the  same  subject  of  action,  may 

be  united,  and  this  includes  causes  of  action,  legal  and  equitable, 
ex  contractu  and  ex  delicto.  But  if  the  causes  of  action  do  not 
arise  out  of  the  same  transaction,  or  transactions  connected 
with  the  same  subject  of  action,  causes  of  action  ex  contractu 
cannot  in  general  be  joined  with  causes  of  action  ex  delicto,^ 
The  word  "  transaction"  has  no  technical  meaning,  and  the 
courts  should  construe  it  liberally,  as  evidently  it  was  intended 
to  be  by  the  framers  of  the  code.® 


^  Harris  v.  Avery,  5  Kansas,  146; 
Holmes  v.  Sheridan,  i  Dill.  351;  Car- 
ter V.  Decamp,  40  Hun,  258;  Watts  v. 
Hilton,  3  Id.  606;  PoUey  v.  Wilkisson, 
5N.  Y.  Civ.  Proc.  135. 

*  Sturges  V.  Burton,  8  O.  S.  215- 
218. 

»  The  words,  transaction  or  sabject 
of  action,  evidently  were  intended  to 
comprise  all  that  transpired  at  a  given 
time,  or  was  connected  with  the  subject 
of  the  action.  This  may  include  damages 
for  breach  of  a  contract,  and  for  the 
wrongs  and  injuries  committed  by  the  de- 
fendants in  connection  therewith,  as  in 
Jones  V.  Steamship  Cortes,  1 7  Cal.  487, 
and  Harris  v.  Avery,  5  Kas.  146.  The 
provision  was  not  intended  to  apply  alone 
to  causes  of  action  arising  on  contract 
or  ex  delicto^  but  evidently  includes  both. 
The  due  administration  of  justice  requires 
that  these  provisions  shall  be  given  a 


liberal  construction,  and  that  all  the 
wrongs  that  a  party  has  sustained  in  one 
transaction,  whether  from  breaches  of 
contract,  torts,  frauds,  or  breaches  of 
trust,  shall  be  redressed  in  one  action. 

In  Badger  v.  Benedict,  4  Abb.  Pr. 
176,  the  plaintiff  had  furnished  to  the  de- 
fendant stereotyped  plates  for  a  book 
which  he  had  contracted  to  print,  but 
failed  to  perform.  The  action  was 
brought  to  recover  damages  for  a  breach 
of  contract  and  also  for  injury  to  the 
plates,  and  the  joinder  was  sustained 
upon  the  ground  that  both  these  transac- 
tions were  connected  with  the  subject  of 
the  action  —  the  contract.  And  in  Ham- 
lin V.  Tucker,  72  N.  C.  502,  the  joinder 
of  three  separate  causes  of  action,  viz. : 
for  harboring  and  maintaining  the  plaint- 
iff's wife;  second,  for  converting  per- 
sonal property,  to  the  possession  of 
which  the  plaintiff  was  entitled;    and. 
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m 

Suppose  A  should  go  to  the  residence  of  B  and  commit  an 
assault  and  battery  upon  him,  break  and  destroy  his  furniture, 
and  eject  him  and  his  family  by  force  from  the  house;  this 
would  constitute  but  one  transaction  within  the  meaning  of  the 

the  code.^ 

If  a  cause  of  action  in  equity  and  also  at  law  arise 
oat  of  the  same  transaction,  both  may  be  prosecuted  in  one 
action,  provided  the  relief  sought  in  one  case  is  consistent  with 
that  prayed  for  in  the  other;  as  where  a  judgment  is  sought 
against  a  vendee  for  the  unpaid  purchase  money,  and  a  decree 
that  the  premises  be  sold  to  satisfy  the  same.  Probably  in 
such  case  there  is  but  one  cause  of  action,  but  the  relief  is  two- 
fold, one  legal,  the  other  equitable. 

The  causes  of  action  to  be  joined  must  not  be  inconsistent 
with  each  other,  as  where  a  cause  in  affirmance  of  a  contract  is 
joined  with  one  to  rescind  it.  ^ 

Inconsistent  remedies.  If  a  vendor  in  his  petition  seeks 
to  recover  a  judgment  for  the  unpaid  purchase  money,  and 
also  to  have  the  contract  canceled  because  of  the  failure  of 
the  vendee  to  pay  the  amount  due,  the  causes  of  action  can- 
not be  joined,  because  the  action  to  recover  the  amount  due 
is  an  affirmance  of  the  contract. 

So,  a  cause  of  action  in  equity  with  one  at  law  cannot  be 
united  where  the  equitable  relief  sought  is  dependent  upon  the 
return  of  an  execution  unsatisfied  upon  the  judgment  to  be  re- 
covered, as  in  a  proceeding  in  the  nature  of  a  creditor  s  bill 
before  judgment,  the  action  in  equity  being  premature. 

Foreclosure*  At  common  law  a  mortgagee  had  three  con- 
current remedies.  First.  An  action  at  law  on  the  note  or 
bond.  Second.  Ejectment  for  the  possession  of  the  premises. 
Third.  A  suit  to  forclose  the  mortgage.  Ejectment  will  not 
lie  in  favor  of  a  mortgagee  in  most  of  the  states,  as  the  mort- 
gage does  not  convey  the  title.  Nor  will  concurrent  actions 
on  the  note  at  law  and  in  equity  to  foreclose  the  mortgage;  but 
an  action  may  be  brought  upon  the  note  at  law,  and,  upon  the 

third,  for  inducing  the  wife  to  execute  a        Bliss  Code  PI.  $  126. 

conveyance  by  which  the  defendant  re-  ^  Swan's  PL  &  Prec.  35. 

ceived  the  rents,  was  sustained,  because  «  Owens  v.    Hickman,   2    Disney, 

ihe  causes  all  arose  out  of  transactions        aji, 

connected  with  the  subject  of   action. 
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return  of  an  execution  unsatisfied,  the  mortgage  may  be  fore- 
closed; or,  without  bringing  an  action  on  the  note  at  law,  the 
mortgagee  may  proceed  upon  default  to  foreclose.  In  such 
case  no  judgment  should  be  recovered  in  the  first  instance,  but 
if  a  note  has  been  given  and  the  mortgaged  premises  are  in- 
sufficient to  satisfy  the  debt,  the  court,  upon  confirming  the 
sale,  may,  where  there  has  been  personal  service,  order  that 
execution  be  issued  for  the  amount  remaining  unpaid.  ^If  no 
note  has  been  given  the  presumption  is  that  the  mortgagee 
was  satisfied  with  the  security,  and  it  is  probable  that  no  judg- 
ment for  deficiency  can  be  rendered. 

Joinder  of  different  lieu8.  Where  a  person  holds  differ- 
ent demands,  secured  by  different  mortgages,  upon  the  same 
property,  all  claims  which  are  due  may  be  joined. 

The  rule,  as  stated  by  Story,  that  where  there  is  "  a  common 
liability  and  a  common  interest,  a  common  liability  in  the  de- 
fendants and  a  common  interest  in  the  plaintiffs,  different  claims 
to  property  ♦  ♦  ♦  may  be  united  in  one  and  the  same 
suit,i  is  applicable  under  the  code  and  applies  to  different 
mortgages. 

This  rule  applies  where  the  claims  are  several  and  distinct 
in  respect  to  the  defendants,  but  joint  in  respect  to  the  plaint- 
iffs, as  where  the  defendants  have  not  a  co-extensive  interest,^ 
but  their  interests  are  derived  under  different  instruments,  if 
the  general  objects  of  the  bill  will  be  promoted  by  their  being 
united  in  a  single  suit,  the  court  will  sustain  such  joinder.  ^ 

In  foreclosius:  liens  upon  real  estate  there  are  two  objects 
to  be  kept  in  view.  First,  the  satisfaction  of  the  liens. 
Second,  to  protect  the  rights  of  the  debtor,  by  requiring 
the  joinder  of  incumbrances  then  due  against  the  estate,  so 
that  the  purchaser  under  the  decree  may,  if  possible,  acquire 
an  absolute  title  ;  otherwise  the  property  cannot  be  sold  to 
advantage. 


*  Campbell  v.  Mackay,  i  Mylne  & 
Craig,  623,  624;  Attorney-General  v. 
Cradock,  3  Mylne  &  Craig,  85;  Nel- 
son V.  Hill,  5  Howard  R.  127. 

«  Story's.  Eq.  PL  $  533. 

'  Story's    Eq.    PI.    $    534;  Camp- 


bell V.  Mackay,  i  Mylne  &  Craig,  603, 
623;  Attorney-General  v.  Cradock,  3 
Mylne  &  Craig,  85;  Attorney-General  v. 
St.  John's  College,  7  Sim.  R.  241,  245; 
Ante,  §  285  a. 
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As  suggested  by  Judge  Bliss  in  his  valuable  work  on  code 
pleading,  the  property  against  which  it  is  sought  to  enforce 
the  several  liens,  or,  perhaps  more  properly,  title,  forms  the 
subject  matter  of  the  action,  and  the  liens  should  all  be 
adjusted  together.  ^ 

Rents  and  profits.  In  a  petition  for  foreclosure  the  plaintiff 
may  state  facts  which  show  his  right  to  have  the  rents  and 
profits  of  the  mortgaged  premises  applied  to  the  payment  of 
the  debt,  as  where  the  security  is  insufficient. 

Reformation  of  instrument.  An  action  may  be  main- 
tained to  reform  an  instrument  and  enforce  the  collection  of 
money  upon  such  instrument  when  so  reformed.  ^ 

Connected  with  the  same  subject  of  action.  There  has 
been  considerable  controversy  as  to  the  meaning  of  this  pro- 
vision of  the  code. 

It  is  clear  that  it  differs  from  "  cause  of  action,"  because 
that  is  the  legal  wrong  committed  or  threatened  against  the 
plaintiff;  nor  is  it  the  legal  relief  which  is  sought. 

It  evidently  means  the  matter  which  is  the  subject  of 
controversy. 

If,  therefore,  a  matter  arise  out  of  a  transaction  connected 
with  the  same  subject  of  action,  it  may  be  joined  in  that  suit.® 


»  Bliss  Code  PI.  $  124. 

'  In  Russell  v.  Clark's  Exrs.,  7 
Cranch,  69,  it  was  held  "  that  if  certain, 
facts  essential  to  the  merits  of  a  claim, 
purely  legal,  be  exclusively  within  the 
knowledge  of  the  party  against  whom  it 
is  asserted,  he  may  be  required,  in  a  court 
of  chancery,  to  disclose  those  facts;  and 
the  court  being  thus  rightly  in  the  pos- 
session of  the  cause,  will  proceed  to  de- 
termine the  whole  matter  in  controversy." 
See  also  Armstrong  v.  Gilchrist,  2  Johns. 
Cases,  424,  and  authorities  cited  in  notes. 
That  such  was  the  rule  under  the  former 
chancery  practice,  especially  in  matters 
of  account,  fraud,  accident  and  mistake, 
is  unquestioned,  the  court  granting  the 
plaintiff  the  full  relief  to  which  he  was 
entitled.  An  examination  of  the  cases 
will  show  that  relief  was  sometimes  de- 
nied when  it  should  have  been  granted. 


the  cause  being  the  jealousy,  almost  an- 
imosity, which,  in  some  instances  at 
least,  formerly  existed  in  the  conmion 
law  courts  against  the  exercise  by  the 
chancellor  of  common  law  powers,  and 
which,  to  avoid  offense,  made  him  cau- 
tious. Under  the  code,  however,  the 
distinctions  between  law  and  equity  are 
abolished,  and  all-  that  is  necessary  is 
to  state  the  facts  showing  the  right  to 
relief,  and  pray  for  such  as  the  party  is 
entitled. 

»  Bliss  Code  Pl.*$  126.  The  ques- 
tion  is  discussed  in  Scarborough  v.  Smith, 
18  Kas.  399-406;  King  v.  Farmer,  88  N. 
C.  22;  Board,  etc.,  of  Douglas  Co.  v. 
Walbridge,  38  Wis.  179.  A  vendor, 
who,  to  protect  his  vendee  from  an  in- 
cumbrance on  the  land  sold,  had  given  a 
mortgage  on  other  land,  may  in  one 
action   recover  the  amount  of  purchase 
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An  action  for  personal  injuries  sustained  by  the  plaintiff 

while  in  the  defendant's  employ,  and  for  the  cancellation  of  a 
release  of  the  defendant  from  all  liability  thereon,  procured 
from  the  plaintiff  while  incompetent  to  transact  business,  does 
not  improperly  unite  two  causes  of  action,  as  the  cancellation 
of  the  release  is  subsidiary  to  the  main  relief.^ 


money  due  and  have  a  discharge  of  the 
mortgage,  the  incumbrance  having  been 
removed.  Montgomery  v.  McEwen,  7 
Minn.  351;  Connor  v.  Boardof  Ed. ,  10 
Id.  439.  And  a  change  in  the  mode  of 
pajnment  and  security  does  not  make  it 
several  transactions.  Montgomery  v. 
McEwen,  supra.  So,  where  the  action 
is  to  cancel  fraudulent  certificates  of  stock 
which  had  a  common  origin,  it  was  held 
that  all  holders  thereof  might  be  joined. 
N.  Y.,  etc.,  R.  Co.  v.  Schuyler,  17  N. 
Y.  592.  And  where  an  action  was  brought 
on  a  contract  to  recover  the  purchase 
money  or  the  land,  the  several  persons 
claiming  under  the  contract  were  prop- 
erly joined.  Young  V.  Young,  81  N.  C. 
91;  but  see  Heggie  v.  Hill,  95  Id.  303. 
Where  two  sales  for  the  same  taxes 
were  made,  one  by  the  treasurer  and  the 
other  by  his  deputy,  they  are  connected 
with  the  same  subject  of  action,  and  may 
be  joined.  Freeman  v.  Webb,  21  Neb. 
160.  Claims  for  property  converted  and 
damages  from  a  breach  of  contract  may 
be  joined  when  the  matters  are  connected 
with  the  same  cause  of  action.  Milli- 
ken  V.  Callahan,  69  Tex.  205;  Houston, 
etc.,  R.  Co.  V.  Graves,  50  Id.  181. 
When  the  action  is  to  disinherit  the. 
plaintiff,  a  cause  of  action  for  duress  of 
the  master,  and  for  f,Jse  representations 
to  induce  the  plaintiff  to  waive  objec- 
tions to  probating  the  will,  may  be  joined. 
Hay  V.  Hay,  13  Hun,  315.  Where  the 
plaintiff  alleged  that  she  was  induced  to 
purchase  worthless  stock  in  a  corpora- 
tion by  the  false  representations  of  its 
president,  and  that  thereupon  she  would 
draw  a  salary  of  $30  per  week  for 
services,  it  was  held  not  a  misjoinder. 
Whitner    v.  Perhacs,    25  Abb.    N.    C. 

130- 


'  Whelstone  V.  Beloit,  etc,  Co.,  45 
N.   W.    R.   535.   Orton,  J.,  says  :  "It  is 
quite  obvious  tliat  the  complaint  states 
only  one  cause  of  action.     The  matter  of 
the  release  is  simply  ancillary  to  the  ac- 
tion.    It  is  merely  to  set  aside  the  release 
which  stood  m  the  way  of  recovery  in  the 
the  action.     It  is  subservient  or  subsidi- 
ary to  the  action,  and  is  necessary  to  a 
recovery.      The     plaintiff    might    have 
waited  for  the  defendant  to  set  up  the 
release  in  defense,  and  then  have  attacked 
it  by  a  replication,  but  he  chose  to  set  it 
up  in  his  complaint  and  avoid  it,  which  is 
strictly  correct  pleading.     Lusted  v.  Rail- 
way Co.,  71  Wis.  391  ;  36  N.  \V.  Rep. 
857.     In  that  case  the  receipt  was  set  ap 
in  the  answer  and  the  issue  thereon  was 
first  tried.     In   Damon  v.    Damon,  28 
Wis.  510,  the  plaintiff  first  set  up  her 
causes  for  a  divorce,  and  secondly  asked 
for  alimony,  and  thirdly  prayed  that  a 
certain  deed  made  by  the  defendant  to  a 
third  person  in  fraud  of  her  rights  be  set 
^side,  and  such  third  person  was  made  a 
party.     The  defendant  demurred  for  mis- 
joinder of  causes  of  action,  as  here.    This 
court  held  that  there  was  but  one  cause 
of  action,  and  that  the  matter  of  setting 
aside  the  deed  was  to  enable  the  court  to 
enforce  its  judgment  of  alimony,  if  it  ad- 
judges a  transfer  of  the  property  to  the 
plaintiff,  and  that  it  is  only  ancillary  or 
incident  to  the  action.    That  is  a  stronger 
case  of  two  separate  causes  of  action  than 
here.     In  Moon  v.  Mc Knight,  54   Wis. 
551,  II  N.  W.  Rep.  800,  the  action  was 
against  A  and  B,  who  are  husband  and 
wife,  and  H,  who  held  a  mortgage  of 
land  from  B,  to  have  a  prior  deed  from   A 
and  B  to  plaintiff,  absolute  on  its  face,  de- 
clared a  mortgage,  to  have  a  subsequent 
recorded  deed  purporting  to  have  been 
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Several  forms  of  relief  may  be  Joined.  A  petition  which 
alleges  the  execution  of  a  note,  and  that  it  is  unpaid,  and  seeks 
foreclosure  of,  and  subrogation  to,  rights  under  a  mortgage 
which,  it  is  alleged,  had  been  given  by  one  defendant  to  an- 
other, to  save  him  harmless  as  surety,  is  not  an  action  of  fore- 
closure alone,  but  a  proper  joinder  of  that  action  with  an  action 
on  the  note,  and  the  plaintiff  may  recover  against  a  garnishee 
who  has  answered  in  the  case,  even  if  he  fail  to  establish  a 
right  under  the  mortgage.  ^ 

I>ouble  aspect.  When  the  title  to  relief  in  equity  will  be- 
precisely  the  same  in  each  case,  the  plaintiff  may,  if  there  is 
doubt  as  to  his  title,  aver  facts  of  a  different  nature  which  will 
equally  support  his  application.  ^ 

executed  by  the  plaintifT  to  B,  conveybg 


to  her  the  same  land,  set  aside  as  a  forg- 
ery, and  to  have  the  plaintiff's  mortgage 
foreclosed  against  all  of  the  defendants. 
This  complaint  was  also  demurred  to  for 
Improper  joinder  of  separate  causes  of 
action.     This  court  held  that  there  was 
virtually  but  one  cause  of  action.     These 
apparently  separate  causes  of  action,  and 
the  reUef  therein,  were  essential  and  a 
prerequisite  to  the  plaintiff's  foreclosure. " 
See  ako  Shirley  v.  Waco  Tap.  R.,  lo  S. 
W.  R.  543  ;  Parmerter  v.  Baker,  24  Abt. 
N.  C.  104. 

^  Jaseph  V.  People's  Sav.  Bank,  22 

N.  E.  K.  980.    It  is  said  (p.  982):  "  llav- 

iog  the  right  to  join  the  action  on  the 

note   with   the  action   to  foreclose  the 

niortg^gtf  the  plaintiff  was  entitled  to 

judgment  on  the  note,  although  it  failed 

toes£Al>lish  its  right  to  a  foreclosure.    It 

fccwig^    a.  proper  suit  upon  the  note,  it  is 

oianifestly  true  that  the  plaintiffs  would 

iave  t.li.<2  right  to  institute  any  auxiliary 

proccr^ciings  for  the  collection  of  the  note 

^lon^  ^wliich  it  would  have  a  right  to  do 

ifthc^   sxiit  was  upon  the  note  alone,  and 

liot  cro  1:1. -pled  with  the  suit  to  foreclose  the 

mortgsxge."     In  Bowen  v.  State,  23  Id. 

75,  it  was  held  that  the  joinder  of  several 

counts  declaring  on  a  bond,  and  asking 

that  certain  conveyances  by  a  surety  on 

the  V>ond  be  set  aside  as  fraudulent,  and 

for    ju<]ginent,  was    proper.     So,   also, 


a  cause  of  action  for  the  cancellation  of 
a  deed  to  real  property,  and  to  recover 
the  possession  of  the  same,  may  be 
joined  when  both  causes  affect  all  the 
parties  to  the  suit.  Stockgrowers'  Bank 
V.  Newton,  13  Colo.  245.  See  Holloway 
v.  Holloway,  99  Mo.  305. 

*  In  Williams  v.  Lowe,  4  Neb.  394, 
the  plaintiff  alleged  in  his  petition  that 
the  defendant  purchased  certain  shares 
of  ferry  stock  at  judicial  sale,  under  an 
agreement  to  hold  the  same  as  security 
for  a  debt  owing  by  the  plaintiff  to  the 
defendant,  upon  the  payment  of  which 
the  stock  was  to  be  reconveyed  to  the 
plaintiff.  Second.  That  in  the  action  to 
subject  the  stock  only  constructive  serv- 
ice by  publication  was  had  on  the  owner 
thereof  (the  plaintiff),  and  that  the  stock 
was  not  levied  upon  and  within  the  cus- 
tody of  the  court.  Therefore  it  had  no 
jurisdiction,  and  the  decree  was  void, 
but,  by  color  of  the  proceedings,  the  de- 
fendant had  acquired  and  held  the  stock, 
and  had  received  the  dividends  thereon. 
The  prayer  was  for  an  accounting  and  to 
have  the  stock  returned  to  the  plaintiff. 
It  was  held  there  was  no  misjoinder. 
This  is  according  to  the  equity  rule  that, 
if  the  plaintiff  doubt  his  title  to  the  relief 
he  desires,  the  bill  should  be  framed  with 
a  double  aspect,  so  that  if  the  court 
should  decide  against  him  in  one  view  of 
the  case,  it  may  afford  him  assistance  in 
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CoutractSy  express  or  implied.  This  includes  all  contracts, 
whether  such  as  at  common  law  were  denominated  simple  con- 
tracts, or  specialties  and  implied  contracts.  An  implied  con- 
tract is  an  obligation  created  by  law. 

Thus,  if  I  employ  a  person  to  perform  any  service  for  me, 
the  law  implies  that  I  agree  to  pay  him  the  real  value  of  his 
services,  so  the  legal  obligation  of  husband  or  father  to  pay 
for  necessaries  furnished  his  wife  or  minor  children  creates  an 
implied  obligation  to  pay  for  such  necessaries,  and  also  in  case 
of  the  failure  to  perform  the  conditions  of  an  express  contract, 
that  the  party  failing  will  pay  the  adverse  party  such  damages 
as  he  may  sustain  by  his  neglect  or  refusal. 

All  causes  of  action  arisinfir  upon  express  or  implied  con- 
tracts may  be  joined. 

This  includes  contracts  in  writing  or  by  parol,  promissory 
notes, bills  of  exchange,  accounts,  covenants,  judgments,  etc., 
and  where  the  plaintiff  has  a  cause  of  action  in  tort  or  on  con- 
tract at  his  election,  there  seems  to  be  no  doubt  that  he  may 
waive  the  tort  and  sue  on  the  contract.  ^ 

Contracts,   express  or  implied^  continued;  Judgrments. 

A  judgment  is  a  contract  within  the  meaning  of  the  code,  and 
an  action  on  a  judgment  may  be  joined  with  an  action  for 
breach  of  an  express  contract,  and  it  is  not  material  whether 
the  judgment  was  recovered  for  a  tort  or  on  a  contract.  In 
either  case  it  determines  the  amount  in  which  the  defendant  is 
indebted  to  the  plaintiff,  and  there  is  an  implied  agreement  on 


another.  Story's  Eq.  PL  ^  421,  254. 
This  may  be  necessary,  both  in  action  at 
law  and  in  equity.  Thus,  in  replevin, 
the  prayer  may  be  for  a  return  of  the 
goods,  or  if  a  return  cannot  be  had,  then 

for  judgment  for  the  sum  of  $ ,  their 

value.  So,  in  equity,  after  stating  the 
facts  and  asking  for  certain  relief,  which, 
if  the  court  should  not  deem  the  plaintiff 
entitled  to,  pray  for  other  and  different 
relief,  consistent  with  the  facts  stated,  as 
in  an  action  to  establish  a  deed,  but  if 


the  court  should  find  it  to  be  invalid, 
then  that  the  defendant  execute  a  deed,etc 
^  Where  the  plaintiff  sold  the  de- 
fendant goods  upon  agreement  that  the 
amount  was  to  be  divided  into  four 
parts,  to  become  due  on  different  days, 
the  plaintiff  may  bring  an  action  on  each 
installment  as  it  becomes  due,  and  where 
no  action  is  brought  till  aU  become  due, 
he  may  sue  on  each  separately,  or  unite 
all  of  them.  Parris  v.  Hightower,  76 
Ga.  631.  See  Beck  v.  Devereaux,  9 
Neb.  109. 
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his  part  to  pay  the  same.  ^  The  causes  of  action  to  be  joined 
must  exist  when  the  action  is  brought,  and  those  occurring 
afterward  cannot  be  joined,  even  by  amendment.  ^ 

Ii^urieSy  with  or  without  force,  to  person  and  prop- 
erty, or  either,  may  be  joined  in  one  action. 

At  common  law,  injuries  with  force  are  redressed,  ordi- 
narily, through  an  action  of  trespass,  unless  the  wrong  consists 
in  taking  goods,  when  the  property  itself  may  be  retaken. 

The  remedy  for  injuries  without  force  is  trespass  on  the 
case. 

Under  the  code.  The  words,  "  with  or  without  force,"  in 
the  code,  are  intended  to  change  the  rule  of  the  common  law 
and  make  the  injury  the  cause  of  action. 

The  phrase,  "  injuries  to  property,"  includes  all  injuries 
which  a  person  sustains  in  his  rights  of  property.  This  class 
includes  causes  of  action  for  false  imprisonment,  assault  and 
battery,  injury  to  personal  property,  conversion  of  personal 
property  where  the  relief  sought  is  for  damages,  trespass  upon 


'  Childs    V.    Harris   Mfg.    Co.,  68 
Wis.  231,  32  N.  W.  R.  43.     It  is  said: 
**  A  judgment  for  the  payment  of  money, 
rendered  by  a  court  which  has  jurisdic- 
tion of  the  persons  of  the  parties  and 
the  subject  matter  of  the  action,  is  con- 
clusive evidence  in  all  places  that  the 
party  against  whom  the  judgment  is  ren- 
dered is  indebted  in  the  amount  of  the 
judgment  to  the  party  in  whose  favor  it 
is  rendered,  and,  consequently,  there  is 
an  implied  contract  on  the  part  of  the 
judgment  debtor  to  pay  the  amount  to 
the  party  in  whose  favor  the  judgment  is 
so  rendered.     This  court,  as  well  as  the 
courts  of  New  York,  has  held  that,  un- 
der the  code,  an  action  for  money  had 
and  received  arises  out*of  a  fraud  or  other 
wrong  committed  by  the  defendant,  and 
that   such  action  for    money  had  and 
received    is    an   action   upon    contract, 
wii\\\n  the  meaning  of  the  law  for  joinder 
of  causes  of  action.     See  Freer  v.  Den- 
ton, 61  N.  Y.  492 ;  Hawk  v.  Thorn,  54 
Barb.  164.    If  such   action   for  money 
had  and  received  may  be  joined  with  an 


action  upon  an  express  contract,  on  the 
ground  that  in  such  cases  the  law  implies 
a  promise  to  jJay  the  money  so  fraudu- 
lently obtained,  there  does  not  seem  to 
be  any  objection  to  the  joinder  of  an 
action  upon  a  judgment  and  an  action 
upon  an  express  contract,  as  in  the  case 
of  the  judgment,  the  implied  promise  to 
pay  the  same  is  conclusively  proved  by 
the  production  of  the  record." 

*  Wurlitzer  v.  Suppe,  38  Kas.  31; 
Taylor  V.  Moran,4Metc.  Ky.  i27;Wein- 
land  V.  Cochran,  9  Neb.  480.  I  f,  however, 
the  new  cause  of  action  grow  out  of  the 
principal  one,  as  in  an  action  to  fore- 
close a  mortgage  for  default  in  paying 
one  or  more  installments,  any  additional 
installments  which  fall  due  before  the 
decree  may  be  added  thereto  by  filing 
the  proper  supplemental  petition.  When 
a  contract  constitutes  the  parties  part- 
ners, and  contains  a  promise  for  liqui- 
dated damages,  an  action  for  damages, 
for  a  dissolution  of  the  partnership,  and 
an  account  may  be  joined.  Stone  v. 
Fouse,  3  Cal.  292. 
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land,  negligence  in  the  performance  of  duty,  fraud  and  deceit 
in  sales,  false  recommendations,  seduction  of  daughter  or  serv- 
ant, enticing  a  child  or  servant,  criminal  conversation,  etc. ^ 

In  other  words,  this  section  includes  all  cases  of  tort  except 
libel,  slander  and  malicious  prosecution,  and  all  those  for  in- 
juries to  property,  except  Vvhere  the  action  is  to  recover  the 
possession  of  real  or  personal  property,  with  damages  for  the 
detention,  etc.  A  more  natural  classification  would  join  all 
injuries  to  property,  and  unite  all  those  affecting  the  person 
only,  as  actions  for  injuries  to  property  do  not  abate  upon  the 
death  of  either  party,  while  actions  for  injuries  to  the  person, 
as  for  assault  and  battery,  false  imprisonment,  etc., abate  upon 
the  death  of  either  party,  and  the  cause  of  action  is  not 
assignable.  2 

Injuries  to  character.  This  includes  libel,  slander  and 
malicious  prosecution.  Distinct  libels,  published  at  different 
times,  constitute  distinct  causes  of  action,  and  should  be 
separately  stated  and  numbered,  and  the  same  rule  applies  to 
slanderous  words  spoken  at  different  times. 

When  there  are  different  sets  of  words,  spoken  at  a  par- 
ticular time,  altho'ugh  they  charge  distinct  offenses,  there  will 
be  but  one  cause  of  action.  The  rule,  in  case  of  torts,  being 
that  each  trespass  or  conversion  or  fraud  gives  a  right  of 
action,  and  but  a  single  one,  however  numerous  the  items  of 
the  wrong  or  damage  may  be.^ 

*  Bliss  on  Code  PI.  $  129;  Pom.  true  of  a  libelous  publication.  Separate 
Rem.  ^^  495-498.  conversations  or  publications  constitute 

'  Bliss  Code,  p.   2,   $    129;  Cleve-  different  causes  of  action,  which  may  be 

land  V.   Barrows,  59  Barb.  364;    Bliss  joined,  but  should  be  separately  stated 

Code,  $  131.     An  action  for  injuries  to  and  numbered.      Swinney  v.  Nave,   22 

property  may  be  joined  not  only  with  Ind.  178;  Fleischmann  v.  Bennett,  87  N. 

each  other,  but  with  injuries  to  the  per-  Y.  231.     In  Alpin  v.  Morton,  21  O.  St. 

son.     Freeman  v.   Webb,  21  Neb.   160;  536,  where  the  objectionable  words  were 

Jensen  v.  U.  P.  R.  Co.,  21  Pac.  R.  994.  alleged  to  have  been  spoken  on  "  the  5th 

Different  and  distinct  injuries  to  prop-  day  of  April,  1865,  and  at  sundry  other 

erty  may  be  joined.    Brickner  v.  Henry,  times  since  that  date,  and  before  the  com- 

etc,  Co.,  73  Wis.  229;  More  v.  Mas-  mencement  of  the  suit,"  it  was  held  that 

sine,  32  Cal.  590;  Slrohlburg  v.  Jones,  "in  the  absence  of  a  motion  to  separately 

78  Id.  381.  state  the  different  causes  of  action  or  make 

*  Secor  V.  Sturgis,  16  N.  Y.  558;  '  them  more  definite,  any  utterance  of  the 
Cracraft  v.  Cochran,  16  Iowa,  301.  An  swords  charged  by  the  defendant  between 
entire  slanderous  conversation  constitutes  the  day  mentioned  in  the  petition  and 
but  one  cause  of  action,  and  the  same  i-?  the  commencement  of  the  suit  may  be 
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Claims  to  recover  real  property,  with  or  without  dam- 
ages, for  the  withholding  thereof,  and  the  rents  and  profits  of 
the  same.  Under  the  code  the  plaintiff  may  bring  an  action  to 
recover  a  single  parcel  or  several  distinct  pieces  of  real  estate, 
although  the  dispossession  of  the  several  parcels  may  have  been 
at  different  times,  and  have  no  connection  with  each  other. 
Thus,  suppose  the  defendant  to  be  in  possession  of  lot  i , 
block  i;  lot  2,  block  2;  lot  3,  block  3;  lot  4,  block  4,  in  the 
city  of  St.  Paul,  and  that  the  plaintiff  claims  the  possession 
thereof,  he  may  bring  an  action  to  recover  the  possession,  and 
for  the  rents  and  profits  of  each  of  the  same.  In  such  cases 
the  facts  to  recover  each  lot  or  parcel  of  land  would  form  a  dis- 
tinct cause  of  action,  and,  if  the  rents  and  profits  were  sought 
in  that  action,  facts  must  be  stated  to  justify  a  recovery  thereof. 
Thus,  each  parcel  of  land  might  require  a  statement  of  two 
causes  of  action,  one  for  the  recovery  of  the  land,  and  the  other 
for  the  rents  and  profits,  making,  for  the  four  lots,  eight  separate 
causes  of  action.^ 

The  statute  permissivey  only*.    The  plaintiff  is  not  com- 
pelled to  join  a  count  for  damages  and  rents  and  profits — the* 
statute  being  permissive  only;  but  he  may  bring  an  action  to- 
recover  possession  alone,  and  afterward  bring  an  action  for  the- 
money  demand.^ 

Equitable  relief.  While  the  action  is  pending,  equitable 
relief  is  sometimes  necessary  to  prevent  injuries  in  the  naturer 
of  waste. 

considered  as  a  ground  for  the  recovery  session  alone,  and  bring  a  separate  action  < 

of  damages.     But  evidence  of  the  speak-  for  the  rents,  etc.     Armstrong  v.  Hinds, 

in^of  the  same  words  by  him  after  the  8  Minn.  221 ;  Burr  v.  Woodrow,,i'Bush, 

corameDcement  of  the  suit,  is  admissible  602;  Walker  v.  Mitchell,  18  B.   Mon. 

oaly  for  the  purpose  of  proving  malice  541;  Vandevoort  v.  Gould,  36  Nl  Y.  639; 

;)j  ^e  utterance  of  the  words  mentioned,  Sullivan  v.    Davis,  4  CaL   291;  Bliss* 

Sad  relied  on  in  the  petition  as  aground  Code  PI.  $  132;  Langsdale  t.  Woollen, 

of  recovery,  nor   to  increase  the  dam-  21  N.  E.  R.  659.     In  the  case  last*  cited 

ige^  Air tlier  than  as  they  affect  the  degree  it  was  held  that  there  was  no  misjoinder, 

o/'fziaJice  with  which  the  words  spoken  but  "the  only  proper  way  to  raise  the 

vdt^iiii   tl\e  time  mentioned  in  the  petition,  question  of  misjoinder  of  causes-of  action 

^nd  rdi^rd  on  as  a  ground  of  recovery,  is  by  demurrer. 

were  uttered.*'  »  Bliss  Code  PI.  $232;  Armstrong 

'  ^Bolesv.Cohen,isCal.l50.  For  each  v.    Hinds,  8    Minn.    221;    Walker   v. 

canse  tli^  plaintiff  may.  claim  possession,  Mitchell,  18  B.  Mon.   541 ;   Vandevoort 

with  tVi^  vents,  etc.,  or  he  may  claim  pos-  v.  Gould,  36  N.  Y.  639. 
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A  claim  to  recover  possession  of  one  tract  of  land 
cannot  be  joined  with  a  claim  for  the  rents  and  profits 
only,  of  another  tract.  ^ 

Such  a  cause  of  action  cannot  be  joined  under  the  provis- 
ion of  the  code  we  are  now  corisidering.  but  may  be  under  the 
first  head,  as  being  connected  with  the  subject  of  the  action.  ^ 

Claims  to  recover  personal  property,  with  or  without 
damages  for  the  withholding  thereof. 

This  is  the  ordinary  action  of  replevin. 

The  usual  procedure  is  to  file  an  affidavit  of  the  plaintiff, 
his  agent  or  attorney,  showing,  first,  a  description  of  the  prop- 
erty claimed;  SQCond,  that  the  plaintiff  is  the  owner  of  the 
property,  or  has  special  ownership  or  interest  therein,  stating 
the  facts  in  relation  thereto,  and  that  he  is  entitled  to  the  im- 
mediate possession  of  the  same;  third,  that  the  property  is 
wrongfully  detained  by  the  defendant;  fourth,  that  it  was  not 
taken  in  execution  on  any  order  or  judgment  against  the 
plaintiff,  etc. 

The  procedure  for  issuing  the  order  of  delivery,  seizure 
of  the  property,  delivery  of  the  same  to  the  plaintiff,  execution 
of  the  undertaking,  is  regulated  by  statute,  which  must  be  con- 
sulted. 

Property  must  be  wrongfully  detained.  A  petition 
which  fails  to  allege  that  the  property  sought  to  be  recovered 
is  wrongfully  detained  by  the  defendant  from  the  plaintiff,  is 
fatally  defective.'  And  an  allegation  of  such  wrongful  deten- 
tion in  the  affidavit  for  an  order  of  delivery,  will  not  cure  the 
defect.  * 

To  recover  bank  pass-book  or  deposit.  A  petition  in 
replevin  alleged  that  the  plaintiff  had  deposited  a  specified 
sum  of  money  in  the  defendant  bank  ;  that  the  deposit  was 
evidenced  by  a  pass-book,  which  had  been  stolen  from  the 
plaintiff,  and  which  had  come  into  the  possession  of  the  defend- 

^  Holmes  v.    Williams,    i6   Minn.  change  of  a  public  road  cannot  be  joined. 

146.     The  claim  for  rents  and  profits,  Bowles  v.  S.  T.,  etc,  Co.,  5  Cal.  224. 
which  may  be  joined  with  an  action  to  *  Natoma  v.   Clarkin,  14  Cal.  544; 

recover  the  possession,  must  be  connected  Riemer  v.  Johnke,  37  Wis.    258;   Bliss 

with  the  cause  of  action  to  recover  pes-  Code  PI.  132. 

session.     Tompkins  v.  White,  8  How.  ^  Wilhitev.  -Williams,  41  Kas.  288. 

Pr.  520.    A  claim  for  damages  from  a  *  Id.  ^ 
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ant,  who  refused  to  deliver  it  to  the  plaintifT.  The  plaintiff 
prayed  for  the  delivery  of  the  book  or  for  the  amount  of  the 
deposit,  and  the  joinder  was  sustained.^ 

Description  of  property*  The  law  requires  a  more  defi- 
nite description  in  replevin  than  in  trover  or  trespass,  in  which 
the  only  object  is  to  notify  the  defendant  of  the  nature  of  the 
claim  for  which  a  recovery  is  sought,  while  in  replevin  it  should 
be  sufficient  to  enable  the  officer  to  identify  and  seize  the 
property.  ^ 


*  Wegncr  v.  Sec  Ward  Sav.  Bank, 
44  N.  W.  R.  1096.  Ch.  J.  Cole  says  : 
**  It  is  plainly  an  action  of  replevin  to 
recover  the  pass-book  described,  and 
nothing  else.  It  is  assumed  that  the 
complainant  attempts  to  state  a  cause  of 
action  upon  contract,  or  for  the  recovery 
of  money  deposited  with  the  bank.  This 
is  not  our  construction  of  the  complaint. 
The  action  is  to  recover  the  possession 
of  the  pass-book.  This  pass-book  con- 
tained the  contract  of  the  parties,  the 
rules  and  regulations  as  to  the  with- 
drawal of  money  by  the  depositor,  and 
the  evidence  of  the  amounts  depos- 
ited, with  interest  on  the  same;  it 
was  in  the  nature  of  a  certificate  of  de- 
posit, and  was  valuable  to  the  owner. 
We  suppose  replevin  would  lie  to  re- 
cover the  possession  of  the  pass-book,  on 
the  same  ground  that  the  action  would 
lie  to  recover  a  note  or  bond  by  the 
legal  owner.  There  is  no  difference  in 
principle  between  the  cases.  The  pass- 
book contained  the  contract  and  regula- 
tions as  to  the  withdrawing  of  deposits, 
and,  being  the  property  of  the  plaintiff, 
he  was  entitled  to  its  possession.  The 
correctness  of  this  view  seems  to  us  too 
plain  for  argument.  The  case  of  Davis 
V.  Bank,  53  Mich.  163,  18  N.  W.  Rep. 
629,  has  no  application  to  the  question 
we  are  considering,  as  an  examination 
of  the  case  will  show.  As  between  the 
defendant  bonk  and  the  plaintiff,  it  is 
clear,  upon  the  evidence,  that  the  latter 
had  the  lawful  right  to  the  possession 
and  control  of  the  pass-book. " 


•  Cobbey  on  Replevin,  $  544;  V/ells 
on  Replevin,  $  172.  The  description  will 
be  sufficient  if  it  will  enable  the  officer, 
aided  by  inquiries  based  on  the  descrip- 
tion, to  identify  the  property.  Wells  on 
Replevin,  $  173.  Therefore,  "aU  arti- 
cles of  household  furniture  contained  in 
said  house  (describing  the  house),  con- 
sisting of  carpets,"  etc,  is  sufficient. 
Beach  v.  Derby,  19  111.  619 ;  Wells  on 
Replevin,  $  174.  "Five  hundred  and 
seventy-two  three-year-old  Texas  cattle, 
now  in  my  possession  in  Morris  Co., 
Kansas,*^  is  good.  Brown  v.  Holmes, 
13  Kas.  492.  "  One-half  of  all  the  crops 
growing  **  on  certain  described  land  is 
an  undivided  half,  and  is  sufficient. 
Melin  V.  Reynolds,  19  N.  W.  Rep.  81.  So 
a  mortgage  of  all  the  "  property  now  in 
the  shop  occupied  by  me  in  said  B  "  is 
not  uncertain.  Burditt  v.  Hunt,  25 
Me.  419. 

Indefinite  description.  **  One  lot  of 
seed-cotton,  about  six  thousand  pounds; 
twelve  stacks  of  fodder;  one  load  of  com, 
about  fifteen  bushels,  of  the  total  value 
of  $250.00,"  is  too  indefinite.  Lockhart 
V.  Little,  9  S.  E.  R.  511  ;  Cobbey  on 
Rep.  $  544.  Had  there  been  an  addi- 
tional statement  as  to  the  location  of 
the  property,  as  on  a  particular  farm 
or  store  building,  it,  no  doubt,  would 
have  been  sufficient.  The  maxim  is,  Id 
cerium  est  quod  cerium  reddi  potest 
(that  is  certain  which  may  be  rendered 
certain).    Bouv.  Law  Diet.  (14  ed.)  139. 
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The  plaintiff,  no  doubt,  may  join  two  or  more  causes  of  ac- 
tion in  replevin  in  one  suit. 

Claims  against  a  trustee.  Under  this  provision  the 
plaintiff  may  unite  in  one  action  express  and  implied  trusts, 
but  he  cannot  join  a  cause  of  action  against  the  trustee  in  his 
individual  capacity  and  another  in  a  representative  capacity, 
as,  if  A  should  hold  the  note  of  B,  and  also  a  claim  against 
the  estate  of  C,  of  which  B  is  the  executor,  A  cannot  bring 
an  action  upon  both  notes  in  one  suit  against  B,  because  in 
one  case  he  would  be  personally  liable,  and  in  the  other  as  trus- 
tee of  the  estate.^  In  Missouri  and  Connecticut  the  provision 
includes  claims  by  or  against  a  party  in  a  representative  or 
fiduciary  capacity.^ 

Must  affect  all  the  parties,  etc.  Where  a  petition  con- 
tains two  or  more  causes  of  action,  each  cause  must  affect  all 
the  parties  to  the  suit,  and  not  require  different  places  of  trial, 
but  it  is  not  necessary  that  the  causes  so  united  shall  affect  all 
the  parties  equally  or  jointly,  or  in  the  same  manner.  Thus, 
the  various  lien-holders  on  real  estate  in  an  action  to  foreclose 
a  mortgage  may  be  joined  as  defendants,  although  their  inter- 
ests in  the  property  are  entirely  distinct,  nor  is  it  necessary 
that  they  should  be  bound  jointly  by  the  decree  or  affected  in 
the  same  manner. 

Thus,  in  an  action  to  foreclose  the  various  incumbrances,  as 
the  mortgagor,  junior  mortgagees,  judgment  creditors,  lessees, 
etc.,  are  all  affected  having  an  interest  in  the  subject  of  the 
action,  but  not  jointly. 

In  case  of  misjoinder  of  causes  of  action,  as  where  a  cause 
of  action  upon  contract  and  one  for  malicious  prosecution,  not 
arising  out  of  the  transaction,  are  joined,  the  defendant  should 
demur  to  the  petition  upon  the  ground  that  causes  of  action 


^  LAwton  V.  Bucking^iam,  15  Iowa, 
22,  Miller  A.  D.  T.  107. 

•  See  Williams  v.  Lowe,  4  Neb. 
382.  Several  breaches  of  the  same  trust 
may  be  joined.  Price  v.  Brown,  10  Abb. 
N.  Pr.  67.  A  claim  for  money  wrongfully 
exacted.  Kraemer  v.  Deustermann,  37 
Minn.  469,  35  N.  W.  R.  276,  as  where 
an  agent,  intrusted  with  the  money  of 
his  principal,  takes  the  title  to  property 


purchased  in  his  own  name,  and  also  ex- 
acted money  for  a  deed  to  which  he  was  not 
entitled.  The  court  says  (p.  278):  "  There 
is  no  misjoinder  of  causes  of  action.  We 
see  no  reason  why  a  claim  for  money 
wrongfully  withheld  cannot  be  joined 
with  one  for  money  wrongfully  or  fraad- 
ulently  exacted  and  paid.**  See  also 
"Joinder,**  ii  Am.  &  Eng.  Ency.  of 
Law,  986-1015. 
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are  improperly  joined.  If  the  demurrer  is  sustained,  the  court 
will  require  the  plaintiff  to  file  an  amended  petition  and  elect 
upon  which  cause  of  action  he  will  proceed,  or  file  a  petition 
in  each  case. 

If  two  causes  of  action,  improperly  joined,  are  not  separately 
stated  and  numbered,  the  defendant,  before  demurring,  should 
file  a  motion  to  require  the  plaintiff  to  separately  state  and 
number  his  causes  of  action,  but  the  failure  to  do  so  before 
demurring  is  not  a  waiver  of  the  defect. 
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CHAPTER  VII. 
Local  and  Transitory  Actions. 

The  codes  of  the  several  states  designate  the  classes  of  ac- 
tions which  are  local,  and  must  be  tried  in  the  county  where  the 
property  is  situated  or  the  cause  of  action  arose.  The  statute  of 
the  state  must  be  consulted  in  bringing  an  action.  Ordinarily, 
the  classification  is  substantially  the  same  as  at  common  law.^ 

liOcal  actions  The  general  rule  now  is  that  an  action  for  the 
recovery  of  real  property,  or  of  any  estate  or  interest  therein, 
must  be  brought  in  the  county  where  the  property  is  situated; 
and  the  same  rule  prevails  in  an  action  to  foreclose  a  mortgage 
or  other  lien  on  or  for  the  partition  of  real  estate.  In  some  of 
the  states  an  action  upon  an  official  bond  of  a  public  officer, 


'  The  leading  case  on  this  question 
is  Mostyn  ▼.  Fabrigas,  i  Cowp.  i6i,  I 
Smith  L.  C.  765.  That  was  an  action 
for  false  imprisonment  committed  by  the 
governor  of  Minorca  by  removing  the 
defendant  from  the  island,  and  the  action 
was  brought  in  England.  It  is  said 
(Smith  L.  C.  777,  778):  "There  Is  a 
formal  and  substantial  distinction  as  to  the 
locality  of  trials.  I  state  them  as  differ- 
ent things.  The  substantial  distinction 
is  where  the  proceeding  is  in  rem^  and 
where  the  effect  of  the  judgment  cannot 
be  had  if  it  is  laid  in  a  wrong  place.  That 
is  the  case  of  all  ejectments  where  the  pos- 
session is  to  be  delivered  by  the  sheriff  of 
the  county,  and,  as  trials  in  England  are 
in  particular  counties,  the  officers  are 
county  officers,  therefore  the  judgment 
could  not  have  effect  if  the  action  was  not 
laid  in  the  proper  county.  ♦  •  ♦  ♦ 
But  there  is  likewise  a  formal  distinction 
which  arises  from  the  mode  of  trial ;  for 
trials  in  England,  being  by  jury,  and  the 


kingdom  being  divided  into  counties,  and 
each  county  considered  as  a  separate  dis- 
trict or  principality,  it  is  absolutely  neces* 
sary  that  there  should  be  some  county 
where  the  action  is  brought  in  particular, 
that  there  may  be  a  process  to  the  sheriflf 
of  that  county    to  bring    a  jury  from 
thence  to  try  it.     This  matter  of  form 
goes  to  all  cases  that  arise  abroad,  but 
the  law  makes  a  distinction    between 
transitory  actions  and  local  actions.     If 
the  matter  which  is  the  cause  of  a  transi- 
tory action  arises  within  the   realm,   it 
may  be  laid  in  any  county  —  the  place  is 
not  material;   and  if  an  imprisonment 
in  Middlesex,  the  place  not  being  noate- 
rial,  it  does  not  at  all  prevent  the  plaintifT 
recovering  damages ;  the  place  of  transi- 
tory actions  is  never    material,   except 
where,  by  particular  acts  of  parliament, 
it  is  made  so,  as  in  the  case  of  church- 
wardens  and  constables,  and  other  cases 
which  require  the  action  to  be  brought  in 
the  county.  *• 
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and  to  recover  a  fine,  forfeiture  or  penalty,  must  be  brought 
in  the  county  where  the  cause  of  action  or  some  part  thereof 
arose.  ^ 

^  Jadge  Bliss,  in  his  valuable  work  statutes  of  the  diflferent  states.     The  ob- 

on  Code  Pleading,  $$284-285,  has  classi-  jection  may  be  raised  by  demurrer  for 

fied  the  states,  from  which  it   appears  want  of  jurisdiction.     This  question  will 

that  there  is  but  little  conflict  in  the  be  discussed  in  the  chapter  on  Demurrer. 


f.T.t     '  " 


.•  .** 
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CHAPTER  VIII. 

Remedy  under    the  Code  for   Defects  of   Form   in 

Pleading  ;   Motions. 

Motion  defined.  A  motion  is  an  application  for  an  order 
addressed  to  a  court  by  any  party  to  a  proceeding,  or  one  in- 
terested therein.  1 

Several  objects  may  l?e  included  in  the  same  motion,  if 
they  all  grow  out  of,  or  are  connected  with,  the  action  or  pro- 
ceeding in  which  it  is  made. 

Motion,  when  available.  Under  the  code  there  are  but 
two  modes  for  the  correction  of  errors  in  legal  proceedings, 
viz. :  By  motion  when  the  error  or  defect  is  one  of  form  in  the 
pleading  or  proceeding,  and  by  review  on  error  or  appeal 
where  the  court  itself  is  supposed  to  have  misdirected  the  jury 
or  mistaken  the  law.^ 

At  common  law,  matters  of  form  in  pleading  could  be  taken 
advantage  of  by  special  demurrer.^ 


'  Callender  v.  Painesville,  etc. ,  R. 
Co.,  II  O.  S.  520. 

In  cases  where  a  judge  has  jurisdic- 
tion at  chambers,  as  to  grant  or  dis- 
solve an  injunction,  the  application  may 
be  made  to  him;  the  papers,  however, 
should  be  entitled  in  the  case. 

'  Daniel,  J.,  in  Libby  v.  Rosekrans, 
55  Barb.  202, 15  Am.  &  Eng.  Ency.  of 
Law,  888.  In  Callender  v.  Painesville, 
etc.,  R.  Co.,  II  O.  S.  520,  it  is  said:  **It 
is  always  the  right  of  a  party  in  a  case  to 
invoke  the  action  of  the  court  in  this  man- 
ner for  proper  cause.  And  this  right  of 
making,  and  being  heard  on  his  motion, 
has  also  very  properly  been  extended  by 
courts  to  those  having  an  interest  in  the 
subject  matter,  though  not  parties. 
Thus,  in  actions  of  replevin,  attachment, 
and  in  cases  of  distribution  of  money,  it 


has  been  the  practice  to  entertain  and 
hear  motions  made  by  persons  in  interest, 
though  strangers  to  the  record.  And 
this  office  of  a  motion  and  its  extent,  as 
thus  established  by  usage  in  courts,  is 
clearly  recognized  by  the  provisions  of 
the  Code  of  Civil  Procedure  thus  ex- 
pressed. " 

*  I  Chitty's  PI.  694 ;  Andrews  v. 
Thayer,  40  Conn.  156;  Snyder  v.  Croy, 
2  John.  428 ;  Thomson  v.  O 'Sullivan, 
6  Allen,  303  ;  Beatiy  v.  Randall,  5  Id. 
441 ;  Fairfield  v.  Burt,  ir  Pick.  244. 
Under  the  Wisconsin  code,  where  an  ac- 
tion is  brought  for  personal  injuries,  and 
the  petition  does  not  sufficiently  show 
the  nature  or  amount  of  damage  result- 
ing from  the  injury,  the  defendant  may,  by 
motion,  pray  for  a  bill  of  particulars. 
Barney  v.  City  of  Hartford,  73  Wis.  95. 
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Under  the  code,  however,  omissions  or  defects  of  form,  or 
redundant  or  irrelevant  matter,  must  be  corrected  by  motion, 
and  a  demurrer  is  not  available  for  that  purpose. 

So,  if  the  allegations  are  indefinite  and  uncertain,  so  that 
the  precise  nature-  of  the  charge  is  not  apparent,  the  court,  on 
motion,  will  require  the  plaintiff  to  amend  his  petition  by 
stating  the  precise  nature  of  the  charge. 

A  motion  to  correct  a  pleading  must  be  made  by  a  party 
in  the  action. 

Irrelevant  matter.  Words  which  have  no  connection  with 
the  statement  of  the  cause  of  action  are  irrelevant. 

These  may  be  inserted  purposely,  intending  thereby  to  im- 
pugn the  conduct  of  the  defendant,  or  carelessly,  from  inatten- 
tion to  the  rules  of  pleading. 

In  all  cases  whqre  words  are  inserted  which  are  not  con- 
nected with  the  cause  of  action,  but  tend  to  draw  the  minds  of 
the  jury  from  the  real  question  at  issue,  they  should  be  stricken 
out. 

So,  where  there  is  an  unnecessary  repetition  of  words  or 
sentences. 

Such  repetition  is  irrelevant  matter,^  and  may  be  stricken 
out  of  the  pleading. 

Cause  to  be  fi|lly  set  out.  A  plaintiff,  however,  has  a 
right  to  set  forth  his  cause  of  action  fully,  and,  unless  he 
burdens  his  pleading  with  matters  that  are  totally  irrelevant, 
impertinent,  or  impose  upon  the  defendant  the  necessity  of 
specifically  traversing  a  great  number  of  facts,  which  are 
more  properly  evidence  in  support  of  the  cause  of  action  than 
substantive  averments  to  show  that  the  cause  of  action  exists, 
the  defendant  cannot  be  regarded  as  aggrieved  thereby.  •  • 
Nor  is  a  court  to  be  taxed  with  the  labor  and  trouble  of 
minutely  inspecting  a  pleading  upon  summary  motion  of  this 
kind,  for  the  purpose  of  ascertaining  whether  averments  are  or 
are  not  irrelevant,  unless  in  cases  where  it  is  absolutely  in- 

^  In  Davis  v.  Davis,  119  Ind.  511,        same  issues  set  up  in  other  paragraphs  of 
it  was  held  proper  to  strike  out  of  a        the  same  pleading, 
pleading,  paragraphs  that  present  the 
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cumbent  upon  the  party  to  get  rid  of  them,  to  enable  him  to 
frame  a  proper  answer.  ^ 

The  ianguage  quoted  above  was  that  of  an  able  judge  of 
one  of  the  courts  of  New  York,  and  approved  by  the  Supreme 
Court  of  Iowa,  in  the  cases  here  cited. 

A  careful  pleader,  however,  will  avoid  the  mistake  of  in- 
serting irrelevant  matter  in  his  pleading,  or  making  his  allega- 
tions so  vague  and  indefinite  as  to  leave  the  specific  charge 
uncertain.  The  design  of  the  code  is  to  present  the  real  ques- 
tions in  issue  without  unnecessary  verbiage,  and  by  plain  and 
direct  statements,  and  a  party  must  rely  on  the  merits  of  his 
cause  or  defense  to  gain  a  verdict. 

Motion  must  point  out  the  defect  complained  of.  A 
motion  must  specifically  point  out  the  objections  to  the  plead- 
ings; in  other  words,  state  the  reason  for  the  motion.^ 

A  motion  is  in  the  nature  of  a  special  demurrer,  and  gen- 
erally does  not  apply  to  matters  of  substance,  but  merely  to 
matters  of  form.  .It  must  be  filed  before  a  demurrer  or  answer 
is  filed,  or  the  right  will  be  waived. 

A  motion  should  state  all  the  objectibns  to  the  pleadings 
which  are  intended  to  be  made,  and,  ordinarily,  a  second  mo- 
tion is  not  permissible,  unless  for  a  cause  that  arose  after  the 
filing  of  the  former  motion. 

Not  in  default,  when.  When  a  motion  assailing  a  peti- 
tion is  filed,  the  defendant  will  not  be  in  default,  although  he 
fails  to  file  a  demurrer  or  answer  until  the  motion  is  disposed 
of.  Many  matters  which  are  subject  to  a  motion  will  be 
waived  if  the  motion  is  not  filed  at  the  proper  time.^     If  the 


>  Molony  v.  Dows,  15  How.  Pr. 
261,  approved  in  Cate  v.  Gilman.  41 
Iowa,  530. 

"  Fischer  v.  Coons,  42  N.  W.  R. 
417;  Mullen  V.  Wine,  9  Colo.  167. 

•*  Thus,  suppose  the  verification  of 
the  petition  is  defective,  but  the  defend- 
ant, instead  of  moving  to  strike  the  peti- 
tion from  the  files  for  that  reason,  objects 
to  the  i^etition  itself  for  some  cause,  as 
by  motion  to  make  iis  statements  more 
specific  in  certain  respects  named,  it  is 
evident  that  thereby  he  would  waive  de- 
fects in  the  verification,  because  the  mo- 


tion to  make  more  specific  is  a  recogni* 
tion  of  the  petition.  Neither  would  a 
motion  lie  to  strike  a  petition  from  the 
files  ami  moke  its  statements  definite  and 
certain,  because  such  motions  would  be 
inconsistent  with  each  other.  So,  if  a 
party  demurs  to  a  pleading,  he  thereby 
accepts  the  form  in  which  it  is  drawn, 
and  waives  his  right  to  object  to  any 
matter  which  should  have  been  raised 
by  motion  before  the  demurrer  was  filed. 
Sheehan,  etc.,  Co.  v.  Sims,  36  Mo.  App. 
224.  No  doubt  a  court,  for  sufficient 
cause,  may  order  or  permit  a  demurrer 
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defendant  wishes  to  strike  certain  words  out  of  the  petition,  he 
will  file  the  motion  in  writing,  in  which,  first,  he  will  give  the 
title  of  the  cause;  second,  allege  that  the  defendant  moves  to 
strike  out  of  the  petition,  or  the  first,  second  or  third  counts 
thereof,  as  the  case  may  be,  the  following  words,  viz.:  (desig- 
nating the  words  which  he  desires  to  have  stricken  out),  be- 
cause the  same  are  irrelevant  (or  redundant). 

Must  not  include  words  which  should  not  be  stricken  out. 
In  a  case  of  this  kind,  care  should  be  exercised  not  to  include 
words  which  are  properly  in  the  petition,  because,  if  such  words 
are  included,  the  motion  must  be  overruled,  even  if  some  of  the 
words  objected  to  are  improper.  If  there  are  words  inter- 
spersed through  the  petition  which  are  objectionable,  and  it  is 
desired  to  have  them  stricken  out,  it  will  be  well  to  join  several 
counts  in  the  motion,  so  that  the  court  may  sustain  some  of  the 
counts  and  overrule  others. 

Thus:  "  The  defendant  moves  to  strike  out  of  the  first 
count  of  the  petition  the  following  words"  (designating  them), 
because  the  same  are  irrelevant.  Second.  The  defendant 
moves  to  strike  out  in  the  third  count  of  the  petition  the  fol- 
lowing words  (designating  the  words),  because  the  same  are 
scandalous,  etc. 

If  the  motion  is  for  a  more  specific  statement,  the  usual 
course  is  to  move  to  require  the  plaintiff  to  state  specifically 
the  cause  of  action  set  forth  in  the  petition  (state  in  what 
respect);  definiteness  is  desired. 

Where  the  motion  is  to  require  the  plaintiff  to  make  his 
petition  definite  and  certain  by  separately  stating  and  number- 
ing his  causes  of  action,  the  court  will  examine  the  pleading, 
and  see  if  more  than  one  cause  is  stated  therein. 

A  number  of  objects  may  be  sought  in  one  motion,  as  to 
set  forth  the  items  of  the  plaintiff's  claim  and  the  dates 
thereof,  to  attach  to  his  petition  a  copy  of  the  note  sued  on, 
to  state  the  amounts  paid  thereon,  dates  of  payment,  etc. 

or  other  pleading  to  be  withdrawn  in  Objections  to  an  answer  that  it  does 

order  to  file  a  motion;  but  where  no  un-  not  state  facts  sufficient  to  constitute  a 

due  means  have  been  resorted  to  to  pre-  defense  cannot  be  taken  by  a  motion  to 

vent  the  filing  of  the  motion  in  the  first  strike  it   out.      Walker  v.    Pumphrey, 

instance,  the  power  should  not  be  exer-  48  N.  W.  R.  928. 
cised  without  the  consent  of  the  adverse 
party. 


•v^t*   ^    I     V  ■• 


mrr'^ 


-^    \i' 


)   - 


k 


A^"     * 


J 


364 


TREATISE   ON   THE    LAW   OF  CODE   PLEADING. 


In  fact,  all  matters  not  inconsistent  with  each  other  may  be 
included  in  one  motion. 

Forms  of  motions. 

( Tille  of  cause, ) 

The  defendant  moves  the  court  to  strike  out  of  the  petition 
of  the  plaintiff  (or  first,  second  or  other  counts  thereof,  as  the 
case  may  be)  the  following  words,  viz.  (specifically  point  out 
the  words  objected  to),  because  the  same  are  redundant  (and 
irrelevant). 

C.  D., 

By  Samuel  JoneSy  his  attorney. 

Motion  ^for  more  specific  statement. 

{Title  of  cause,) 

The  defendant  moves  the  court  to  require  the  plaintiff  to 
state  more  specifically  the  cause  of  action  set  forth  in  his  peti- 
tion (by  setting  forth  the  several  items  of  his  claim,  together 
with  the  dates  thereof). 

If  the  motion  is  intended  to  apply  to  more  than  one  count 
or  statement  of  facts,  it  may  be  in  this  form. 

(  Title  of  cause, ) 

The  defendant  moves  the  court  to  require  the  plaintiff  to 
set  forth  in  his  petition  (or  the  first  count  thereof): 

First.  The  several  items  of  his  claim,  together  with  the 
dates  thereof. 

Second.  To  attach  a  copy  of  the  note  sued  on  to  his  peti- 
tion. 

Third.  To  state  the  amount  paid  thereon,  and  dates  of  pay- 
ment. 
Motion  to  separately  state  and  number  his  causes  of  action* 

{Title  of  cause.) 

The  defendant  moves  the  court  to  require  the  plaintiff  to 
make  his  petition  definite  and  certain,  by  separately  stating  and 
numbering  his  causes  of  action. 

Order  to  strike  out  irrelevant  (or  redundant)  matter. 
This  cause  came  on  for  hearing  upon  the  motion  of  the  defend- 
ant, heretofore  filed,  to  strike  out  of  the  petition  certain  irrele- 
vant (or  redundant)  matter,  on  consideration  whereof  the 
court  doth  sustain  said  motion  (or  the  first,  second  or  other 
paragraph   thereof,  as   the   case   may  be),  and  orders  that  all 
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the  words  in  said  petition  from  and  including  the  word  " " 

in  the line  of page,  to  and  including  the  word  **  *' 

in  the line  of page,  be  stricken  out  of  the  same,  and 

as  to  all  other  matter  objected  to  therein,  the  motion  is  over- 
ruled. 

Order  to  make  definite  and  certain.  This  cause  came 
on  for  hearing  on  the  motion  of  the  defendant,  heretofore 
filed,  to  require  the  plaintiff  to  state  more  specifically  his 
cause  of  action  by  setting  forth  in  his  petition  the  several 
items  of  his  claim,  together  with  the  dates  thereof,  on 
consideration  whereof  the  court  doth  sustain  said  motion, 
and  leave  is  given  the  plaintiff  to  amend  his  petition  within 
days  from  this  date. 


CHAPTER  IX. 
Demurrer  to  the  Petition. 

At  common  law,  defects  which  appear  on  the  face  of  the 
pleading  may  be  taken  advantage  of  by  a  demurrer. 

At  first  all  demurrers  were  general,  but  by  the  statute  of 
2^  Eliz.,  ch.  4,  the  courts  were  required  to  give  judgment 
according  to  the  right  of  the  cause,  unless  the  party  demurring 
had  specially  pointed  out  the  defect.  ^ 

The  demurrer  thereupon  became  special  and  general,  the 
latter  being  assigned  for  defects  of  substance,  and  the  former 
for  those  of  form  of  the  pleading. 

In  equity  practice,  also,  where  there  is  some  reason 
apparent  on  the  face  of  the  bill  why  he  should  not  be  called 
upon  to  answer  to  all  or  some  particular  part  of  the  bill,  the 
defendant  may  demur  thereto.* 

Under  the  code  the  general  purpose  of  the  demurrer  is  the 
same  as  at  common  law  and  in  chancery  practice,  as  it  applies 
to  certain  deficiencies,  which  will  be  noticed  presently,  that 
appear  upon  the  face  of  the  pleading  demurred  to.  It  is  the 
mode  which  the  law  provides  to  determine  the  legal  effect  of  the 
pleading.  If  cause  exist,  a  demurrer  may  be  assigned  upon 
each  of  the  six  grounds.  Such  cases,  however,  will  rarely 
occur. 

Mere  formal  defects  in  the  pleadings,  however,  are  not, 
under  the  code,  subject  to  special  demurrer,  but  must  be  cor- 
rected by  motion. 

For  what  causes  demurrer  will  lie.  The  code  provides 
for  what  defects  a  demurrer  will  lie,  and  none  other  are  the 
subject  of  demurrer.* 

»  I  Chit.  PL  663;  BUss  Code  PL}  402.  '  Marie  v.  Garrison,  83  N.   Y.   14; 

'  Lube's  £q.  PL  p.  43.  Bliss  Code  PL  $  404. 
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The  grounds  of  demurrer  in  the  original  New  York  code 
are:  First,  that  the  court  has  no  jurisdiction  of  the  person  of 
the  defendant,  or  the  subject  of  the  action.  Second,  that  the 
plaintiff  has  not  legal  capacity  to  sue.  Third,  that  there  is 
another  action  pending  between  the  same  parties  for  the  same 
cause.  Fourth,  that  there  is  a  defect  of  parties  plaintiff  or 
defendant.  Fifth,  that  several  causes  of  action  are  improperly 
joined.  Sixth,  that  tl\e  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  Indiana,  Kansas,  Minnesota, 
Nebraska,  North  Carolina,  Ohio,  South  Carolina  and  Wiscon-» 
sin  have  adopted  the  New  York  provisions. 

In  Arkansas  the  provision  for  misjoinder  is  omitted. 

In  California  a  seventh  ground  is  added  for  misjoinder  of 
as  well  as  defect  of,  parties,  and  that  the  complaint  is  "  ambigu. 
ous,  unintelligible  or  uncertain."^ 

The  California  provision  is  copied  by  Colorado  and  Nevada 

In  Missouri  the  third  ground,  as  above  stated,  is  amended 
by  adding  the  words,  "  in  this  state,"  so  that  the  provision  reads: 
**  That  there  is  another  action  pending  in  this  state  between  the 
same  parties  for  the  same  cause." 

In  Missouri  there  is  also  a  seventh  ground  of  demurrer: 
"  That  a  party,  plaintiff  or  defendant,  is  not  a  necessary  party 
to  a  complete  determination  of  the  action. " 

In  Kentucky  the  provisions  of  the  original  New  York  code 
are  adopted  substantially,  although  demurrers  are  divided  into 
general  and  special. 

In  Iowa  the  fifth  provision,  that  several  causes  of  action  are 
improperly  joined,  is  omitted,  and  the  following  inserted : 
"  That  the  petition  shows  that  the  claim  is  barred  by  the  stat 
ute  of  limitation,  or  fails  to  show  it  to  be  in  writing,  when  il 
should  be  so  evidenced;  or,  if  founded  on  an  account  or  writ- 
ing as  evidence  of  indebtedness,  and  neither  of  such  writings, 
account,  or  copy  thereof,  is  incorporated  into  or  attached  to 
such  pleading,  or  a  sufficient  reason  stated  for  not  doing  so." 

In  Oregon  the  objection  that  the  claim  is  barred  may  be 
stated  as  a  ground  of  demurrer. 

*  A  demurrer  on  the  ground  that  the  of  these  imperfections  exist.  Kroner  v. 
petition  is  ambiguous,  uncertain  and  un-  Halsey,  82  Cal.  209 ;  Owen  v.  Oviatt,  4 
intelligible,  cannot  be  sustained  unless  all        Utah,  95. 
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Under  the  later  code  of  New  York  the  first  ground  of 
demurrer  is  divided,  and  a  second,  for  misjoinder  of  parties 
plaintiff,  added.  ^ 

A  demarrer  may  be  interposed  only  when  it  appears  on 
the  face  of  the  pleadin^^  demurred  to  that  (at  least)  one  of  the 
causes  designated  in  the  code  exists. 

The  grounds  of  demurrer  to  the  petition  or  complaint  given 
by  the  code  will  be  considered  in  their  order. 

First.  That  the  court  has  not  jurisdiction  of  the  person 
of  the  defendant  or  the  subject  of  the  action.  Under  the  code, 
in  many  of  the  states,  an  action  for  the  recovery  of  a  fine,  forfeit- 
ure, or  penalty,  with  certain  exceptions,  must  be  brought  in 
the  county  where  the  cause  of  action  or  some  part  of  it  arose. 

An  action  against  a  public  officer,  for  an  act  done  by  him 
by  virtue  of  his  office,  or  for  a  neglect  of  his  official  duty,  and 
an  action  on  an  official  bond,  must  be  brought  in  the  county 
where  the  cause  of  action  or  some  part  thereof  arose. 

Now,  suppose  an  officer  is  sued  for  official  misconduct  in  a 
county  where  no  part  of  the  cause  of  action  arose,  and  this  fact 
appears  on  the  face  of  the  petition,  the  defendant  should  demur 
on  the  ground  that  the  court  had  no  jurisdiction  of  his  person. 
If  he  fails  to  do  so,  but  demurs  upon  the  ground  that  the  facts 
stated  in  the  petition  do  not  constitute  a  cause  of  action,  he 
waives  the  defect.  2  In  the  case  cited,  one  Kane  was  treasurer 
of  Cheyenne  County,  and  levied  upon  four  locomotives  of  the 
defendant  for  taxes  due,  and  for  his  fees,  etc.,  in  collecting  the 
same.  The  defendant  tendered  the  tax  to  the  plaintiff,  but 
he  refused  to  receive  it  unless  he  was  also  paid  certain  fees  and 
penalties  to  which  he  claimed  to  be  entitled. 

These  were  paid  under  protest,  and  the  property  released. 
The  railroad  company  then  commenced  an  action  against  Kane 
in  Douglas  County  to  recover  back  the  fees  and  penalties  paid, 


^  Bliss  Code  PI.  §  404,  and  cases  cited. 

»  111  Kane  v.  U.  P.  Ry.  Co.,  5  Neb. 
105,  Gantt,  J.,  says:  "The  record  shows 
that  the  plaintiffs  in  error  voluntarily  ap- 
peared in  the  case,  and  demurred  to  the 
amended  petition  on  the  ground  that  the 
same  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  them. 


and  this  demurrer  being  overruled,  they 
filed  their  answer  to  the  petition.  This 
appearance  and  pleading  to  the  merits  of 
the  case  constitutes  a  clear  and  absolute 
waiver  of  all  objections  to  the  jurisdic- 
tion of  the  court.  Fee  v.  Big  Sand  Iron 
Co,,  13  Ohio  State,  563;  Harrington  ▼. 
Heath,  15  Ohio,  483.** 
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and  obtained  service  on  him  in  that  county.  He  demurred  to 
the  petition  upon  the  ground  that  the  facts  stated  therein  were 
not  sufficient  to  constitute  a  cause  of  action,  the  fact  that  the 
act  complained  of  was  committed  in  Cheyenne  County  appear- 
ing on  the  face  of  the  petition.  The  demurrer  was  overruled. 
Kane  then  filed  an  answer  setting  up  the  want  of  jurisdiction, 
but  the  court  held  that  he  had  entered  a  voluntary  appearance 
in  the  action,  and  had  thereby  waived  the  defect. 

Not  subject  to  jurisdiction  of  court.  The  evident  meaning 
of  the  clause  is,  that  the  person  sued  is  not  subject  to  the  juris- 
diction of  the  court  —  not  that  he  is  not  liable  to  be  sued  for  the 
cause  stated  in  the  petition,  but  because  of  some  statutory  pro- 
vision he  is  not  liable  to  be  sued  in  the  county  where  the  action 
is  brought.  This  objection  must  be  insisted  upon,  or  it  will  be 
waived.  But  this  objection  cannot  be  made  for  defective 
service  of  a  summons  upon  the  ground  that  the  defendant  has 
not  been  legally  served,  nor  because  the  defendant  is  a  non- 
resident of  the  state.  ^ 

Jurisdiction  of  the  subject  matter,  however,  cannot  be 
waived  by  the  parties,  and  the  want  of  it  may  be  raised  at  any 
time. 

Thus,  suppose  an  action  for  libel  or  slander  is  brought  in  a 
court  having  no  authority  to  try  it,  the  court  would  possess  no 
jurisdiction,  and  the  fact  that  the  parties  appeared  and  tried 
the  case  on  the  merits  would  add  nothing  to  the  validity  of  the 
judgment. 

Or  suppose  an  action  in  ejectment  was  brought  in  the  Dis- 
trict Court  of  the  county  of  A  to  recover  the  possession  of 
lands  in  B  county.  In  such  case  the  court  would  have  no 
jurisdiction,  because  the  code  requires  the  action  to  be  brought 
in  the  county  where  the  lands  lie. 

So,  a  state  court  cannot  enjoin  a  judgment  of  a  circuit 
court  of  the  United  States,  nor  would  it  have  jurisdiction  inj 

*  Want  of  jurisdiction  of  the  person  which  he  resides.    Nones  v.  Hope  Mut: 

as  a  ground  of  demurrer  maybe  assigned  Ins.  Co.,  5   How.   Pr.  96;  8  Barb.  54. 

in  cases  where  the  court  could  not  acquire  So,  if  lie  was  an  embassador  of  a  foreign . 

jurisdiction  by  the  service  of  process,  as  nation  to  the   United  States,  or  other 

where  an  action  is  brought  against  the  person  not  liable  to  be  sued  in  the  court 

defendant  whUe    attending  court  as  a  in  question.     R.   R.  Co.  v.  R.  R.  Co., 

witness  in  a  county  other  than  that  in  4  Han,  712;  16  Abb.  Pr.  (N.  S.)  240. 
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cases  where  the  subject  matter  is  entirely  of  a  political  nature 
and  under  the  control  of  the  executive  department  of  the  gov- 
ernment; nor  where  an  action  is  brought  in  a  state  court  of 
which  the  federal  courts  have  exclusive  cognizance,  as  in  cases 
of  admiralty  and  maritime  jurisdiction.  ^ 

Second.  Want  of  legal  capacity  to  sue^  by  reason  of  some 
personal  disability,  such  as  an  infant  suing  without  a  guardian, 
a  partnership  suing  in  the  firm  name  without  an  allegation  that 
the  partnership  was  formed  for  the  purpose  of  doing  business 
or  holding  property  in  the  state,  that  a  corporation  has  not  a 
legal  existence,  or  that  an  action  is  not  properly  brought  by  an 
executor,  receiver,  agent,  as  such,  etc. 

There  is  a  direct  conflict  in  the  cases  as  to  the  necessity  of 
stating  facts  showing  the  corporate  existence  of  a  corporation 
where  it  is  the  plaintiff. 

As  heretofore  stated,  at  common  law  a  corporation  is 
allowed  to  declare  in  its  corporate  name,  without  stating 
any  facts  showing  its  corporate  existence. 

In  states  where  the  common  law  prevails,  and  there  is  no 
statute  changing  the  rule,  it  would  seem  to  be  sufficient  to 
plead  that  the  plaintiff  was  a  corporation  duly  organized  under 
the  laws  of  a  particular  state  (naming  it),  and  a  demurrer  for 
want  of  legal  capacity  to  sue  in  such  a  case  should  be  over- 
ruled.* 

In  a  number  of  the  states  there  are  provisions  authorizing  a 
corporation,  etc.,  to  allege  the  corporate  character  in  a  gen- 
eral way. 


*  Under  the  former  chancery  prac- 
tice the  sixth  part  of  the  bill  was  called 
the  jurisdiction  clause,  and  was  intended 
to  give  jurisdiction  to  the  suit  by  a  gen- 
eral averment  **  that  the  acts  complained 
of  are  contrary  to  equity  and  tend  to  the 
injury  of  the  plaintiff,  and  t^at  he  has 
no  remedy,  or  not  a  complete  remedy, 
without  the  assistance  of  a  court  of 
equity."  Story's  Eq.  PI.  %  34.  Story 
says  this  clause  was  superfluous,  and  the 
equity  rules  of  the  United  States  Su- 
preme Court  permit  the  plaintiff  to  omit 
it  at  his  option.  Equity,  Rule  21.  The 
clause  IS  preserved  in  Lube's  Equity  PL 


327,  but  is  unnecessary  under  the  code, 
and  should  be  omitted.  If  the  petition 
states  a  cause  of  action  which  requires 
equitable  relief,  the  court  applies  that 
relief  to  the  full  extent  justified  by  the 
proof.  A  demurrer  for  want  of  jurisdic- 
tion, therefore,  will  not  lie  for  the  failure 
to  insert  the  clause  in  question.    * 

•  Smith  V.  Weed,  etc.,  Machine  Ca, 
26  O.  S.  562;  0*Donaldv.  Evansville, 
etc.,  R.  Co.,  14  Ind.  259;  Cicero  v. 
Craighead,  28  Id.  274;  Ryan  v.  Farmer's 
Bank,  5  Kas.  658;  National  Life  In- 
surance Co.  V.  Robinson,  8  Neb.  452; 
Dietrich  v.  L.,  etc.,  R.  Co.,  13  Id.  43. 
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The  policy  of  the  code  is  to  dispense  with  immaterial 
issues  and  confine  the  trial  to  the  real  controversy  between  the 
parties. 

When  the  defendant  has  made  a  contract  with  the  plaintiff 
by  its  corporate  name,  in  an  action  on  such  contract  he  is 
estopped  from  denying  its  corporate  existence.  ^ 

A  demurrer  upon  the  ground  that  the  petition  does  not  state 
sufficient  facts  to  constitute  a  cause  of  action,  does  not  raise 
this  objection,  but  admits  the  legal  capacity  of  the  plaintiff. 

The  specific  objection  must  be  assigned.  The  defect  is 
not  in  the  cause  of  action,  and  it  must  be  specially  alleged  in 
the  demurrer,  or  it  will  be  waived. 

Assignees  in  bankruptcy,  and  other  assignees  in  whom  the 
title  to  the  property  is  vested,  although  in  trust,  may  bring  an 
action  in  their  own  names. 

Where,  however,  the  action  is  brought  by  parties  in  a  repre- 
sentative character,  such  character  must  be  alleged  in  the 
pleading.  * 


*  PUttc  Valley  Bank  v.  Harding,  i 
Neb.  461;  Congregational  Society  v. 
Perry,  6  N.  H.  164;  Henriqaes  v.  Dutch 
West  India  Co.,  2  Ld.  Raym.  1535; 
Conn.  Bank  v.  Smith,  17  How.  Pr.  487; 
All  Saints'  Church  v.  Lovett,  i  Hall, 
191 ;  Ryan  v.  Vanlandingham,  7  Ind. 
416;  Worcester  Medical  Institution  v. 
Harding,  II  Cush.  285;  Farmers  & 
Merchants'  Ins.  Co.  v.  Needles,  52  Mo. 
17;  National  Ins.  Co.  v.  Bowman,  60 
Mo.  252.  A  demurrer  upon  the  ground 
of  want  of  legal  capacity  of  the  plaintiff 
to  sue  will  lie  only  where  it  appears  on 
the  face  of  the  petition  that  the  plaintiff, 
because  of  infancy,  idiocy,  want  of  au- 
thority, etc.,  is  under  disability.  Farrell 
V.  Cook,  16  Neb.  483;  Pence  v.  Aughe, 
101  Ind.  317;  Dale  v.  Thomas,  67  Id. 
570;  Winfield  T.  Co.  v.  Maris,  ii  Kas. 
128;  Haskins  v.  Alcott,  13  O.  S.  210; 
B.  &  M.  K.  Co.  V.  Dick,  7  Neb.  242.  In 
Am.  B.  H.,  etc.,  Co.  v.  Moore,  2  Dak. 
280,  the  petition  alleged  that  the  plaint- 
iff is  a  corporation  chartered  by  the 
legislature  of  the  state  of  Pennsylvania, 
and  doing  business  under  the  name  and 


style  of  "The  American  Button  Hole, 
Overseaming  and  Sewing  Machine  Com- 
pany,'* it  was  held  that  prima  facie  it 
showed  a  right  to  bring  and  maintain  an 
action.  A  demurrer  for  want  of  capacity 
to  sue  will  be  overruled  if  any  one  of  the 
plaintiffs  has  capacity  to  sue.  O'Cal- 
laghan  v.  Bode,  84  Cal.  489.  Nor  can 
the  want  of  interest  of  the  plaintiff  be 
considered  under  this  objection.  Camp* 
bell  V.  Campbell,  121  Ind.  178. 

*  Bliss  Code  PL  409,  and  cases  cited. 
It  must  appear  that  both  actions  are  for 
the  same  cause  of  action.  Bonrland  v. 
Nixon,  27  Ark.  315 ;  Sangster  v.  Butt* 
17  Ind.  354;  Dawson  v.  Vaughan,  4a 
Id.  395  ;  Kelsey  v.  Ward,  16  Abb.  Pr. 
98 ;  Paige  v.  Wilson,  8  Bosw.  294.  In 
some  of  the  states  it  is  held  that  where  it 
appears  that  another  action  is  pending  in 
the  United  States  courts  or  the  courts  of 
another  state,  it  is  not  ground  of  demurrer 
under  this  provision ;  in  effect,  that  the 
creditor  may  endeavor  to  collect  his 
claim  from  the  debtor  or  his  property  in 
different  jurisdictions,  although,  when  the 
debt  is  satisfied,  it  will  constitute  a  soffi* 
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Third.  Another  action  pending  between  the  same  parties 
for  the  same  cause.  Ordinarily  this  defect  will  not  appear  on  ' 
the  face  of  the  petition,  and  must  be  made  by  answer.  The 
answer  must  distinctly  show  the  pendency  of  another  action 
between  the  same  parties  upon  the  same  cause  of  action,  and 
in  a  tribunal  having  concurrent  jurisdiction,  and  that  the  action 
was  pending  at  the  commencement  of  the  suit. 

Where  it  appears  that  the  same  subject  matter  and  the  same 
parties  are  before  another  court,  and  that  the  action  was  pend- 
ing at  the  commencement  of  the  second  suit,  it  will  be  cause 
for  an  abatement  of  the  second  action.^ 

The  plaintiff,  however,  may  dismiss  the  first  action,  in 
which  case  he  may  proceed  with  the  second.  * 

Fourth.  That  there  is  a  defect  of  parties  plaintiff  or 
defendant. 

This  objection  applies  to  a  deficiency  only,  and  not  to  an 
excess  of  parties  plaintiff  or  defendant.  That  is,  a  defendant 
cannot  demur  upon  the  ground  that  there  are  too  many  plaint- 
iffs or  defendants,  but  may  do  so  if  the  petition  shows  that 
others  should  be  joined.  It  must  be  a  defect,'  not  a  mis- 
joinder, that  is  ground  of  demurrer.  Thus,  suppose  an  action 
is  brought  against  a  wife  for  a  tort  committed  by  her  not  con- 


dent  plea  in  bar  to  all  other  actions. 
Burrows  v.  Miller,  5  How.  Pr.  51 ;  Cook 
V.  Litchfield,  5  Sandf.  330 ;  Sloan  v.  Mc. 
Do  well,  75  N.  C.  29.  It  is  probable 
the  code  does  not  change  the  law  as  it 
existed  before,  but  simply  makes  the  de- 
fense available  on  demurrer.  It  is  suffi- 
cient if  it  appears  that  the  other  action 
was  pending  when  the  suit  was  brought. 
Lee  V.  HefBey,  21  Ind.  98.  The  plaintiff, 
however,  may  dismiss  the  first  action  and 
retain  the  second.  Rush  v.  Frost,  49 
Iowa,  183  ;  Bliss  Code  PI.  %  410. 

*  Lee  V.  Heffley,  21  Ind.  98. 

'  Rush  V.  Frost,  49  Iowa,  183. 

'  McKee  v.  Eaton,  26  Kas.  226; 
White  V.  Scott,  Id.  475;  Boldt  v.  Bud- 
wig,  19  Neb.  739;  Dubuque  Co.  y. 
Reynolds,  41  Iowa,  454;  Hill  v.  Marsh, 
46  Ind.  218;  Truesdell  v.  Rhodes,  26 
Wis.  215;  N.  Y.  &  N.  H.  R.  Co.  v. 
Schuyler,  7  Abb.  Pr.  41,  17  N.  Y.  592. 


Where  the  defect  appears   on  the 
face  of  the  petition,  a  demurrer  on  that 
ground  must  be  interposed,  if  the  ob- 
jection is  relied  upon.     Rhodes  v.  Dy- 
mock,  33  N.  Y.  Super.  Ct.  141 ;  Cun- 
ningham V.   White,  45  How.   Pr.  486; 
Barber  v.  Reynolds,  33  Cal.  497;   State 
V.  Sappington,  68  Mo.  455;  Davidson  v. 
EUns,  67  N.  C.  228;  Waits  v.  McQure, 
10  Bush,  763;   McCallister  v.  Say.  Bank, 
80  Ky.  684;  Lowry  v.   Harris,  12  Minn. 
116;  Talmage  v.    Beirhause,    103   Ind. 
270.      A   misjoinder  of   parties  \%     no 
ground  of  demurrer.     Powell  v.    Wil- 
lamette V.  R.  Co.,  13  Or^.  446;  Pax- 
ton  v.  Brogan,  10  N.  Y.  S.  303.     It   has 
been  held  that  the  demurrer  for   this 
cause  must  point  out  the  particular  de- 
fect complained  of,  and  that  it  was  in- 
sufficient merely  to  follow  the  language 
of  the  statute.      Baker  v.    Drury,    29 
Wis.  580;  Dewy  v.  State,  91  Ind.  182. 
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nected  with  her  separate  business  or  estate,  the  husband  is  a 
necessary  party  defendant,  and  if  this  defect  appears  on  the 
face  of  the  petition,  a  demurrer  for  defect  of  parties  would  lie. 
But  if  the  wife  was  sued  on  a  contract  made  by  her  in  reference 
to  her  separate  business  or  estate,  her  husband  should  not  be 
joined.  A  party  improperly  joined  cannot  demur  upon  that 
ground,  as  the  question  must  be  determined  from  the  facts 
stated  in  the  petition,  but  he  may  demur  upon  the  ground  that 
the  facts  stated  in  the  petition  do  not  constitute  a  cause  of 
action. 

Even  if  no  objection  is  made,  either  by  demurrer  or  answer, 
to  a  defect  of  parties,  and  it  appears  on  the  trial  that  the  rights 
of  those  before  the  court  are  so  intimately  connected  with  the 
rights  of  others,  not  parties,  that  the  court  cannot  determine 
the  matters  in  controversy  without  having  all  persons  inter- 
ested therein  before  it,  the  court  not  only  may  but  should  make 
an  order  that  such  parties  be  brought  in,  and  in  case  of  failure 
of  the  plaintiff  to  do  so,  dismiss  the  action  without  prejudice. 
In  California,  Colorado  and  Nevada  the  demurrer  may  be  for 
misjoinder  as  well  as  defect  of  parties,  and  in  Missouri  for 
unnecessary  parties.  Judge  Bliss,  in  his  valuable  work  on  Code 
Pleading,  in  speaking  of  the  states  last  named,  says:  "  Upon 
principle,  those  only  should  be  permitted  to  demur  who  are 
improperly  made  parties." 

Fifth.  That  several  causes  of  action  are  improperly  joined. 
Whenever  the  causes  of  action  joined  in  the  petition  do  not  be- 
long  to  the  same  class,  such  as  a  cause  of  action  upon  contract, 
and  one  for  malicious  prosecution,  which  do  not  arise  out  of  the 
same  transaction,  a  demurrer  upon  that  ground  will  lie.  This 
defect  will  generally  be  apparent  on  the  face  of  the  petition,  and 
in  such  case  must  be  objected  to  by  demurrer,  or  it  will  be 
waived.  This  provision  has  no  application  to  the  statement  of 
two  or  more  causes  of  action  proper  to  be  joined  in  a  petition 
without  separately  stating  and  numbering  them.  There  is  no 
misjoinder  in  such  case,  but  a  failure  to  separately  state  and 
number  causes  of  action  which  are  properly  joined.  A  demur- 
rer will  not  lie  in  such  case,  the  remedy  being  by  motion.  The 
grounds  of  demurrer  under  consideration  apply  only  where 
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there  is  an  improper  joinder  of  causes  belonging  to  different 
classes. 

Different   forms  of  relief  not  subject  to  demurrer.     A 

petition  which  states  but  a  single  cause  of  action,  although  the 
prayer  is  for  different  forms  of  relief,  is  not  subject  to  demurrer 
on  the  ground  of  misjoinder  of  causes  of  action.^  If  a  sin- 
gle cause  of  action  is  set  forth  in  different  counts,  as  at  common 
law,  the  petition  is  not  thereby  demurrable  on  the  ground  of 
misjoinder  of  causes  of  action.  The  remedy  is  by  motion  to 
require  the  plaintiff  to  elect  on  which  count  he  will  proceed. 

When  there  has  been  a  misjoinder  of  parties,  the  petition 
will  be  demurrable,  notwithstanding  it  states  a  good  cause  of 
action  against  some  of  the  parties  or  against  each  of  them 
separately. 

The  court  in  such  case  will  sustain  the  demurrer  and  grant 
leave  to  the  plaintiff  to  amend  his  petition,  if  he  so  elect. ' 

Sixth.  That  the  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  As  a  rule,  a  demurrer  for  this 
cause  applies  to  the  entire  cause  of  action  to  which  it  is  filed. 

This  may  be  interposed  to  any  petition  or  count  thereof 
where  it  fails  to  show  a  liability  on  the  part  of  the  defendant 
in  favor  of  the  plaintiff. 

The  pleader  must  remember  that  a  demurrer  is  not  designed 
to  correct  the  form  of  a  pleading,  or  to  require  the  plaintiff  to 
make  a  more  definite  statement  of  his  cause  of  action,  nor  to 
raise  objections  to  impertinent  or  irrelevant  matter,  the  remedy 
for  these  defects  being  by  motion. 

The  only  question  raised  by  a  demurrer  upon  this  ground 
is,  does  the  petition  or  the  count  thereof  demurred  to,  con- 


^  Latttn  V.  McCarty,  41  N.  Y.  107. 
The  codes  of  the  several  states  divide 
actions  into  classes,  and  provide  that  all 
actions  of  the  same  class  may  be  joined. 
Therefore,  it  is  only  where  actions  of  dif- 
ferent classes  are  united  that  a  demurrer 
will  lie;  in  other  words,  a  demurrer  will  lie 
on  this  ground  where  the  union  itself  is 
not  authorized.  Bass  v.  Comstock,  38 
N.  Y.  21;  Wiles  V.  Suydam,  64  Id.  173; 
Nichol  V.  Alexander,  28  Wis.  118;  Akerly 
V.  Vilas,  25  Id.  703;  Otis  ▼.  Mech.  Bank, 


35  Mo.  128;  Mullholland  v.  Rapp,  50  Id. 
42.  And  the  failure  to  state  the  causes  so 
joined  in  separate  counts  does  not  affect 
the  right  to  demur.  Goldberg  v.  Utley, 
60  N.  Y.  427;  Wiles  V.  Suydam,  64  Id. 
173;  Bliss  Code  PI.  §  412.  The  de- 
murrer must  distinctly  point  out  the 
defect  relied  upon.  Henderson  v.  Johns, 
22  Pac.  Rep.  461.  See  Jenkins  v.  Thom- 
ason,  10  S.  E.  R.  961. 

'  Shamokin  Bank  v.  Street,  16  O. 
S.  1-8. 
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struing  all  the  alleviations  together,  state  a  cause  of  action?  If 
a  cause  of  action  is  stated,  although  the  petition  may  contain  a 
statement  of  the  evidence,  conclusions  of  law  or  repetitions,  the 
demurrer  must  be  overruled. 

So,  if  the  petition  contains  two  or  more  counts,  and  a  de- 
murrer is  filed  to  the  petition,  and  it  contains  one  good  count, 
the  demurrer  must  be  overruled. 

The  proper  procedure  in  such  case  is  to  demur  to  each 
count  separately. 

A  demurrer  will  not  lie  to  part  of  a  petition,  as  if  a  para- 
graph or  certain  lines  or  words  were  selected,  and  a 
demurrer  filed  to  the  same.  ^ 

£ffect  of  Joint  demurrer  of  several  defendants.  Where 
there  are  a  number  of  defendants,  and  they  file  a  joint  demurrer, 
if  the  petition  states  a  cause  of  action  against  any  of  them,  it 
must  be  overruled.* 

Overruled,  when*  If,  on  the  facts  stated,  the  plaintiff  is 
entitled  to  any  relief,  the  demurrer  must  be  overruled,  and  it 
cannot  be  interposed  to  the  prayer,*  as,  if  the  facts  entitled  the 
plaintiff  to  any  relief,  the  court  will  permit  the  prayer  to  be 
amended.     If  the  plaintiff  fails  to  attach  a  copy  of  the  note  or 


^  The  sixth  ground  is  called  a  general 
demurrer,  and  will  lie  in  any  case  where 
the  petition  fails  to  show  that  the  de- 
fendant is  guilty  of  a  legal  wrong  for 
which  the  plainiifT  has  the  right  to  re- 
dress. It  is  also  proper  where  there  has 
been  an  omission  of  some  material  aver- 
ment in  the  pleading.  A  demurrer  will 
not  lie  to  a  portion  of  a  cause  of  action 
or  defense.  Knoblauch  v.  Foglesong, 
38  N.  W.  R.  366.  A  party  cannot  an- 
swer  some  of  the  allegations  of  a  cause 
of  action,  and  demur  to  the  reiidue. 
Speight  V.  Jenkins,  5  S.  £.  K.  385. 
"^'here  a  petition  states  a  good  cause 
of  action,  an  objection  that  the  damages 
claimed  are  too  remote  cannot  be  raised 
by  demurrer.  Ft.  W. ,  etc. ,  Ry.  Co.  v. 
Jennings,  76  Tex.  373.  A  demurrer  "  for 
the  reason  that  the  same  (the  petition) 


does  not  state  facts  sufficient  to  con- 
stitute a  good  and  sufficient  petition,** 
does  not  raise  the  question  whether  or 
not  it  states  a  cause  of  action.  Grubbs 
V.  King,  117  Ind.  243.  A  demurrer  that 
the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action 
may  be  in  the  language  of  the  statue. 
Henderson  v.  Johns,  13  Cola  280.  On 
demurrer  to  a  substituted  petidon  the 
original  petition  cannot  be  considered. 
State  V.  Simpkins,  77  Iowa,  676. 

'  People  V.  Mayor,  28  Barb.  240; 
Dunn  V.  Gibson,  9  Neb.  513;  Woodbury 
V.  Sackrider  2  Abb.  Pr.  402;  Conant  v. 
Barnard,  103  N.  C.  315. 

'  In  Connecticut  and  Iowa  a  demur- 
rer to  the  prayer  will  lie.  Bliss  Code 
PI.  4  417. 
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account  sued  on  to  his  petition,  the  objection  must  be  reached 
by  motion,  and  not  demurrer.^ 

Demurrable.  If  the  petition  shows  that  the  statute  of 
limitations  has  run  against  the  claim,  a  demurrer  will  lie  in 
most  of  the  states  upon  the  ground  that  the  petition  or  com- 
plaint fails  to  state  a  cause  of  action. 

So,  if  it  appears  that  an  agreement  is  not  in  writing,  which 
by  its  terms  is  not  to  be  performed  in  a  year,  or  a  special  prom- 
ise to  answer  for  the  debt,  default  or  misdoings  of  another,  a 
demurrer  will  lie;  but  in  those  cases  where  the  contract  has 
been  so  far  performed  as  to  take  it  out  of  the  statute  of  frauds, 
the  pleader  should  state  such  additional  facts  as  show  his  right 
to  recover. 

May  demur  to  one  count  and  answer  another.  A  de- 
fendant may  demur  to  one  or  more  counts  of  the  petition  and 
answer  others,  but  he  cannot  file  a  demurrer  and  answer  to  the 
same  count  at  the  same  time. 

A  demurrer  is  not  a  pleadingr  of  fact,  but  relies  on  mat- 
ter apparent  on  the  face  of  the  petition.  It  is  to  be  signed  by 
the  party,  or  his  attorney,  as  evidence  that  it  is  authentic;  but 
even  in  states  where  pleadings  are  required  to  be  verified  no 
cath  is  required. 

Issue  of  law.  A  demurrer  in  fact  presents  only  an  issue 
of  law  for  the  court.  It  is  not  an  absolute  admission  of  the 
facts  stated  in  the  pleading  demurred  to. 

It  simply  denies  that  those  facts  as  stated  constitute  a  cause 
of  action. 

It  is  sometimes  said  that  when  a  demurrer  is  overniled  it 
should  be  withdrawn,  if  the  party  desires  to  file  an  answer.^ 

There  would  seem  to  be  no  good  reason  for  such  practice. 

A  demurrer  is  not  an  admission  of  any  fact,  but  presents  a 
mere  question  of  law  upon  the  facts  as  stated;  and  being  over- 
ruled, the  judgment  of  the  court  thereon  amounts  to  this,  "  that 
the  facts  stated  in  the  pleading  do  constitute  a  cause  of  action." 

^  A  different  rule  seems  to  prevail  in  Backoff,  56  Id.  594.     See  also  Bardsal  v. 

Indiana,   where  the  original  or  a  copy  of  Davies,  58  Mo.  138. 
the  instrument  which  is  the  basis  of  the  *  Jeffersonville  v.  Steam  Ferryboat, 

action  is  not  filed  with  the  petition.  West-  35  Ind.  19;  Pickering  v.  M.  V.,ctc.,  T. 

fall  V.  Stark,  24  Ind.  378;  Eigenmann  v.  Co.,  47  Mo.  457. 
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The  demurrer  remaining  on  file,  therefore,  has  no  signifi- 
cance, and  should  not  prejudice  the  party  when  he  has  filed  an 

answer. 

Only  the  causes  of  demurrer  assigned  will  be  consid- 
ered. Where  the  grounds  of  the  demurrer  are  that  the  facts 
stated  in  the  petition  do  not  constitute  a  cause  of  action,  ques- 
tions relating  to  the  jurisdiction  of  the  court  cannot  be  con- 
sidered.^ Nor  can  the  question  of  the  want  of  capacity  of  the 
plaintiff  to  sue.^ 

Neither  can  objections  be  considered  relating  to  a  defect  of 
parties.  * 

A  defect  in  the  jurat  to  the  verification  of  the  petition,  or 
in  the  caption  thereof,  will  not  render  the  petition  demurrable. 

When  the  questions  relating  to  want  of  legal  capacity  of 
the  plaintiff  to  sue,  that  there  is  another  action  pending  be- 
tween the  same  parties  for  the  same  cause,  that  there  is  defect 
of  parties  plaintiff  or  defendant,  and  that  there  is  a  misjoinder 
of  causes  of  action,  do  not  appear  on  the  face  of  the  petition, 
the  objection  may  be  taken  by  answer,  and  if  no  objection  be 
made,  either  by  demurrer  or  answer,  the  defendant  will  be 
deemed  to  have  waived  the  same. 

In  construingr  the  code,  its  provisions  and  all  proceedings 
under  it  are  to  be  liberally  construed,  with  a  view  to  promote 
its  object  and  assist  the  parties  in  obtaining  justice. 

Ordinary  langruagre  is  to  be  used  in  the  statement  of  a 
cause  of  action  or  defense,  and  the  language  used  is  to  be  con- 
strued according  to  its  ordinary  meaning. 

This  reverses  the  common  law  rule  and  abolishes  all  tech- 
nical interpretation  of  ordinary  language  in  pleading. 

These  rules  of  construction  are  not  intended  to  exclude  the 
use  of  technical  terms  peculiar  to  the  various  trades  and  pro- 
fessions. 

When  necessary,  these  are  proper  to  be  used  in  pleading. 

In  actions  by  assigrnees  in  bankruptcy  or  receivers  ap- 
pointed by  a  court,  the  proceeding  of  the  court  making  the 

*  Wilson  V.  Mayor,  4  E.  D.  Smith,  Irving  Nat.   Bank  v.  Corbett,  10  Abb. 

706;   Toledo,  etc.,  R.  Co.  v.  Milligan,  N.  C.  85. 

52  Ind.   505;     Whitewater   R.    Co.   v.  «  Ncvil  v.   Clifford,  55    Wis.    161; 

Bridgetty  94  Id.  216.  Schiffer  v.  £an  Claire,  5 1  Id.  385;  Grain  v. 

'  Hobart    Vr  Frost,  5  Duer,  672;  Aldrich,  38  CaL  514. 
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appointment  should  be  briefl)^set  out  in  the  petition,  but  if  it 
appears  from  the  petition  that  the  action  is  brought  by  the  party 
as  assignee  or  receiver,  the  pleading  is  not  demurrable,  because 
the  allegation  is  not  as  specific  as  it  should  be. 

Allegratious  of  ownership;  assignment.  When  the  plaintiflT 
has  become  the  owner  of  the  subject  of  the  action  by  assign- 
ment, the  petition  should  allege  the  fact  of  assignment  to  the 
plaintiff;  but  if,  instead  thereof,  the  allegation  is  that  the 
plaintiff  is  the  owner ^  the  petition  is  not  therefore  demurrable, 
the  remedy  of  the  defendant  being  by  motion  to  make  definite 
and  certain. 

What  facts  must  be  allegred  in  a  pleadingr.  As  a  general 
rule,  a  petition  is  good  if  it  state  all  the  facts  which,  if  contro- 
verted, the  plaintiff  would  be  bound  to  prove  on  the  trial  in 
order  to  maintain  the  action.  Neither  presumptions  of  law  nor 
matters  of  which  judicial  notice  is  taken  need  be  stated  in  a 
pleading.  The  rule  may  be  stated  thus,  that  whatever  facts 
will  entitle  the  plaintiff  to  maintain  his  action,  such  facts  alone 
need  be  stated,  and  such  facts  only  as  constitute  a  defense 
need  be  pleaded  as  a  defense.  Much  confusion  has  arisen 
from  the  conflicting  decisions  of  the  courts  in  regard  to  what 
constitutes  a  statement  of  facts  in  contradistinction  to  legal 
conclusions^  The  meaning  of  the  word  "  facts,'*  as  used  in  the 
code,  has  already  been  given,  and  need  not  be  repeated. 

Ownership,  how  alleged.  If  the  plaintiff  in  an  action  to 
recover  property  allege  that  he  is  the  owner  of  the  same,  he 
states  a  fact.  The  word  owner  has  a  well-known  meaning,  and 
it  is  the  duty  of  the  court  in  construing  a  pleading  to  give  it 
precisely  the  same  meaning  that  it  would  have  in  a  contract. 
And  if  the  action  is  against  an  infant  for  necessaries  furnished 
to  him,  after  a  statement  of  the  account,  the  plaintiff  may  allege 
that  the  goods  so  furnished  were  necessaries.  This,  while  a 
conclusion,  is  also  a  statement  of  a  fact.  So,  in  a  conveyance 
of  real  estate  it  is  sufficient  to  allege  that  the  deed  was  duly 
executed  and  delivered  to  the  plaintiff.  It  is  unnecessary  to 
recite  the  various  steps  taken  to  perfect  the  deed,  such  as  the 
signing,    witnessing   and   acknowledging  the   same ;  but   the 
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ultimate  facts  may  be  stated,  "  that  it  was  duly  made  and 
delivered.  "A 

This,  while  the  statement  of  a  conclusion  of  law,  is  also  a 
statement  of  a  fact  in  ordinary  language,  and  is  sufficient.  This 
rule  is  applicable  in  all  cases  where  the  principal  fact  forming 
the  gist  of  the  action  is  the  result  of  circumstantial  evidence 
and  presumption  of  law, 

A  conclusion  of  law,  therefore,  which  contains  the  elements 
of  a  fact,  or  a  statement  of  a  fact,  in  the  ordinary  meaning  of 
the  words  employed,  is  sufficient. 

No  technical  rules  can  be  established  to  determine  the 
effect  of  the  words  used. 

That  is  to  be  determined  from  the  ordinary  meaning  as  set 
forth  in  the  pleading. 

If,  therefore,  the  allegations  of  the  petition,  construed 
according  to  the  liberal  rules  of  the  code,  show  a  liability  of 
the  defendant  to  the  plaintiff,  it  should,  as  against  a  demurrer, 
be  sustained. 


^  Where  the  inevitable  inference 
from  the  facts  stated  in  a  petition  or 
count  thereof  is  that  the  plaintiff  owned 
the  property  in  controversy,  the  petition 
will  not  be  held  insufficient  for  a  failure 
to  distinctly  aver  such  ownership.  Ten- 
nison  v.  Tennison,  1 6  N.  £.  R.  8i8. 
In  an  action  upon  a  promissory  note  it  is 
a  sufficient  allegation  of  ownership  to 
allege  the  making,  indorsement  and  de- 
livery of  the  note  to  the  plaintiff  for  a 
valuable  consideration.  Fanners',  etc., 
Bank  v.  Wadsworth,  24  N.  Y.  547; 
Keteltasv.  Myers,  19  Id.  231.  An  alle- 
gation that  an  instrument  was  made  by 
the  defendant  and  delivered  to  the  plaint- 
iff, or  was  indorsed,  etc.,  and  delivered 
to  him,  implies  that  the  plaintiff  is  the 
owner,  without  a  direct  allegation  of  that 
fact.  Mitchell  v.  Hyde,  12  How.  Pr. 
460;  Appleby  v.  Elkins,  2  Sandf.  673. 
A  general  allegation  of  ownership  of 
the  thing  in  action  is  sufficient.  Heine 
V.  Anderson,  2  Duer,  318;  Stall  v.  Wil- 
bur, 77  N.  Y.  162;  Malcom  v.  O'Reilly, 


89  Id.  156;  Bemey  v.  Drexel,  63  How. 
Pr.  471 ;  Sturraan  v.  Stone,  31  Iowa,  1 15. 
In  Smith  v.  Force,  31  Minn.  119,  in  an 
action  for  conversion,  the  plaintiff's 
ownership  being  alleged  in  the  present 
tense,  and  not  of  the  time  of  the  conver- 
sion, it  was  held  insufficient.  Ch.  J. 
Gilfillan  says:  **l'he  complaint  in  this 
case  is  insufficient,  because,  being  for  a 
conversion,  it  alleges  plaintiff's  owner- 
ship of  the  property  in  the  present  tense; 
that  is,  at  the  time  of  filing  the  complaint, 
and  not  at  the  time  of  the  conversion. 
But  parties  may  at  the  trial  waive  such 
defects,  and  where  they  do  so,  and  try 
the  cause  precisely  as  though  the  proper 
allegations  were  in  the  pleading,  it  will 
be  considered  here  as  though  such  were 
the  case.  The  parties  so  tried  this  case. 
No  objection  was  taken  to  evidence  of 
plaintiff's  ownership  before  and  at  the 
time  of  the  conversion,  and  such  owner- 
ship and  the  conversion  were  fully  proved, 
there  being  no  evidence  to  the  contrary. " 


\ 
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In  framing  a  demurrer  it  is  generally  sufficient  to  specify 
the  grounds  thereof  in  the  language  of  the  statute,  except  as  to 
the  first  and  fourth  subdivisions. 

The  first,  as  it  includes  two  propositions,  viz.,  jurisdiction 
of  the  person  or  of  the  subject  matter,  the  demurrer  should 
point  out  which  defect  is  relied  upon;  also,  where  the  cause  is 
defect  of  parties,  it  should  appear  whether  the  alleged  defect 
relates  to  the  plaintiffs  or  defendants.^ 

'  In  Iowa  and  Oregron  the  objection  that  the  claim  is 
barred  by  the  statute  of  limitations  must  be  specified  in  the  de- 
murrer, and  the  same  rule  appears  to  prevail  in  California.* 

When  a  demurrer  is  sustained,  and  the  pleader  desires  to 
amend,  it  has  been  held  that  he  thereby  waives  his  exception 
to  the  ruling  of  the  court. ^ 

This,  however,  is  not  an  invariable  rule. 

Suppose  the  plaintiff,  from  his  superabundance  of  caution, 
should  take  leave  to  amend  his  petition,  and  on  the  trial  fail 
to  prove  more  than  was  contained  in  the  first  petition,  but  still 
sufficient  to  show  a  liability  of  the  defendant  to  the  plaintiff, 
he  certainly  would  be  entitled  to  recover,  although  he  fail  to 
prove  the  new  matter  contained  in  the  amended  petition. 

Byamendingy  the  plaintiff,  no  doubt,  waives  merely  for- 
mal defects,  but  may  be  entitled  to  judgment  on  the  merits. 
It  is  sometimes  said,  that  if  the  person  demurring  desires  to 
review  the  action  of  the  court  in  overruling  the  demurrer,  he 
must  permit  final  judgment  to  be  entered  thereon;  otherwise, 
if  he  answer,  he  waives  the  objection,  except  that  the  petition 
does  not  state  facts  sufficient,  and.for  want  of  jurisdiction.^ 

In  the  case  last  cited  it  was  held  that  where  a  cause  was 
defectively  stated,  that  is,  without  sufficient  particularity, 
and  a  demurrer  thereto  is  overruled,  the  party  demurring,  in 
order  to  avail  himself  of  his  exception  to  the  ruling  of  the 

*  Getty  V.  Hudson  River  Co.,  8  v.  Striblen,  6  Id.  191;  Evans  v.  Gee,  1 1 
How.  Pr.  177;  Hulbert  v.  Young,  13  Pet.  80;  Bell  v.  Railroad,  4  WalL  601. 
Id.  413;  Dayton  v.  Connah,  18  Id.  *  Fisher  v.  Scholte,  30  Iowa,  221; 
326.  Township  Board  of  Education  v.  Hack- 

*  Brown  v.  Martin,  25  Cal.  82;  mann,  48  Mo.  243;  Meyer  v.  Binkle- 
Kcnt  V.  Snyder,  30  Id.  672.  man,  5  Col.  262;  Tennant  v.  Pfister,  45 

»  Pottenger  v.  Garrison,  3  Neb.  222 ;  Cal.  270;  Farrar  v.  Triplett,  7  Neb,  240. 
Ayres  v.  Campbell,  3  Iowa,  582;  Abbot 
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court  thereon,  must  rest  on  his  demurrer.  In  other  words, 
he  will  cure  a  mere  informality  in  the  pleading  by  answering. 
.  £ffect  of  demurring.  At  common  law  a  demurrer  runs 
through  the  whole  series  of  pleadings,^  and  judgment  should 
be  given  against  the  party  whose  pleading  was  first  defective 
in  substance.  *  In  other  words,  the  court  will  view  the  whole 
record,  and  give  judgment  to  the  party  who  thereon  appears 
entitled  to  it.  • 

A  demurrer  will  lie  only  where  the  defects  demurred  to 
appear  on  the  face  of  the  pleading. 

All  the  causes  may  be  joined  in  one  demurrer,  and  the 
court  may  sustain  such  causes  as  it  finds  to  be  well  taken,  and 
overrule  the  other.  The  better  course,  however,  is  to  assign 
only  such  causes  as  the  party  demurring  relies  upon. 

The  demurrer  may  be  substantially  in  the  following  form: 

Demurrer  to  Petition. 

(  The  title  of  cause, ) 

The  defendant  demurs  to  the  petition  of  the  plaintiff  for 
the  following  cause  (or  causes),  which  appear  on  the  face  of  the 
petition. 

First.  The  court  has  no  jurisdiction  of  the  person  of  the 
defendant  (or  the  subject  of  the  action). 

Second.  The  plaintiff  has  not  legal  capacity  to  sue. 

Third.  There  is  another  action  pending  between  the  same 
parties  for  the  same  cause. 

Fourth.  There  is  a  defect  of  parties  —  plaintiff  (or  defend- 
ant). 

Fifth.  Several  causes  ofkction  are  improperly  joined. 

Sixth.  The  petition  does  not  state  facts  sufficient  to  con* 
stitute  a  cause  of  action.  ^ 

o.   H. , 

Attorney  for  defendant, 

*  I  CWtty's  PI.  668.  »  Trott  v.  Sarchett,  10  O.  S.  244. 

'  Martin  v.  McDonald,  14  B.  Mon.  *  In  some  of  the  code  states  greater 

544 ;  Young  ▼.  Duhme,  4  Met.  Ky.  239;  particularity   is   required   in  the  special 

Strattoo  V.  Allen,  7  Minn.  502;  Lock-  assignments.   The  above  form  is  sufficicDi 

wood    V.    Bigelow,    1 1    Id.   70;    Trott  in  most  of  th«  code  statet. 
r.  Sarchett,  10  O.   S.    241;    Ferson  v. 
Drew,  19  Wis.  241. 
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Frivolous  demurrer.  Where  it  appears  from  a  bare  inspec- 
tion of  the  pleading  that  the  demurrer  was  filed  without  ade- 
quate reason,  it  will  be  regarded  as  frivolous^  and  interposed 
in  bad  faith. 

Where  a  number  of  grounds  of  demurrer  are  assigned, 
some  of  which  merely  abate  the  suit,  but  do  not  bar  another 
action,  the  ground  or  grounds  sustained  should  be  stated  in 
the  order.  Otherwise  the  order,  being  general,  will  apply  to 
all  the  causes  assigned. 

Where  some,  but  not  all,  of  the  grounds  of  demurrer  are 
sustained,  the  order  may  be  substantially  in  the  following 
form : 

"  This  cause  came  on  for  hearing  on  the  demurrer  to  the 
petition  heretofore  filed  by  the  defendant,  on  consideration 
whereof  the  court,  being  fully  advised  in  the  premises,  doth 
sustain  the  (second)  ground  of  said  demurrer,  and  the  plaintiff 
not  desiring  to  amend  said  petition,  it  is  hereby  dismissed,  at 
the  plaintiff's  costs. 


*  Ferguson  v.  Troop,  i6  Wis.  5715 
Cook  V.  Warren,  88  N.  Y.  37;  Phelps  v. 
Ferguson,  19  How.  Pr.  143;  Guth  v. 
Lubach,  73  Wis.  131;  Perry  v.  Reynolds, 
40  Minn.  499.  This,  Ch.  J.  Gilfillan 
says,  is  an  **  action  to  recover  an  alleged 
surplus  arising  by  reason  of  a  sale  under 
a  power  contained  in  a  mortgage  upon 
real  estate.  The  plaintiff  is  the  mort- 
gagor, the  defendant  the  mortgagee  by 
assignment,  and  also  purchaser  at  the 
sale,  at  which,  it  is  averred,  no  money 
was  actually  paid  to  the  sheriff.  To  an 
amended  complaint  the  defendant  inter- 
posed a  general  demurrer,  which  was 
stricken  out  as  frivolous  in  the  court 
below.  This  complaint  set  forth  in  detail 
the  date  and  amount  of  the  note  secured 
by  the  mortgage,  and  of  each  interest 
coupon  attached,  and  that  certain  sums 
of  money  had  been  paid  thereon  upon 
days  named,  from  which  a  computation 
of  the  amount  due  when  the  sale  took 
place  could  easily  be  made.  It  also  con- 
tained an  averment  that  upon  said  day 
there  was  due,  as  principal  and  interest 
upon  the  notes  and  coupons,  a  specified 


sum,  and  no  more.  This  general  state- 
ment, which,  at  best,  is  but  a  conclusion 
to  be  determined  by  calculation,  cannot 
be  allowed  to  control,  when  other  facts 
appear  from  which  it  maybe  questionable. 
Bailey  v.  Merritt,  7  Minn.  159  (Gil. 
102).  If,  by  a  computation  of  principal 
and  interest,  based  upon  the  allegations 
as  to  date  and  amount  of  the  note  and  its 
coupons  in  connection  with  the  admitted 
payments,  there  appears  to  be  an  error 
in  the  conclusion,  the  latter  must  yield. 
We  do  not  wish  to  be  understood  as 
holding  that  there  was  error  in  this  in- 
stance, for  it  is  a  debatable  question, 
depending  upon  the  rule  of  law  applica- 
ble to  the  facts.  And  for  this  reason  the 
demurrer  was  not  frivolous.  Its  frivo- 
lousness  must  be  determined  by  a  mere 
inspection  of  it  and  the  complaint  to 
which  it  was  interposed,  without  argu- 
ment. Morton  v.  Jackson,  2  Minn.  iSO 
(Gil.  180);  Hurlbtirt  v.  Schulenburg,  17 
Minn.  5  (GiL  5).  Applying  the  rule 
laid  down  in  each  of  these  cases,  the 
demurrer  should  not  have  been  stricken 
out." 
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•  Order  overralingr/ demurrer,  with  leave  to  answer.  This 
cause  came  on  for  hearing  on  the  demurrer  to  the  petition 
heretofore  filed  by  the  defendant,  on  consideration  whereof 
the  court,  being  fully  advised  in  the  premises,  doth  ♦  over- 
rule the  same,  and  upon  defendant's  motion  he  is  allowed  to 
answer  within davs. 

Order  where  the  demurrer  is  sustained,  with  leave  to 
file  amended  petition,  answer  or  reply.  Follow  the  above 
to  the  *,   then  add:    sustain    the   same,  and    on  (plaintiff's) 

motion  he   has  leave  to   file  an  amended   (petition)  in  

days  froni  this  date. 

Demurrer  sustained,  and  the  plaintiff  not  desiring  to 
amend,  the  action  dismissed.  This  cause  came  on  for  hear- 
ing on  the  demurrer  to  the  petition  heretofore  filed  by  the  de- 
.  fendant,  on  consideration  whereof  the  court,  being  fully  advised 
in  the  premises,  doth  sustain  the  same  ;  and  the  plaintiff  not 
desiring  to  amend  his  petition,  it  is  considered  by  the  court 
that  said  action  be  dismissed,  and  that  the  defendant  go  hence 
without  day,  and  recover  from  the  plaintiff  his  costs  herein 
expended,  taxed  at  $ . 

Order  sustaining  demurrer  of  misfjoinder.  This  cause 
came  on  for  hearing  on  the  demurrer  to  the  petition  hereto- 
fore filed  by  the  defendant,  on  consideration  whereof  the 
court,  being  fully  advised  in  the  premises,  doth  sustain  the 
same  as  to  the  misjoinder  of  causes  of  action.  The  plaintiff 
therefore  has   leave  (upon  payment  of  costs  to   date)  to  file, 

within days,  an  amended  petition  in  this  action,  and  also  to 

file  other  petitions  for  each  cause  of  action  so  improperly 
joined,  each  cause  to  be  docketed  and  proceeded  in  without 
further  service. 


CHAPTER  X. 
The    Answer. 

The  answer  of  the  defendant  shall  contain,  first,  a  general 
or  special  denial  of  each  material  allegation  of  the  complaint 
controverted  by  the  defendant  [or  any  knowledge  or  informa- 
tion thereof  being  sufficient  to  form  a  belief]. 

Second.  A  statement  of  any  new  matter  constituting  a 
defense  or  counterclaim  in  ordinary  and  concise  language, 
without  repetition.^ 

''Defense,'* ait  common  law*  "Defense,  in  its  true  legal 
sense,  signifies  not  a  justification,  protection  or  guard,  which  is 
now  its  popular  signification,  but  merely  an  opposing  or 
denial  of  the  truth  or  validity  of  the  complaint.  It  is  the  con- 
testatio  litis  of  the  civilians ;  a  general  assertion  that  the 
plaintiff  hath  no  ground  of  action,  which  assertion  is  afterward 
extended  and  maintained  in  this  plea."* 

*< Defense/' under  the  code»  includes  not  only  a  denial  of 
the  facts  stated  in  the  petition,  but  any  new  matter  which  will 
tend  to  defeat  the  action  in  whole  or  in  part.  In  other  words, 
any  fact  which  the  plaintiff  is  not  required  to  allege  and  prove 
"  in  order  to  make  out  his  cause  of  action,  and  which  goes  in 

'  $  149  Code  of  Procedure  of  New  Nebraska,  $  39;  Code  of  Ohio,  §  92; 
York.  In  some  of  the  codes  the  words  Code  of  Kansas,  §  94. 
in  the  first  division  inclosed  in  brackets  These  slight  variances  in  the  Ian- 
are  omitted,  thus  requiring  the  defend-  guage  of  the  different  codes,  it  is  beheved, 
ant  to  deny,  either  generally  or  specially,  do  not  materially  change  the  nature  of 
such  allegations  of  the  petition  as  he  the  answer. 

controverts,  and  in  the  second  subdivis-  '  3  Bla.  Com.  396 ;    i   Chitty  PL 

ion  by  adding  the  words  "or  set  oflF"  428;  Gould  PI.  ch.  2,  $  6. 
after  the  word  counterclaim,    ^ode  of 
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avoidance  or  discharge  of  the  cause  of  action  alleged  in  the 
petition,"  must  be  pleaded,  to  be  available  as  a  defense.* 

The  code  provides  for  two  defenses,  which  are  to  be  plead- 
ed separately: 

First.   A  general  or  special  denial. 

Second.  New  matter  constituting  a  defense.  A  counter- 
claim, or  set-off,  is  in  the  nature  of  a  cross  action,  and  is  not 

properly  a  defense. 

A  general  denial  pats  in  issae  the  truth  of  the  petition, 

and  the  plaintiff,  to   maintain  the  action,  must  prove  all  the 

material  facts  therein  stated. 

No  specific  form  of  general  denial  is  required,  but  there 
must  be  a  direct  answer  to  the  charges  made  in  the  petition. 

It  is  not  sufficient  to  aver  that  these  defendants  do  •not 
admit.  *  Nor  to  state,  as  a  defense  to  a  promissory  note,  that 
it  was  "  not  outstanding  against  the  defendant,"  and  that  there 


^  Stoddard  v.  Onondaga,  Am.  Con. 
12  Barb.  576;  Piercy  v.  Sabin,  10  Cal. 
27;  A.  &  N.  II.  Co.  V.  Washburn,  5 
Neb.  117.  In  the  latter  case,  Gantt,  J., 
after  setting  out  the  provisions  of  the 
code,  says:  "  This  language  is  not  merely 
directory;  it  is  imperative,  and  does  not 
leave  it  optional  with  defendant  to  plead 
new  matter  or  not;  hence,  if  he  would 
avail  himself  of  new  matter  as  evidence 
in  his  defense,  he  must  set  it  up  affirma- 
tively in  his  answer.  It  seems  clear 
that  the  statute  is  intended  to  require 
each  party  to  make  a  plain,  concise  and 
distinct  statement  of  the  facts  he  in- 
tends to  prove,  in  order  to  maintain  his 
cause  of  action,  or  his  defense  to  the 
action,  and  thereby  inform  the  adverse 
party  of  the  precise  grounds  upon  which 
he  intends  to  rely.  It  is,  however,  true 
that  both  in  England  and  this  country 
there  was  a  gradual  departure  from  the 
earlier  doctrine  in  the  science  of  plead- 
ing, and  evidence  in  defense  of  an  action 
was  admitted  under  a  general  issue, 
without  much  regard  to  the  pleading  of 
facts  which  constituted  new  matter  of 
defense.  It  was  an  unsafe  and  unjust 
departure,  giving  the  defendant  undue 
advantages,  which  the  other  party  could 


not  foresee  and  provide  against;  but  the 
courts  of  England,  it  seems,  have  re- 
turned from  this  departure,  and  again 
require  new  matter  which  goes  in  avoid- 
ance or  discharge  of  the  cause  of  action 
to  be  set  up  affirmatively.  The  statute 
is  designed  to  accomplish  the  same  pur- 
pose, and  in  this  regard  it  is  restrictive 
in  its  operation  in  the  admission  of  evi- 
dence. But  under  the  statute  there  is 
no  general  issue,  according  to  the  mean- 
ing applied  to  it  by  the  rulings  under 
the  departure  referred  to  above;  it  is 
simply  a  general  denial  of  all  the  material 
allegations  stated  in  the  petition  which 
the  plaintiff  would  be  required  to  prove, 
to  make  out  his  cause  of  action.  In 
McKyring  v.  Bull,  16  N.  Y.  301,  this 
question  is  very  elaborately  and  ably  dis- 
cussed, and  it  is  held  that  the  word  *  de- 
fense,' as  used  in  the  code,  must  include 
partial  as  well  complete  defenses,  and 
that  the  law  should  be  construed  so  as  to 
require  the  defendant  in  all  cases  to 
plead  any  new  matter  constituting  either 
an  entire  or  partial  defense,  and  prohibit 
them  from  giving  such  matter  in  evidence 
upon  an  assessment  of  damages,  when 
not  set  up  in  answer. " 

'  Bombergerv.  Turner,  13O.  S.  263. 
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was  nothing  due  on  the  note.'       Nor  that  when  the  action 
was  brought  the  note  was  not  in  existence.* 

It  is  not  sufficient  to  deny  "  the  plaintiff's  petition,"  or  the 
allegations  of"  the  plaintiff's  petition  as  therein  set  forth,"  be- 
cause the  code  requires  a  "  denial  of  each  material  allegation 
of  the  petition  controverted  by  the  defendant." 

The  object  of  pleadings  is  to  obtain  a  truthful  statement  of 
the  matter  in  controversy  between  the  plaintiff  and  defendant. 
If  the  petition  which  contains  the  plaintiff's  cause  of  action  is 
unobjectionable  in  form  —  and  as  to  the  defendant  it  is  so,  if 
he  answer  without  objection  by  motion  —  and  it  state  a  cause 
of  action  which  the  defendant  denies,  he  must  make  his  denial 
in  plaiir  and  direct  terms.  * 

*  No  court  should  for  a  moment   tolerate  an  evasive  denial. 

Form  of  denial.  The  denial  should  not  be  of  all  "  the 
material  allegations  of  said  plaintiff  in  said  petition,"  because 
it  is  for  the  court  to  determine  what  allegations  are  material, 
and  what  not.  ♦ 

Such  a  denial,  however,  will  be  held  sufficient  on  demurrer. 

The  proper  mode  of  denial,  when  it  is  general,  should  not 
be  simply  "  all,"  but  of  "  each  and  all "  or  "  each  and  every  " 
of  the  allegations  referred  to.^ 

All  that  the  code  requires  of  a  pleader  is  good  faith  —  that 
he  shall  state  the  facts  as  he  believes  them  to  be ;  therefore,  if 
a  defendant  has  no  knowledge  or  information  on  which  to  form 
a  belief  of  the  truth  of  the  facts  stated  in  the  petition,  he  may 
deny  the  same,  and,  if  he  see  fit,  may  accompany  the  denial 
with  a  statement  of  his  want  of  knowledge.®  That  is,  that 
the  defendant  has  no  knowledge  or  information  whereon  to 
form  a  belief  as  to  the  matters  stated  in  the  petition,  and  there- 


^  Larimore  v.  Wells,  29  O.  S.  13. 

*  Sargent  v.  Railroad  Co. ,  32  Id.  449. 

'  Where  several  material  facts  are 
stated  conjunctively  in  the  petition  or 
complaint,  the  defendant,  in  his  answer, 
should  deny  such  facts  disjunctively,  if  he 
desires  to  put  them  in  issue.  Fish  v. 
Redington,  31  Cal.  185  ;  Reed  v.  Cal- 
derwood,  32  Id.  109;  Young  v.  Catlett, 
6  Duer,  437.  A  denial  in  the  words  of 
(he  petition  or  complaint  is  a  negative 


pregnant,  and  is  insufficient.  Cuthbert 
V.  Appleton,  24  Wis.  383 ;  Frasier  v. 
Williams,  15  Miim.  219;  Lamey  v. 
Mooney,  50  Cal.  610 ;  Harden  v.  A.  & 
N.  R.  Co.,  4  Neb.  521. 

*  Lewis  V.  Coulter,  10  O.  S.  451; 
Dodge  v.  Chandler,  13  Minn.  105;  Mat- 
tisonv.  Smith,  i  RobL  706. 

»  Id. 

^  State  v.  Commissioners,  11  O.  S. 
183. 
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fore  denies  the  same.  If,  however,  the  defense  is  of  such  a 
nature  that  it  is  apparent  that  he  could  ascertain  the  truth  in 
regard  to  the  charge  made  in  the  petition,  as  where  the  facts 
are  in  a  public  record,  this  form  of  denial  is  not  available.* 
If  permitted  to  remain  in  the  answer,  however,  the  allegations 
will  be  sufficient  to  constitute  a  denial. 

An  affirmative  defense  cannot  be  proved  under  a  general 
denial.  Under  a  general  denial  nothing  can  be  given  in  evi- 
dence which  does  not  tend  to  prove  or  disprove  the  facts  stated 
in  the  petition.^ 

At  common  law,  under  the  general  issue,  the  defendant 
could  introduce  proof  of  any  fact  tending  to  show  that. at  the 
commencement  of  the  suit  the  plaintiff  had  no  subsisting  cause 
©faction.^  And  it  was  held  that  the  defendant  could  prove 
on  the  trial  any  fact  that  would  defeat  the  action,  such  as  pay- 
ment, release,  accord  and  satisfaction,  etc.  Such  a  mode  of 
pleading  was  productive  of  great  injustice  in  many  cases,  and  in 
England  led  to  the  passage  of  an  act  restricting  the  general 
issue  to  the  denial  of  the  truth  of  the  declaration.^  And  this 
rule  has  been  adopted  in  all  the  code  states,  thus  preventing 
misapprehension  and  surprise.  If,  therefore,  a  defendant  de- 
sire to  avail  himself  of  any  defense  in  the  nature  of  confession 
and  avoidance,  that  is,  admit  the  facts  as  stated  in  the  petition, 
but  allege  other  facts  which  show  a  non-liability,  such  as  pay- 
ment, release,  fraud,  etc.,  he  must  plead  the  same. 

A  s^eneral  denial  i^  admissible  only  where  the  defend- 
ant desires  to  put  in  issue  the  whole  cause  or  causes  of  action 
denied,  and  is  equally  as  efficacious  as  specific  denials  of  each 
allegation  separately.  If  the  denial  is  defective  in  form,  the 
remedy  is  by  motion  to  make  it  definite  and  certain.  A 
demurrer  will  not  lie. 

It  is  always  hazardous  to  a  defendant,  however,  to  make  a 
denial  in  an  equivocal  form,  as  on  the  trial  the  court,  in  con- 
struing the  pleadings,  may  instruct  the  jury,  or  if  a  jury  is 
waived,  hold  that  certain  facts  stated  in  the  petition  are  not 
denied,   and,  therefore,   need  not  be   proved.     There    is  no 

^  Smalley  v.    Isaacson,   40    Minn.  ^  Stephen  on  Pleading,  pp.  179-180. 

450.  *  3  &  4  W.  IV.,  ch.  42. 

«  The  A.  &  N.   R    Co.   v.   Wash- 
bum,  5  Neb.  125. 
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excuse  for  such  pleading,  as  a  full,  unequivocal  denial  can  be 

expressed  in  few  words. 

If  a  greneral  denial  is  appropriate  to  certain  paragraphs^ 

but  not  to  all,  the  paragraphs  to  which  it  is  not  intended  to 

apply  may  be  excepted,  and  the  denial  made  to  cover  the 
remainder.  In  such  case  it  is  unnecessary  to  admit  the 
excepted  allegations,  as  all  that  are  not  denied  are  admitted, 
but  no  objection  exists  to  that  mode  of  pleading,  and  it  makes 
definite  and  certain  what  is  intended  to  be  admitted  and  what 
denied. 

A  very  objectionable  form  of  denial  is  to  deny  "  each  and 
every  allegation  of  said  petition,  except  as  hereinafter 
admitted,"  and  then  the  pleader  proceeds  to  admit  certain  facts, 
but  leaving  it  uncertain  what  is  denied.  The  defendant  should 
be  required,  on  motion,  to  make  his  denial  specific.  A  gen- 
eral denial  may  be  substantially  in  the  following  form:  "  The 
defendant,  in  answer  to  the  petition  of  the  plaintiff,  denies  each 
and  every  allegation  therein  contained.*'^ 

A  specific  denial  is  a  denial  of  one  or  more  allegations  in 
a  petition  or  complaint.  Whether  or  not  it  raises  an  issue, 
must  be  determined  from  the  character  of  the  allegations 
denied  —  that  is,  whether  the  allegations  so  denied  are  neces- 
sary to  enable  the  plaintiff  to  maintain  the  action.  If  they  are 
not,  then  such  denial  constitutes  no  defense.  Thus,  in  an 
action  for  the  value  of  goods,  suppose  the  defendant  should 
deny  that  the  goods  were  of  the  value  stated  in  the  petition, 
this  would  not  defeat  a  recovery,  because  the  question  at  issue 
would  be  the  liability  of  the  defendant  to  the  plaintiff  to  pay 
for  the  goods,  and  the  value  alleged  in  the  petition  is  not  ad- 
mitted by  the  failure  to  deny  the  same.  Hence,  the  denial  is 
immaterial.  And  where  time  and  place  are  not  material  facts 
to  be  proved  by  the  plaintiff  to  entitle  him  to  recover,  the 
failure  to  deny  the  same  is  not  an  admission  of  the  truth  of  the 
allegations,  because  they  are  immaterial  facts  which  need  not 
be  proved  as  alleged. 

Time  and  place  material,  when.  A  different  rule  obtains, 
however,  when  such  allegations  are  material   as  in  case  of  a 

^  Lewis  r.  Coulter,  10  O.  S.  451;  son  v.  Erie  R.  R.  Co.,  45  N.  Y.  474; 
IVard  V.  Packard,  18  Cal.  391;  Thomp-         Morrison  v.  O'Reilly,  2  Utah,  165. 
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contract,  legal  where  made,  but  invalid  where  the  action  is 
brought,  or  where  certain  questions  in  relation  to  the  statute 
of  limitations  arise.  In  such  cases  time  and  place  become  ma- 
terial facts,  and,  if  not  denied,  are  admitted  to  be  true.  A 
specific  denial,  therefore,  must  be  of  a  material  fact  to  tender 
an  issue,  and,  if  the  matter  denied  is  immaterial,  the  denial  is 
of  no  avail.  A  defendant,  therefore,  who  rests  his  defense  on 
a  special  denial  of  some  of  the  allegations  of  a  petition  must 
consider  whether  the  allegations  so  denied  are  material. 

The  denial  should  be  clear  and  direct^  and  not  in  the 
form  of  a  negative  pregnant.  A  negative  pregnant  is  defined 
as  such  a  form  of  negative  expression  as  may  imply  or  con- 
vey with  it  an  affirmative.  ^  In  other  words,  it  is  an  ambigu- 
ous form  of  denial,  by  which  it  is  not  certain  what  is  intended 
to  be  denied.  In  the  language  of  the  common  law  pleaders, 
the  denial  is  pregnant  with  admissions,  and  hence  does  not 
present  a  good  issue.  ^ 

Thus,  a  denial  in  the  language  of  the  petition,  that  the  de- 
fendant negligently,  etc.,  committed  the  act  complained  of, 
is  not  a  denial  that  he  committed  the  same.^  In  the  last  case 
it  was  alleged  in  the  petition  **  that  the  proofs  of  loss  were  filed 
with  the  secretary  of  the  defendant  on  the  31st  of  March,  1866, 
andthe  answer  denied  that  the  proofs  were  filed  as  alleged  in  the 
complaint."  The  court  held  that  this  was  an  admission  that 
they  were  properly  filed  within  the  time  required.  So  in  Brad- 
bury V.  Cronise,*  where  it  was  alleged  in  the  petition  that  the 
plaintiff  performed  certain  labor  for  the  defendant  at  his  re- 
quest, and  the  defendant  answered,  denying  that  such  labor 
was  performed  at  his  request,  the  court  held  that  the  answer 
admitted  the  performance  of  the  labor.  These  cases  undoubt- 
edly state  the  law  correctly.  The  denial  must  be  to  the  sub- 
stance of  the  allegation,  and  not  to  the  mere  manner  and  form. 
To  deny  that  an  allegation  is  true  in  manner  and  form  as  al- 
leged in  the  petition,  is  not  a  denial  of  its  truth  in  any  manner 
and  form. 

'  2  ^uv.  Law  Diet.  212.  Young  v.   Catlett,  6  Duer,  437;  Lamey 

•  See  Stephens  PI.  p.  381 ;  Gould's  v.   Mooney,  50  Cal.   610 ;  Schaetzel  v. 

PL,  ch.  6,  §  30;  Bliss  Code  PL   $   332.  German  town,  etc.,  Ins.  Co.,  22  Wis.  412. 

'  Harden  v.  A.  &  N.  R.  Co., 4 Neb.  *  46  CaL  287. 

521 ;  Moser  v.  Jenkins,  5  Oregon,  447 ; 

y 
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In  Arthur  v.  Brooks  ^  the  defendants  filed  an  answer  in 
which  they  "  say  that  they  deny,"  etc. 

The  court  held  this  was  not  equivalent  to  a  positive  de- 
nial. This  form  of  pleading  is  objectionable,  as  the  word 
"  say"  is  superflous  and  weakens  the  denial,  and  it  is  much 
better  to  answer  directly  that  the  defendant  denies,  but  that 
form  is  nevertheless  a  denial,  and,  if  it  is  not  objected  to, 
should  be  sustained.^ 

A  denial  should  be  direct,  not  ambigruous,  evasive  or 
equivocal;  nor  to  the  manner  and  form,  nor  in  the  alternative, 
and  must  deny  the  facts  alleged,  and  not  merely  the  liability 
of  the  defendant.  But  while  the  denial  must  be  direct  and 
positive,  the  verification  of  the  answer  need  only  be  that  the 
defendant  believes  the  answer  is  true.  A  mere  legal  proposi- 
tion containing  no  element  of  fact,  such  as  if  in  an  action  on  a 
promissory  note,  after  stating  the  essential  facts  to  show  the 
defendant's  liability,  the  pleader  should  add  "  by  reason  of 
which  the  defendant  became  liable  to  the  plaintiff,  '*  is  a  mere 
inference  from  the  facts  previously  stated,  and  if  stated  alone, 
without  any  facts  to  support  it,  will  not  be  sufficient;  but  if 
any  element  of  fact  is  stated  upon  which  the  plaintiff  bases  his 
right  to  recover,  it  may  be  denied,  and  issue  taken  thereon. * 

General  and  special  denials  should  not  be  made  of  the 
same  matter*  Where  a  general  denial  has  been  .interposed 
to  a  petition,  or  certain  paragraphs  of  Ihe  same,  a  specific 
denial  should  not  be  made  to  the  same  matter,  as  it  needlessly 
encumbers  the  record,  and  the  defendant  may  be  required  to 
elect  upon  which  he  will  rely. 

It  is  unnecessary  to  number  specific  denials,  as  the  provision 
of  the  code  applies  only  to  affirmative  defenses.* 

A  specific  denial  may  be  substantially  in  the  following 
fdrrti :  "  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 
denies  each  and  every  allegation  contained  in  paragraphs  Nos. 
3  and  4  of  said  petition.*' 

^  14  Barb.  533.  •*  Haines  v.  Herrick,  9  Abb.  N.  C* 

^  Munn  V.  Taulman,  i  Kas.   254;  379. 

Moen  V.  Eldred,  22  Minn.  538;  Jones  v.  *  Otis  v.  Ross,  8  How.  Pr.  193,  In 

Ludlnm,  74  N.  Y.  61;  Espinosa  v.  Greg.  Colorado  all  denials  appear  tobespedaL 

oiy,  40  Cal.  61.  Alden  v.  Carpenter,  4  Colo.  L.  Rep.  43a 
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Sham  deniaL  At  cotnihoh  law  a  sham  plea  is  liable  to  be 
stricken  out  on  motion.  ^  The  design  of  the  code  is  to  have  the 
parties  state  the  truth  in  their  pleadings.  Therefore,  where  it 
is  apparent  from  the  answer  itself  that  it  is  false,  it  may  be 
stricken  out  on  motion. 

Thus,  suppose  the  defendant  in  his  answer  to  an  action 
on  a  promissory  note  alleged  to  have  been  executed  by  him- 
self should  say  that  he  had  no  means  of  knowing  whether  the 
note  was  genuine  or  not,  and  therefore  denied  the  same,  such 
an  answer  would  be  false  upon  its  face,  and  therefore  should  be 
stricken  out. 

This  rule  should  be  applied  in  all  cases  where  it  is 
apparent  that  the  answer  is  mere  pretense  set  up  in  bad  faith 
and  without  color  of  fact. 

What  may  t>o  proved  under  a  deniaL  The  intention  of 
the  framers  of  the  code  was  to  require  each  party  to  make  a 
plain,  concise  and  distinct  statement  of  the  facts  he  intends  to 
prove  in  order  to  maintain  his  action,  or  his  defense  to  the 
action,  and  thereby  inform  the  adverse  party  of  the  precise 
grounds  upon  which  he  intended  to  rely. 


\i  Chit  PL  541;  Oakley  v. 
Devoe,  12  Wend.  196;  Bowen  v.  Bis- 
Sell,  6  Id.  511. 

The  parties  are  required  to  plead 
the  &cts;  in  effect,  state  the  truth,  so  that 
the  actual  controversy  between  them  may 
be  presented  to  the  court.  If,  therefore, 
it  is  apparent  that  the  statement  is  false, 
the  answer  may  be  stricken  out  as 
sham.  This  question  was  recently  de- 
cided by  the  Supreme  Court  of  Minne- 
sota in  Smalley  v.  Isaacson,  40  Minn. 
45a  In  that  case  the  defendant  denied 
**  any  knowledge  or  information  sufficient 
to  form  a  belief  of  the  allegations  in  the 
complaint  respecting  the  title  of  the  re- 
spective parties,  incmding  those  setting 
forth  the  ownership,  death  and  will  of 
Michael  Sullivan,  and  its  probate, "etc. 
The  court. says:  "Where  a  motion  is 
made  to  strike  out  such  denials  as  sham, 
and  it  is  made  to  appear,  not  by  the  com- 
phunt  alone,  but  by  other  evidence,  that 
the  matter  denied  is  of  record  easily  ac- 


cessible to  the  defendant,  as  where  it  is  of 
record  in  the  county  where  defendant  re- 
sides, so  that  it  may  be  said  he  purposely 
avoids  informing  himself  of  that  which 
he  has  only  to  look  to  in  order  to  see,  the 
denials  will  be  struck  out.  But  they  can- 
not be  disregarded  so  long  as  they  re- 
main in  the  answer.  While  there  they 
make  an  issue."  But  an  answer  which 
contains  a  general  denial  of  the  cause  of 
action  alleged  in  the  petition  cannot 
be  stricken  out  as  sham.  Martin  v.  Erie 
Pres.  Co.,  48  Hun,  81;  People  v.  Tunni- 
cliff,  17  Civ.  Proc.  R.  381;  Warner  v. 
U.  S.  Land&  Inventment  Co. ,  53  Hun, 
312;  McDermott  v.  Deither,  40  Minn. 
86.  An  answer  denying  on  information 
and  belief  that  the  plaintiff  is  the  holder 
and  owner  of  the  note  in  suit,  and  aver- 
ring that  another  is  the  holder  and  own- 
er, cannot  be  stricken  out  as  sham.  Colt 
V.  Davis,  50  Hun,  366;  Buie  v.  Brown, 
104  N.  C.  335;  Churchill  v.  Witbcck, 
24  Abb.  N.  C.  122. 
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A  general  denial  only  puts  in  issue  the  facts  stated  in  the 
petition,  and  imposes  upon  the  plaintiff  the  necessity  of  prov- 
ing such  facts  in  order  to  maintain  his  cause  of  action;  and 
the  evidence  offered  on  behalf  of  the  defendant  must  be  lim- 
ited to  disproving  the  plaintiff's  petition.  ^ 

In  some  cases  it  has  been  held  that  the  form  of  the  denial, 
so  that  it  was  explicit,  was  not  material.  Thus,  in  an  action  to  . 
recover  personal  property,  an  allegation  that  the  property  be- 
longs to  a  third  person  was  held  not  new  matter,  but  another 
form  of  denial  of  the  plaintiff's  ownership  and  right  of  posses- 
sion.^ The  decisions  are  not  entirely  in  harmony,  nor,  indeed, 
consistent  as  to  what  may  be  proved  under  a  general  denial. 

The  language  of  the  code  is  plain  and  unambiguous,  and 
should  be  followed.  If  the  defendant  intends  to  introduce 
evidence  which  does  not  come  strictly  within  the  rule  contro- 
verting the  plaintiff's  cause  of  action,  he  should  be  required  to 
plead  the  facts  constituting  the  alleged  defense,  and  not  be  per- 
mitted to  take  the  adverse  party  by  surprise.  In  some  of  the 
states,  in  actions  of  replevin,  and  also  in  ejectment,  the  code 
authorizes  the  defendant  to  prove  the  facts  constituting  his 
defense  under  a  denial.  But  those  cases  are  exceptions  to  the 
general  rule. 

The  consideration  of  the  contract*  The  right  of  the 
defendant,  under  a  general  denial,  to  show  that  there  is  no 
consideration  for  the  contract  sued  upon,  depends  to  some 
extent  upon  the  nature  of  the  instrument.  Thus,  in  negotiable 
paper  and  other  instruments  which  import  a  consideration, 
such  consideration  need  not  be  pleaded,  nor  in  the  first  instance 
proved. 

If  the  defendant  wishes  to  avail  himself  of  the  defense  of 
want  of  consideration,  he  must  plead  it. 

If  the  plaintiff  in  his  petition  should  allege  a  consideration, 
it  is  probable  that,  under  a  denial,  the  defendant  may  disprove 
it,  as  the  fact  is  thus  put  in  issue. 

In  actions  upon  contracts,  where  the  consideration  must  be 

^  A.  &  N.  R.  R.  V.  Washburn,  5  164;  Kennedy  v.  Shaw,  38  Ind.  474; 
Neb.  124.  Griffin  v.  Long  Island  R.  Ca,  loi  N. 

'  Woodworth  v.  Knowlton,  22  Cal.        V.  348. 
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alleged,  the  defendant,  under  a  general  denial,  may  prove  the 
want  of  it,' 

Argramentative  denials.  A  statement  of  facts  which  is 
merely  inconsistent  with  those  stated  by  the  plaintiff  in  his 
petition  is  a  mere  denial. 

It  admits  nothing.  It  is  not  new  matter.  It  merely  denies 
the  facts  stated  in  the  petition. 

It  is  an  objectionable  form  of  denial  in  which  evidence  is 
pleaded  in  support  thereof.^  In  effect  it  is  a  denial  of  the 
truth  of  the  petition,  because  the  evidence  will  show  certain 
other  facts  inconsistent  with  the  petition. 

I>enial  of  legral  conclusions.  At  common  law,  the  plea  of 
nil  debit  puts  in  issue  the  defendant's  liability.  Under  the 
code,  however,  a  mere  denial  of  the  indebtedness  puts  in  issue 
no  fact.  It  is  merely  a  denial  of  a  legal  conclusion,  and  con- 
stitues  no  defense.*  Where,  however,  the  legal  conclusions 
contain  certain  facts,  and  no  objection  is  made  to  the  form  of 
the  statement,  it  may  be  sufficient. 

Thus,  in  a  case  in  Ohio,^  where  the  action  was  brought  for 
additional  rent,  it  was  alleged  that,  in  pursuance  of  said  written 
lease  and  according  to  the  statute,  ♦  ♦  ♦  /the  leased  lands 
were  ♦  ♦  ♦  duly  and  legally  appraised  at  fifty-five  dollars 
per  acre. 

To  this  petition  the  defendant  answered  that  "  said  revalua- 
tion and  appraisement  was  not  duly  and  legally  made,  accord- 
ing to  and  in  pursuance  of  the  said  lease  and  the  statute  in  such 
case  made  and  provided,  as  averred  in  said  petition." 

These  were  the  only  allegations  in  the  answer. 

Judge  Swan,  in  the  opinion  (page  298).  says:  "  If  what, 
under  the  common  law  pleadings,  was  denominated  a  legal 
deduction  or  conclusion  of  law,  is  alleged,  it  may  or  may  not 
contain  also  a  fact  constituting  a  cause  of  action  or  defense, 
but  if  it  does,  and  is  indefinite  and  uncertain,  ♦  ♦  ♦  the 
opposite  party  may,  by  motion,  require  it  to  be  made  definite 

'  Dubois  V.  Hermance,  56  N.  Y.  673;  Cockroft,  4  Ed.  Smith,   34.     No  doubt 

Eldridge  v,  Mather,  2  Comstock,  157;  the  petition  may  be  so  unskillfully  drawn 

Weaver  v.  Barden,  49  N,  Y.  286.  that  a  denial  of  indebtedness  would  put 

'  Bliss  Code  PL  $  333.  in  issue  the  facts  stated  in  the  petition. 

»  Wells  V.  McPike,  21    Cal.   215;  *  Trustees  v.  Odlin,  8  O.  S.  293. 

Secley  v.  Engell,  17  Barb.  530;  Drake  v. 
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by  motion.  He  cannot  demur,  as  at  common  law,  nor  object 
to  the  pleading  on  error.  There  may  be  mere  abstract  propo- 
sitions or  conclusions  of  law  which  contain  no  fact  whatever. 
It  is  enough,  however,  for  the  present  case,  to  say  that  the 
deduction  or  conclusion  of  law  in  the  answer  in  this  case,  con- 
strued as  ordinary  language,  does,  in  an  indefinite  manner, 
which  the  other  party  did  not  object  to,  put  in  issue  the  fact 
whether  there  was  any  valid  appraisement  made. 

"  The  plaintiff,  having  proceeded  to  trial,  waived  objections 
to  its  indefiniteness.  It  will  be  observed  that  there  were  cer- 
tain statements  of  fact  commingled  with  the  Jegal  conclusions^ 
and  no  objection  being  made  until  after  verdict,  the  answer  was 
held  sufficient. " 

This,  no  doubt,  is  correct. 

The  rule  may  be  briefly  stated  that  a  mere  denial  of  a  legal 
conclusion,  such  as  the  indebtedness  of  the  defendant  to  the 
plaintiff,  does  not  put  in  issue  the  facts  stated  in  the  petition 
which  show  the  liability  of  the  defendant,  but  an  answer  which 
contains  a  commingling  of  facts  with  legal  conclusions  may  be 
held  sufficient,  if  no  objection  is  made  before  or  at  the  trial, 
and,  if  possible,  it  should  be  sustained  after  judgment. 

PLEAS. 

Under  the  chancery  practice,  a  plea  was  a  special  answer 
showing  or  relying  upon  one  or  more  things  as  a  cause  why 
the  suit  should  be  either  dismissed,  delayed  or  barred.^  A 
plea  at  common  law  was  the  defendant's  answer  by  matter  of 
fact  to  the  plaintiff's  declaration.  ^ 

Pleas  were  of  various  kinds:  In  abatement,  confession  and 
avoidance,  pleas  in  bar,  etc. 

At  common  law,  pleas  must  be  pleaded  in  their  order. 
That  is,  dilatory  pleas  must  be  made  and  disposed  of  before  a 
plea  in  bar  could  be  entertained. 

All  defenses  to  be  pleaded  in  one  answer.  Under  the 
code,  however,  all  the  defenses  which  a  defendant  may  have 
are  to  be  pleaded  at  one  time  in  one  answer. 

»  Mitford's  Eq.    PL,   Jeremy   Ed.  «  Bouv.  Law  Diet.  334 

219;  Cooper  Eq.  PL   223;    Story   Eq. 
PL  649. 
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Therefore,  matter  in  abatement  may  be  joined  wifh  a  plea 
to  the  merits.^ 

On  the  trial  of  the  case,  however,  the  judge  should  instruct 
the  jury  to  distinguish  between  the  different  classes  of  defenses, 
and  direct  them  to  find  a  verdict  upon  each  defense,  so  that  in 
case  the  verdict  is  against  the  plaintiff,  it  may  appear  whether 
it  was  rendered  in  abatement  or  upon  the  merits.  ^ 

In  Connecticut,  Indiana  and  Oregon  pleas  in  abatement  are 
to  be  pleaded  and  determined  before  an  answer  to  the  merits 
is  interposed.  * 

The  word  "  pleas,"  by  name,  is  not  used  in  the  code,  but 
it  may  be  used  as  a  convenient  mode  of  designating  certain 
defenses. 

Confession  and  avoidance.  New  matter.  In  Chitty  on 
Pleading*  it  is  said  :  -  "  The  plea  in  avoidance  must  therefore 
give  color  to  the  plaintiff,  that  is,  must  give  him  credit  for  hav- 
ing an  apparent  or  prima  facie  right  of  action,  independently 
of  the  matter  disclosed  in  the  plea,  to  destroy  it. " 

And  the  code  has  not  changed  the  general  rule  that  the 
defense  of  new  matter  which  avoids  the  facts  stated  in  the  pe- 
tition, admits  the  apparent  right  of  the  plaintiff.  The  confes- 
sion is  only  implied  from  the  nature  of  the  defense,  and  is  not 
necessarily  an  absolute  one.^ 

Consistent  defenses.  Where  a  cause  of  action  is  truthfully 
stated,  and  the  plaintiff  would  have  a  right  to  recover  but  for 


»  Sweet  V.  Tuttle,  14  N.  Y.  465 ; 
Gardner  v.  Clark,  21  N.  Y.  399;  Free- 
man V.  Carpenter,  17  Wis.  130;  Dutcher 
V.  Dutcher,  39  Id.  65 1  ;  Little  v.  Har- 
rington, 71  Mo.  390. 

*  Bliss  Code  PI.  §  345  ;  Gardiner  v. 
Clarke,  21  N.  Y.  465.  Selden,  J.,  says: 
"  The  only  serious  inconvenience  suggest- 
ed as  likely  to  result  from  this  construc- 
tion of  the  code  is  that  when  an  answer 
embraces  both  a  defense  in  abatement 
and  one  in  bar,  if  the  jury  find  a  general 
verdict,  it  will  be  impossible  to  determine 
whether  the  judgment  rendered  upon  the 
verdict  should  operate  as  a  bar  to  another 
suit  for  the  same  cause  of  action  or 
not     It  would,  however,  be  the  duty  of 


the  judge  at  the  circuit  in  such  a  case  to 
distinguish  between  the  several  defenses 
in  submitting  the  cause  to  the  jury,  and 
to  require  them  to  find  separately  upon 
these.  In  that  way  it  is  probable  that 
the  confusion  which  might  otherwise  re- 
sult may  in  most  cases  be  avoided.  At 
all  events,  Xhe  code  admits,  I  think,  no 
other  construction." 

*  Hopwood  V.  Patterson,  2  Oreg. 
49;  Robertson  v.  St.  Louis,  etc.,  Co.,  57 
Mo.  86,  since  overruled ;  Little  v.  Har- 
rington, 71  Mo.  390. 

♦Vol.  I,  527. 

*  Morgan  v.  Hawkeye  Ins.  Co.,  37 
Iowa,  359. 
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the  existence  of  other  facts,  such  as  payment,  accord  and  satis- 
faction, release,  etc.,  a  general  denial  should  not  be  made  — 
in  fact,  cannot  be,  truthfully,  as  the  pleas  are  inconsistent. 
While  the  code  permits  a  defendant  to  set  forth  in  his  answer 
as  many  grounds  of  defense,  counterclaim  or  set-off  as  he 
may  have,  and  places  no  limitation  upon  the  right,  except  that 
the  party  shall  state  in  the  verification  that  he  believes  the  facts 
stated  in  the  answer  to  be  true,  yet  this  clearly  requires  con- 
sistent defenses,  because  it  is  impossible  for  two  alleged 
grounds  of  defense,  which  plainly  contradict  each  other,  to  be 
true.  ^ 

The  equity  rule,  which  is  substantially  that  of  the  code, 
is  stated  by  Chancellor  Walworth,  in  Hopper  v.  Hopper,  2  as 
follows:  A  defendant  "  cannot  set  up  two  defenses  which  are 
so  inconsistent  with  each  other  that  if  the  matters  constituting 
one  defense  are  truly  stated,  the  matters  upon  which  the  other 
defense  is  attempted  to  be  based  must  necessarily  be  untrue  in 
point  of  fact."* 

Defenses,  how  divided.  Defenses  are  divided  by  the 
code  into  denials  and  new  matter  constituting  a  defense, 
counterclaim  (or  set-off).  A  defense,  properly  speaking, 
goes  only  to  the  cause  of  action  set  forth  in  the  plaintiff's  pe- 
tition, and  new  matter  constituting  a  defense  is  but  an  addi- 
tional statement  to  that  made  by  the  plaintiff  in  his  petition, 
to  show  that  he  has  no  right  to  recover. 

Thus,  in  an  action  on  a  contract,  the  defendaat  may  plead 
infancy,  fraud,  release,  coverture,  etc.  In  making  such  de- 
fense the  defendant  impliedly  admits  his  liability  but  for  the 
facts  stated  in  the  answer. 

Defenses  must  be  consistent.  The  facts  so  stated  as  a 
defense  must  be  consistent.  A  party,  therefore,  cannot  allege 
two  distinct  grounds  which  clearly  contradict  each  other,  be- 


^  See  Citizens'  Bank  v.  Closson,  29 
O.  S.  78. 

*  1 1  Paige,  46. 

'  The  rule,  as  stated  in  DanielPs  Ch. 
Pr.  (4  Am.  ed.)  713-4,  is  that  although 
a  defendant  may  be  permitted  to  set  up  by 
his  answer  several  defenses  as  the  con- 
sequence of  the  same  state  of  facts, 
or  of  facts   which  are  consistent  with' 


each  other,  a  defendant  cannot  insist 
upon  two  defenses  which  are  inconsist- 
ent with  each  other,  or  are  the  conse- 
quence of  inconsistent  facts.  And  in 
the  application  of  this  rule  it  makes  no 
difference  whether  the  inconsistent  de- 
fenses are  each  substantially  relied  upon 
or  are  set  up  in  the  alternative. 
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cause  it  is  impossbie  for  both  to  be  true.  Thus,  a  party  can- 
not deny  the  execution  of  a  promissory  note  and  plead  that 
he  has  paid  the  same,  because  his  plea  of  payment  is  an  ad- 
mission of  his  execution  of  the  note,  and  is  inconsistent  with 
his  denial  of  making  the  same.  ^ 

Inconsistent  defenses.  The  consistency  of  the  several  de- 
fenses pleaded  by  a  defendant  is  not  to  be  determined  by  the 
rules  of  the  common  law,  but  by  their  apparent  truthfulness. 
Thus,  a  defendant  may  deny  the  cause  of  action,  as  in  the  mak- 
*ng  of  a  note,  and  plead  the  statute  of  limitations.  Both  of 
these  defenses  may  be  true,  and  are.  not,  in  fact,  inconsistent, 
and  under  the  code  both  are  available  to  the  defendant.  ^  So 
a  full  settlement  and  satisfaction  of  the  demand  in  suit  and  the 
statute  of  limitations  may  be  pleaded  together.  ^ 

Not  inconsistent  if  both  may  be  true.  Two  or  more  de- 
fenses are  inconsistent  only  when  the  proof  of  one  necessarily  dis- 
proves the  other.  Two  statements  are  not  inconsistent  when 
both  may  be  true,  and  both  may  be  joined  under  the  code.* 


*  In  general,  the  pleadings  are 
sworn  to,  the  object  being  to  obtain,  as 
far  as  possible,  a  true  statement  on  paper 
of  the  alleged  cause  of  action  and  the 
purported  defense  thereto.  The  de- 
fenses, therefore,  whatever  they  may  be, 
should  be  consistent  with  each  other.  If 
they  are  inconsistent  and  in  conflict  with 
each  other,  the  court  may  require  the 
party  pleading  the  same  to  elect  upon 
which  he  will  rely. 

*  Willsonv.Cleaveiand,  3oCal.  192. 

*  Conway  v.  Wharton,    13    Minn. 

145. 

*  Nelson  v.  Boadhack,  44  Mo.  569; 
McAdow  V.  Ross,  S3  ^d.  199.  In  Steb- 
bins  V.  Lardner,  decided  by  the  Supreme 
Court  of  South  Dakota,  48  N.  W.  R. 
847,  the  answer  of  the  defendants  was 
that  "  they  deny  that  the  plaintiffs  are 
the  owners  of  the  note  in  suit,  deny 
demand  and  notice,  plead  payment  and 
the  release  of  Lardner  after  the  action 
^vas  commenced."  The  court  assumed 
that  these  defenses  were  inconsistent, 
although  it  is  evident  that  all  of  them 
may  be  true.  It  is  said:  "Assuming,  then, 


that  the  two  defenses  are  inconsistent, 
we  do  not  think  defendants  were  re- 
quired to  abandon  one  defense  in  order 
to  secure  the  benefit  of  the  other,  under 
the  provisions  of  our  code,  or  that  the 
first  defense  pleaded  was  in  effect  aban- 
doned by  pleading  in  a  supplemental  an- 
swer another  defense  inconsistent  with 
it.  That  part  of  subdivision  2,  }  4915, 
Comp.  Laws  relating  to  this  subject  is  as 
follows:  •  The  defendant  may  set  forth 
by  answer  as  many  defenses  and  counter- 
claims as  he  may  have,  whether  they  be 
such  as  have  been  heretofore  denominated 
legal  or  equitable,  or  both.  They  must 
each  be  separately  stated,  and  refer  to 
the  causes  of  action  which  they  are  in- 
tended to  answer  in  such  manner  that 
they  may  be  intelligibly  distinguished.* 
It  will  be  observed  that  the  right  to 
plead  as  many  defenses  and  counter- 
claims as  a  party  may  have  is  only  limit- 
ed or  qualified  by  the  provision  that 
they  must  be  separately  stated.  We 
are  asked  in  this  case  in  effect  to  insert 
*  consistent '  before  *  defenses,'  as  was 
done  by  the  legislature  of  Missouri,  and 
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Thus,  the  defendant  may  deny  that  the  plaintiff  is  the  owner  of 
the  obligation  sued  on,  plead  payment  of  the  same  and  the 
statute  of  limitations,  because  all  of  these  defenses  may  be  true. 
Contradictory  defenses.  While,  under  the  code,  the  de- 
fendant may  set  forth  as  many  grounds  of  defense  as  he  may 
have,  yet  there  is  an  implied  condition  that  they  shall  be  actual 
defenses  —  in  other  words,  be  true.  It  would  be  a  reproach 
upon  the  administration  of  justice  to  hold  that  a  defendant 
could  set  up  defenses  ad  libitum  without  regard  to  their  being 
made  in  good  faith.  If  such  a  rule  became  general,  it  would 
tend  to  defeat  the  purpose  of  the  code,  and  result  in  many 
cases  in  the  perjury  of  witnesses  and  the  subversion  of  justice.^ 
The  code,  however,  is  not  to  be  so  construed  as  to  prevent  a 
party  from  setting  up  actual  defenses  which  do  not  in  fact 
contradict  each  other,  although  at  common  law  one  of  the 
defenses  following  a  denial  by  implication  of  law  admits  the 
plaintiff's  claim.  ^ 


recently  by  the  legislature  of  New  York, 
by  an  amendment  to  their  code  upon  that 
subject,  but  we  do  not  feel  authorized 
to  do  this,  and  must,  under  our  code,  hold 
that  parties  cannot  be  compelled  to  elect 
between  two  inconsistent  defenses,  or  be 
precluded  from  giving  evidence  under 
one  defense  because  some  other  defense 
is  actually  or  apparently  inconsistent 
with  it,  and  this  view  is  sustained,  we 
think,  by  the  better  authority.  *' 

^  In  Citizens*  Bank  v.  Closson,  29 
O.  S.  78,  the  defendant  denied  the 
execution  of  the  note,  and  as  a  second 
defense  alleged  that  if  the  signature  was 
genuine,  it  was  obtained  by  a  fraudulent 
and  cunningly  devised  scheme  "  or  trick, 
without  his  knowledge,  and  that  he  was 
induced  by  false  and  fraudulent  represen- 
tations of  Farmer  &  Co.  (the  payees)  to 
sign  certain  papers  represented  to  be  mere 
receipts  or  orders  relating  to  a  proposed 
agency  for  selling  a  patent  invention,  and 
if  he  signed  the  note,  his  signature  was 
procured  by  making  him  believe  he  was 
signing  one  of  the  receipts  or  orders;  that 
it  was  obtained  without  consideration, 
and  the  bank  had  knowledge  of  those 


facts  when  it  purchased  the  note.**  These 
defenses  were  held  to  be  properly  joined, 
and  the  decision,  no  doubt,  is  correct. 
The  defendant  had  not  intended  to  give  a 
note,  and  had  not  knowingly  signed  such 
an  instrument;  he  could  therefore,  deny 
its  execution;  and  the  second  defense  does 
not  contradict  the  denial,  but  rather  sup- 
ports it  by  showing  how  a  note  of  the 
kind  set  out  in  the  petition  came  into 
existence.     A  denial  has  also  been  sos* 
tained  with  a  plea  of  infancy.    Mott  v. 
Burnett,  2  E.  D.  Smith,  50.   The  proper 
course  in  such  case,  however,  is  to  admit 
the  signature,  but  plead  mfancy  as  a  de- 
fense.    A  denial  and  want  of  considera* 
tion  may  be  pleaded  together.     Thus, 
suppose  the  action  is  upon  a  promissory 
note,  and  the  defendant  denies  its  execa- 
tion,  and  that  there  was  a  consideration 
for  the  note.    The  second  defense  admits 
the  execution  of  the  note  only  by  an  iin> 
plication  of  law,  and  is  not  an  admission 
oi  facU    Pavey  v.  Pavey,  30  O.  S.  600; 
Nelson  v.  Boadhack,  44  Mo.  569  ;  Bell 
V.  Brown,  22  Cal.  671.     Both  defenses 
may  be  true. 
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Denial  causes  injury^  when.  In  many  cases  a  defendant 
by  interposing  a  general  denial  deprives  himself  of  certain 
rights  which  he  would  otherwise  possess.  Suppose  the  action 
is  upon  a  promissory  note,  and  the  only  real  defense,  payment. 
This  is  an  affirmative  plea,  and  the  burden  of  proof  is  on  the 
defendant.  If  the  petition  has  been  drawn  so  as  to  state  the 
facts  correctly  as  to  the  making  and  delivery  of  the  note,  and 
the  answer  of  the  defendant  is,  in  substance,  that  he  has  paid  the 
same,  ordinarily  on  the  trial  he  will  be  entitled  to  open  and 
close  —  an  important  consideration,  and  one  that  may  turn 
the  scale  in  his  favor. 

Thus,  suppose  the  maker  should  meet  the  holder  and  pay 
him  a  part  or  all  of  the  note,  no  one  being  present,  and  no 
indorsement  of  the  amount  so  paid  being  made  or  the  note 
delivered  up.  If  in  an  action  on  the  instrument  the  defendant 
should  admit  the  making  and  delivery  of  the  same,  and  plead 
the  actual  facts  as  to  payment,  the  probability  that  he  will 
convince  the  jury  of  the  truth  of  his  testimony  will  be  very 
much  greater  if  his  answer  is  consistent  and  supported  by  his 
testimony,  than  if  a  number  of  fictitious  defenses  upon  which 
no  reliance  is  placed  are  pleaded  and  sworn  to  in  the  answer, 
but  not  supported  by  testimony. 

Partial  defenses.  It  is  not  necessary  that  the  defense 
should  apply  to  all  the  causes  of  action  set  forth  in  the  peti- 
tion, if  It  contain  more  than  one,  nor  that  it  shall  be  a  complete 
defense  to  any  one  of  them.  Thus,  in  an  action  for  the 
recovery  of  money  the  defendant  may  plead  and  prove  a 
partial  payment,  or  any  other  fact  tending  to  diminish  his  liabil- 
ity, although  it  may  not  constitute  a  complete  defense  to  the 
whole  petition  or  any  particular  cause  of  action  therein  set 
forth.  But  partial  defenses  are  to  be  pleaded  as  such,  and  not 
to  the  whole  petition.  Suppose  an  action  is  brought  upon  two 
promissory  notes  in  separate  counts  in  a  petition,  and  the 
defendant  answer  that  the  note  set  up  in  the  second  count  was 
obtained  from  him  by  fraud  and  without  consideration,  and 
was  transferred  to  the  plaintiff  after  it  became  due,  that  would 
be  a  good  defense  to  the  note  in  the  second  count,  but  not  to 
that  set  forth  in  the  first,  and  the  answer  should  be  confined  to 
the  second  count. 
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Answer  of  entire   cause  available  as   partial  defense. 

In  Fitzsimmons  v.  City  Fire  Ins.  Co.^  it  was  held  that' where 
the  defendant  assumed  to  answer  the  entire  cause  of  action,  he 
could  not  rely  upon  it  as  a  partial  defense.  To  the  same 
effect  is  Adkins  v.  Adkins.^  This,  it  is  said  in  the  case  cited 
from  Wisconsin,  was  the  rule  under  the  old  system,  and  it  is 
still  applicable  to  pleadings  under  the  code.  At  common  law 
a  partial  defense,  such  as  a  partial  payment,  partial  failure  of 
consideration,  recoupment,  etc.,  could  not  be  pl^ded  as  a 
defense,  because  it  was  not  a  full  defense  to  the  cause  of 
action;  that  is,  even  if  the  answer  was  true,  still  the  plaintiff 
was  entitled  to  judgment;  therefore,  the  answer  was  bad  on 
demurrer.^  A  plea  in  bar  either  denies  all  or  some  of  the 
essential  allegations  in  the  declaration,  in  which  case  it  was 
said  to  traverse  it,  or,  admitting  the  allegations  to  be  true, 
states  new  facts  which  will  defeat  the  action.*  But,  under  the 
general  issue,  the  defendant  could  prove  any  matter  of  defense 
tending  to  show  that  the  plaintiff  had  no  right  of  action.^  It 
was  unnecessary,  therefore,  to  plead  matters  constituting  a 
partial  defense.     In  courts  of  equity,  however,  there  was  no 


1  i8  Wis.  246. 

"48  Ind.  12-17;  Allen  V.  Randolph, 
Id.  496. 

'  At  common  law  a  plea  in  bar 
must,  as  its  name  implies,  answer  or 
bar,  i.  e.,  show  a  complete  defense  to  the 
cause  of  action,  otherwise  it  is  insuffi- 
cient. The  reason  may  be  found  in  the 
practice  under  the  general  issue,  which 
permits  the  defendant  to  give  in  evidence 
any  matter  showing  that  the  plaintiff  at 
the  commencement  of  the  suit  had  no 
cause  of  action.  The  same  latitude  has 
been  allowed  under  the  general  issue  of 
not  guilty,  in  actions  of  trespass  on  the 
case,  by  permitting  the  defendant  not 
only  to  contest  the  truth  of  the  declara- 
tion, but  in  most  cases  to  prove  any 
matter  of  defense  tending  to  show  that 
the  plaintiff  has  no  right  of  action,  even 
though  the  matter  be  in  confession  and 
avoidance,  such,  for  example,  as  a  re- 
lease or  a  satisfaction  given.  2  Green- 
leaf  Ev.   }  6;   I  Steph.   on  PL  179-180. 


If  the  action  is  on  a  bill  of  exchange  or 
promissory  note,  and  the  defendant 
denies  its  execution,  he  may  file  a  plea 
of  fion-assumpsit — he  did  not  undertake, 
and  prove  almost  any  fact  tending  to 
show  that  he  was  not  indebted.  And 
the  same  plea,  when  interposed,  if  the 
cause  of  action  has  been  settled,  dis- 
charged or  released,  is  equally  effective. 
It  is  unnecessary,  therefore,  at  common 
law  to  plead  these  facts.  Under  the 
code,  however,  the  facts  must  be  stated, 
and  all  the  facts  constituting  a  partial  or 
complete  defense.  All  technical  forms 
of  pleading  are  swept  away,  and  the 
only  rules  by  which  the  sufficiency  of 
pleadings  is  to  be  determined  are  those 
provided  by  the  code.  A  plea  in  bar, 
therefore,  should  receive  a  liberal  con- 
struction, and  if  not  entirely  established, 
should  be  sustained  so  far  as  it  is  proved 
and  constitutes  a  defense. 

"*  Stephen  PI.  70, 

^  2  (heenleaf  Ev.  \  10. 
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general  issue,  and  matters  of  defense  must  be  pleaded.  An 
answer  in  equity  first  denied  such  portions  of  the  bill  as 
were  deemed  untrue;  second,  admitted  that  certain  allega- 
tions not  controverted  were  true;  or,  third,  confessed  and 
avoided  such  allegations.^ 

This  is  substantially  what  is  required  in  an  answer  under  the 
code,  except  that  an  answer  in  equity  under  the  former  prac- 
tice was  defensive  merely.^  If  the  defendant  desired  affirma- 
tive relief,  he  must  file  a  cross-bill.  In  an  answer,  under  the 
code,  the  defendant  may  not  only  state  facts  which  will  defeat 
the  action,  but  will  entitle  him  to  affirmative  relief.  The  de- 
fendant, therefore,  should  state  the  facts  constituting  his  defense 
as  he  believes  them  to  be,  and  if  he  falls  short  of  proving  all 
the  facts  alleged,  his  defense  should  be  sustained  to  the  extent 
that  it  is  established.^ 

Equitable  defenses.  An  equitable  defense  in  pleading 
is  a  right  possessed  by  the  defendant  that  arises  from  the  facts 
stated  in  his  answer,  which  originally  could  be  enforced  only 
in  courts  of  equity.  Under  this  head  are  included  all  matters 
which  before  the  code  would  have  authorized  an'application  to 
a  court  of  chancery  for  relief  against  a  legal  liability,  but 
which  at  law  could  not  be  pleaded  in  bar.  ** 

How  pleaded*  In  all  the  code  states  it  is  agreed  that  an 
equitable  defense  may  be  set  up  against  a  legal  demands. 
There  is  a  want  of  unanimity,  however,  as  to  the  mode  of 
pleading  the  same.  In  some  states,  where  the  relief  depends 
upon  the  correction  of  a  mistake  in  an  instrument,  it  is  held 
that  the  instrument  must  be  reformed  to  express  the  agreement 
of  the  parties,  and  that  the  answer  should  set  up  the  necessary 
facts  to  authorize   such    reformation,^   while  in  qthers  it   has 


^  6  Lube's  Eq.  PI.  178. 

*  Lube's  Eq.  PI.  391 ;  2  Barb.  Ch. 
Pr.  126. 

»  12  N.  Y.  156-168. 

^  Dobson  V.  Pearce,  12  N.  Y. 
156-166. 

"Follctt  V.  Heath,  15  Wis.  665; 
Lombard  v.  Co  wham,  34  Id.  486;  Con- 
ger V.  Parker,  29  Ind.  380;  Cramer  v. 
Benton,  60  Barb.  216;  Hicks  v.  Shep> 
pard,  4  I^ns.  335.  In  Conger  v.  Parker, 
26 


suprot  the  action  was  brought  to  recover 
for  certain  crops  which  it  was  alleged 
the  defendant,  after  conveying  the  same 
to  the  plaintiff,  had  converted  to  hi^  own 
use.  In  the  answer,  the  defendant 
pleaded  an  agreement  that  the  crops  in 
question  were  reserved  by  the  defendant, 
but  omitted  from  the  conveyance  by  mis- 
take, etc. ,  but  did  not  seek  a  reformat 
tion  of  the  conveyance.  The  court  held 
that  the  answer  wasbad,^s  the  defenJani 
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been  held  that  where  no  affirmative  relief  is  sought,  the  mistake 
may  be  pleaded  as  a  defense. 

Equitable  defenses,  how  pleaded,  continued.  If  the  de- 
fendant desire  affirmative  relief,  as  by  the  correction  of  a  mis- 
take in  a  deed  or  other  written  instrument,  and  to  interpose 
the  corrected  deed  or  instrument  as  a  defense,  he  must  plead 
the  facts  which  show  the  contract  intended  by  the  parties,  and 
the  mistake,  and  pray  for  a  reformation.  So  in  an  action  of 
ejectment  the  defendant  may  show  that  he  is  entitled  to  the 
possession  of  the  premises,  and  if  in  possession  under  a  con- 
tract of  purchase,  he  may  have  relief  by  a  specific  performance 
of  the  contract.^  In  all  such  cases  the  answer  is  in  the  nature 
of  a  counterclaim  or  cross-action,  and  should  be  so  framed, 
with  an  appropriate  prayer  for  relief. 

Equitable  defenses,  how  pleaded,  continued.  Where  the 
defendant's  equities  are  defensive  merely,  as  in  an  action  to  fore- 
close a  mortgage  when  payment,  extension  of  the  time  of  pay- 
ment, release  or  other  like  means  of  defeating  the  action  is 
relied  upon,  it  is  sufficient  to  plead  the  facts  in  thfe  answer  as 
a  defense,  without  asking  affirmative  relief;  but  if  the  instru- 
ment must  be  reformed  to  be  enforced,  or  specific  performance 
is  desired,  then  the  answer  in  all  but  in  name  is  an  action  for 
the  purpose  desired,  although,  as  heretofore  stated,  an  instru- 


should  have  prayed  affirmative  relief 
"  that  the  instrument  be  reformed.  **  Sub- 
stantially tne  same  view  seems  to  have 
been  taken  by  the  Supreme  Court  of 
California  in  Kenyon  v.  Quinn,  41  Cal. 
325;  Cadiz  v.  Majors,  33  Id.  288;  Clark 
V.  Lockwood,  21  Id.  220;  Miller  v.  Ful- 
ton, 47  Id.  146,  and  in  Minnesota,  Mc* 
Clane  v.  White,  5  Minn.  139. 

'  Dale  V.  Hunneman,  12  Neb.  221 ; 
Globe  Ins.  Co.  v.  Boyle,  21  O.  S.  iiq. 
In  the  last^j^se  the  pleading  was  m 
proper  form  to  warrant  a  reformation  of 
the  policy,  but  none  was  ordered  by  the 
M^tkl  court,  although  relief  seems  to  have 
tKren  granted  in  the  same  manner  as  if 
thi.  policy  had  been  reformed.  Day,  J., 
says  (d.  J27) :  "  The  insurance  was  pro- 
cared  by  the  agent  of  Mrs.  Boyle  of  the 
secreurv  of  the  company.  The  evidence 
Objected  to  was  the  conversation  of  the 


parties  relating  to  the  insurance  at  the 
time  it  was  eifected  and  after  the  loss.  The 
ground  of  the  objection  was,  that  the 
evidence  tended  to  vary  the  contract  ex- 
pressed in  the  policy.  I'he  evidence  was 
ofTered  for  the  purpose  of  showing  the 
real  understanding  and  meaning  of  the 
parties  effecting  the  policy,  and  the  object 
they  sought  to  accomplish  by  it.  It  was 
claimed  by  the  plaintiffs  in  their  petition 
that  the  terms  us«d  in  the  policy  did  not 
effect  that  object ;  it  was  the  result  of  a 
mutual  mistake,  which  they  prayed  to 
have  corrected  by  a  reformation  of  the 
policy.  In  this  view  of  the  case  the  evi. 
dence  was  clearly  admissible,  for  **  where 
an  instrument,  by  mistake  of  the  parties 
as  to  the  legal  effect  of  tlie  terms  used, 
fails  to  carry  out  their  intention,  relief 
may  be  afforded  in  equity.**  Evants  v. 
Admr.  and  Heirs  of  Strode,  11  Ohio,4&k 
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ment  may  be  reformed  and  final  judgment  rendered  thereon 
in  one  action.  ^ 

Equitable  defenses*   how   pleaded*    continued.     In    an 

action  by  an  assignee  for  the  benefit  of  creditors  to  recover 
the  price  of  goods  sold  to  the  defendant  by  the  assignor,  the 
defendant  may  set  up  as  a  defense  that,  relying  on  'the 
assignor's  promise  to  save  him  harmless,  he  had  made  certain 
accommodation  notes  for  his  benefit,  and  that  judgment  had 

• 

been  recovered  against  the  defendant  on  the  notes,  and  that 
the  assignor  was  insolvent.  ^  So,  in  an  action  to  recover  a  bal- 
ance for  beef  sold  by  the  plaintiff  to  the  defendant,  the  latter 
set  up  as  a  defense  that  the  agreement  as  made  by  the  parties 
fixed  the  price  at  $3.50  per  hundred  for  steers,  with  20% 
deduction  for  all  cows  delivered,  which  clause  was  omitted 
from  the  contract,  and  that  the  plaintiff  had  accepted  a  settle- 
ment on  this  basis  of  all  claims,  the  defense  was  sustained. ' 

In  an  action  to  recover  damages  for  failing  to  perform  an 
agreement,  a  reformation  of  the  contract  to  correct  a  mistake 
therein  was  prayed  for  and  obtained,  showing  an  excuse  for 
non-performance.  * 

In  case  of  forfeiture  for  non-payment  of  the  purchase  price 
at  the  time  stipulated,  an  answer  that  the  time  of  payment  had 
been  extended  by  an  oral  agreement  with  the  plaintiff,  and  a 
tender  according  to  the  terms  of  such  agreement,  was  held 
sufficient.* 

In  an  action  by  the  assignee  of  a  mortgage  to  foreclose  the 
same,  the  defendant  filed  an  answer  setting  up  a  mistake  in  the 


'  Prof.  Pomeroy,  in  his  able  work 
on  Remedies,  $  87  et  seq.,' takes  strong 
ground  in  favor  of  the  position  that  equi- 
table relief  may  be  pleaded  as  a  bar 
without  asking  affirmative  relief,  whtle 
Judge  Bliss,  in  his  valuable  work,  takes 
the  opposite  view,  §  549  et  seq.  The  dif- 
ference between  these  authors  arises  more 
from  assumption  than  fact,  as,  whether 
an  affirmative  judgment  is  sought  or 
not,  facts  must  be  pleaded  which  will 
show  that  the  plaintiff  ought  not  to  re- 
cover, and  **  anything  which  shows  that 
he  (the  plaintiff)  ought  not  is  availa- 
ble to  the  defendant,  whether  it  was 


formerly  of  equitable  or  legal  cogni- 
zance, Johnson,  J.,  in  Dobson  v.  Pearce, 
12  N.  Y.  156,  65.  These  facts  must  be 
pleaded  in  a  manner  to  show  a  legal  lia- 
bility of  the  plaintiff  to  the  defendant. 
See  Union  National  Bank  v.  Carr,  49 
Iowa,  359;  Cramer  v.  Benton,  60  Barb. 
216;  S.  C.  56  N.  Y.  638;  Hicks  v.  Shep- 
pard,  4  Lans.  335. 

*  Mack  V.  Kitsell,  20  Abb.  N.  C 

293- 

*  Smith  V.  Canning  Ca,  14  Mo. 

App.  522. 

*  Pitcher  V.  Hennessey,  48  N.Y.4I5* 
'  Cythe  V.  La  Fontain,  51  Barb.  186. 
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terms  and  times  of  payment,  and  alleged  that,  when  corrected, 
nothing  would  be  due  on  the  mortgage,  and  asked  for  affirma- 
tive relief,  which  was  granted.  ^ 

And  in  an  action  on  a  note,  a  defense  that  it  was  given  on 
a  settlement,  and  by  mistake,  for  a  sum  in  excess  of  the  amount 
due  the  plaintiff,  was  held  sufficient,  without  a  prayer  for  any 
specific  relief.^  So,  in  an  action  for  the  price  of  goods  sold  and 
delivered,  an  answer  that  the  goods  were  sold  on  credit,  and 
promissory  notes  thereafter  given  for  the  price  thereof,  which 
notes  were  not  yet  due.  is  a  good  defense  to  the  action.*  Where 
the  action  is  founded  on  a  contract  in  writing,  and  the  defendant 
alleges  that  there  was  a  mutual  mistake  in  the  terms  of  the 
same,  which  he  sets  up  in  his  own  answer,  he  should  pray  for 
a  reformation  of  the  contract  and  such  relief  as  he  thinks  him- 
self entitled  to.     If  reformation  is  not  required,  he  should  state 

the  facts  constituting  the  defense. 

Matters  iu  excuse  or  satisfaction,  as  a  defense  under  a 
denial.     There  is  some  conflict  in  the  cases  as  to  what  matters 

in  excuse,  or  to  show  satisfaction,  may  be  proved  under  a  gen- 
eral denial.  In  New  York,  in  an  action  fof  work  and  labor, 
where  it  was  alleged  in  the  petition  "  that  there  is  now  due  the 
plaintiff,  over  and  above  all  payments  and  off-sets,  the  sum  of 
$134.00,  which  sum  the  said  defendant  refuses  to  pay,"  the  an- 
swer being  a  general  denial,  the  court  refused  to  permit  any 
proof  of  payment,  holding  that  the  statement  of  indebtedness 
is  a  non-traversable  legal  conclusion  from  the  facts,  previously 
stated,  of  the  rendering  of  the  labor  and  its  value.* 

Action  for  balance  due.  In  an  action  for  a  balance  due, 
the  plaintiff,  after  sundry  payments  have  been  made,  the  pre- 
cise amount  of  the  service  not  being  given,  it  has  been  held 


*  Andrews  v.  Gillespie,  47  N.  V.  487. 

*  Seelejr  v.  Engeil,  13  N.  Y.  542. 
See  Pom.  on  Rem.  J^  92-97. 

'  Ballingerv.  Lantier,  15  Kas  608. 

*  McKyringv.  Bull,  16  N.  V.  297; 
Van  Gie«on  v.  Van  Gieson.  12  Barb. 
520 ;  Texicr  v.  Gouin,  5  Duer,  389 ; 
Seward  v.  Torranrc,  5  N.  V.  Sup.  Ct. 
323.  In  an  action  for  breach  of  con- 
tract in  discharging  the  plaintiff  from 


defendant's  employment  without  due 
cause,  evidence  that  the  plain filT  was  in 
efficient  is  not  admissible  under  a  general 
deninl.  Jacobus  v  Wood,  89  Ga.  6  j8 
And  in  an  action  agains  a  carrier  for  the 
non-delivery  of  goods,  the  answer  being 
a  general  denial,  evidence  that  the  de- 
fendant had  become  a  warehoaseman 
cannot  be  received.  Pindell  v.  St.  Lonis, 
etc.,  Co.,  34  Mo.  App.  675. 
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necessary,  under  a  general  denial,  to  inquire  into  the  pay- 
ment.'^ 

£Tidence  impusrnins:  the  conduct  of  a  public  officer  un- 
der a  denial.  Where  the  matter  is  not  put  in  issue  by  the 
petition,  matters  impugning  the  conduct  of  a  public  officer  can- 
not be  given  in  evidence  under  a  general  denial.  The  pre- 
sumption in  favor  of  such  acts  cannot  be  overthrown  without 
some  pleading  attacking  the  conduct  of  the  officer.* 

Denial  of  matter  not  allegred.  It  is  a  rule  of  the  common 
law  that  a  traverse  must  not  be  taken  of  a  matter  not  alleged, 
with  this  exception,  that  a  traverse   may  be  taken  upon  matter 


'  Quin  V.  Lloyd,  41  N.  Y.  349. 
So,  in  an  action  for  work  and  labor 
which  is  alleged  to  be  of  the  value  of 
$541.90,  it  was  stated  in  the  petition  that, 
**  after  deducting  all  payments  made  by 
the  defendant  to  the  plaintiff  therein,** 
there  was  due  the  plaintiff  the  sum  of 
$175.75;  this  is  an  admission  of  pa3nnent 
of  $316. 15.  White  V.  Smith,  46  N.  Y.  418; 
Brown  v.  Forbes  (Dak. )  43  N.  W.  R.  93. 
In  an  action  for  work  and  labor,  it  is  not 
error  under  a  general  denial  to  reject 
evidence  offered  by  the  defendant  to 
show  that  the  plaintiff  was  hired,  and 
has  been  paid  by  the  defendant's  con- 
tractor. Fox  V.  Turner,  2  N.  Y.  S.  164. 
And  under  a  general  denial  the  defend- 
ant will  not  be  allowed  to  interrogate  wit- 
nesses on  cross-examination  on  matters 
not  involved  in  the  issue.  Winkler  v. 
Roeder,  23  Neb.  706.  In  Scone  v. 
Amos,  35  N.  W.  R.  575,  the  plaintiff 
allied  in  his  petition  that  the  defendant 
hired  and  employed  plaintiff  to  remove  a 
certain  building,  and  agreed  to  pay  him 
therefor,  when  done,  the  sum  of  $35.00, 
and  that  the  plaint  iff  did  the  work.  The 
answer  was  a  general  denial.  The  court 
held  that  it  was  admissible  under  the  an- 
swer to  permit  the  defendant  to  prove 
that  he,  as  agent  of  another,  made  the 
contract  and  disclosed  his  principal  to 
the  plaintiff.  The  better  course  is  to 
require  the  defendant  to  set  up  his  de- 
fense, and  there  is  no  reason  why  an  ex- 
ception should  be  made  in  favor  of  an 
alleged  agent«     In  Rothschild  v.  Burritt, 


49  N.  W.  R.  393,  the  same  court  held,  in 
an  action  by  a  real  estate  firm  to  recover 
commissions,  the  answer  being  a  general 
denial,  that  the  defendant  could  not  prove 
that  after  the  plaintiffs  had  earned  their 
commissions;  the  entire  transaction  was 
abandoned.     See,  also,  Bro¥m  v.  Elaton, 

21  Minn.  409;  Lautenschlagerv.  Hunter^ 

22  Id.  267. 

^  Muncie  Natl.  Bank  v.  Brown,  14 
N.  E.  R.  358,  where  a  notary,  by 
wrong  or  mistake,  had  placed  a  seal,  not 
his  own,  on  the  acknowledgment  of  a 
deed.  The  same  rule  prevails  in  other 
cases.  Elliott,  Ch.  J.  (page  360),  says; 
"  It  is  true  that  the  complaint  avers  that 
the  mortgage  was  acknowledged  and  re- 
corded, and  that  this  averment  is  met  by 
the  general  denial,  but  we  do  not  think 
that  this  denial  did  more  than  require  the 
plaintiff  to  produce  an  instrument  show- 
ing on  its  face  due  execution,  acknowl- 
edgment and  registry.  The  presumption 
in  favor  of  the  official  acts  of  the  notary, 
aided  as  it  was  by  the  indications  on  the 
face  of  the  instrument,  made  a  prima 
facie  case.  This  prima  facie  case  stands 
until  overthrown.  Bates  v.  Pricket,  5 
Ind.  22.  It  cannot  be  overthrown,  in 
any  event,  without  some  pleading  attack- 
ing the  conduct  of  the  officer,  since  all 
that  the  general  denial  required  of  the 
plaintiff  was  the  production  of  an  instru- 
ment perfect  on  its  face,  and  bearing  the 
seal  and  signature  of  an  officer,  apparently 
regular  and  in  due  form."  The  princi- 
ple is  applicable  to  all  officers. 
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which,  though  not  expressly  alleged,  is  necessarily  implied.  ^ 
This  rule  is  based  on  reason,  and,  no  doubt,  prevails  under  the 
code.  If  the  matter  is  necessarily  implied  from  the  facts 
stated,  as  in  an  action  on  a  promissory  note,  the  ownership 
thereof  may  be  inferred  from  the  plaintiff's  possession,  and  the 
facts  stated,  although  such  ownership  is  not  expressly  averred; 
the  defendant,  therefore,  miy  deny  the  plaintiff's  ownership  or 
interest  in  the  note;'  and  where  facts  are  necessarily  implied 
from  those  pleaded,  which  the  defendant  disputes,  he  should 
deny  the  same.  Nothing  is  gained,  however,  in  an  ordinary 
case  by  making  the  denial  broader  than  the  allegations  of  the 
petition,  and  it  should  be  confined  to  those  allegations.  In 
connection  with  his  denial  the  defendant  may  plead  any  new 
matter  constituting  a  defense,  in  whole  or  in  part. 

Two  or  more  defendants  havingr    separate  interests* 

Where  there  are-  two  or  more  defendants  who  have  separate 
interests  in  the  matter  in  controversy,  each  may  raise  a  separate 
issue  on  the  plaintiff's  petition,  as  by  motion,  demurrer  or 
answer,  and  the  answer  of  one  ordinarily  will  not  be  available 
as  an  answer  for  all. 

Defendants  Jointly  liable.  If  the  defendants  are  jointly 
liable,  an  answer  filed  by  one,  purporting  to  be  for  all,  ordinarily 
will  be  suflScient^  as  to  all.  Wa^re,  however,  a  defense  is 
pleaded  jointly  by  several  defendants,  a  personal  defense,  open 
to  any  one  of  them,  but  not  available  to  all,  will  be  waived, 
as  where  a  married  woman  was  one  of  the  obligors  on  a 
bond  and  pleaded  coverture  jointly  with  the  other  signers  of 
the  bond,  it  was  held  insufficient  as  a  joint  defense.*  So, 
where  several  are  sued  on  a  joint  obligation,  one  of  whom  is 
an  infant.  Infancy  is  a  defense  to  the  infant,  if  pleaded  by 
him  alone,  but  is  not  a  defense  to  the  others,  and,  if  pleaded 
jointly,  is  insufficient.* 

£very  defense  must  be  pleaded.  Therefore,  an  independ- 
ent fact,  not  pleaded,  is  not  admissible  as  a  defense.  Objec-* 
tions  to  evidence,  however,  must  be  made  at  the  trial  upon  the 

^  Stephen  PL  194-195.  statute,    which    must    be    consulted    in 

'  Giesson  v.  Giesson,  i  Code  R.  N.  drawing  an  answer. 
S.  414.  *  Morton  v.  Morton.  10  Iowa,  58. 

•  Alfred  v.  Watkins,  i  Code  R.  N.  *  Woodward,  J.,  in  Morton  v.  Mor- 

S.  543.    This  is   governed   largely  by  ton,  10  Iowa,  58.  • 
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ground  that  the  defense  is  not  pleaded.  If  evidence  is  ad- 
mitted without  objection,  the  pleading  may  be  amended  to 
conform  to  the  proof. 

Nambering  defenses.  Each  affirmative  defense  should  be 
stated  in^  distinct  division  of  the  answer,  and  be  sufficient  in 
itself,  and  must  intelligibly  refer  to  the  count  in  the  petition  to 
which  it  is  intended  to  apply.  This  ordinarily  can  be  done 
by  numbering  the  several  defenses. 


CHAPTER  XI. 


Particular  Defenses. 
abandonment  of  property. 

Abandonment  of  property  is  the  relinquishment  or  surren- 
der of  property  by  one  person  to  another.  It  includes  both 
the  intention  to  relinquish  and  the  act  by  which  it  is  carried 
into  effect.  ^ 

There  must  be  a  concurrence  of  the  intention  to  abandon, 
and  the  actual  relinquishment  of  the  property.* 

The  intent  to  abandon  is  the  essential  inquiry  in  each  case, 
and  this  is  a  question  of  fact  for  a  jury.  ^ 

Where  property  is  thrown  away,  or  possession  is  voluntarily 
forsaken  by  the  owner,  it  will  be  deemed  to  be  abandoned,  and 
will  become  the  property  of  the  first  occupant;  so,  if  it  is  lost 
or  left  without  the  expectation  of  again  requiring  it. 


^  Bouv.  Law  Diet.  (14  ed.)  18.  In 
Wyman  v.  Hurlbart,  12  Ohio,  81,  an 
action  was  brought  against  the  defendants 
to  recover  for  the  conversion  of  certain 
money  which,  with  interest,  amounted  to 
$1,172.07.  The  defendants  answered,  in 
substance,  that  they  found  the  money  in 
a  wrecked  and  abandoned  schooner  sunk 
in  the  waters  of  Lake  Erie,  and  that  the 
properly  was  abandoned  by  the  plaintiff. 
The  court  sustained  the  defense,  and  held 
that  there  could  be  no  recovery.  It  is 
said  (p.  87) ;  '*  It  is  found  by  the  jury 
that  when  the  vessel  was  raised  and  the 
money  m  question  converted  l)y  the  de- 
fendants, the  vessel  and  money  were  dere- 
lict property  and  abandoned  by  the  owner. 
Perhaps,  if  the  term  derelict  only  were 
used  by  the  jury,  there  would  be  no  diffi- 
culty in  the  case,  for,  if  used  in  its  strict 
maritime  sense,  it  would  not  imply 
that  the  owner  was  divested  of  all  right 


in  the  property.  7  Amer.  Jurist,  30,  32. 
But  when  the  jury  find  the  vessel  and 
money  were  also  abandoned  by  the  owner, 
we  suppose  they  intend  to  be  understood 
that  all  hope,  expectation  and  intention 
to  recover  the  property  were  utterly  and 
entirely  relinquished,  and  sjdi  the  judges 
who  tried  the  cause  believe  was  the  evi- 
dence given  on  the  trial ;  and,  in  case  of 
properly  thus  derehct  and  abandoned^ 
either  on  the  high  seas  or  anywhere  else, 
it  belongs  to  the  first  finder  who  reduces 
it  to  possession. " 

-  Judson  V.  M alloy,  40  Cal.  299. 

*  Dyer  v.  Sanford,  9  Mete.  395; 
Bell  V.  Smith,  2 » John.  98;  Wiggins  v. 
McCleary,  49  J^.  Y.  346;  McGoon  v. 
Ankeny,  11  III.  558;  Hazelbaker  v. 
Goodfellow,  64  III.  238;  Parkins  v.  Dan 
ham,  3  St  rob.  224;  Banks  v.  Banks,  77 
N.  C.  186;  Masson  v.  Anderson,  59  Tenn. 
290;  Landes  v.  Perkins,  12  Mo.  238. 
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Abandonment  may  be  inferred  from  mere  lapse  of  time. 

Abandonment  simply  destroys  the  title,  but  does  not  vest 
it  in  another. 

The  finder,  however,  who  reduces  the  property  to  posses- 
sion after  such  abandonment,  is  not  guilty  of  conversion.* 

In  the  answer  the  defendant  should  allege  that  the 
plaintiff,  prior  to  the  time  that  the  defendant  found  the  prop- 
erty, had  relinquished  his  rights  therein,  with  the  intent  to 
abandon  the  property. 


ABATEMENT. 


At  common  law,  a  plea  in  abatement  pointed  out  some 
defect  or  error  in  the  proceedings  which  would  defeat  the 
present  proceeding,  but  did  not  defeat  the  plaintiff  upon  the 
merits.  The  plea  was  required  to  point  out  specifically  the 
defect  complained  of,  so  that  the  plaintiff  might  be  enabled  to 
correct  it.  In  other  words,  it  must  give  the  plaintiff  a  better 
suit.  2 

Blackstone  says  the  second  signification  of  "  abatement  is 
that  of  abating  a  suit  or  action,"  of  which  we  shall  say  more 
hereafter.  Here  it  signifies  the  overthrow  or  defeating  of  such 
suit  by  some  fatal  exception  to  it.  * 

He  also  says,  in  speaking  of  pleas:  "  In  abatement,  which 
abatement  is  either  of  the  writ  or  the  count,  for  some  defect 
in   one   of  them,  as  by   misnaming   the   defendant,  which   is 


'  Wyman  v.  Hurlburl,  12  O.  81; 
40  Am.  Decisions,  461 ;  i  Am.  &  £ng. 
£ncy.  of  Law,  pp.  1-2. 

•  I  Chitt.  PI.  446. 

'  3  Blacks.  Com.  301.  A  plea  in 
abairment  is  one  which  shows  some 
groand  ior  abating  or  qiuuhing  the  orig- 
inal writ  in  a  real  or  mixed  action,  or  the 
declaration  in  a  personal  action,  and 
makes  prayer  to  that  effect.  The  grounds 
for  such  plea  are  any  matters  of  fact 
tending  to  impeach  the  correctness  of 
the  writ  or  declaration;  i.  e.,  to  show 
that  they  are  improperly  framed,  with- 
out, at  the  same  time,  tending  to  deny 


the  right  of  action  itself.  Besides  these 
pleas  in  abatement,  properly  so-called, 
there  are  others  which  take  exception  to 
the  personal  competency  of  the  parties  to 
sue  or  be  sued;  these  are  not  founded  on 
any  objection  to  the  writ  or  declaration, 
and,  therefore,  do  not  fall  within  the 
definition  which  has  been  giv/sn  of  pleas 
in  abatement,  but  as  they  offer,  like 
them,  a  sort  of  formal  objection,  and  do 
not  tend  to  deny  the  right  of  action 
itself,  they  are  considerd  as  of  the  same 
general  nature  with  that  class  of  pleas, 
and  pass  under  the  same  denomination. 
Steph.  PI.  47-48. 
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called  a  misnomer^  giving  him  a  wrong  addition,  as  Esquire 
instead  of  Knight,  or  other  want  of  form  in  any  material  re- 
spect. Or,  it  may  be,  that  the  plaintiff  is  dead;  for  the  death 
of  either  party  is  at  once  an  abatement  of  the  suit,  "i 

It  is  evident  that  the  abatement  at  common  law  for  which 
there  could  be  no  revivor  occurred  only  in  case  of  the  death 
of  either  party  to  the  suit.  ^  Under  the  former  chancery 
practice,  abatement  was  merely  a  suspension  of  the  proceedings 
for  want  of  proper  parties  before  th©  court,  and  this  in  actions 
which  survive  is  substantially  the  ground  for  abatement  under 
the  code. 

The  death  of  the  plaintiff  or  defendant  may  be  pleaded  in 
abatement.  Misnomer  of  either  the  plaintiff  or  defendant  may 
also  be  pleaded.  Infancy  is  pleadable  in  abatement  to  the 
person  of  the  plaintiff,  unless  the  infant  appear  by  guardian  or 
next  friend.* 

Abatement  continued.  Non-Joinder  of  a  person  who  is 
jointly  interested  in  the  contract  on  which  the  action  is  brought 
may  also  be  pleaded  in  abatement. 

Where  the  husband  and  wife  should  be  sued  jointly,  and 
but  one  is  sued,  a  plea  in  abatement  may  be  interposed. 

In  certain  cases  the  coverture  of  the  wife  may  be  pleaded 
in  abatement.  To  what  extent  this  can  be  done  must  depend 
upon  the  character  of  the  action  and  the  laws  of  the  state  in 
which  the  action  is  brought. 

The  defense  is  available  also  if  a  person  is  not  subject  to 
the  jurisdiction  of  the  court,  as  where  he  has  been  summoned 
in  a  county  other  than  that  in  which  he  resides,  while  attend- 
ing as  a  witness  therein.* 

Or,  where  an  action  is  brought  in  a  state  court  in  cases 
where  the  United  States  court  possesses  exclusive  jurisdiction. 

It  may  also  be  interposed  where  there  was  another  action 
pending  between  the  same  parties  for  the  same  cause  when 
the  suit  was  brought.^ 

The  form  of  the  answer  necessarily  must  conform  to  the 
facts  as  they  exist.     Thus,  where  the  plea  is  that  another  ac- 


*  3  Bla.  Com.  303. 
.  •  See  Judge  Cooley*s  notes  to  vol. 
3,  page  302,  Blackstone's  Commentaries. 


*  Smelt  V.  Knapp,  16  Neb.  55. 

*  Kane  v.  U.  P.  R.  R..  5  Neb.  105. 

*  State  V.  Matley,  17  Neb.  568. 
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tion  is  pending,  the  defendant  should  allege  that  when  this 
action  was  brought  there  was,  and  still  is,  another  action  pend- 

ing  in court  in  this  state,  between  the  same  parties  as  in 

this  action,  and  for  the  same  identical  cause  as  is  set  forth  in 
the  petition  herein. 

In  case  of  non-Joinder  of  a  party  to  a  contract,  the  defend- 
ant should  allege  that  the  contract  set  forth  in  the  petition  was 
made  by  the  plaintiff  and  one  E  F  jointly  with  the  defendant 
(if  as  partners,  so  state),'  and  that  said  E  F  is  still  living  at . 

If  the  objection  is  coverture  of  the  plaintiff,  the  defendant 
should  allege,  in  substance,  that  when  this  action  was  brought 
the  plaintiff  was,  and  still  is,  the  wife  of  G  H,  who  resides  at 

,  and  that  this  action  is  not  in  relation  to  Imt  separate 

estate. 

As  heretofore  stated,  all  defends  must  be  set  up  in  one  an- 
swer, and,  if  the  defendant  plead  in  aVatement  only,  and  the  issue 
is  found  against  him,  the  plaintiff  will  be  entitled  to  judgment.^ 
the  presumption  being  that  he  has  no  defense  to  the  action. 


ACCORD   AND  SATISFACTION. 

In  case  of  a  contract  for  the  payment  of  a  definite  sum  of 

money,  the  payment  of  a  less  sum  will  not  be  a  good  satisfac- 

*  Thompson  v.  Greenwood,  28  Ind.  animation,  and  it  may  be  revived.  The 
327.  The  mode  of  reviving  an  action  in  death  or  marriage  of  one  of  the  original 
chancery  is  thus  stated  by  Story,  $  354,  parties  to  the  suit  is  the  most  common, 
Eq.  PL:  "A  bill  of  revivor,  strictly  so  if  not  the  sole,  cause  of  the  abatement 
called.  This  is  the  usual  mode  of  reviv-  of  a  suit  in  equity.  As  the  interest  ^of 
ing  and  continuing  the  proceedings  a  plaintiff  usually  extends  to  the  whole 
whenever  there  is  an  abatement  of  the  suit,  therefore,  in  general,  upon  the 
suit  before  its  final  consummation.  An  death  of  a  plaintiff,  or  the  marriage  of  a 
abatement,  in  the  sense  of  the  common  female  plaintiff,  all  proceedings  become 
law,  is  an  entire  overthrow  or  destruc-  abated.  Upon  the  death  of  a  defendant, 
tion  of  the  suit,  so  that  it  is  quashed  and  likewise,  all  proceedings  become  abated 
ended.  But,  in  the  sense  of  courts  of  as  to  that  defendant.  But,  upon  the 
equity,  an  abatement  signifies  only  a  marriage  of  a  female  defendant,  the  pro- 
present  suspension  of  all  proceedings  in  ceedings  do  not'abate,  although  her  hus- 
the  suit,  from  the  want  of  proper  parties  band  ought  to  be  named  in  the  subse- 
capable  of  procecdmg  therein.  At  the  quent  proceedings.  **  The  procedure  un- 
common law,  a  suit,  when  abated,  is  ab>  der  the  code  in  cases  which  may  be 
solutely  dead.  But,  in  equity,  a  suit,  revived  is  simple — ordinarily  upon  mo- 
when  abated,  is  (if  such  an  expression  be  tion. 
allowable)  merely  in  a  state  of  suspended 
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tion,  unless  it  was  paid  before  the  debt  became  due,  or  at  a 
different  place  from  that  appointed  for  the  payment;  but  the 
acceptance,  at  any  time,  of  a  collateral  thing  of  value  is  a  good 
satisfaction.  And  if  the  action  is  for  unliquidated  damages, 
the  payment  and  acceptance  of  a  sum  of  money  as  a  satisfac- 
tion is  a  good  bar.  ^ 

Composition  with  creditors.  Tender  of  satisfaction  grood. 
While,  as  between  a  debtor  and  creditor,  an  accord  to  accept 
a  less  sum  than  the  whole  debt  is  no  bar,,  though  satisfaction 
be  tendered,  if  the  accord  extend  to  all  creditors  of  the 
debtor,  it  is  otherwise.  In  such  case  it;,  should  be  alleged  that 
the  plaintiff's  agreement  to  accept  the  composition  was  in  con- 
sideration of  all  the  creditors  coming  in.  The  law  regards 
the  composition  as  a  modification  of  or  substitution  for  the 
various  contracts  on  which  the  debts  are  due  to  the  creditors — 
a  cutting  of  them  down,  and  renewal,  for  a  good  consideration,  in 
a  qualified  form.  In  the  latter  case  a  tender  of  satisfaction  is 
sufficient,  while  in  the  former  there  must  be  an  actual  accept- 
ance. 2 

A  note  against  a  third  party  transferred  by  the  debtor, 
or  a  note  procured  from  a  third  person  as  security,  and  accepted 
as  satisfaction,  is  a  bar  to  an  action  on  the  original  debt.^ 

Tender  not  accepted.  In  an  action  to  recover  money  on 
a  bond,  a  plea  alleging  an  agreement  by  the  obligee  of  the 
bond  to  accept  satisfaction  in  property,  and  a  tender  of  per- 
formance by  the  defendant,  is  not  a  bar  to  the  action.  Readi- 
ness to  perform  is  not  enough.     The  accord  must  be  executed.  * 


*  Fellows  V.  Stevens,  24  Wend. 
294;  Heathcote  v.  Crookshanks,  2  T.  R. 

24. 

*  Cowen,  J.,  in  Fellows  v.  Stevens, 

24  Wend.  298-299. 

»  Frisbie  v.  Lamed,  21  Wend.  450. 
See  the  able  review  of  the  cases  by 
Cowen,  J.  See  also  gases  cited  in  i 
Am.  &  Eng.  Ency.  of  Law,  loi,  n.  i. 

*  Russell  V.  Lytle,  6  Wend.  390.' 
Marcy,  J.,  says:  "  If  the  agreement  stated 
in  the  plea  is  a  defense  to  this  action,  it 
must  be  as  an  accord  and  satisfaction. 
To  make  an  accord  good,  it  must  be  in 
full  satisfaction.  Comyn*s  Dig  Tit.  Ac- 


cord B.  Where  an  accord  is  relied  on, 
it  must  be  executed.  3  Black.  Comm.  15. 
Readiness  to  perform  is  not  sufficient. 
Comyn's  Dig.  Tit.  Accord  B.  4;  Rolle 
Ahr.  129  B.  17.  In  Lynn  v.  Bruce,  2  H. 
Bl.  317,  which  was  assumpsit  for  the 
composition  agieed  to  be  given  to  the 
plaintiff  for  his  debt  due  on  a  bond,  it 
was  held  that  the  action  would  not  lie. 
Lord  Ch.  J.  Eyre  remarked :  '^Interest 
rei^ublua  ut  sit  ftnis  litium,^  Accord 
executed  is  satisfaction  ;  accord  executory 
is  only  substituting  one  cause  of  action 
in  the  room  of  another,  which  might  go 
on  to  any  extent.     In  Allen  v.  Harris,  i 
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Code  has  not  changred  the  rule.  The  code  has  not  ma- 
terially changed  the  common  law  in  regard  to  accord  and  satis- 
faction. There  must  be  a  performance  under  the  new  contract. 
Thus,  in  a  recent  case  in  lowa^  the  contract  was  in  the  follow- 
ing form:  "  I,  T.  G.  Hallam,  and  C.  B.  Ogilvie,  of  the  county 
of  Muscatine,  and  state  of  Iowa,  do  hereby  agree  to  settle  all 
matters  between  us  as  follows,  to  wit:  That  I,  T.  G.  Hallam, 
do  hereby  agree  to  deliver  to  C.  B.  Ogilvie  his  sorrel  mare, 
three  years  old,  white  in  the  face,  to.be  delivered  within  one 
week  from  this  date,  and  I,  C.  B.  Ogilvie,  do  hereby  agree  to 
dismiss  all  suits  against  the  said  Hallam  that  are  now  pending 
against  said  Hallam,  on  the  delivery  of  said  mare."  It  was 
held  that  the  delivery  of  the  mare  was  a  condition  precedent 

to  the  dismissal  of  the  action. 

If,  however*  the  accord  he  founded  upon  a  new  con- 
sideration which  has  been  accepted  as  a  substitute  for  the 
former  liability,  the  right  of  action  upon  the  former  cause  is 
gone,  and  relief  must  be  sought  under  the  new  agreement.* 

Not  a  defense.  An  allegation  in  an  answer  that  there  has 
been  a  settlement  of  all  matters  between  the  parties  is  not 
sufficient.*  It  must  appear  that  nothing  was  due  the  plaintiff, 
or  that  the  defendant  has  fully  paid  the  same. 


Lord  Rayin,  122,  it  was  decided  that  an 
accord  before  execution  is  no  bar.     This 
has  been  so  often  ruled  that  it  was  said 
in  that  case  that  a  decision  to  the  contrary 
would  overthrow  all   the  books.     The 
cases  in  which  the  question  has  been  so 
often  raised  and  decided  that  an  accord 
executory  could  not  be  enforced  arose  on 
pleas,  as  here,  in  bar  of  the  original  ac- 
tion.   Part  payment  and  an  agreement 
to  ta^^  ^^^  residue  at  a  future  day  cannot 
^  pleaded  as  satisfaction  in  bar  to  debt 
On  tfOi*^-    9  Reports,  79;  Balston  v.  Bax- 
•        Cro-  EHz.   304.     In  the  latter  case 
NL       court  says :     **  This  is  a    concord 
tAeodc^i*  and  is  executory,  and  so  can  be  no 
V>;^f-  ,'p  cielit  upon  a  bond,  no  more  than  in 
trespa.^^-  ^    '^^^  ^^"^  °^  Rayne  v.  Orton, 
Cro.  liJi^-  305 "6»  ^'^s  much  like  the  one 
^nder     oonsideration.      The  action  was 
assontpsi^  for  50  shillings ;  the  defendant 
pleaded  ^  concord  between  htm  and  tire 


plaintiff,  wherein  he  agreed  to  give  to  the 
plaintiff  15  shillings,  and  to  pay  the  re- 
maining 35  shillings  in  hats,  which  the 
plaintiff  agreed  to  receive.  He  alleged 
payment  of  the  15  shillings,  and  averred 
that  he  was  always  ready  to  pay  the  resi- 
due in  hats.  To  this  plea  the  plaintiff  de- 
murred, and  the  court,  without  hearing 
argument,  gave  judgment  for  him.  They 
said,  it  being  a  concord  executory  in  part, 
it  can  be  no  plea ;  for  a  concord  is  al- 
ways to  be  entirely  executed,  and  not  to 
be  executory  in  any  part. 

^  Ogilvie  V.  Hallam,  58  Iowa,  714; 
Cobb  V.  Malone,  86  Ala.  57 1;  Holtonv. 
Noble,  83  Cal.  7;  Anderson  v.  Schalley, 
17  N.  E.  R.  125. 

*  Parkinson  v.  Boddiken,  15  Pac. 
R.  806. 

»  Hall  V.  Smith,  15  Iowa,  584;  Mer- 
ry V.  Allen,  39  Id.  235. 
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Security  for  part  of  the  debt.  Where  a  debtor  gives  his 
note  for  a  part  of  the  debt,  indorsed  by  a  third  person  as  fur- 
ther security,  and  it*  is  accepted  by  the  creditor  in  satisfaction 
of  all  demands,  it  is  a  valid  discharge  of  the  whole  debt,  and 
may  be  pleaded  as  accord  and  satisfaction.^ 

Joint  obligrors.  Accord  and  satisfaction  with  a  joint  obligor 
discharges  all  the  others,  and  may  be  pleaded  as  a  defense. 
But  a  covenant  with  one  of  the  obligors  pot  to  sue  him  does 
not  discharge  the  other  obligor.  ^  The  voluntary  release  of 
one  joint  judgment  debtor  releases  his  co-defendant,^  but  a 
judgment  against  one  of  several  defendants,  without  execution 
or  satisfaction,  is  no  bar.* 

Joint  tort  feasors.  The  general  rule  is  that  accord  and 
satisfaction  by  one  of  several  joint  obligors,  or  wrong-doers, 
is  a  satisfaction  as  to  all,  and  partial  satisfaction  inures  to  the 
benefit  of  all,* 

Exceptions  to  the  rule.  Where  the  wrong  done  is  divisible, 
as  where  the  parties  have  cut  and  carried  away  trees,  a  wrong- 
doer who  has  applied  a  part  of  such  trees  to  his  own  use  may 
pay  for  the  same,  and  an  agreement  not  to  prosecute  him  will 
not  discharge  the  others,  except  to  the  extent  of  the  money 
so  received.  In  other  words^when  the  contract  is  not  of  such 
a  nature  that  the  law  deems  it  conclusive  evidence  that  the 
injured  party  has  been  satisfied  for  the  wrong,  then  it  becomes 
a  question  of  fact  for  the  court  or  jury  whether  what  he  has 
received  of  the  wrong-doers  was  received  in  full  satisfaction  of 
his  wrong;  and  if  it  appears  that  it  was  not  so  received,  it  is 
only  pro  ianto  a  bar  to  an  action  against  the  other  .wrong- 
doer. ^ 


'  Boyd  V.  Hitchcock,  20  John.  76 ; 
Le  Page  v.  McCrea,  i  Wend.  164 ;  Kel- 
logg V.  Richards,  14  Id.  116;  Gunn  v. 
McAden,  2  I  red.  Eq.  79 ;  Gordon  v. 
Price,  10  Ired.  ILaw,  385 ;  Mason  v.Camp- 
bcll,  27  Minn.  54;  Whitsett  v.  Clayton,  5 
Colo.  476  ;  I  Am.  &  £ng.  Ency.  of  Law, 
101-102,  noces. 

*  Rowley  v.  Stoddard,  7  Johns.  207. 

3  Lamb  v.  Gregory,  12  Neb.  506 ; 
Collier  v.  Field,  i  Mont.  612;  U  S.  v. 
Thompson,  Gilp.  614;  i  Am.  &  Eng. 
Ency.  of  Law,  104. 


*■  McLawrinev.  Monroe,  30  Ma  462. 

^  Merchants'  Bank  v.  Curtiss,  37 
Barb.  317;  Bronson  v.  Fiuhugh,  i  Hill, 
185  ;  Allen  v.  Whfeitley,  3  Blackf.  33a  ; 
McReady  v.  Rogers,  i  Neb.  124;  Long 
V.  Long,  57  Iowa,  497;  Urton  v.  Price, 
57  Cal.  270. 

^  Ellis  V.  Esson,  50  Wis.  138.  This 
case  contains  an  able  review  of  the 
authorities  on  this  question.  See  War- 
dell  V.  McConnell,  25  Neb.  558. 
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Emancipation  of  child*  A  father  may  release  his  claim 
against  a  child  without  consideration,  except  natural  love  and 
affection.  ^ 

In  his  answer  the  defendant  should  allege  that  before  the 
action  was  brought,  and  after  the  cause  of  action  had  accrued, 
to  wit,  on  the day  of i8 ,  the  defendant  deliv- 
ered to  the  plaintiflf  (state  what  was  delivered),  of  value,  which 
the  defendant  accepted  in  full  satisfaction  and  discharge  of - 
the  cause  of  action  set  forth  in  the  petition. 


ADVANCEMENT. 

The  basis  of  the  law  of  advancement  is  found  in  the  statute 
of  distribution  of  22  and  23  Char.  II.,  though  there  are  a  few 
shades  of  difference  in  the  local  regulations,  chiefly  as  to  the 
evidence  requisite  to  establish  it. 

In  New  York  it  is  provided  by  statute  that  every  estate  or 
interest  given  by  a  parent  to  a  descendant ^  by  virtue  of  bene- 
ficial power  or  power  in  trust,  with  a  right  of  selection,  shall  be 
deemed  an  advancement. 

In  some  of  the  other  states  the  word  "  issue"  is  used,  and 
in  others  the  word  "  child,'*  which  has  been  held  to  include 
grandchildren,  when  the  justice  or  reason  of  the  case  required 
it.« 

Where  an  advancement  has  been  made  to  a  child,  although 
by  a  verbal  agreement,  it  is  a  good  defense  to  an  action, 
although  the  property  sought  to  be  recovered  is  real  estate.  ^ 

Where  a  testator  directs  that  certain  advances  made  to 
some  of  his  children  shall  be  deducted  from  their  respective 
shares,  an  advance  which  is  not  charged  is  not  to  be  con- 
sidered, and  therefore  not  deducted.* 

The  defendant  may  also  prove  that  the  charges  are  excessive 
or  false,  or  that  the  money  has  been  repaid  before  the  death  of 
the  testator.  * 

^  Arnold  ▼.  Park,  8  Bosh,  3.  *  Sayrc  v.  Sayre,  32  N.  J.  Eq.  61. 

'  4  Kent's  Commentaries,  418-9.  '  Hoak    v.    Hoak,    5   Watts,  80; 

*  Smith  ▼.    Smith,    59    Me.    214;  Musselman's  Estates,  Id.  9;  i    Am.  & 

Esute  of  Dewees,  3  Brewst.  314;  Parker  Eng.  Ency.  of  Law,  219. 
V.  McClner,  36  How.  Pr.  301. 
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The  legral  inference  arising  ftora  advances  of  money  by 
a  parent  to  his  child,  when  wholly  unexplained  by  evidence, 
is  that  they  were  by  way  of  gift,  and  not  by  way  of  loan.  And 
the  force  of  this  inference  is  not  weakened  by  the  fact  of  the 
son  having  given  to  his  father  a  statement  in  the  form  of  an 
account  of  the  several  sums  advanced  to  him.* 

In  an  answer  setting  up  the  defense  of  advancement  the 
defendant  should  allege  the  relationship  existing  between  the 
person  who  furnished  the  money  and  the  defendant,  as  that 
he  was  the  father  of  the  defendant,  and  that  the  sums  so  paid 
were  advanced  by  him  to  the  defendant,  and  were  not  a  loan 
or  intended  to  be  repaid.  The  statutes  of  the  state  where  the 
action  is  brought  should  be  consulted,  and  the  answer  drawn 
in  conformity  thereto. 


ADVERSE    POSSESSION. 

Adverse  possession  is  the  enjoyment  of  land  or  such  estate 
as  lies  in  grant  under  such  circumstances  as  indicate  that  such 
enjoyment  has  been  commenced  and  continued  under  an 
assertion  of  or  color  of  right  on  the  part  of  the  possessor.^ 

To  constitute  adverse  possession,  the  possession  must  be 
actual,  visible,  notorious,  exclusive,  continuous,  adverse  and 
under  a  claim  as  owner  or  color  of  title. 

The  word  "  hostile"  is  sometimes  ysed  to  indicate  the  ad- 
verse character  of  the  possession. 

In  that  connection,  however,  it  simply  means  that  the  oc- 
cupant is  claiming  as  owner,  and  not  in  privity  with  another 
person  as  such  owner. 

Possession  will  not  be  adverse  if  it  is  held  under  a  higher 
title,  nor  where  the  estate  of  the  one  in  possession  and  that  of 
a  co-owner  constitute  different  parts  of  the  estate. 

Therefore,  the  possession  of  one  tenant  in  common  is  not 
adverse  to  his  co-tenant,  because  the  possession  of  one  is  the 
possession  of  both. 

In  order  that  the  possession  of  one  tenant  in  common  may 
become  adverse,  there  must  be  an  ouster,  or  some  act  which  is 

^  Johnson  v.  Ghost,  ii  Neh.  414.  *  1  Bouv.  Law  Diet  93. 
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deemed  in  law  equivalent  to  an  ouster,  and  a  disseizin  of  such 
co-tenant.  ^ 

liife  estate  not  adverse.  The  possession  of  a  tenant  for 
life  is  not  adverse  to  the  remainder  man,  and  although  he  sells 
to  a  third  party  and  executes  a  conveyance  absolute  in  form, 
the  possession  of  the  purchaser  during  the  continuance  of  the  life 
estate  is  not  adverse  to  the  remainder  man.* 

Against  a  person  who  is  entitled,  after  the  determination  of 
a  prior  estate,  to  the  possession,  such  possession  does  not  begin 
to  be  adverse  during  the  continuance  of  such  prior  estate* 

But,  after  the  determination  of  the  life  estate,  possession 
may  be  adverse  to  the  reversioner.* 

Possession  may  be  tacked  if  one  comes  in  under  the  other, 
and  the  possessory  estates  are  connected  and  continuous.* 

The  possession  must  be  continuous*  If  there  is  an  inter- 
ruption of  the  possession,  by  reason  of  which  the  running  of 
the  statute  is  suspended,  the  continuity  of  the  possession  will 
be  destroyed.* 

A  considerable  conflict  will  be  found  in  the  authorities  in 
regard  to  what  constitutes  adverse  possession. 

Many  of  the  older  cases,  following  that  of  Whitcomb  v. 
Whiting  (Douglas,  651),  in  which  it  Was  held  that  the  statute 
of  limitations  was  one  of  presumption,  and  not  of  repose,  have 
looked  with  disfavor  upon  the  claim  of  adverse  possession. 

For  many  years  past,  however,  the  statute  of  limitations 
has  been  held  to  be  a  statute  of  repose,  and  hence  that  the 
occupation  by  any  person  adversely  claiming  as  owner,  where 
the  conditions  heretofore  stated,  viz.,  actual,  adverse,  visible, 
notorious,  exclusive,  continuous  possession  under  a  claim  or 
color  of  title  for  the  statutory  period,  thereby  acquired  the  fee. 


^  I  Am.  &  Eng.  Ency.  of  Law,  232. 

*  Carpenter  v.  Denoon,  29  O.  S. 
379;  Jones  V.  Freed,  42  Ark.  357; 
Christie  v.  Gage,  71  N.  V.  189;  Gennett 
V.  Lynn,  31  Penn.  St.  94;  Poor  v.  Lar- 
rabee,  58  Me.  543 ;  Pickett  v.  Doe,  74 
Ala.  122. 

'  '  Fleming  v.  Bumham,  100  N.  Y.  i; 
Stevens  v.  Wmship,  i  Pick.  318. 

*  Jackson  v.  Schoonmaker,  4  John. 
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390;  Christy  v.  Gage,  71  N.  Y.  189; 
Bradstreet  v.  Huntington,  5  Peters,  402. 

"  Stettnische  v.  Lamb,  18  Neb.  619; 
Cooper  V.  Ord,  60  Mo.  420;  Hanson 
V.  Johnson,  62  Md.  25;  St.  Paul  v.  C, 
M.  &  St.  P.  Ry.  Co.,  48  N.  W.  R.  17. 

«  Malloy  V.  Bruden,  86  N.  C.  251  ; 
Olvvine  v.  Holman,  23  Penn.  St.  279 ; 
Jackson  v.  Leonard,  9  Cow.  653  ;  Melvin 
V.  Proprietors,  5  Mete.  15;  Allen  v.  Hoi- 
ton,  20  Pick.  465. 
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In  setting  up  the  defense  of  adverse  possession  the  de- 
fendant should  allege:  First,  that  the  cause  of  action  set  forth 

in  the  petition  of  the  plaintiff  did  not  accrue  within years 

(the  statutory  time)  next  before  the  commencement  of  this 
action. 

Second,  that  on  the day  of the  defendant  entered 

into  possession  of  said  premises  as  owner  thereof  (set  forth 
under  what  claim),  as  by  deed  from  A  B  to  him,  and  has  con- 
tinued in  the  open,  notorious,  exclusive,  adverse  possession  of 
said  land  until  the  present  time,  and  has  cultivated  and  im- 
proved the  same  (state  according  to  the  facts). 

ASSAULT  AND  BATTERY— JUSTIFICATION. 

\ 

The  intention  to  commit  injury  is  the  essence  of  an 
assault.  If  the  act  of  the  defendant,  therefore,  was  merely  to 
prevent  an  unlawful  injury,  as  to  separate  two  combatants,  or, 
if  being  attacked,  he  puts  himself  in  a  position  to  defend  his 
person,  it  is  no  assault.^ 

Battery  is  the  infliction  of  violence  on  the  person;  the 
intention  is  not  material,  except  in  mitigation  of  damages. 
The  degree  of  violence  is  not  material,  except  for  the  jury  to 
consider  in  assessing  damages. 

The  defenses  to  assault  and  battery  under  the  code  may 
be  classed  under  two  general  heads:  First:  A, general  denial, 
in  which  the  only  question  is  the  truth  of  the  petition.  Sec- 
ond: Excuse  or  justification.  As  an  excuse  for  the  act,  the 
defendant  may  state  facts  showing  that  he  was  a  parent, 
teacher  or  master,  and  that  the  plaintiff  was  his  child,* 
scholar  or  apprentice,  whom  he  had  moderately  corrected,  or 
that  the  plaintiff's  own  original  assault  was  the  occasion  that 
required  the  defendant  to  act  in  self-defense,  or  that  the 
plaintiff  was  endeavoring  to  deprive  him  of  his  goods  and 
chattels  by  force. ^  Battery  is  the  unlawful  beating  of  another;* 
therefore,  any  fact  tending  to  show  that  the  beating  was  not 
unlawful   may  be  pleaded  and  proved  as  a  defense,  as  that  the 

^  2  Greenleaf  £v.  $  83^  and  cases  *  3  Blacks.  Comm.  lao. 

cited.  *  Id. 

•  Id.  J  92. 
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act  was  done  to  preserve  the  peace,  prevent  a  crime,  in  defense 
of  his  person  or  those  under  his  care,  etc. 

lu  pleadingr  justification  the  defendant  should  allege  that 
at  the  time  mentioned  in  the  petition,  and  just  before  the 
assault  therein  complained  of,  the  plaintiff  made  an  assault 
upon  the  defendant,  and  he,  in  self-defense,  necessarily  beat 
and  bruised  the  plaintiff  a  little,  doing  him  no  unnecessary 
injury. 

Second.  The  acts  of  the  defendant  above  set  forth  are  those 
of  which  the  plaintiff  complains. 

If  the  justification  is  that  the  act  was  done  to  preserve  the 
peace,  the  plaintiff  should  allege  in  substance  that  at  the  time 
mentioned  in  the  petition,  and  just  before  the  assault  therein 
complained  of,  the  plaintiff  made  an  assault  upon  one  E  F, 
and  was  then  and  there  beating  him  [or  state  the  facts,  as  that 
E  F  and  G  H  were  lighting  together]. 

Third.  The  defendant  thereupon,  in  order  to  preserve  the 
peace  and  prevent  the  plaintiff  from  further  beating  and  bruis- 
ing said  E  F  [or  in  order  to  preserve  the  peace  and  separate 
the  parties],  gently  laid  his  hands  upon  the  plaintiff,  doing  him 
no  unnecessary  injury. 

Fourth.  The  plaintiff  thereupon  assaulted  the  defendant, 
and  he,  in  self-defense,  necessarily  beat  and  bruised  the  plaintiff 
a  little,  doing  him  no  unnecessary  injury. 

Fifth.  The  acts  of  the  defendant  above  set  forth  are  those 
of  which  the  plaintiff  complains.  ^ 


*  In  SloneT.  Slone,  2  Met.  [Ky.], 
339,  in  an  action  for  an  assault  and  l>attery, 
the  defendant  was  permitted  to  plead  a 
counterclaim  for  damages  committed 
upon  him  by  the  plaintiff  at  the  same 
time  and  place.  In  Mc Arthur  v.  Green 
Bay,  etc.  Canal  Co.,  34  Wis.  139-146, 
the  action  was  brought  for  injuries  done 
to  the  plaintiff's  boat  caused  by  a  break 
in  the  canal  which,  it  was  alleged,  was 
caused  by  the  defendant's  negligence. 
The  defendant  answered  that  the  break 
itself  was  caused  by  the  negligence  of  the 
plaintiff,  and  prayed   for  damages,  and 


the  court  sustained  the  counterclaim. 
The  court  says:  "  If  it  does  not  arise  out 
of  the  transaction  set  forth  in  the  com- 
plaint, it  certainly  is  connected  with  the 
subject  of  the  action.**  To  the  same 
effect  are  Walsh  v.  Hall,  66  N.  C.  233- 
237;  Tarwater  v.  H.  &  St.  J.  R.  R., 
42  Mo.  193.  These  cases  have  much  to 
commend  them,  and  there  is  but  little 
doubt  that  justice  would  be  subserved  by 
following  them.  The  authorities  which 
oppose  a  tort  as  a  counterclaim,  how- 
ever, greatly  outnumber  those  in  favor 
of  the  proposition. 


420  TREATISE    ON  THE   LAW   OF  CODE   PLEADING. 

ARBITRAMENT    AND   AWARD. 

The  defense  of  arbitrament  and  award  is  to  some  extent 
analogous  to  accord  and  satisfaction. 

In  the  one  case  the  parties  have  agreed  upon  the  terms  of 
settlement  between  them.  In  the  other  they  agree  to  submit 
the  matter  to  disinterested  parties. 

The  first  requisite  of  an  award  is  that  it  conform  to  the 
terms  of  the  agreement.  ^ 

The  arbitrators  derive  their  authority  from  the  agreement 
of  submission  and  the  precise  questions  submitted  to  them,  and 
nothing  more  or  less  should  be  decided.  They  cannot  substi- 
tute a  different  agreement  from  the  one  actually  made  by  the 
parties.  ^ 

All  questions  submitted  must  be  decided,  unless  the  agree- 
ment provide  otherwise.^ 

If,  however,  some  of  the  matters  submitted  to  the  arbi- 
trators be  withdrawn  by  consent  of  the  parties,  an  award 
embracing  only  the  remaining  claims  will  be  sufficient.* 

The  award  must  be  certain,  so  that  no  reasonable  doubt  can 
exist  as  to  its  effect  or  the  rights  and  duties  of  the  parties 
under  it.^ 

The  degree  of  certainty  required,  however,  is  not  to  be 
unreasonable  or  impracticable.  An  award  is  not  uncertain 
because  it  does  not  pass  upon  each  matter  submitted  separately, 
but  includes  them  all  in  one  general  award,,  unless  the  agree- 
ment of  submission  require  a  separate  finding  upon  each  matter 
submitted.*^ 

No  intendment  will  be  indulged  to  overturn  an  award,  but 
every  reasonable  presumption  will  be  allowed  in  its  support.^ 

It  is  considered  final,  therefore,  until  the  contrary  is  proved. 

Technical  precision  and  certainty  are  unnecessary. 

^  Solomons  v.  M'Kinstry,  13  Johns.  235;  Hawkins  v.  Colclough,  i  Burr.  274- 

27.  *  Steams  v.   Cope,    109    111.    340; 

*  Howard  v.  Edgell,  17  Vt.  9.        •  Blackwell   v.    Goss,     116    Mass.    394; 
'  Wright  V.  Wright,  5  Cow.   197 ;  Emery  v.    Hitchcock,    12   Wend.    156; 

Brown  v.  Meverell,  Dyer,  216  b;  Win-  Brewer  v.  Bain,  60  Ala.   153;  Heckers 

terv.  Munton,  2  J.  B.  Moore,  729;  Rich-  v.  Fowler,  2  W^all.  123. 
ards  V.  Drinker,  i  Halst.  307 ;  Jackson  "  Neib  v.  Hinderer,  42  Mich.  451 ; 

V.  Ambler,  14  Johns.  96.  McMillan  v.  James,  X05  III  194;  Truesdale 

*  Vamey  v.  Brewster,  14  N.  H.  49.  v.  Straw,  58  N.   H.  207 ;  McCourt  v. 
^  Scliuylerv.VanDerVeer,  2Caines,  McCabe,  46  Wis.  597;  Forrer  v.  Coflf- 
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If    the    language    employed    is     such    that    plain    men, 

acquainted  with  the  subject  matter,  can  understand  it,  that  is 

sufficient.^ 

In  framing  an  answer  pleading*  an  award,  the  defendant 

should  allege  that  after  the  accruing  of  the  cause  of  action  set 

forth  in  the  petition,  to  wit:     On  the day  of ,  , 

the  plaintiff  and  defendant  submitted  the  matters  in  contro- 
versy, as  alleged  in   the  petition,  to  the  arbitration  of , 

,  who  were  to  publish  their  award,  in  writing,  on  or  before 

the day  of ,  18 . 

2.  Said  arbitrators  thereupon  entered  upon  their  duties, 
and  after  hearing  the  evidence  adduced  by  the  parties,  on  the 

day  of ,  18 ,  made  and  published  their  award,  in 

writing,  as  follows  [copy  award], 

3.  The  defendant  has  duly  peformed  all  the  conditions  of 
said  award  on  his  part  to  be  performed. 

Wbere  the  answer  is  that  ^he  award  is  invalid,  the  de- 
fendant may  allege  that  he  had  no  notice  of  the  time  or  place 
when  or  where  said  arbitrators  would  meet  to  hear  the  matter 
submitted  to  them,  and  had  no  o()portunity  of  being  heard  in 
his  own  behalf  before  them. 

Plead  any  matter  that  is  ground  for  setting  aside  an  award, 
and  pray  that  the  same  be  adjudged  to  be  void  and  of  no 
force  and  effect. 

DISCHARGE  IN  BANKRUPTCY. 

A  discharge  in  bankruptcy  must  be  pleaded. 
There  is  a  conflict  in  the  authorities  as  to  the  necessity  of 
pleading  jurisdictional  facts. 


man,  23  Gratt,  p.  71  ;  Roloson  v.  Car. 
son,  8  IVId.  208 ;  Wheeler  v.  Woodward, 
66  Peon.  St.  158. 

*  Refers  v.  Corrothers,  26  W.  Va. 
238 ;  Sheffield  v.  Clark,  73  Ga.  92 ; 
I  Am.  &  Eng.  Ency.  of  Law,  696.  In 
Jackson  v.  Ambler,  14  Johns.  103,  the 
coart  say :  **  It  cannot,  at  this  day,  be 
controverted  that  courts  of  justice  are 
liberal  in  their  construction  of  awards; 
many  cases  in  which  they  were  formerly 
hdd  to  be  void,  as  uncertain,  or  wanting 
mutoality,  have,  for  a  long  series  of  years, 


been  overruled ;  and  we  have  no  reason 
to  regret  the  change.  Arbitrations  are 
domestic  tribunals;  the  arbitrators  are 
chosen  by  the  parties  themselves,  and 
frequently  mingle  in  iheir  discussions 
their  own  knowledge  of  the  matters 
in  dispute.  Crenerally  speaking,  their 
awards,  though  intelligible,  are  not  drawn 
up  with  technical  accuracy;  their  ends 
are  mainly  honest,  and  tend  to  terminate 
intricate  disputes  with  very  little  expense 
to  the  parties ;  for  all  these  reasons  they 
ought  to  be  viewed  indulgently," 
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On  principle,  it  would  seem  that  a  final  discharge  in  bank- 
ruptcy may  be  pleaded  like  any  other  judgment  of  a  court  of 
exclusive  jurisdiction,  when  it  is  made  to  appear  that  the  debt 
upon  which  the  action  is  brought  was  not  excepted  from  the 
operation  of  the  act. 

If  the  discharge  is  obtained  while  the  action  is  pending,  it 
may  be  set  up  by  amendment  or  supplemental  answer.  ^  But 
if  not  obtained  till  after  judgment,  the  remedy  is  by  motion 
for  stay  of ''execution,*  It  is  no  defense  to  an  action  to  plead 
that  the  plaintiff  has  applied  for  the  benefit  of  the  bankrupt 
law,  there  being  no  adjudication  declaring  him  a  bankrupt.' 

In  pleading  a  discharge  as  a  defense,  it  should  be  alleged 

in  substance,  that  on  the day  of the  defendant  filed 

in  the  District  Court  of  the  United  States  for  the  District  of 
,  a  petition  to  be  adjudged  a  bankrupt. 

Second.  That  on  the day  of said  court  duly  granted 

at  discharge  in  bankruptcy  to  the  defendant,   of  which  the  fol- 
lowing is  a  copy  [copy  judgment]. 

Third.  The  indebtedness  set  forth  in  the  petition  of  the 
plaintiff  accrued  before  the  filing  of  said  petition  in  bank- 
ruptcy in  said  United  States  Court,  and  the  defendant  was 
discharged  from  liability  thereon. 

BREACH  OF  PROMISE. 

Breach  of  promise  of  marriage*  A  defense  that  the 
promise  was  obtained  by  fraud  must  be  set  forth  in  the  answer, 
to  admit  proof  of  that  fact.  * 

The  defense  of  unchastity,  unless  the  defendant  has  suffi- 
cient cause  to  believe  the  charge  to  be  true,  may  be  in  aggra- 
vation of  damages.* 

Infancy  is  a  defense,^  and  must  be  pleaded. 

An  action  for  breach  of  promise  is,  nominally  at  least,  an 
action  for  breach  of  contract,  but,  in  regard  to  the  recovery  of 
damages  for  the  breach,  it  is  not  limited  by  the  ordinary  rules.  ^ 

»  Holyoke  v.  Adams,  59  N.  Y.  233.  «  White  v.  Thomas,  12  O.  S.  31a  ; 

•  Smith  V.   Kinney,  6  Neb.  447 ;        Powers  v.  Wheatley,  45  Cal.  113. 
Cutis  V.  Slosson,  6  Pa.  St.  265.  "  Rush  v.  Wick,  31  O.  S.  521. 

»  Negley  v.  Jeflfers,  28  O.  S.  90.  ^  Thorn  v.  Knapp,  42  N.  Y.  474. 

*  Lea^tt  V.  Cutler,  37  Wis.  46. 
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The  amount  of  recovery  is  peculiarly  a  question  for  the 
jury,  and  the  verdict  will  not  be  set  aside  as  excessive  unless 
the  Simount  is  so  large  as  to  show  that  the  jury  were  influenced 
by  passion  or  prejudice. 

The  facts  constituting  the  defense  mast  be  pleaded* 
The  law  presumes  that  the  parties,  before  the  engagement, 
had  nKide  inquiries  and  satisfied  themselves  in  regard  to  each 
other's  character,  and  had  waived  all  objections  to  previous 
loose  conduct.' 

The  facts,  therefore,  showing  improper  conduct  on  the  part 
of  the  plaintiff,  and  that  it  was  unknown  to  the  defendant, 
must  be  alleged. 

And  the  same  rule  applies  as  to  the  subsequent  unchastity 
of  the  plaintiff.* 

Where  the  want  of  chastity  is  set  up  as  a  defense,  specific 
acts  of  unchastity  must  be  alleged  and  proved.  ^ 

Facts  in  mitigation  must  be  pleaded.  This  is  the  rule  in 
libel  and  slander,  and  no  doubt  it  applies  to  actions  for  breach 
of  promise. 

An  answer  in  mitigation  is  a  partial  defense,  and  should 
present  the  facts  claimed  as  a  partial  justification  in  such  man- 
ner that  issue  may  be  taken  upon  them. 

In  the  answer  the  defendant  may  deny  that  he  ever  prom- 
ised to  marry  the  plaintiff,  or  he  may  admit  the  promise  and 
plead  any  of  the  defenses  above  indicated,  or  others.  Thus, 
at  the  time  set  forth  in  the  petition,  the  plaintiff  was  habitually 
addicted  to  the  excessive  use  of  opium  or  intoxicating  liquors, 
of  which  the  defendant  was  wholly  ignorant  at  the  time,  but 
upon  being  informed  thereof,  he  refused  to  marry  the  plaintiff. 

BONA  FIDE  PURCHASER. 

A  bona  fide  purchaser  is  one  who  purchases  for  a  valuable 
consideration  paid  or  parted  with,  and  in  the  belief  that  the 
vendor  had  a  right  to  sell,  and  without  any  suspicious  circum- 
stances to  put  the  vendee  upon  inquiry.  * 

1  Sprague  v.  Craig,  51  III.  288, 295;  605;  Jewilt  v.  Palmer,  7  Johns.  Ch.  65; 

Abb.  Tr.  Ev.  679.  Jackson    v.    M'Chesney,   7  Cow.   360; 

«  Abb.  Tr.  Ev   679.  De  Mott  v.  Starkey,  3  Barb.  Ch.  403; 

»  Ford  V.  Jones,  62  Barb.  4S4.  Blight's  Heirs  v.  Bank,  6  T,  B.  Mon. 

♦  Meintt  V.  N.   R.  Co.,  12  Barb.  192. 
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The  purchaser  must  have  actually  paid  the  purchase  money 
before  notice. 

If  he  has  paid  but  a  part  of  the  value,  a  number  of  'cases 
hold  that  he  is  entitled  to  protection  pro  tanto  only.* 

Mere  security  to  pay  the  purchase  price  will  not  constitute 
the  party  a  bona  fide  purchaser.* 

Neither  will  an  executory  consideration,  to  be  afterward 
paid,  protect  the  purchaser.® 

In  setting  up  the  defense  the  defendant  should  allege  in 

substance  that   on  the day  of 18 ,  E  F  was  in 

the  actual  possession  of  certain  property  described  in  the 
petition,  and  claimed  to  be. the  owner  thereof,  and  that  the 
same  was  free  from  all  incumbrances. 

Second,  that  the  defendant,  relying  upon  said  statement, 
and  believing  him  to  be  the  owner  on  said  day,  purchased  said 

property  from  said  E  F  for  the  price  of  $ ,  then  duly  paid, 

and  received  a  conveyance  of  said  property. 

Third,  that  the  defendant  at  the  time  of  said  purchase, 
and  of  said  conveyance,  had  no  notice  whatever,  either  express 
or  implied,  of  any  interest  of  the  plaintiff  in  said  property, 
and  he  purchased  the  same  in  good  faith,  believing  said  E  F 
to  have  an  absolute  title  therein. 

COMMON  CARRIERS  OP  PASSBNOER8. 

Where  an  accident  happens  in  consequence  of  the  break- 
ing of  the  carrier's  means  of  transportation,  he  must  negative 
the  presumption  of  negligence  by  a  statement  of  facts  show- 
ing that  he  was  not  in  fault.  A  statement  of  facts  consistent 
with  negligence  is  no  defense.* 

An  answer  that  a  passenger  was  standing  on  the  platform, 
contrary  to  the  rules  of  the  company,  of  which  he  had  knowl- 
edge at  the  tfme  of  the  accident,  but  fails  to  allege  that  by 
reason  thereof  he  was  injured,  does  not  state  a  defense.  * 

All  railways  are  common  carriers  for  the  transportation  of 

1  Peabody  v.  Fenton,  3  Barb.  Ch.  421;  Stone  v.  Welling,  14  Mich.  514; 

451;  Pickett  V.   Barron,  29  Barb.   505;  Blanchatdv.  Tyler,  12  Id.  339. 
Stalker  v.  M'Donald,  6  Hill  93.  *  Thompson  on  Carriers  of  Passen- 

>  Mondrell  v.    Mondrell,    10  Ves.  gers,  554. 
S40;  Hardinghamv.  Nicholls,  3  Atk.  304.  '  Lafayette,  etc.,  R.  Co.  v.  Sims, 

»  Wormley  v.  Wormley,  8  Wheat.  27  Ind.  59. 


PARTICULAR    DEFENSES. 


4^5' 


all  passengers  and  property  brought  to  the  road  for  that  pur- 
pose. 

Defenses.  Where  the  action  is  for  injury  to  the  plaintiff 
caused  by  the  negligence  of  the  defendant,  the  answer  ordinarily 
may  be  a  general  denial. 

If  the  action  is  brought  for  ejecting  the  plaintiff  from  the 
train,  and  the  answer  is  a  justification,  the  facts  constituting 
such  justification  must  be  pleaded,  as  that  the  plaintiff  took  a 
seat  in  the  car  of  said  company,  intending  to  ride  therein  from 

to on  the  line  of  said  road;  that  by  a  reasonable  rule 

adopted  and  enforced  by  said  railway  company,  it  was  the  duty 
of  the  plaintiff  to  purchase  a  ticket  for  passage  over  said  road 
between  the  points  above  named,  or  to  pay  the  conductor  of 

said  train  for  said  passage  the  sum  of  $ ,  but  the  plaintiff, 

while  riding  in  said  cars  during  his  passage  from on  the 

way  to ,  refused  to  exhibitor  surrender  his  ticket  or  to  pay 

said  sum  of  $ for  his  passage  on  said  train,  whereupon  it 

became  the  duty  of  the  conductor  to  eject  said  plaintiff  from 
the  train  at  the  first  stopping  place,  which  duty  he  performed 
without  unnecessary  force,  and  this  is  the  same  act  complained 
of  by  the  plaintiff  in  his  petition.^ 


COMMON  CARRIERS  OF  GOODS. 

Ck>minon  carriers  of  goods  undertake  generally  to  convey 
goods  for  hire  for  all  persons  indifferently,  and  deliver  them  at 
a  place  appointed,  with  or  without  a  special  agreement  as  to 
the  compensation.  At  common  law  there  is  no  distinction 
between  a  land  and  water  carrier  in  regard  to  their  liability  in 
case  of  a  failure  to  perform  their  duty.  ^  Delivery,  actual  or 
constructive,  is  necessary  to  charge  the  carrier  wi^h  responsi- 
bility.® There  can  be  no  discrimination;  all  persons  must  be 
treated  alike. 


1  Briefly  stated,  the  rule  is,  that  if 
the  defendant  disputes  the  truth  of  the 
facts  aUeged  in  the  petition,  he  may  deny 
the  same.  If  the  defense  consists  of 
matter  in  mitigation,  excuse  or  in  bar, 
it  mast  be  pleaded. 

•  The  Proprietors  of  the  Trent  v. 
Wood,  3  Esp.  N.  P.  127;  4  Doug.  287. 


'  Merriamv.  Hartford,  etc.,  R.  Co., 
20  Conn.  354.  Even  without  negligence 
the  carrier  is  liable  for  all  damages  ex- 
cept those  resulting  from  the  act  of  God 
or  the  public  enemy.  Davis  v.  W.,  St. 
L.,  etc.,  R.  Co.,  89  Mo.  340.  In  case 
of  an  unqualified  consignment  of  prop- 
erty, the  consignee  will  be  presumed  to 
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Where  goods  are  taken  from  the  carrier  by  legral  proc- 
ess, he  will  not  be  liable  if  he  at  once  notify  the  bailor  of 
the  taking.^  If,  however,  he  has  been  guilty  of  negligence  in 
failing  to  deliver  the  goods  in  a  reasonable  time,  he  will  be 
liable.*  The  carrier  must  notify  the  consignee  of  the  arrival 
of  the  goods,  and  ordinarily  must  deliver  them  to  him,  and  the 
delivery  must  be  at  a  seasonable  time.' 

Answer.  The  defendant  in  his  answer  may  allege  that  he 
delivered  the  goods  to  the  consignee;*  that  the  defendant 
has  given  a  fraudulent  purchaser,  who  in  the  usual  course  of 
business  shipped  the  goods,  a  negotiable  bill  of  lading,  and  that 
the  defendant  had  no  notice  of  the  fraud  ;*  that  the  ^oods 
were  taken  from  the  defendant  by  legal  process,  and  that  he 
immediately  notified  the  bailor  of  that  fact,®  etc. 

Defenses,  continued.  Where  the  defense  is  defective  pack- 
ing, the  burden  of  proof  is  on  the  carrier  to  show  that  that  was 
the  cause  of  the  injury,  and  that  it  was  not  caused  by  any  fault 
on  his  part.  ^ 

If  the  defense  is  that  the  damage  was  caused  by  the 
plaintiif 's  own  fault,  as  where,  from  its  peculiar  character,  it  is 
unsafe  to  handle  the  matter  transported  in  the  ordinary  mode, 
the  answer  may  be  that  the  property  mentioned  in  the  petition 
consisted  of  boxes  of  glass  which  were  not  marked  by  the 
plaintiff  as  being  glass,  when  delivered  to  the  defendant, 
nor  were  there  any  indications  thereon  of  the  character  of  the 
contents,  nor  did  the  defendant  have  any  notice  thereof. 

Second.  The  defendant  placed  s^id  boxes  in  the  car  with 
due  care,  and  in  such  a  manner  that  the  contents  would  not  be 
injured  had  they  not  been  glass. 

If  the  carriage  was  by  water,  under  special  contract,  the 
answer  may  be  that  the  goods  mentioned  in  the  petition  were 

« 

be  the  owner,  and  entitled   to  settle  a  Mierson  v.  Hope,  Id.   561 ;  Moak  Van 

claim  for  a  non-delivery  of  the  same.  S.  PI.  308. 

Scammon  v.   Wells,  etc.,  Co.,  84  Cal.  ^  McKean  v.  M'lvorL.  R.,6  Exdu 

311.    The  carrier,  however,  in  such  case  36-39. 

must  act  in  good  faith  and  be  honestly  *  Western,  etc,  v.  Marshal], 6  Abbt 

misled.  N.  S.  28a 

»  Bliven  v.  H.  R.  R.  Co.,  36  N.Y.  «  Bliven  v.  H.  R.  R.  Co.,  supra. 

403-  '  N.  Ex.  Co.  v.  Graham,  26  O.  S. 

•  Mierson  v.  Hope,  2  Sweeney,  561.  595.     In  some  of  the  states  special  coo- 

'  McAndrew  v.  Whitlock,  Id.  623 ;  tracts  are  prohibited. 
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delivered  by  the  plaintiff  to  the  defendant,  and  by  him  received 
on  the  steamboat  ["  City  of  Detroit "]  under  a  special  agree- 
ment made  between  them,  for  the  transportation  of  the  same 
from  [Buffalo  to  Duluth].  The  following  is  a  copy  of  said 
agreement: 

Second.  That  while  said  goods  were  well  and  properly 
stored  on  board  of  said  steamboat,  and  were  being  carried 
pursuant  to  said  agreement,  and  without  any  negligence  or 
misconduct  of  the  defendant  or  of  his  servants,  or  any  defect 
of  the  boat  or  its  equipments,  the  boat,  by  accident,  caught 
fire  and  was  consumed,  with  its  cargo,  including  the  goods  of 
the  plaintiff. 

The  said  loss  was  not  caused  by  negligence,  misconduct  or 
default  of  the  defendant,  but  by  the  accident  of  fire,  and,  under 
the  special  contract  above  set  forth,  the  defendant  is  not  liable. 

CONSIDERATION;  NATURE  OP  FRIVOLOUS,  DEFINED. 

Judge  Bliss  designates  considerations  which  are  insufficient 
as  frivolous,  impossible,  illegal,  immoral,  against  public  policy 
or  fraudulent.  ^ 

Among  frivolous  considerations  he  names  a  promise  to  for- 
bear the  prosecution  of  an  unfounded  claim.  ^  Or  where  it  is 
shown  that  the  action  could  not  be  maintained,^  or  to  transfer 
a  void  instrument. 

Neither  is  a  promise  to  perform  an  agreement,  or  pay  a 
debt,  which  the  party  is  under  a  legal  obligation  to  perform,  or 
^ay ,  a  sufficient  consideration.  * 

In  all  the  cases  cited  above  there  is  no  real  consideration 
for  the  contract,  and  this  is  available  in  such  and  like  cases  as 
a  defense.  * 


^  Bliss  Code  PL  (  270. 

*  Callisher  v.  Bischofl&heim,  L.  R. 
5QB.  449. 

*  Goaid  V.  Armstrong,  2  HaU,  266. 

*  Smith  V.  Bartholomew,  I  Mete. 
276;  Crosby  v.  Wood,  2  Selden,  369; 
Bliss  Code  PI.  (  271. 

'  A  promise  of  a  judgment  creditor, 
made  to  the  debtor,  that  he  would  attend 
a  sale  under  the  execution,  and  make  the 
property  bring  the  amount  of  the  debt, 


is  without  consideration.  Baer  v.  Chris- 
tian, 83  Ga.  322.  But  if  the  creditor 
thereby  obtained  an  undue  advantage  in 
the  purchase  of  the  property,  a  court  of 
equity  will  grant  relief.  Carter  v.  Gill- 
son,  29  Neb.  324.  A  promise  to  a 
garnishee  that  if  he  would  pay  a  judg- 
ment against  him  which  was  void  for 
want  of  jurisdiction,  the  defendant 
would  repay  him  if  he  was  required  to 
pay  the  debt  the  second  time,  is  based  on 
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The  illegrality  of  the  consideration  is  a  matter  of  defense* 

The  courts,  however,  are  not  entirely  agreed  as  to  what  acts 
will  render  the  consideration  illegal. 

The  rule  seems  to  be  that  in  a  contract  for  the  sale  of 
goods  in  the  ordinary  course  of  trade,  with  knowledge  merely 
of  the  purpose  for  which  they  are  intended,  the  vendee  cannot 
set  up  his  own  illegal  attempt  as  a  bar  to  an  action  for  the 
recovery  of  the  purchase  money,  but  that  where  the  unlawful 
purpose  enters  into  and  forms  a  part  of  the  contract,  payment 
cannot  be  enforced.  ^ 

The  illegrality  of  a  contract,  if  relied  upon  as  a  defense^ 
must  be  pleaded.^ 

In  certain  cases,  where  the  contract  is  not  consummated, 
the  party  may  recover  the  money  advanced,  as  where  money 
is  placed  in  the  hands  of  a  stakeholder  as  a  bet  upon  a  horse- 
race, the  party  may  demand  it  at  any  time  before  it  is  paid 
over,  because  until  that  time  the  act  is  not  complete. ' 

Consideration  agrainst  public  policy.  The  general  rule  is, 
that  a  court  will  not  lend  its  aid  to  enforce  a  contract  against 
public  policy,  either  directly,  by  enforcing  it  in  favor  of  one 


a  sufficient  consideration.  Taylor  v. 
Williams,  22  N.  £.  R.  118.  An  agree- 
ment to  abandon  the  use  of  tobacco  dur- 
ing the  lifetime  of  the  promisor,  and  per- 
formance of  the  agreement  is  based  on  a 
sufficient  consideration.  Talbott  v.  Stem- 
mons'  Exr.  12  S.  W.  R.  297.  An  order 
for  the  payment  of  money  which  to  that 
extent  relieved  the  drawee  from  any 
further  liability  to  the  drawers,  is  a  suf- 
ficient consideration  to  support  a  prom- 
ise to  pay  the  payee  the  balance  in  excess 
of  the  order.  Br  em  v.  Covington,  104 
N.  C.  589.  A  promise  to  pay  one-half 
of  the  cost  of  a  party-wall  which,  by  mis- 
take, bad  beeen  built  entirely  on  the  land 
of  the  adjoining  owner,  is  based  on  a  suf- 
ficient consideration.  Grimley  v.  David- 
son, 24  N.  £.  R.  439.  When  a  decree 
of  divorce  has  been  obtained  giving  the 
wife  the  custody  of  her  infant  child  and 
ordering  the  husband  to  pay  her  a  speci- 
fied sum,  an  agreement  afterward 
made,  that  if  the  husband  will  take  the 
child  the  wife  will  release  him  from  the 


payment  of  the  money  yet  unpaid,  is 
based  on  a  sufficient  consideration. 
Miller  v.  Morrison,  43  Kas.  446. 

^  Tracy  v.  Talmage,  14  N.  Y.  176; 
Waymell  v.  Reed,  5  T.  R.  599;  Cannan 
V.  Bryce,  3  B.  &  A.  179;  Lightfoot  v. 
Tenant,  i  Bos.  &  Pul.  551;  McKinnell 
V.  Robinson,  3  Mess.  &  Wells,  434; 
Kittle  V.  De  Lamater,  3  Neb.  334. 

«  A.  &  N.  R.  R.  Co.  V.  Miller,  16 
Neb.  661;  Bamett  v.  Glossop,  3  Dowl. 
625  (S.  C);  I  Bing.  N.  C.  633;  Dick 
son  V.  Burke,  6  Ark.  412;  Stannard  v. 
McCarty,  i  Mor.  (Iowa)  124;  Hoston 
V.  Williams,  3  Blftckf.  1 70;  Suit  v. 
Woodhall,  116  Mass.  547  ;  Cummins  v. 
Barkalow,  4  Keyes  (N.  Y.),  514  (S.  C), 
I  Abbott  Ct.  App.  479;  U.  S.  V.  Saw- 
yer, I  GalL  C.  C.  87;  Chambers  v. 
Games,  2  Green  (Iowa),  320;  i  Chit. 
PI.  276;  2  Id.  503,  507. 

*  Humphreys  v.  Magee,  13  Mo. 
435 ;  SkinAer  v.  Henderson,  10  Id. 
20s ;  Bliss  Code  PI  §  272;  Perry  v. 
Gross,  25  Neb.  826. 
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party  against  the  other,  or  indirectly,  by  adjudging  damages 

for  a  breach  thereof.  ^ 

A  mere  moral  consideration  will  not  support  a  contract,' 

and  even  an  express  promise,  founded  on  benefits  previously 

rendered,  if  voluntary,  will  not  support  an  action. 

The  reason  is,  an  express  promise  can  only  revive  a  pre- 
cedent good  consideration,  which  might  have  been  enforced  at 
law  through  the  medium  of  an  implied  promise,  had  it  not 
been  suspended  by  some  positive  rule  of  law,  but  can  give  no 
original  cause  of  action,  if  the  obligation  on  which  it  is  founded 
could  not  have  been  so  enforced.  ^ 

Consideration;  want  of.  A  promise  for  which  there  is  no 
consideration  cannot  be  enforced. 

This  has  been  the  rule  of  the  common  law  from  an  early 
period,  and  it  is  said  to  have  been  borrowd  from  the  civil 
law. 

In  pleading  the  want  of  consideration,  if  the  action  is 
upon  an  ordinary  contract,  the  plaintiff  may  admit  the  making 
of  the  contract,  but  allege  the  facts  showing  a  want  of  consid- 
eration, as  that  the  debt  was  incurred  for  a  certain  patent- 
right  for  a  pretended  improved  sewing  machine,  which  the 
plaintiff  represented  to  be  a  new  and  valuable  improvement  in 
such  machines,  and  was  of  the  value  of  $ ,  and  the  defend- 
ant, relying  upon  said  representations,  purchased  said  patent- 
right  of  said  plaintiff  for  the  sum  of  $ ,  the  sole  considera- 
tion therefor  being  said  patent-right. 


*  Gould  V.  Kendall,  15  Neb.  549; 
Hobbie  v.  Zaepffel,  17  Id.  536. 

■  Jennings  v.  Brown,  9  M.  &  W.  496; 
Eastwood  V.  Kenyon,  11  A.  &  £.  438. 
A  compromise  of  a  doubtful  right  is  suffi- 
cient foundation  for  an  agreement,  and  a 
want  of  consideration  is  no  defense. 
Swem  V.  Green,  9  Colo.  358.  So,  an  in- 
vention which  is  patentable,  although, 
in  its  present  condition,  impracticable,  but 
niay  be  used  with  some  alteration,  is 
valid.  Jones  v.  Reynolds,  120  N.  Y.  253. 
Matual  concession  of  the  parties  in  the 
settlement  of  a  boundary  line  will  be  im- 
plied.    Finley  v.  Funk,  35  Kas.  668. 

^  Eastwood  V.  Kenyon,  1 1  A.  &  £. 
428.     An  agi'ccment  not  to  contest  a 


will  and  the  consequent  abandonment 
thereof  by  the  sole  heir  is  a  sufficient  con- 
sideration for  a  promise  of  the  executor 
to  pay  a  sum  named  to  a  third  person. 
Rector,  etc.,  St.  M.  Church  v.  Teed,  120 
N.  Y.  583.  But  a  promise  not  to  attach 
property  of  a  third  person  where  no 
cause  for  an  attachment  exists  is  no  con- 
sideration for  a  promise  to  pay  a  debt  of 
such  person.  Bates  v.  Sandys  27  IlL 
App.  552.  The  dismissal  of  bastardy 
proceedings  by  a  woman  who  was  actu- 
ally pregnant,  though  not  by  the  de- 
fendant, is  insufficient  consideration  for 
a  note  given  by  such  defendant  with  a 
full  knowledge  of  the  facts.  Moon  v. 
Martin,  122  Ind.  211. 
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Second.  Said '  patent-right  was  void  for  want  of  novelty, 
and  no  improvement  whatever  on  sewing  machines,  as  said 
plaintiff  well  knew  at  the  time  of  said  sale,  and  was  of  no  value 
whatever,  and  the  defendant  has  received  no  consideration  for 
said  claim. 

Defense  where  a  nesTotiable  note  was  given.  Where 
there  was  a  want  of  failure  of  consideration,  the  defendant 
should  allege,  first,  that  the  plaintiff  purchased  the  note  after  the 
same  had  become  due,  or  with  notice  of  the  defense  to  the  same 
second,   allege   the  facts  showing  the  want  of  consideration. 

If  the  consideration  was  unlawful,  or  against  public 
policy,  as  for   money  lost   at    gaming,   the    defendant    may 

allege  that  on  the day  of ,  i8 — ^— ,  the  defendant  and 

plaintiff  played  together  at  a  game  of  chance  called  "  Three 
Card  Monte,"  and  at  said  gaming  the  plaintiff  won  $500  of  the 
defendant,  for  which  the  note  in  question  was  given,  the  sole 
consideration  therefor  being  the  money  lost  in  said  game. 

COMPOSITION    WITH    CREDITORS. 

Composition  with  creditors  is  an  agreement  made  upon  a 
sufficient  consideration  between  a  debtor  and  creditor,  by 
which  the  creditor  accepts  part  of  the  debt  due  to  him  in  satis- 
faction of  the  whole.  ^ 

The  rule  that  a  sum  less  than  the  full  amount  due  upon  a 
liquidated  debt  cannot  be  satisfied  by  a  less  sum,  does  not 
apply  where  several  creditors  mutually  join  and  agree  to  release 
their  common  debtor  of  a  part  of  the  amount  due  to  each, 
upon  the  payment  by  him  of  a  certain  other  part. 

The  agreement  of  the  several  creditors  to  give  up  a  part 
of  their  claim  in  consideration  of  receiving  a  certain  other  part, 
is  a  good  consideration.* 

The  binding  force  and  validity  of  a  composition  agree- 
ment made  in  good  faith  between  an  embarrassed  debtor  and 
his  creditors,  and  fully  carried  into  execution,  is  sustained  by 
the  clear  weight  of  authority.  * 

^  I  Bouv.  Law  Diet.  308.  ens,  24  Wend.  294;  Steinman  v.  Mag- 

■Way  V.  Langley,  15  O.   S.  392;  nas,  11  East,  190;    Pfleger  v.  Browne, 

Perkins  v.  Lockwood,  100  Mass.   249;  28    Bevan.  391 ;  3  Am.  &  £ng.  Ency. 

Farrington  v.   Hodgdon,  119  Id.   453;  of  Law,  386. 

Sage  V.  Valentine,  23  Minn.  102;  Blair  ^  See  Cumber  v.  Wane,  i  Sinith*6 

V.  Wate,  69  N.  Y.  113;  Fellows  v.  Stev-  Leading  Cases,  633,  and  cases  cited;  see 
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In  pleading  composition  the  defendant  may  admit  that  on 

the day  of 18 ,  he  was  indebted  to  the  plaintiff 

as  set  forth  in  the  petition,  but  should  allege  that  on  or  about 
the day  of 18 ,  being  in  embarrassed  circum- 
stances, a  composition  agreement  was  entered  into  between 
himself  and  his  creditors,  including  the  plaintiff,  whereby  he 

was  to  pay  a  certain  sum,  to  wit,  $ ,  to  be  distributed  pro 

rata  among  said  creditors,  upon  the  payment  of  which  sum 
the  said  plaintiff  and  the  other  creditors  were  to  release  the 
defendant  of  the  remaining per  cent,  of  the  original  in- 
debtedness; that  the  defendant  thereupon  complied  with  all 
the  terms  of  said  agreement,  and  paid  the  sum  agreed  upon  to 
the  plaintiff  and  other  creditors,  in  full  satisfaction  of  the 
plaintiff's  debt,  and  the  several  debts  of  such  creditors  respect- 
ively, and  each  covenanted  and  agreed  with  the  defendants  to 
accept  the  same  in  full  satisfaction  of  all  claims  and  demands 
against  him.^ 

COMPROMISE. 

Compromise  is  an  agreement  made  between  two  or  more 
parties  as  a  settlement  of  matters  in  dispute  between  them.* 

Such  settlements  are  favored  in  law,  and  will  be  sustained 
where  the  amount  in  dispute  was  uncertain. 

Rescission  of  compromise.  A  party  who  has  compromised 
a  doubtful  claim,  and  received  the  amount  agreed  upon,  can- 
not sue  upon  the  original  claim,  even  if  the  compromise  was 
obtained  by  fraud,  unless  he  rescind  the  contract  and  tender 
back  what  he  has  received  thereunder.  * 


Geisse  v.  Franklin,  56  Conn.  83;  Ras- 
mussen  v.  Bank,  1 1  Colo.  301 ;  Murchie  v. 
Mclntire,  40  Minn.  331.  A  deposit  of 
the  amount  in  a  bank,  with  notice  to  the 
creditor's  attorney,  and  a  demand  for  a 
receipt  in  full,  is  not  in  compliance  Mrith 
the  contract.  Melhop  v.  Tathwell,  74 
Iowa,  571. 

'  See  Accord  and  Satisfaction. 

*  I  Bouv.  Law  Diet  308. 

•  East  Tenn.,  etc,  Ry.  Co.  v. 
Hayes,  83  Ga.  558;  Home  Ins.  Co.  v. 
McRichards,  121  Ind.  121.     In  the  case 


last  cited  it  is  said :  '*  If  the  contract 
was  procured  by  fraud  on  the  part  of  the 
defendant,  she  should  rescind  the  con- 
tract of  settlement  by  restoring,  or  offer- 
ing  to  restore,  what  she  had  received  as 
a  consideration;  but  if  she  had  not  been 
misled  and  deceived,  and  settled  with 
full  knowledge  of  all  the  facts,  and  there 
was  an  honest  dispute  as  to  the  liability 
of  the  company,  based  upon  reasonable 
grounds,  then  she  would  be  bound  by 
the  contract  of  settlement'* 
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In  pleading  a  coiuprouiisey  the  defendant  should  allege  in 

substance,   that  on  the day  of ,   before  this  action 

was  brought,  the  plaintiff  presented  a  claim  to  the  defendant 

for  the  sum  of  $ ,  which  he  claimed  to  be  due  [for  services 

rendered  by  him  as  an  agent  in  selling  certain  real  estate  of  the 
defendant],  which  the  defendant  refused  to  p^y  because  [state 
facts  showing  the  claim  to  be  doubtful,  as  that  the  defendant 
denied  that  plaintiff  had  rendered  said  services  to  the  full 
extent  claimed]. 

Second.  It  was  thereupon  agreed  between  the  parties  to 
compromise  said  claim,  and  the  defendant  agreed  to  pay  and 

the   plaintiff  to    accept  $ in    satisfaction    thereof,    which 

sum  the  defendant  so  paid,  and  the  plaintiff,  in  pursuance  of 
said  agreement,  accepted  the  same. 

COVERTURE  OF  THE  DEFENDANT.. 

The  code  has  not  changed  the  common  law  liability  of  the 
husband  for  the  torts  of  his  wife. 

In  law  the  husband  and  wife  are  deemed,  in  many  respects, 
one  person,  and  the  duty  of  the  husband  is  to  protect  her  in 
actions  at  law.^ 

If  the  wrong  be  committed  in  the  presence  of  the  husband, 
the  law  presumes  it  to  have  been  done  by  his  direction.^ 

It  may  be  shown,  however,  that  the  husband  did  not  direct 
or  countenance  the  wrong,  although  it  will  not  relieve  hini  from 
the  responsibility. 

If  the  wrong  is  not  committed  in  his  presence,  although  by 
.  his  direction,  she  will  not  be  exempt  from  liability.^  The  rule 
appears  to  be  that,  if  the  tort  is  committed  in  the  presence  of 
the  husband,  she  is  presumed  to  have  acted  under  his  com- 
mand, and  he  alone  is  liable.  If  the  tort  was  committed  out 
of  his  presence,  she  is  jointly  liable  with  him.* 

« 

^  Kowing  V.  Manly,  49  N.  V.   193;  *  Ball  v.  Bennett,  21  Ind.  428;  Mil- 

Ball  V.  Bennett,  21  Ind.  427;  Coolidge  v.  ler  v.  Sweitzer,  22  Mich.  391;  Marshall 
Panris,  8  O.  S.  594.  v.    Oakes,   51    Me.   308;    McQueen   v. 

■  Vanneman  V.  Powers,  56  N.  V.  Fulgham,  27  Tex.  463;  Jackson  v.  Kirby, 
39;  Dailey  v.  Houston,  58  Mo.  361 ;  37  Vt.  448;  9  Am.  &  Eng.  Eucy  of  Law, 
Bliss  Code  PI.  $  85.  824. 

'  Cassin  v.  Delany,  38    N.  Y.   178; 
Bliss  Code  PI.  ^  85. 
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In  pleading  coverture  as  a  defense,  the  wife  may  allege 
that  at  the  time  stated  in  the  petition  the  defendant  was,  and  still 
is,  the  wife  of  one  E  F,  and  that  said  E  F  is  still  living 
at . 

Torts  of  wife  in  respect  to  ber  separate  estate.  Under 
the  married  woman's  act,  the  marital  rights  of  the  husband 
over  the  separate  property  of  his  wife  have  been  taken  away, 
so  that  she  becomes  the  separate  owner  of  such  property,  and 
may  be  sued  in  regard  to  the  same  in  the  same  manner  as  if 
she  was  not  married. 

As  the  husband  has  no  control  over  this  property,  he  is  not 
liable  for  injuries  that  arise  out  of  the  possession  and  control 
of  the  same.^ 

In  such  case,  if  the  husband,  as  agent  for  his  wife,  make 
fraudulent  representations  in  the  sale  of  her  separate  property, 
the  tort  is  hers,  and  she  will  be  personally  liable  to  the  person 
injured.^ 

Answer  of  husband.^  The  husband,  in  pleading  that  the 
tort  was  chargeable  to  the  separate  estate  of  his  wife,  should  al- 
lege in  substance  that  the  land  (described  in  the  petition  over 
which  the  plaintiff  claims  an  easement),  is  the  sole  and  separate 
property  of  C  D,  the  wife  of  this  defendant,  and  in  her  exclusive 
possession. 

DURESS. 

Duress  is  defined  as  personal  restraint,  or  fear  of  personal 
injury,  or  imprisonment.  * 

A  contract  entered  into  by  a  party  under  compulsion  is 
void,  because  it  is  essential  to  the  contract  that  it  be  volun- 
tary. ^ 

To  constitute  duress  which  will  avoid  a  contract  there 
must  be  either  actual  violence  or  threats. 

Imprisonment  in  the  common  jail  or  elsewhere  is  duress 
by  violence,  but  to  make  it  available  as  a  defense,  it  must 

*  Rowe  V.Smith,  45  N.Y.  230;  Baum  Baum  v.  Mullen,  47   Id.  577;  Fiske  v. 

V.  Mullen,  47  Id.  577.  Bailey,  51  Id.  150. 

■  Baum  V.  Mullen,  47  N.  Y.  577.  *  i  Bouv.  Law  Diet.  513. 

'  See  Atistin  v.  Cox  and  wife,  1 18  '  i  Parsons  on  Contract,  392. 

Mass.  58;  Rowe  v.  Smith,  45  N.  Y.  230; 
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either  be  unlawful  in  itself,  or,  if  lawful,  then  accompained  with 
such  circumstances  of  unnecessary  privation,  danger  or  pain 
that  the  defendant  was  thereby  induced  to  enter  into  the  con- 
tract.^ 

Duress  by  threats  is  available  only  where  the  threatened 
injury  excited  a  fear  of  some  grievous  wrong,  as  of  unlawful 
imprisonment,  great  bodily  injury,  or  death. 

If  the  threat  was  of  a  mere  injury  to  property,  or  of 
slight  injury  to  a  person,  it  is  not  sufficient  to  avoid  the  con- 
tract, as  the  party  threatened  would  have  an  ample  remedy  at 
law.^ 

The  distinctions  made  by  the  English  courts  that  duress  of 
property  is  not  sufficient  to  avoid  the  contract,  do  not  appear 
to  be  generally  applied  in  this  country,  the  more  reasonable 
rule  being  established  that  where  the  threat,  whether  of  injury 
to  the  person,  property  or  good  name  of  the  individual,  was 
sufficient  to  destroy  the  freedom  of  the  party  threatened,  it 
would  be  deemed  to  be  duress.* 

Kot  sufficient  as  a  defense.  An  angry  command  by  a 
husband  to  his  wife  to  "  dry  up  that  crying  and  go  and  write  your 
name,"  unaccompanied  by  threats  of  personal  violence  or  any 
attempt  to  exercise  it,  is  not  available  as  a  defense  of  duress  in 


^  Watkins  v.  Baird,  6  Mass.  511; 
Richardson  v.  Duncan,  3  N.  H.508;  Stouf- 
fcr  V.  Latshaw,  2  Watts,  167;  Nelson  v. 
Suddartli,  i  Hen.  &  M.  350;  I  Parsons 
on  Contracts,  392;  Severance  v.  Kim- 
ball, 8  N.  H.  386. 

•Atlec  V.  Backhouse,  3  M.  &  W. 
642;  Astley  V.  Reynolds,  2  Stra.  915. 

'  Chase  v.  Dwinal,  7  Greenl.  134. 
Where  a  husband  who  was  in  the  habit 
of  beating  his  wife  slapped  her  and 
threatened  to  use  personal  violence  un- 
less she  signed  articles  of  separation,  such 
articles  wcire  set  aside  and  annulled  on 
the  ground  of  duress.  Bueter  v.  Bueter, 
45  N.  W.  R.  ao8.  In  this  case,  after 
setting  out  a  portion  of  the  evidence,  the 
Supreme  Court  of  South  Dakota  says 
(p.  209):  **  While  we  are  not  disposed  to 
limit  the  force,  as  evidence,  of  the  certifi- 
cate of  the  officer  who  took  respondent's 


acknowledgment,  and  while  her  evidence 
cannot  be  taken  to  impeach  his  certificate, 
it  strongly  corroborates  the  testimony  of 
respondent  and  her  witnesses  as  to  her 
reluctance  to  signing  the  agreement.  He 
says  there  was  much  contention  and 
angry  talk  between  them,  and  that  he 
must  haVe  been  there  an  hour  at  least 
before  she  agreed.  Without  more  par- 
ticular discussion,  we  content  ourselves 
with  saying  generally  that  the  evidence 
bearing  upon  this  immediate  question, 
carefully  read  and  thoughtfully  consid- 
ered, impresses  us  as  it  did  the  trial 
court;  and  we  are  fully  convinced  that 
the  execution  of  the  articles  of  separation 
of  April  15th,  1884,  by  the  respondent, 
was  caused  by  threats  of  bodily  injury, 
and  accomplished  by  menace,  as  alleged 
in  the  complaint.** 


PARTICULAR  DEFENSES. 


435 


an  action  to  foreclose  the  mortgage  so  signed  on  the  homestead 
of  the  wife.^ 

Told  assessment.  Where  a  tax  assessment  upon  land  is 
void  for  a  failure  to  describe  the  property  on  the  assessment 
roll,  a  levy  of  the  collector  for  taxes,  and  threat  to  sell  property 
to  satisfy  the  tax,  do  not  constitute  duress.* 

Not  daress.  A  mortgage  executed  by  a  wife  upon  her 
separate  estate  to  secure  a  debt  owing  by  her  husband  for 
money  embezzled  by  him,  is  not  executed  under  duress, 
although  done  to  prevent  his  conviction  and  sentence  to  the 
penitentiary. ' 

Bastardy  bond.  Where  no  constrahit  has  been  practiced 
on  the  obligor  of  a  bond  given  by  him  to  obtain  a  settlement 
of  a  bastardy  action,  his  confinement  in  the  county  jail 
when  he  executed  the  bond  will  not  constitute  duress.*  So 
a  deed  executed  in  pursuance  of  a  valid  decree  of  court  was 
not  made  under  duress.* 

Ratification  of  contract.  Where  a  person  arrested  for 
larceny  conveys  land  to  the  person  causing  his  arrest  in  satis- 
faction for  the  stolen  property,  and,  after  being  released  from 
confinement,  surrendered  possession  of  the  property  conveyed, 
he  thereby  ratifies  the  conveyance.® 

Daress  a  personal  defense  which,  ordinarily,  is  available 
to  no  one  but  the  person  subjected  to  the  wrong.  ^ 

In  certain  cases,  as  where  the  bonds  were  taken  without 


^  Gabbcy  V.  Forgeus,  15  Pac.  R.  866. 

*  Cooper    V.    Chamberlin,  78  Cal. 

450. 

'  Mundy  v.  Whittcmorc,  15  Neb.  647. 

The  authorities  are  conflicting  on  this 
point.  See,  also,  McCormick,  etc.* 
Co-  V.  Hamilton,  73  "Wis.  486 ;  Dimmitt 
V.  Robbins,  12  S.  W.  R.  94 ;  Sanford  v. 
Somborger,  26  Neb.  295 ;  Adams  v. 
Irving  NatL  Bank,  116  N.  Y.  606; 
Strang  v.  Peterson,  56  Hon,  418. 

^  Pflaum  V.  McClintock,  130  Penn. 
St.  369. 

*  Eldridge  v.  Trustees,  1 1 1  IlL  576. 

*  Ebcrstein  v.  Willets,  29  N.  E. 
R.  967.  It  is  said  (p.  968):  *<  If  it  shall 
be  admitted  that  the  deed  was  obtained 


under  duress,  it  was  voidable  only,  not 
absolutely  void.  Deputy  v.  Stapleford, 
19  Cal.  302;  Basemore  v.  Freeman,  58 
Ga.  276;  Rogers  v.  Adams,  66  Ala. 
602;  Mundy  v.Whittemore,  15  Neb.  647. 
And  where  a  party  in  a  suit  in  equity 
relies  upon  duress  as  a  ground  for 
avoiding  a  deed,  he  is  bound  to  move 
promptly,  and  must  not  'sleep  on  his 
rights."  6  Am.  &  Eng.  Ency.  of 
Law,S8. 

^  Lewis  V.  Bannister,  16  Gray,  500; 
Spaulding  v,  Crawford,  27  Tex.  155; 
Jones  V. Turner,  5  Litt.  147;  McClintick 
V.  Cummins,  3  McLain,  158;  Martin  v. 
Broadns,  i  Freem.  Miss.  Ch.  35;  Wayne 
V.  Sands,  i  Brownlow,  351. 
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authority  of  law,  the  sureties  on  bonds  purporting  to  have 
been  made  under  a  statute  may  set  up  the  defense  of  duress 
of  the  principal.^  There  is  a  direct  conflict  in  the  cases  as  to 
the  right  of  a  wife  to  mortgage  her  separate  estate  to  secure  a 
debt  owing  by  her  husband  for  money  embezzled  by  him;  also 
where  a  father  or  mother  has  secured  a  debt  owing  by  a  son, 
and  thus  prevented  a  criminal  prosecution.  On  principle,  it 
would  seem  that  the  wife,  father  or  mother  should  be  protected 
in  the  right  to  secure  the  debt,  and  thus  save  the  good  name  of 
the  husband  or  son,  but  the  effect  of  many  of  the  decisions  is 
to  deprive  them  of  that  right. 

The  true  rule  seems  to  be  stated  by  Judge  Cooley  in  Hack- 
ley  V.  Headley.  ^ 

In  pleading:  duress  of  imprisonmenty  the  defendant  may 
allege  that  at^  the  time  of  the  making  of  the  contract  sued 
upon  he  was  unlawfully  imprisoned  by  the  plaintiff,  and  then 
and  there  detained  until,  by  the  force  and  duress  of  such  unlawful 
imprisonment,  he  made  and  deliverd  the  instrument  set  forth 
in  the  petition. 

If  the  defense  is  duress  by  threats,  the  defendant  may 
allege  that  the  instrument  set  forth  in  the  petition  was  obtained 
from  the  defendant  by  the  plaintiff  by  duress  of  the  defendant, 
as  follows  :  [state  the  threatened  injury,  as  that  the  plaintiff 


^  Thompson  V.  Lockwood,  15  Johns* 
356;  Jones  V.  Turner,  5  LitL  147;  Fisher 
V.  Shattock,  17  Pick.  252;  Govenor  v. 
"Williams,  Dudley,  244;  State  v.  Brant- 
ley, 27  Ala.  44;  6  Am.  &  Eng.  Ency. 
of  Law,  9a 

^  45  Mich.  569.  He  states  the  rule 
as  to  the  recovery  back  of  money  or 
property:  **  Nor  is  the  principle  confined 
to  payments  made  to  recover  goods;  it 
applies  equally  well  when  money  is  ex- 
torted as  a  condition  to  the  exercise  by 
the  party  of  any  other  legal  right;  for 
example,  when  a  corporation  refuses  to 
suffer  a  lawful  transfer  of  stock  till  the 
exaction  is  submitted  to.  Bates  v.  Insur- 
ance Co.,  3  John.  Cas.  238.  Or  a  cred- 
itor withholds  his  certificate  from  a  bank- 
rupt. Smith  V.  Bromley,  Doug.  695. 
And  the  mere  threat  to  employ  colorable 


legal  authority  to  compel  payment  of  an 
unfounded  claim,  is  such  duress  as  will 
support  an  action  to  recover  back  what 
is  paid  under  it.     Beckwith  v.   Frisbie, 
32  Vt.  559;  Adams  v.  Reeves,  68  N.  C. 
134;  Briggs  V.   Lewiston,  29  Me.  472; 
Grim  v.  School  District,  57  Pa.  St  433; 
First  NatL  Bank  v.  Watkins,  21  Mich. 
483.     But  where   the    party  threatens 
nothing  which  he  has  not  a  legal  right 
to  perform,  there  is  no  duress.     Skeate 
v.  Beale,  11  Ad.  &  EL  983;  Preston  v. 
Boston,  12  Pick.  14.     When,  therefore, 
a  judgment  creditor  threatens  to  levy  his 
execution  on  the  debtor's  goods,  and,  un- 
der fear  of  the  levy,  the  debtor  executes 
and  delivers  a  note  for  the  amount,  with 
sureties,  the  note  cannot  be  avoided  for 
duress.     Wilcox  v.  Howland,  23  Pick. 
167." 
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called  on  the  defendant  in  his  office  in ,  the  parties  being 

alone,  and  demanded  that  he  sign  the  instrument  set  forth  in 
the  petition,  and  at  the  same  time  drawing  a  loaded  revolver 
and,  pointing  it  at  the  defendant,  threatened  to  shoot  him  if  he 
did  not  comply  with  his  request,  and  the  defendant,  being  in  fear 
and  apprehension  of  the  threats  of  the  plaintiff,  executed  said 
instrument]. 


AN  ESCROW. 

An  escrow  is  defined  to  be. a  deed  deUvered  to  a  stranger^ 
to  be  by  him  delivered  to  the  grantee  upon  the  happening  of 
certain  conditions,  upon  which  last  delivery  the  transmission  of 
title  is  complete.  ^ 

It  must  be  delivered  to  a  stranger  and  the  condition  men- 
tioned.^ 

The  instrument  need  not  necessarily  be  a  deed. 

A  note,  bond,  mortgage  or  other  obligation  may  be  so 
delivered.  * 

In  order  to  make  an  instrument  an  escrow  there  must  be  a 
contract  to  that  effect. 

The  general  rule  is,  that  an  instrument  cannot  be  delivered 
to  the  grantee  or  obligee  as  an  escrow  to  take  eflfect  upon  his 
performance  of  a  condition  not  appearing  on  the  face  of  the 
instrument.* 

Exceptions  to  the  rule.  Where  a  deed  is  not  delivered  to 
the  grantee  absolutely,  but  with  the  intent  that  the  grantee 
shall  hold  it,  as  the  agent  of  the  grantor,  for  a  special  pur- 
pose, as  to  transmit  it  to  a  third  party,  to  be  held  by  the 
latter  in  escrow,  the  instrument  will  not  take  effect  as  a  deed 
until  the  conditions  are  fulfilled.^ 


'    I  Bouv.  Law  Diet.  538. 

'  Raymood  v.  Smith,  5  Conn.  559. 

'  Andrews  v.  Thayer,  30  Wis.  228; 
Henshaw  v.  Dutton,  59  Mo.  139;  Foy 
V.  Blackstone,  31  111.  $38;  Taylor  v. 
Thomas,  i3Kas.  217;  Couch  v.  Meeker, 
2  Conn.  302;  6  Am.  &  Eng.  Ency.  of 
Law,  858. 

*  McCann  v.  Atherton,  106  111.  32; 
Fairbanks  v.  Meccalf,  8  Mass.  230;  Ar- 


nold V.  Patrick,  6  Paige,  310;  Worrall 
V.  Munn,  5  N.  Y.  229;  Brackett  v.  Bar- 
ney, 28  Id.  333;  Gilbert  v.  N.  Am.  Ins. 
Co., 23  Wend.  43;  Johnson  v.  Branch, 
II  Humph.  521;  Pawling  v.  U.  S.,  4 
Cranch,  319;  Fuller  v.  Hollis,  57  Ala. 
435;  6  Am.  &  Eng.  Ency.  of  Law,  858. 
*  Dietz  V.  Parish,  53  How.  Pr.  217; 
Gilbert,  23;  Ward,  43;  Cocks  v.  Barker, 
49  N.  Y.  107. 
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And  where  the  instrument  upon  its  face  shows  that  some- 
thing more  is  to  be  done  besides  delivery  to  make  it  a  per- 
fect contract  according  to  the  intention  of  the  parties.* 

How  pleaded.  The  defendant,  in  pleading  that  the  instru- 
ment was  delivered  in  escrow,  should  state  the  facts,  as  that  the 

defendant  was  promised  the  loan  of  $ by  plaintiff,  and, 

to  secure  the  payment  of  the  same,  the  defendant  executed 
a  mortgage  upon  certain  real  estate  of  the  defendant,  as  follows 
(describe  it);  that  the  plaintiff  represented  that  he  would  be 
unable    to    furnish   the  money  to   the    defendant  for  two  or 

three  days  from  the day  of ,  i8 ,  whereupon  it 

was  agreed  by  the  parties  that  the  mortgage  in  question  was 
to  be  delivered  to  C  D  as  an  escrow,  to  be  kept  by  him  upon 

condition  that  if  said  plaintiff  should  pay  said  sum  of  $ 

to  the  defendant  within  three  days  from  the  time  heretofore 
stated,  then  said  C  D  should  deliver  said  mortgage  to  the 
plaintiff;  otherwise  it  was  to  be  returned  to  the  defendant. 

Second.   Said  plaintiff  failed  to  pay  said  $ at  the  time 

agreed  upon,  or  at  any  other  time.  Notwithstanding  which, 
said  C  D  delivered  said  mortgage  to  the  plaintiff,  who  is  now 
seeking  to  enforce  the  same  to  defraud  the  defendant. 

FORMER    RECOVERY. 

A  former  recovery  is  a  bar  to  a  new  action  for  the  same 
cause.  The  judgment  may  be  by  confession,  verdict  or  de- 
murrer, and,  if  unreversed   and  final,  will  be  conclusive.' 


'  Wendlinger  v.  Smith,  75  Va.  309; 
Micks  v.  Goode,  12  Leigh,  479. 

'  Bacon*s  Abr.  Pleas,  112,  note  2; 
6  Coke  R.  7;  I  Bouv.  Law  Diet  606. 
Where  an  action  is  dismissed  by  a  fed- 
eral court  for  want  of  jurisdiction  of  de- 
fendant, a  non-resident,  such  dismissal 
is  no  bar  to  a  second  action  for  the  same 
cause.  Weyand  v.  A.,  T.  &  S.  F.  Ry. 
Co.,  39  N.  W.  R.  899.  Where  there 
are  numerous  issues  and  a  general  ver- 
dict, every  question  of  fact  at  issue  is 
concluded  thereby.  Hall  v.  Zeller,  17 
Oreg.  381.  So,  where  jurisdicUon  of  a 
claim  exists,  both  at  law  and  in  equity,  a 
failure  to  recover  at  law  will  bar  an  ac- 
tion in  equity.  Lane  v.  Lane,  80  Me. 
570.    Although  a  judgment  cannot  be 


enforced  by  execotion  by  reason  of  the 
lapse  of  time,  it  may  be  available  as  an 
estoppel  in  a  subsequent  action.  Bazille 
y.  Murray,  40  Minn.  48.  So,  the  fact 
that  an  action  on  a  judgment  is  barred 
by  the  statute  of  limitations  will  not  pre- 
vent such  judgment  from  bemg  conclu- 
sive upon  the  matters  then  m  contro- 
versy as  to  the  amount  due  from  the 
defendant  to  the  plaintiff  in  an  action  for 
an  accounting.  Jenkins  v.  Inter.  Bank, 
III  III.  462.  At  common  law  there  is 
a  great  conflict  in  the  cases  as  to  the  ne- 
cessity of  pleading  a  former  adjudica- 
tion,  in  many  cases  such  proof  being 
admissible  under  the  general  issue.  Un- 
der the  code,  however,  the  former  judg- 
ment must  be  specially  pUcuUd. 
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The  rule  in  respect  to  the  conclusiveness  of  the  verdict 

and  judgment  in  a  former  trial  between  the  same  parties,  when 

the  judgment  is  used  in  pleading  as  a  technical  estoppel,  or  is 
relied  on  by  way  of  evidence  as  conclusive  per  se,  is  that  it 
mustappear  by  the  record  of  the  prior  suit  that  the  particularcon- 
troversy  sought  to  be  concluded  was  necessarily  tried  and  de- 
termined ;  that  is,  if  the  record  of  the  former  trial  shows  that 
the  verdict  could  not  have  been  rendered  without  deciding  the 
particular  matter,  it  will  be  considered  as  having  settled  that 
matter  as  to  all  future  actions  between  the  parties;  and  further, 
in  cases  where  the  record  does  not  show  that  the  matter  was 
necessarily  and  directly  found  by  the  jury,  evidence  aliunde 
consistent  with  the  record  ma^  be  received  to  prove  the  fact. 
But  even  where  it  appears  from  the  extrinsic  evidence  that  the 
matter  was  properly  within  the  issue  controverted  in  the 
present  suit,  if  it  be  not  shown  that  the  verdict  and  judgment 
necessarily  involved  its  consideration  and  determination,  it  will 
not  be  concluded.^ 

Not  conclusive  as  to  collateral  matter.  A  former  verdict 
and  judgment  are  conclusive  only  as  to  the  facts  directly  in 
issue,  but  do  not  extend  to  facts  which  may  be  in  controversy, 
but  which  rest  on  evidence,  and  are  merely  collateral.  It  must 
appear  that  the  matter  set  up  as  a  bar  was  in  issue  in  the  for- 
mer case.  Generally  the  test  is,  will  the  same  evidence  sustain 
both  the  present  and  the  former  action  ?  * 

If  different  proofs  are  required  to  sustain  the  two  actions,  a 
judgment  in  one  of  them  is  no  bar  to  the  other.  ^ 

In  pleading  a  former  recovery  the  defendant  may  allege 

that  on  the day  of ,  i8 ,  in  an  action  then  pending 

in court  by  the  plaintiff  herein  against  this  defendant  for 

the  identical  cause  of  action  set  forth  in  the  petition,  the  plaintiff 
herein  recovered  judgment  against  this  defendant  upon  his  said 

*  Clegg  V.  Dearden,  i-st  Q.  B.  576;  272;  Johnson  v.  White,  13  S.  &  M.  584; 

Crockett  v.  Routon,  Dudley,  Ga.  254;  Kirkpatrick  v.    Stingley,   2  Cart.   26^ 

Hunter  v.  Stewart,  31  L.  J.   Ch.  346;  New  England  Bank  v.  Lewis,  8  Pick. 

Taylor  V.  Castle,  42  Cal.  37 1 ;  Cannoh  V.  113;  U.  S.  v.  Cushman,  2  Sumn.  426; 

Brame,  45  Ala.  262;  Percy  v.  Foote,  36  Lawrence  v.  Vernon,  3  Id.  20;  Gayer  v. 

Conn.  102.  Paiker,  24  Neb.  6^/3. 

«  Stowell  V.  Chamberlain,  60  N.  Y.  '  Packet  Co.  v.  Sickles,  5  Wall.  592. 
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cause  of  action  for  the  sum  of  $ 
ment  is  unreversed. 


FRAUD. 


and  costs,  which  judg- 


Fraud.  In  an  answer  setting  up  fraud  of  a  plaintiflf  by 
which  the  defendant  has  sustained  damages,  substantially  the 
same  facts  must  be  alleged  in  the  answer  as  would  be  necessary 
in  a  petition  for  relief  from  the  fraud. 

Fraud  by  misrepresentation,  to  be  actionable,  must  relate 
to  matters  of  fact,  and  not  of  law.^ 

It  must  be  something  more  than  a  mere  expression  of 
opinion.^ 

Allegations  as  to  value  usually  are  to  be  considered  as  mere 
expressions  of  opinion.  ^ 

The  rule  is  different,  however,  where  there  is  a  fraudulent 
misrepresentation  as  to  the  facts  on  which  the  valuation  is  based.  * 

The  misrepresentation  must  be  of  a  fact  then  or  previously 
existing,  and  not  a  mere  promise  to  be  performed  in  the  near 
future.* 

The  misrepresentation  must  relate  to  material  matter/ 

It  must  also  be  relied  upon  by  the  person  to  whom  it  was 
made.' 


^  Gormelyv.  Gymnastic  Association, 
55  Wis.  350;  Dflhnan  v.  Naddlehoffer, 
119  111.  567;  Clodfelter  v.  Hulett,  72 
Ind.  137;  Upton  v.  Tribilcock,  91  U.  S. 
45;  Jordan  V.  Stevens,  51  Me.  78. 

•  Sawyer  v.  Prickett,  19  Wall.  146; 
Hubbell  V.  Meigs.  50  N.  Y.  480;  Kim- 
ballv.  Bangs,  ix  N.  E.  Rep.  113;  Bns- 
tol  V.  Braidwood,  28  Mich.  191. 

5  Gordon  v.  Butler,  105  U.  S.  553; 
Anderson  v.  McPike,  86  Mo.  293; 
Homer  v.  Perkins,  124  Mass.  431; 
Schramm  v.  O'Connor,  98  III.  539;  Ellis 
Y.  Andrews,  56  N.  Y.  83;  Shade  v.  Crevis- 
ton,  93  Ind.  59X;  Dawson  v.  Graham, 
48  Iowa,  378. 

*  Bradley  v.  Luce,  99  IIL  234 ;  Mc- 
Aleer  v.  HoDsey,  35  Md.  439 ;  Slate  v. 
Hefner,  84  N.  C.  751  ;  State  v.  Tomlin, 
29  N.  J.  L.  13;  Manning  v.  Albee,  11 
Allen,  520;  8  Am.  &  Eng.  Ency.  of  Law, 
636. 


'  Perkins  v.  Lougee,  6  Neb.  220 ; 
Ranney  V.  People,  22  N.  Y.  417;  State 
V.  Magee,  II  Ind.  154;  Ex  parte  Fisher, 
18  Wend.  608 ;  Long  v.  Woodman,  58 
Me.  49 ;  Grove  v.  Hodges,  55  Penn.  St. 

5<H. 

^  Hall  V.   Johnson,  4I  Mich.  2S6; 

Clark  V.  Everhart,  63  Penn.  St.  347; 
Yeates  v.  Pryor,  1 1  Ark.  58.  Seeberger 
V.  Hobert,  55  Iowa,  756;  Noel  v. 
Horton,  50  Id.  687;  First,  etc,  Bank  v. 
Yocum,  II  Neb.  328;  8  Am.  &  Eng. 
Ency.  of  X^w,  637. 

^  Slaughter  v.  Gerson,  13  Wall. 
379;  Percival  v.  Harger,  40  Iowa,  286; 
Tuck  V.  Downing,  76  IIL  71;  Nye  v. 
Merriam,  35  Vt  438 ;  Hagee  v.  Gross- 
man, 31  Ind.  223;  Taylor  v.  Guest,  58 
N.  Y.  262;  8  Am.  &£ng.  Ency.  of  Law, 

637. 
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Deceit  in  sale  of  property.  A  vendor's  honestly  expressed 
but  incorrect  opinion  as  to  the  amount,  quality  and  value  of 
the  goods  he  sells  will  not  support  an  action  for  fraudulent 
representations,  if  the  purchaser  sees  or  knows  the  property, 
or  has  opportunity  to  know  it.  The  purchaser  cannot  re- 
cover unless  the  vendor,  with  superior  means  of  knowledge, 
intentionally  gives  a  false  opinion  as  to  material  facts  for 
the  purpose  of  defrauding  the  purchaser,  and  the  latter  has 
reason  to  rely,  and  does  rely,  on  it  as  true.^ 

But  false  representations  made  to  the  purchaser  which  are 

calculate^  to  prevent  an  examination  of  the  property  sold,  and 
which  are  relied  upon,  are  actionable.  ^ 

In  pleading:  fraud  as  a  defense  in  an  action  on  contract 
the  defendant  may  allege  that  the  instrument  set  forth  in  the 
petition  was  procured  from  him  by  the  plaintiff  by  misrepre- 
sentation and  fraud,  in  this:  That  the  plaintiff  represented  to 
the  defendant  [here  set  forth  the  fraudulent  misrepresentations, 
as  in  a  petition  in  equity  for  the  cancellation  of  the  instrument]. 

That,  relying  upon  said  false  representations  of  the  plaint- 
iff, the  defendant  was  induced  and  did  execute  the  instrument 
in  question. 

If  the  allegred  fraud  consists  in  tlie  sale  of  property, 
as  of  a  stock  of  goods    and  the  good  will  of  business,    the 

defendant  may  allege  that  on  the day  of ,  at ,  the 

plaintiff  being  engaged  in  the  retail  dry  goods  business  at  said 
place,  the  plaintiff  offered  to  sell  his  stock  of  goods,  fixtures 
and  good  will  of  his  business  to  the  defendant,  and,  with  intent 
to  cheat  and  defraud  the  defendant,  falsely  and  fraudulently 
represented  to  him  that  the  business,  as  conducted  by  the 
plaintiff,  was  profitable,  and  that  the  net  profits  thereof  which 

he  had  received  during  the  previous  year   exceeded  $ . 

That  the  defendant,  relying  on  said  representations,  pur- 
chased said  stock,  fixtures  and  good  will  of  the   plaintiff  for 

the  sum  of  $ ,  and  paid  in  cash  on  said  purchase  the  sum 

of  $ ,  leaving  unpaid  the  amount  of  $ ,  for  which  this 

action  was  brought. 

^  Conins  V.  Jackson,  54  Mich.  1S6;        Mo.  439;  Stewart  v.  Stearnes,  63  N.  H. 
Polland  V.  Brownell,  131  Mass.  138.  99;  Johnson  v.  Armstrong,  50  Mich.  65. 

*  Union  National  Bank  v.  Hunt,  76 
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The  representations  made  by  the  plaintiff  to  the  defend- 
ant, as  above  set  forth,  were  false  and  fraudulent,  as  said  busi- 
ness had  not  been  a  profitable  business,  and  the  profits  of  the 
plaintiff  for  the  year  preceding  the  date  of  $aid  sale  did  not 
exceed  the  sum  of  $ . 

The  defendant  has  not  realized  any  profits  from  said  busi- 
ness, and  the  only  consideration  for  the  debt  now  in.  suit  was 
the  sale  aforesaid. 

On  discovering  the  fraud,  the  defendant  at  once  rescinded 
said  contract  of  sale,  and  tendered  to  the  plaintiff  all  that  he 
had  received  under  said  contract,  to  wit  [state  what"),  and  re- 
quested the  plaintiff  to  restore  what  he  had  received,  which 
he  refused  to  do. 

FRAUDS,  STATUTE   OF. 

In  a  number  of  cases  it  has  been  held  that  the  statute  of 
frauds  is  new  matter  of  defense  which  the  defendant  must 
avail  himself  of,  or  he  waives  its  protection.  * 

A  verbal  contract  for  the  sale  of  land  is  not  absolutely  void, 
but  voidable  only  at  the  election  of  either  party.  ^ 

The  statute  does  not  require  a  party  to  ignore  considera- 
tions of  moral  obligation,  equity  and  good  faith  by  pleading 
the  same.  / 

The  statute  does  not  make  the  contract  void  in  the  sense 
that  an  unlawful  contract  is  void,  but  simply  makes  it  unen- 
forceable.^ 

The  statute  does  not  declare  that  a  written  agreement  shall 
bind,  but  that  an  unwritten  one  shall  not  do  so.* 

The  fourth  section  of  the  act  of  Charles  II.  declares  that 
no  action  shall  be  brought  upon  any  contract  therein  enumer- 
ated, '*  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith  or 
some  person  thereunto  by  him  authorized." 

^  Osborne  v.  Endicott,  6  Cal.  149;  Morse,    15    Ohio,    568;     Cresswell   v. 

Gardner  v.  Armstrong,  31    Mo.  535;  McCaig,  11  Neb.  227. 
Sherwood  v.  Saxton,  63  Id.  78.  '  Bro.  on  St.  of  Fr.  $  344. 

'  LefTerson  v.  Dallas,  20  O.  S.  68;  *  Clinan  v.. Cooke,  i  Sch.  &  L.  39. 

Cahillv.  Bigelow,  18  Pick.  369;  Minns  v. 
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If  the  agreement  has  been  written  in  full,  the  memorandum 
here  referred  to  would  be  unnecessary. 

In  such  case  the  contract  would  be  enforced  like  any  other 
lawful  contract. 

The  memorandum  spoken  of  in  the  statute,  so  far  as  it  re- 
lates to  a  particular  contract,  would  have  no  existence  where, 
the  whole  contract  had  been  reduced  to  writing  and  signed  by 
the  parties. 

The  memorandum  or  note  of  the  oral  contract  which  the 
statute  requires  to  be  reduced  to  writing  and  signed  by  the 
party  to  be  charged,  or  his  agent,  and  containing  either  in 
itself  or  by  referring  to  other  writings,  a  statement  of  the  terms 
of  the  contract  and  the  parties  to  it. 

The  particular  form  appears  not  to  be  material. 

Thus,  an  offer  or  proposal  signed  by  the  party  making  it, 
and  accepted  orally,  has  been  held  as  sufficient  memorandum.  ^ 

In  nearly  all  the  states  the  vendor  only,  or  the  party  to  be 
charged,  need  sign  the  memorandum,  and  the  vendee  is  bound, 
although  he  does  not  sign  it.* 

In  a  late  case  in  Michigan  it  was  held  that  the  signatures  of 
both  the  vendor  and  vendee  were  required  to  bind  both.* 

Authority  of  agreat.  As  the  statute  of  Charles  II.  did  not 
require  the  authority  of  the  agent  to  be  in  writing,  the  courts, 
in  construing  that  statute,  have  held  that  parol  authority  was 
sufficient.  * 

The  statutes  of  many  of  the  states,  however,  require  the 


^  Bro.  on  St.  of  Fr.  428 ;  Reuss  v. 
Picksley,  L.  R.  I  Ex.  342;  Stewart  v. 
Eddowes,  L.  R.  9  C.  P.  311 ;  Sanborn  % 
V.  Flagler,  9  Allen  (Mass.),  474;  Him- 
rod  Furnace  Co.  v.  Cleveland  & 
Mahoning  R.  R.  Co.,  22  O.  S.  451; 
Argos  Co.  V.  Mayor,  etc.,  of  Albany, 
55  N.  Y.  495;  Griffin  v.  Rembert,  2  S.  C. 
N.  S.  41a  See  Bird  v.  Blosse,  2  Ventris, 
361 ;  Brettel  v.  Williams,  4  £xch.  623  ; 
Waul  V.  Kirkman,  27  Miss.  823;  Lanz 
V.  McLanghhn,  14  Minn.  55;  Lawber 
V.  Connit,  36  Wis.  176;  Thayer  v. 
Luce,  22  O.  S.  62 ;  Justice  v.  Lang,  42 
N.  Y.  493;  Western  Union  Tel.  Co.  v. 


Chicago  &  Paducah  R.  R.  Co.,  86  111. 
246. 

"  Nat.  Fire  Ins.  Co.  v.  Loomis,  1 1 
Paige,  431 ;  Gartwell  v.  Stafford,  13  Neb. 
545 »  Lawber  v.  Connit,  36  Wis.  176; 
Hutchinson  v.  Chicago,  etc.,  37  Id.  582; 
Worral  v.  Munn,  5  N.  V.  229. 

'  Wilkinson  v.  Heavenrich,  58 
Mich.  574. 

*  Acebal  v.  Levy,  10  Bing.  376; 
Dorell  V.  Evans,  i  H.  &  C.  174;  Mer- 
ritt  V.  Classon,  12  Johns.  102;  Curtis  v. 
Blair,  4  Cushing,  309;  Talbot  v.  Bowan, 
I  A.  K.  Marsh.  436;  Johnson  v.  Dodge, 
17  111.  433;  Ruttenbem  v.  Maine,  47 
Cal.  213. 
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authority  of  the  agent  to  be  in  writing,  and  when  this  is  the 
case  it  should  be  so  alleged. 

Sale  of  goods,  wares  and  merchandise.  Under  the 
statute  of  Charles  II.  a  sale  of  goods,  wares  or  merchandise 
of  the  value  of  ten  pounds  or  upward  was  not  binding  unless 
the  buyer  should  accept  part  of  the  goods  sold,  pay  part  of 
the  purchase  price,  or  make  and  sign  some  note  or  memo- 
randum of  the  bargain. 

This  statute  has  been  substantially  adopted  in  all  the  states. 

In  defining  what  constitutes  goods  and  merchandise,  the 
Supreme  Court  of  Massachusetts  includes  shares  in  a  manu- 
facturing corporation.  It  is  said  there  is  nothing  in  the  nature 
of  the  stocks  or  shares  in  companies  which,  in  reason  or  sound 
policy,  should  exempt  contracts  in  respect  to  them  from  those 
reasonable  restrictions  designed  by  the  statute  to  prevent  fraud 
in  the  sale  of  other  commodities.  ^ 

Parol  contracts  enforced,  when.  Notwithstanding  the 
statute,  courts  of  equity  intervene  to  enforce  contracts  not  made 
in  conformity  to  it. 

This  they  do,  not  out  of  disregard  to  the  statute,  but  for 
the  purpose  of  administering  equities  which  exist  in  subordina- 
tion to  its  spirit,  and  in  no  respect  inconsistent  with  its  policy, 
or  when  the  parties  themselves  have  waived  its  protection.* 

Thus,  a  court  of  equity  may  enforce  a  parol  contract  for 
the  sale  of  land  where  possession  has  been  taken  by  the  vendee 
under  the  contract.  It  may  also  disregard  time  as  not  of  the 
essence  of  a  contract,  and  decree  in  certain  cases  a  conveyance 
with  compensation  for  defects. 

A  distinction  is  made  in  the  cases  between  the  plaintiff  and 
defendant  in  pleading  a  contract  required  to  be  in  writing. 

As  heretofore  stated,  under  the  common  law  and  chancery 
rules  the  plaintiff  need  not  allege  in  his  petition  that  the  con- 
tract was  in  writing,  but  when  such  contract  was  interposed 
by  the  defendant  as  a  bar,  the  answer  must  show  it  to  be  a 
valid  contract. 

In  pleadinsr  the  statute  the  defendant  may  allege  that 
neither  he  nor  any  persbn  by  him  authorized  did  make  or  sign 

J  Tisdalc  v.  Harris,  20  Pick.  13.  «  Willard's  Eq.  282. 
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any  memorandum,  or  note  thereof,  of  any  contract  in  writing 
for  the  sale  of  the  property  described  in  the  petition. 

If  the  action  is  brought  on  a  special  promise  to  answer  for 
the  default  or  debt  of  another,  the  defendant  may  answer  that 
the  alleged  promise  set  forth  in  the  petition  is  a  special  promise 
to  answer  for  the  default  or  debt  of  another  person,  viz.,  E  F, 
and  that  no  note  or  memorandum  of  such  promise  was  made  in 
writing,  subscribed  by  this  defendant,  etc. 

ILLEGAL  CONTRACT. 

The  general  rule  is  that  contracts  are  illegal  when  founded 
on  a  consideration  contra  bonos  mores,  or  against  the  principle 
of  sound  policy,  or  founded  in  fraud  or  in  contravention  of  the 
positive  provisions  of  some  statute  law. 

If  the  contract  grows  immediately  out  of  or  is  connected 
with  an  illegal  or  immoral  act,  a  court  of  justice  will  not 
enforce  it. 

But  if  it  be  unconnected  with  the  illegal  act,  and  founded 
on  a  new  consideration,  it  may  be  enforced,  although  the 
illegal  act  was  known  to  the  party  to  whom  the  promise  was 
made,  and  he  was  the  contriver  of  the  illegal  act. 

The  objection  that  the  consideration  of  the  contract  was 
immoral  or  illegal  may  be  made  even  by  the  guilty  party  to 
the  contract ;  for  the  allowance  is  not  for  his  sake,  but  is 
grounded  on  principles  of  public  policy.^ 

In  pleading  the  illesrality  of  the  contract  the  defendant 
should  state  facts  showing  that  no  recovery  can  be  had  thereon. 
Thus,  suppose  the  obligation  was  given  for  intoxicating 
liquors  sold  in  violation  of  law,  the  defendarit  may  allege  that 
the  only  consideration  for  the  obligation  set  forth  in  the  peti- 
tion was  for  the  sale  of  intoxicating  liquors,  to  wit: gallons 

of  whisky  sold  by  the  plaintiff  to  the  defendant  at .^ 

*  2  Kent's  Com.   466-7.     In  Rich-  able    principle,   and    never   applied    to 

ardson  v.  Mcllish,  2  Bing.  229,  (9  J.  B.  doubtful   questions   of  policy.     2  Kent 

Moore,  579)  Best,  Ch.  J.,  thought  that  Com.  466. 

the  courts  had  gone  too  for  m  setting  -If  the  note  is  voidable  only,  and 

aside  contracts  on  the  ground  that  tiiey  not  void,  and  has  been  transferred  before 

-were  in  contravention  of  public  policy;  due,  facts  must  be  alleged  to  show  that 

that  the  objection  in  such  cases  should  be  the  plaintiff  is  not  entitled  to  recover, 
founded  on  some  clear  and  unqucotion- 
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[The  plaintiff  at  the   time  having  no   license  for  the  sale 
thereof.  ] 

If  the  contract  was  void  in  the  state  where  made,   the 

place  where  made,  and  also  the  laws  of  such  state  or  county, 
must  be  pleaded.  Thus,  the  defendant  may  allege  that  the 
contract  set  forth  in  tlje  petition  was  not  entered  into  in  this 
state,  but  in  the  state  of . 

That  by  an  act  of  legislature  of  that  state,  passed  and  ap- 
proved   1 8 ,  it  was  enacted  that  [set  forth  the  statute 

relied  upon]. 

If  the  statute  contains  exceptions,  the  pleader  must  show 
that  the  case  is  not  within  them;  then  add:  Said  contract  is 
wholly  void  and  of  no  effect. 


CONTRACTS  OF  INFANTS. 

Infants  are  considered  as  lacking  in  judgment  sufficient  to 
enable  them  to  protect  their  own  interests;  hence  the  law  pro- 
tects them  against  their  imprudence,  or  the  arts  or  schemes 
of  others,  by  permitting  them,  when  becoming  of  age,  to 
avoid  the  contract  or  conveyance. 

There  is  a  direct  conflict  in  the  authorities  as  to  the  nature 
of  a  contract  made  with  an  infant.  In  many  cases  the  words 
**  void"  and  "  voidable,"  when  applied  to  such  contracts,  are 
used  as  if  interchangeable,  the  evident  meaning  being  that  the 
contract  was  not  binding. 

Such  contract,  however,  may  be  ratified  when  the  infant 
becomes  of  age. 

Voidable  only.  The  modern  rule  seems  to  be  that  the  con- 
tract is  voidable  only.  The  rule  is  stated  by  an  eminent  judge 
as  follows:  "  No  contract  entered  into  by  an  infant  is  abso- 
lutely void,  though  all  contracts  by  infants,  except  for  necessa- 
ries, are  voidable. 

"  There  are  some  dicta  that  contracts  made  by  an  infant  to 
his  prejudice  are  void,  and  not  voidable,  but  I  doubt  whether 
in  law  there  would  be  any  difference  as  to  validity  between 
those  which  are  beneficial  and  those  which  are  prejudicial  to 
the  infant;  both  are  voidable,  but  neither  is  absolutely  void. 
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'•  Thfere  is  no  case  ^n  which  it  has  been  decided  that  a  con- 
tract between  an  infant  and  an  adult  can  be  avoided  on  the  part 
of  the  adult  on  the  ground  of  infancy  of  the  other  party. 

"  If  it  was  absolutely  void,  neither  party  would  be  bound. 
The  question  whether  the  contract  be  prejudicial  to  the  infant, 
is  a  question  of  fact,  not  of  law,  and  is  too  uncertain  to  be- 
come the  test  gf  the  validity  of  the  contract."^ 

Batiftcation  of  contract.  There  is  direct  conflict  in  the 
authorities  as  to  what  acts  of  a  minor,  after  he  becomes  of  age, 
will  constitute  an  affirmance  of  the  contract. 

In  numerous  cases  it  has  been  held  that  where  there  are  no 
circumstances  other  than  lapse  of  time  and  silence,  the  minor  is 
not  barred  by  mere  acquiescence  for  a  shorter  period  than  that 
prescribed  by  the  statute  of  limitations  ;  but  there  are  many 
cases  where  it  is  held  that  mere  acquiescence  beyond  a  reason- 
able time  after  the  minority  ceases  bars  the  right  to  disaffirm.^ 

The  former  rule  is  predicated  on  the  theory  that  the  con- 
tracts of  an  infant  are  void,  and  the  latter  on  the  ground  that  they 
are  voidable  only,  and  good  faith  requires  that  the  infant  shall 
disaffirm,  if  at  all,  within  a  reasonable  time,  and  this  must  be 
determined  by  the  circumstances  of  each  case. 

Contracts  for  necessaries.  Pood,  clothing,  lodging  and 
medical  attendance  come  within  the  term  "  necessaries," 
although  the  term  is  flexible,  and  extends  to  such  articles  as 
are  proper  for  the  infant,  considering  his  state,  station  and 
degree  in  life.* 


*  Hyer  v.  Hyatt,  3  Cranch,  C.  C. 
276. 

•  In  Langdon  y.  Clayson,  75  Mich. 
204,  an  infant  who  had  assumed  certain 
mortgages  en  land  as  part  of  the  pur- 
chase price,  was  held  to  have  ratified  the 
contract  after  coming  of  age  by  retaining 
the  land  for  more  than  a  year,  and  then 
conveying  to  a  third  party  by  a  quitclaim 
deed.  See  also  Buchanan  v.  Hubbard, 
128  Ind.  187.  An  offer  after  attaining 
majority  to  make  a  confirmatory  deed  on 
the  payment  of  the  unpaid  purchase 
money  is  not  a  ratification.  Craig  v. 
Van  Bebber,  100  Mo    5S4.     Where  a 


minor  has  misrepresented  the  facts  as  to 
his  age,  and  engaged  in  business  as  an 
adult,  and  the  other  party  relies  6n  his 
statements  and  believes  him  capable 
of  contracting,  the  minor  cannot  disaf- 
firm.    Dillon  v.  Burnham,43  Kas.  77. 

» Price  v.  Sanders,  60  Ind.  310; 
Peters  v.  Fleming,  6  M.  &  W.  42.  The 
contract  of  a  minor  with  the  mother  of 
a  bastard  child,  of  which  he  was  the 
father,  to  support  the  child,  it  being  in 
discharge  of  an  obligation  imposed  by 
law,  is  valid.  Stowers  v.  Hollis,  83  Ky. 
544- 
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If  the  infant  is  married,  he  is  chargeable  with  necessaries 
for  himself  and  family.^ 

Infancy  is  no  defense  to  an  action  ex  delicto.  An  infant  is 
liable  for  torts  committed  by  him,  and  infancy  is  no  defense  to 
the  action.^ 

Infants  are  liable  in  the  same  manner  as  adults  for  trespass, 
slander,  assault,  etc.,  and  the  liability  to  ans^^er  in  damages 
does  not  depend  upon  the  mind  or  capacity  of  the  actors.^ 

Answer  of  infancy.  Infancy  is  a  personal  defense  to  be 
taken  advantage  of  only  by  the  party  himself.  In  pleading  it, 
the  defendant  may  allege  in  the  answer  that  at  the  time  of 
making  the  contract  set  forth  in  the  petition  the  defendant  was 
under  the  age  of  twenty-one  years,  to  wit, years  of  age. 

If  the  consideration  for  the  contract  or  promise  was  neces- 
saries, or  the  defendant  had  ratified  the  contract  by  a  new 
promise  after  he  became  of  age.  these  facts  may  be  stated  in 
the  reply.  In  those  states  where  no  reply  is  required,  the 
necessary  facts,  such  as  ratification,  necessaries,  etc.,  must  be 
stated  in  the  petition;  and  in  any  case  where  the  infancy  of 
the  defendant  appears  from  the  facts  stated,  additional  facts 
must  be  pleaded  which  show  that  infancy  is  no  defense. 


INSANITY. 

Whether  insanity  is  a  bar  per  se  to  an  action  on  a  contract 
of  the  insane  party,  has  been  controverted  both  in  England 
and  this  country. 

The  question  is,  can  a  person  non  compos  make  a  contract 
which  will  be  binding  upon  him  ? 

A  distinction  is  made  in  the  cases  between  executed  and 
executory  contracts. 

The  former  are  regarded  very  much  like  those  of  an  infant, 
and  when  necessaries  suitable  to  his  station  and  life  have  been 

^  Chapman  v.    Hughes,   6i   Miss.  Abell  v.  Warner,  4  Vt  152;  Cantine  ▼. 

339;    Beeler  v.   Young,    i   Bibb    520.  Phillips,  5  Harr,  (Del.)  428. 
Turner  v.  Trisby,  i  Strange,  168;  Turb-  '  Bullock  v.  Babcock,  3  Wend  391. 

crville  v.   Whitehouse,   12  Price.  692;  '  Bullock  v.  Babcock,  supra. 
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furnished,  and  the  transaction  is  fair,  and  no  undue  advantage 
taken,  he  will  be  liable  for  the  value  of  the  goods.  ^ 

Insanity  is  generally  a  bar  to  an  action  on  an  executory 
contract. 

An  insane  person  is  liable  for  board,  nursing  and  necessary 
attendance.*  There  is  also  an  implied  contract  on  his  part  to 
pay  for  necessaries  furnished  to  his  wife.  ^ 

An  insane  person  is  liable  in  a  civil  action  for  the  recovery 
of  damages  for  any  torts  he  may  have  committed;  although,  be- 
ing incapable  of  criminal  intent,  he  is  not  liable  to  indictment 
and  punishment.* 

Defense  of  insanity.  In  pleading  the  defense  it  may  be 
alleged  that  at  the  time  of  entering  into  the  alleged  contract 
the  defendant  was  of  unsound  mind  and  incapable  of  under- 
standing the  same  or  entering  into  a  contract,  and  the  same  is 
null  and  void. 

INSURANCE. 


Insurance,  stated  generally,  is  a  contract  by  which  one 
party,  for  a  consideration,  promises  to  make  a  certain  pay- 
ment of  money  upon  the  destruction  or  injury  of  something, 
in  which  the  other  party  has  an  interest.  * 

The  contract  is  evidently  one  of  good  faith,  and  therefore- 
the  insured  is  bound  to  make  true  answers  in  his  application* 
to  the  inquiries  of  the  company. 

A  warranty  in  a  policy  of  insurance  is  an  express  agree- 


*  2  Greenl.  Ev.  }  369,  and  cases 
cited.  A  mortgage  executed  by  an  in- 
sane person  for  money  borrowed  by  him 
was  sustained.  Leavitt  v.  Files,  15  Pac. 
^  891.  In  an  action  by  a  guardian  to  set 
aside  his  ward's  deed  because  executed 
while  incompetent,  (he  court  granted  a 
temporary  injunction  and  receiver  until 
the  hearing.  Hodges  v.  McDufT,  69 
Mich.  76. 

*  La  Rue  V.  Gilkyson,4  Pa.  St.  375; 
Btaisdell  v.  Holmes,  48  Vt.  492;  Sawyer 
V.  Lufkm,  56  Me.  308;  Reando  v.  Mis- 
play,  90  Mo.  251. 

29 


'  Drew  V.  Nunn,  L.   R.  4  Q.  B. 
661;  Bangor  v.  Wiscasset,  71  Me.  535;- 
Read  v.   Legard,  6  £xch.  636;  Stuckey 
V.  Matthes,  24  Hun,  461. 

*  Morain  v.  Delvin,  132  Ma99»  87; 
Behrens  v.    McKenzie,  23    Powa,   333;- 
Lancaster  Co.  Bank  v.  Moore,  78  Pa^ 
St.  407;   Brown  v.  Howa^  9  Gray,.  84; 
Dickinson  v.  Barber,  9  Masss  225. 

"  State  V.  Farm.  Ben.  Asso.,  18  Neb. 
276;  Commonwealth  v..  Wetherbee,  i^ 
Mass.  149. 
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ment   that  something  then  exists   or  has  happened  or  been 
done,  or  shall  happen  or  be  done.  ^ 

The  general  rule  is,  that  statements  made  in  the  application 
are  not  warranties,  unless  made  a  part  of  the  policy.^ 

There  are  some  exceptions  to  the  rule  above  stated,  as 
where  the  statements  in  the  application  are  written  on  the 
margin  of  the  policy,^  or  where  the  paper  referred  to  is  made 
a  part  of  the  policy.  * 

Although  another  paper  may  be  attached  to  the  policy,  if 
not  referred  to  therein  as  a  part  thereof,  it  will  not  be  consid- 
ered.* 

The  failure  of  the  applicant  to  answer  certain  interroga- 
tories in  the  application  is  not  a  warranty  that  no  answer  can 
be  made  to  the  same. 

The  receipt  of  the  application  and  issuance  of  the  policy 
thereon  is  a  waiver  of  the  questions  in  so  far  as  they  remain 
unanswered,  and  the  policy  cannot  be  avoided  by  the  company 
on  the  grounds  that  the  answers  are  not  full.  ^ 

In  an  application  for  life  insurance  the  following  questions 
were  propounded:  "  Has  any  application  been  made  to  this  or 
any  other  company  for  insurance  on  the  life  of  the  party?  If 
so,  with  what  result?  What  amounts  are  now  insured  on  the 
life  of  the  parties,  and  in  what  companies?  If  already  insured 
in  this  company,  state  the  number  of  the  policy."  To  which, 
answer  was  made:  "  $io,ooo,  Equitable  Life  Insurance  Co.'* 
It  was  held  that  the  answer  applied  alone  to  the  third  question, 
and  that  being  answered  truly,  the  company  had  waived  the 
answers  to  the  others  by  issuing  a  policy  without  requiring 
them  to  be  answered.^ 


*  Blackhurst  v.  Cockell,  3  Tr.  R. 
360;  Miles  V.  Conn.  Mutual  Life  Ins.  Co., 
3  Gray,  580. 

*  Denny  v.  Conway,  etc.,  Ins.  Co., 
13  Gray,  492;  Columbia  Ins.  Co.  v. 
Cooper,  50  Penn.  St.  331;  Shoemaker  v. 
Glens  Falls  Ins.  Ca,  60  Barb.  S4. 

'  Beanv.  Stupart,  I  Doug.  (Eng.)  11. 

*  Farmer's,  etc.,  Co.  v.  Snyder,  16 
Wend.  481;  Honghtonv.  M.  F.  G.,  etc., 
Ca,  8  Mete.  114;  Le  Roy  v.  Market,  etc., 
Co.,  39  N.  Y.  90;  Sheldon  V.  Hartford 
Ins.  Co., 22  Conn.  235; Com.  Ins.  Co.  t. 


Monninger,  18  Ind.  352;  Wall  v.  How- 
ard Ins.  Co.,  14  Barb.  383. 

'^  Bize  V.  Fetcher,  i  Doug.  (Eng. )  284. 

^  Lorillard  Fire  Ins.  Co.  v.  Mc- 
Culloch,  21  O.  S.  176;  Dayton  Ins. 
Co.  V.  Kelly,  24  Id.  345;  Newman  v. 
Springfield,  etc.,  Ins.  Co.,  17  Minn.  9^ 
Bardwell  v.  Conway,  etc.,  Co.,  122  Mass. 
90;  Liberty  Hall  Asso.  t.  Housatonic, 
etc.,  Ins.  Co.,  7  Gray,  261;  Dilleber  v. 
Home  Ins.  Co.,  69  N.  Y.  256. 

^  Phoenix,  etc.,  Ins.  Co.  t.  Raddin, 
120  U.  S.  18.V 
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A  representation,  when  applied  to  a  policy  of  insurance, 
relates  to  facts  or  information  extrinsic  to  the  policy,  and  may 
be  made  by  parol  or  in  writing,  and,  though  it  be  not  usually 
inserted  in  the  policy,  it  may  be  inserted,  and  yet  not  require 
in  that  case  the  severe  construction  given  to  a  warranty,  pro- 
vided the  statement  relates  not  to  facts,  but  to  the  information, 
expectation  or  belief  of  the  party,  or  provided  the  parties 
declare  at  the  same  time  their  intention  that  the  statement 
should  be  taken  to  be  a  representation  merely.  ^ 

To  vitiate  the  policy  in  case  the  representation  is  false,  it 
must  be  of  facts  material  to  the  risk.  ^ 

If  the  company  defends  on  the  ground  of  false  representa- 
tions, it  must  allege  and  prove  the  same  and  their  materiality. 

Matters  of  minor  importance.  In  reference  to  all  matters 
of  minor  importance,  such  as  whether  the  building  is  a  few 
feet  more  or  less  from  an  adjacent  building,  or  whether  the 
rooms,  partitions,  staircases,  etc.,  are  precisely  as  stated  by 
the  party  insured,  it  must  always  be  a  question  of  fact  to  be 
determined  by  the  jury  whether  the  misrepresentation  was 
fraudulent,  or  materially  varied  the  nature  of  the  risk  to  the 
prejudice  of  the  insurer.*  There  is  considerable  conflict  in  the 
decisions  as  to  the  effect  of  knowledge  of  the  agent 
of  the  company  when  the  risk  is  taken  of  the  falsity 
of  certain  facts  stated  in  the  application.  On  this 
question  the  authorities  are  irreconcilable,  many  of  the 
cases  holding  that  the  knowledge  of  such  agent  is  not 
the  knowledge  of  the  company,  and  hence  that  an 
agent    may    receive    the    premium,    issue  a    policy    in    the 


*  3  Kent's  Com.  283. 

'  Daniels  v.  Hudson,  etc.,  Ins.  Co.« 
12  Cush.  416;  Mosleyv.  Vermont,  etc, 
In«.  Co.,  55  Vt,  142.  A  warranty  in  an 
application  for  insurance  of  the  truth  of 
the  answers,  etc.,  will  not  avoid  the  pol- 
icy for  untruth  in  the  answers  as  written 
in  the  absence  of  express  stipulations, 
etc.,  that  the  answers  are  correctly  writ- 
ten. £q.  Life  Ins.  Co.  v.  Hazlewood,75 
Tex.  558.  So,  where  several  buildings 
are  insnred  in  the  same  policy,  a  misrep- 
resentation relating  exclusively  to  one 


building  will  not  defeat  a  recovery  of  the 
insurance  on  the  others.  Rogers  v. 
Phoenix  Ins.  Co.,  121  Ind.  570. 

'  Fanners',  etc.,  Ins.  Sc  Loan  Co.  v. 
Snyder,  16  Wend.  490;  Keeler  v.  Niag- 
ara Fire  Ins.  Co.,  16  Wis.  523;  Colum- 
bia Fire  Ins.  Co.  v.  Lawrence,  lo  Pet.  507; 
Campbell  v.  New  England  Ins.  Co.,  98 
Mass.  381;  Washington,  etc.,  Ins.  Co. 
V.  Han(^,  10  Kan.  525;  Morrison  v. 
Muspratt,  4  Bing.  60;  Hognenin  v.  Rayc^ 
6  Taunt.  186. 
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name  of  the  company,  and  the  company  retain  the  premium, 
and  in  case  of  loss  declare  the  policy  void,  and  refuse  to  per- 
form the  contract.  Such  conduct  is  abhorrent  to  our  sense  of 
justice. 

There  seems  to  be  no  good  reason  why  an  insurance  com- 
pany, whose  sole  business  is  to  take  risks  and  guarantee  the 
payment  of  a  certain  amount  in  case  loss  or  injury  occur 
which  is  provided  against  in  the  policy,  should  not  be  bound 
by  the  knowledge  of  its  own  agent. 

These  agents  are  of  its  own  selection,  and  may  be  re- 
quired, if  the  company  so  elect,  to  give  adequate  security 
before  entering  upon  the  performance  of  their  duty. 

The  business  of  insurance  is  carried  on  in  a  very  different 
manner  from  what  it  was  at  the  time  of  Lord  Mansfield. 

Then,  applications  appear  to  have  been  made  directly  to 
the  insurer,  although  in  some  cases  the  interposition  of  a 
broker  seems  to  have  been  required,  apparently  for  convenience. 

Now,  every  village  or  city  possesses  a  number  of 
insurance  agents  who  are  lawfully  authorized  to  issue  policies 
of  insurance,  and  the  knowledge  of  such  agents  as  to  the 
matter  contained  in  the  risk  should  be  ^he  knowledge  of  the 
company. 

Insurable  interest.  The  insured  must  have  a  lawful  inter- 
est subsisting  at  the  time  of  the  loss  in  the  subject  insured,  to 
entitle  him  to  recover  upon  his  policy.^ 

That  interest  may  be  absolute  or  contingent,  legal  or  equi- 
table. 

It  may  exist  in  him  not  only  as  absolute  owner,  but  also  in 
the  character  of  mortgagor  or  mortgagee,  borrower  or  lender, 
consignee,  factor  or  agent,  and  may  arise  from  profits,  freight 
or  commissions,  or  other  lawful  business.* 

Reformation  of  policy.  Where  a  policy  does  not  conform 
to  the  contract  of  the  parties,  it  may  be  reformed  in  equity, 
and  damages  for  loss  recovered  in  the  same  action. 

The  evidence  of  mistake,  however,  and  that  both  parties 

*  Russell  V.    Detroit   Matual  Fire        Co.  v.  Jordan,  Id.  792. 
Ins.  Co.,  45  N,  W.  R.  356;  Sute  Ins.  «  3  Kent's  Com.  262, 
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understood  the  contract  in  the  manner  in  which  it  is  sought  to 
be  reformed,  should  be  clear  and  satisfactory.^ 

Proof  of  loss.  The  general  rule  is,  that  the  insured,  on 
sustaining  a  loss,  is  required  forthwith  to  give  notice  to  the 
company  or  its  agent,  and,  as  soon  as  possible  thereafter — or 
in  a  certain  number  of  days — make  and  deliver  in  a  particular 
account  of  such  loss,  signed  and  sworn  to  by  him,  etc. 

w 

Ordinarily,  such  proof  is  a  condition  precedent,  to  be  per- 
formed before  an  action  can  be  maintained  on  the  policy.^ 

If  the  insurance  company  does  not  object  to  the  sufficiency 
of  the  notice  or  proof  at  the  time  it  is  received,  but  refuses  to 
pay  the  loss  on  some^  other  ground,  the  objection  of  insuffi- 
ciency in  the  proof  of  loss  is  waived.^ 

False  representations.  Answer.  «If  the  defense  is  that 
the  policy  was  obtained  by  false  representations,  the  defend- 
ant may  allege  that  it  wds  induced  to  issue  the  policy  and 
become  the  insurer  of  the  property  set  forth  in  the  petition  by 
the  false  representations  of  the  plaintiff  to  the  defendant  of  a 
material  fact,  as  follows:  [set  forth  the  false  representation]; 
which  fact  was  material  to  said  risk,  and  but  for  said  false 
representations  the  defendant  would  not  have  made  and  de- 
livered said  policy  to  the  plaintiff. 

Liife  insurance.  False  representations.  If  the  action  is 
upon  a  policy  of  life  insurance,  and  the  defense  is  false  repre- 
sentations of  the  person  insured  as  to  the  condition  of  his 
health  or  other  material  fact  tending  to  affect  the  risk,  it  may 
be  set  forth  substantially  as  follows:  "  That  the  defendant  was 
induced  to  execute  and  deliver  the  policy  of  insurance,  as  set 
forth  in  the  petition,  by  the  false  representations  of  the  insured 


*  Motteaux  v.  London  Assarance,  i 
Atk.  547;  Phoenix  Ins.  Co.  v.  Gumee,  i 
Paige,  278;  Phoenix  Ins.  Co.  v.  Hoflf- 
heimer,  46  Miss.  645;  Longhurst  v.  Star 
Ins.  Co.,  19  Iowa,  364;  Stout  v.  City 
Fire  Ins. ,  12  Id.  371;  New  York  Ice  Co. 
V.  N.  W.  Ins.  Co.,  23  N.  Y.  357;  CoUett 
V.  Morrison,  12  Eng.  Law  and  Equity, 
161. 

•  McCann  v.  ^Etna  Ins.  Co.,  3  Neb. 
207;  Continental  Ins.  Co.  v.  Lippold,  Id. 
396. 


■  Vos  V.  Robinson,  9  Johns.  192; 
Martin  v.  Fishing  Ins.  Co.,  20  Pick.  329; 
2  Greenl.  on  Ev.  $  394.  Proof  of  loss 
is  waived  by  a  refusal  of  the  insurer  to 
pay  on  the  ground  that  the  insured  had 
no  insurable  interest  in  the  property  de- 
stroyed. Mill  Co.  V.  West  Assur.  Co.,  9 
N.  E.  R.  274;  German  Fire  Ins.  Co.  v. 
Gueck,  130  111.  345;  Sun  MuL  Ins.  Co. 
V.  Mattingly,  77  Tex.  162. 
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to  the  defendant,  in  this,  that  said  insured,  to  induce  the  de- 
fendant to  issue  said  policy,  represented  that  he  was  in  a  good 
state  of  health,  and  was  not  afflicted  with  any  disorder  or 
disease  the  tendency  of  which  was  to  shorten  life,  whereas,  in 
fact,  he  was  not  in  good  health  at  that  time,  but  was  afflicted 

^vith ,  a  disease  which  has  a  tendency  to  shorten  life,  as 

he  then  well  knew,  and  the  defendant,  had  it  been  apprised  of 
such  facts,  would  not  have  issued  said  policy  to  the  insured. 

If  the  defense  is  a  transfer  of  the  property  without  the 
consent  of  the  company,  it  may  allege  that  the  policy  of  insur- 
ance set  forth  in  the  petition  contains  a  provision  that  in  case 
of  the  transfer  of  the  interest  of  the  insured,  either  by  sale, 
assignment  or  otherwise,  without  the  consent  of  the  insurer, 
the  policy  should  thereupon  be  void  ;  that  before  the  loss  set 

forth  in  the  petition,  to  wit:  on  the day  of ,  i8 , 

C  D,  the  insured  named  in  said  policy,' sold  and  transferred  all  his 
title  and  interest  in  said  property  to  the  plaintiff  without  the 
consent  of  the  defendant,  by  reason  of  which  said  policy  became 
void  and  of  no  effect,  and  was  not  in  effect  when  said  loss 
occurred. 

INTERPLEADER-DEFENSE. 

A  defendant  may  allege  as  a  defense  any  facts  tending  to 
show  that  the  plaintiff  is  not  a  mere  stakeholder,  and  therefore 
is  not  indifferent  between  the  respective  claimants,  as  that  the 
party  who  has  brought  the  action  of  interpleader  is  colluding 
with  one  of  the  defendants,  naming  him  ;^  that  he  has  sought 
to  aid  one  of  the  parties  to  the  exclusion  of  the  other ;  ^  that 
the  defendant  is  the  landlord,  tenant,  principal,  agent,  attorney 
or  client  of  the  plaintiff,  etc. ' 

Answer  in  interpleader.  The  defendant,  in  answer  to  the 
petition  of  the  plaintiff,  denies  that  the  plaintiff  is  a  disinter- 
ested holder  of  the  [money]  in  question,  but  alleges  that  on  or 

about  the day  of ,  the  plaintiff  was  retained  by  this 

defendant,  as  attorney  [agent,  bailee],  etc.,  in  a  matter  wherein 

^  Shaw  V.  Coster,  8  Paige,  339;  At-        Richards  v.  Salter,  6  John.  Ch.  445. 
kinson  v.  Manks,  i  Cow.  704.  •'*  Dungey   v.  Angove,  2    Ves.    Jr. 

*  Yates  V.  Tisdale,  3  Edw.  Ch.  71;        310;  Marvin  v.  Ellwood.  11  Paigp,   370. 
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one  C  D  was  indebted  to  the  defendant,  and  collected  and 
received  said  [money]  as  such  attorney  [agent,  bailee]  of  this 
defendant,  and,  in  violation  of  the  trust  and  confidence  reposed 
in  him,  he  refused  to  pay  [or  deliver]  the  same  to  the  defendant. 


INTERVENTION— DEFENSE. 


To  entitle  a  party  to  intervene,  he  must  have  a  direct  in- 
terest in  the  success  of  one  of  the  parties  to  the  action.  This 
interest  must  be  one  created  by  a  claim  to  the  property  in 
suit,  or  some  part  thereof,  or  a  lien  upon  the  property,  or 
a  part  thereof,  which  is  the  subject  of  the  action.  A  general 
creditor  having  no  lien  or  specific  claim  on  the  property  in 
suit,  has  no  right  to  intervene.  ^ 

Answer  to  petition  for  intervention.  The  [defendant]  in 
answer  to  the  petition  of  A  B  to  intervene  in  said  cause,  de- 
nies that  said  A  B  has  any  lien  upon  or  claim  to  the  prop- 
erty in  controversy  in  this  action,  and  alleges  that  he  has  no 
direct  interest  in  the  result  of  the  suit. 


^  "The  interest  mentioned  in  the 
statute  which  entitles  a  person  to  inter- 
vene in  a  suit  between  other  parties, 
must  be  in  the  matter  in  litigation,  and 
of  such  a  direct  and  immediate  character 
that  the  intervenor  will  either  gain  or 
lose  by  the  direct  legal  operation  and 
effect  of  the  judgment.  The  provisions 
of  our  statute  arc  taken  substantially 
from  the  code  of  procedure  of  Louis- 
iana, which  declares,  that  *  in  order  to  be 
entitled  to  intervene  it  is  enough  to  have 
an  interest  in  the  success  of  either  of  the 
parties  to  the  suit ;  *  and  the  Supreme 
Court  of  that  state,  in  passing  upon  the 
term  interest^  thus  used,  held  this  lan- 
guage: *  This,  we  suppose,  must  be  a 
direct  interest,  by  which  the  intervening 
party  is  to  obtain  immediate. gain,  or 
suffer  loss,  by  the  judgment  which  may 
be  rendered  between  the  original  parties ; 
otherwise,  the  strange  anomaly  would  l)e 
introduced  into  our  jurisprudence  of  suf- 
fering an  accumulation  of  suits  in  all 
instances  where  doubts  might  be  enter- 


tained or  enter  into  the  imagination  of 
subsequent  plaintiffs,  that  a  defendant 
against  whom  a  previous  action  was 
under  prosecution  might  not  have  prop- 
erty sufficient  to  discharge  all  his  d^bts. 
For,  as  the  first  judgment  obtained 
inight  give  a  preference  to  the  person 
who  should  obtain  it,  all  subsequent 
suitors,  down  to  the  last,  would  have  an 
indirect  interest  in  defeating  the  action  of 
the  first. '  Gasquet  et  al.  v.  Johnson  et 
al.,  I  Louis.  Rep.  431.  To  authorize  an 
intervention,  therefore,  the  interest  must 
be  that  created  by  a  olaim  to  the  demand, 
or  some  part  thereof,  in  suit,  or  a  claim 
to,  or  lien  upon,  the  property,  or  some 
part  thereof,  which  is  the  subject  of  liti- 
gation. No  such  claim  or  lien  is  asserted 
in  the  p>etition  of  Kawle,  and  his  right  to 
intervene  must,  in  consequence,  fail. 
Brown  &  Sons  v.  Saul  et  al ,  4  Martin, 
N.  S.  434 ;  Horn  v.  Volcano  Water 
Co.,  13  Cal.  62  ;  Bronson  v.  La  Crosse, 
etc.,  R.  Co.,  2  Black.  524;  Welborr  v. 
Eskey,  25  Neb.  194." 
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JUDGMENT,  DEFENSES. 

Defenses  to  a  Judgment.  Any  defense  which  shows  that 
a  judgment  has  been  satisfied  and  discharged,  is  admissible. 
The  defendant  may  also  show  that  the  court  had  no  juris- 
diction of  the  subject  matter  or  person  of  the  defendant,  notwith- 
standing a  recital  in  the  judgment  entry  of  jurisdictional  facts.  ^ 

It  may  also  be  shown  that  although  the  court  had  juris- 
diction of  the  case,  it  had  not  power  to  render  the  particular 
judgment  set  forth  in  the  petition,  as,  if  a  court  of  law  having 
no  equity  powers  should  render  a  decree  in  equity. 

Nil  debit  is  not  a  good  plea  founded  on  a  judgment  of  an- 
other state. 2  The  judgment  may  be  impeached  for  fraud 
in  obtaining  it.  The  facts  to  be  stated  in  an  answer  in  such 
case  would  be  substantially  the  same  as  in  a  petition  to  enjoin 
the  judgment.  * 

In  Arkansas  it  seems  to  be  necessary  to  state  in  the  answer 
sufficient  reasons  for  not  applying  to  the  court  which  rendered 
the  judgment,  to  vacate  the  same.* 

Jurisdiction  presumed,  when.  The  jurisdiction  of  courts 
having  common  law  powers  will  be  presumed  until  the  contrary 
appears.* 

When  a  judgment  recovered  in  a  former  action  is  pleaded 
in  bar,  it  must  be  alleged  that  the  action  was  between  the  same 
parties  and  in  reference  to  the  same  subject  matter.  ^ 

Ordinarily,  the  test  as  to  whether  a  former  judgment  is 
a  bar  to  an  action,  is  to  ascertain  whether  the  same  evidence 


1  Starbuck  v.  Murray,  5  Wend.  148; 
Frasier  v.  Miles,  10  Neb.  149;  Foster 
V.  Glazener,  27  Ala.  391;  Struble  v. 
Malone,  3  Clarke,  586. 

*  U.  S.  V.  Walker,  109  U.  S.  258; 
Ex  parte  Neilsen,  131  Id.  176;  Exparte 
Cuddy,  Id.  280;  Seamster  v.  Blackstock, 
83  Va.  232;  Lewis  v.  AUred,  57  Ala. 
628;  Foler  V.  Columbian  Ins.  Co.,  99 
Mass.  267;  Fithian   v.  Monks,  43  Mo. 

502. 

'  Mills  V.  Duryee,  7  Cranch,  481-7; 
Dobson  V.  Pearce,  12  N.  Y.  156;  Mande- 
ville  V.  Reynolds,  68  Id.  543;  Mayor, 
etc,  V.  Brady,  iiS  Id.  599;  Shoemaker 
▼.  Brown,  10  Kan.  383;  Edgell  v.  Sig- 


erson,  20  Mo.  494;  Rogers  v.  Gwinn,  21 
Iowa,  58;  Cavanangh  v.  Smith,  84  Ind. 
380;  Hogg  V.  Link,  90  Id.  346. 

*  Peel  V.  January,  35  Ark.  331. 

*  Reynolds  v.  Stansbury,  20  Ohio, 
344;  Ex  parte  Cuddy,  9  Sup.  Ct.  RepL 
703;  Mahoney  V.  Middleton,  41  Cal.  51; 
Weaver  v.  Brown,  87  Ala.  533;  Cava- 
naugh  V.  Smith,  84  Ind.  380;  Mickel  v. 
Hicks,  19  Kan.  578;  Taggart  v.  Muse, 
60  Miss.  870;  McAnear  v.  Epperson,  54 
Tex.  220;  Ferguson  v.  Teel,  82  Va.  69a 

*  Brandt  v.  Albers,  6  Neb.  504; 
Goddard  v.  Benson,  15  Abbott^s  Prac. 
191. 
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will  sustain  both  the  present  and  the  former  action.  If  differ- 
ent proof  is  required  to  sustain  two  actions,  a  judgment  in  one 
of  them  is  no  bar  to  the  other.  * 

Answer.  If  the  defendant  sets  up  fraud  in  the  recovery 
of  the  judgment  he  may  allege  the  facts  showing  the  fraud, 
thus:  That  after  the  action  was  brought  in  which  the  judgment 
set  forth  in  the  petition  was  rendered,  the  plaintiff,  to  prevent 
the  defendant  from  setting  up  a  defense  to  the  action,  and  with 
intent  to  cheat  and  defraud  him,  falsely  and  fraudulently  rep- 
resented to  the  defendant  [state  the  false  representation],  as 
that  he  had  become  satisfied  that  he  had  no  valid  cause  of 
action  against  the  defendant,  and  therefore  he  would  dismiss 
the  case,  and  that  the  defendant  need  not  employ  an  attorney 
to  appear  for  him;  that,  relying  on  said  statements,  and  believ- 
ing that  the  plaintiff  intended  to  dismiss  said  action,  the  de- 
fendant failed  to  employ  an  attorney  or  personally  appear  in 
the  case;  the  plaintiff  thereupon,  without  notice  to  or  the 
knowledge  of  the  defendant,  took  judgment  by  default  against 
him  ;  the  defendant  had  a  good  defense  to  said  action,  and  was 
prevented  from  setting  the  same  up  in  an  answer  by  said  false 
representations  of  the  plaintiff.      He  therefore  prays  that  said 

judgment  may  be  adjudged  void  and  held  for  naught,  etc. 
Defense  of  invalidity  of  Judgment  for  want  of  service.^ 

The  defendant  may  answer  that  when  the  action  was  brought 

in  which  the  alleged  judgment  was  recovered,  the  defendant 

was  a  non-resident  of  the  state  of ,  and   not  present  in 

said  state;  that  he  was  never  personally  served  with  summons 
in  said  action,  and  never  appeared  therein  either  personally  or 

^  Gayer  v.    Parker,   24  Neb.   643;  v.    Baldwin,   22   Iowa,   328;    Arnott  v. 

Clegg  V.  Dearden,  12  A.  &  E.,  Q.  B.  576;  Webb,  i  Dill  362.  And  where  the  record 

Crockett  V.  Routon,  Dudley,  254;  Hunter  recites  an  appearance  of  the  defendant, 

V.  Stewart,  31  L.  J.  Ch.  346;  Taylor  v.  he  may  i>lead  and  prove  tliat  such  ap- 

Castle,  42  Cal.  371;  Cannon  v.  Braine,  pearance    was     fraudulent.       Marx    v. 

45  Ala.  262;  Percy  v.  Foote,  36  Conn.  Fore,    51   Mo.   69.      Any  facts    which 

102;  Stowell  V.  Chamberlain,  60  N.  Y.  would   be   sufficient  to  avoid  the  judg- 

272.  ment  in  the  state  or  country  where  it 

•  Tessier    v.     Englehart,    18   Neb.  was  rendered,  may  be  pleaded  as  a  de- 

167.  Where  it  appears  from  the  record  fense.     Rogers  v.  Gwinn,  21  Iowa,  58. 

of  a  foreign  judgment  that  no  personal  Where,  however,  the  court  rendering  the 

service  of   process  was  had    upon  the  judgment  had  jurisdiction,  errors  or  ir- 

defendant,  and  that  he  made  no  appear-  regularities  in  the  proceedings  are  not 

ance  in  the  action,  it  is  a  valid  defense  available  as  a  defense  to  an  action  on 

to  an  action  on  the  judgment.     Pollard  the  judgment. 
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by  an  attorney,  and  the  court  had  no  jurisdiction  in  the  prem- 
ises. 

JUSTIFICATION   UNDER    PROCESS,  ETC. 

Where  an  officer  pleads  justification,  he  must  state  facts 
showing  sufficient  authority  and  justifying  his  action.^ 

The  rules  as  to  justification  are  very  clearly  stated  by 
Judge  Cooley  in  his  valuable  work  on  Torts.  ^ 

He  says,  in  substance,  that  for  the  purpose  of  interfering 
with  a  person's  possession  of  chattels,  the  ministerial  officer  is 
always  supposed  to  be  armed  with  legal  process,  which  he  can 
exhibit  as  his  authority. 

Arrest  without  warrant.  In  a  few  special  cases,  as  where 
a  thief  is  caught  in  the  act  with  the  stolen  property  in  his 
possession,  the  officer  may  take  the  thief  without  a  warrant,  and 
he  may  also  take  the  stolen  property  and  retain  it  for  identifica- 
tion and  to  ascertain  the  owner;  so,  where  it  is  believed  a 
felony  has  been  committed,  and  a  part3^  is  arrested  as  having 
committed  the  same,  the  officer,  no  doubt,  may  take  from  his 
person  the  instrument  which  is  supposed  to  have  been  used  in 
committing  the  crime,  and  implements  of  gaming  in  actual  use 
in  violation  of  law. 

Warrant,  required.  As  a  general  rule,  however,  the  officer 
must  be  protected  by  process  fair  on  its  face,  that  is,  process 
lawfully  issued  by  a  tribunal  having  authority  of  law  to  issue 
the  same,  and  which  is  legal  in  form  and  contains  nothing  on 
its  face  to  apprise  the  officer  that  it  is  issued  without  authority. 

Under  such  process  the  officer  is  protected,  and  he  is  not 
affected  by  any  illegalities  that  may  exist  back  of  it.® 

Protected,  when.  To  be  protected,  however,  the  offi^cer 
must  proceed  under  his  process  in  the  manner  pointed  out  by 
law.^ 

If  he  disregard  the  commands  laid  upon  him  for  the  pro- 
tection of  the  rights  of  others,  he  cannot  invoke  the  protection 
of  the  law. 

A  distinction,  however,  appears  to  be  made  between  pro- 

'  Lawton  v.  Irwin,  9  Wend.  234.  •*  Cooley  on  Torts,  460,  and  cases 

*  Cooley  on  I'orts,  459,  et  seq.  cited. 
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visions  which  are  merely  directory  and  those  which  were  pro- 
vided for  the  protection  of  individual  interests. 

Thus,  where  the  statute  provided  that  cattle  trespassing 
would  not  be  impounded  until  the  damage  had  been  ascer- 
tained and  appraised  by  two  fence  viewers,  it  was  held  that 
impounding  the  cattle  without  such  appraisement  rendered  the 
party  a  wrongdoer  from  the  beginning.^ 

Process  apparently  valid.  While  process  apparently 
valid  will  protect  him  and  those  called  to  assist  him  in  the 
lawful  service  thereof,  yet  if  he  has  levied  upon  property  and 
acquired  a  special  interest  therein,  it  is  not  sufficient  for  him 
to  show  merely  an  apparently  valid  process;  he  must  also  show 
that  there  was  lawful  authority  to  issue  the  same,  as,  if  the 
process  be  in  execution,  it  must  be  based  on  a  valid  judgment, 
or,  if  an  attachment,  then  that  the  proper  steps  have  been  taken 
to  authorize  the  issuing  of  the  same.* 

If  it  is  necessary  for  the  officer  to  bring  replevin  for  the 
goods,  or  to  defend  an  action  by  a  third  party  who  claims 
them  by  assignment,  it  is  necessary  to  show  that  the  proceed- 
ings before  the  issuing  of  the  writ  were  valid;  but  mere  irregu- 
larities in  either  the  process  or  proceedings  are  not  fatal.  ^ 

liiability  of  party.  A  party  who  participates  in  the  un- 
lawful action  of  either  a  magistrate  or  ministerial  officer  is 
liable. 

Generally  he  is  also  responsible  for  instituting  proceedings 
where  the  magistrate  has  no  authority  to  act.  Where,  how- 
ever, lawful  process  has  been  issued,  and  the  officer  proceeds 
illegally  in  serving  the  same,  a  party  will  not  be  liable  unless 
he  participated  in  or  advised  the  abuse.  * 

Officer  cannot  plead  want  of  authority.  It  is  not  com- 
petent for  an  officer  or  his  sureties  to  say  that  an  execution 


*  Merritt  v.  O'Neil,  13  John.  477; 
Smith  V.  Gates,  21  Pick.  355. 

*  Earl  V.  Camp,  16  WencL  56a. 

'  Cooley  on  Torts,  463;  Spafford  v. 
Beach,  2  Dong.  150;  Le  Roy  v.  Kast  Sag- 
inaw, 18  Mich.  233;  Parker  v.  Walrod, 
16  Wend.  514.  Murphree,  in  his  valua- 
ble work  on  SheriflEs,  $  151,  says  that  to 
justify  an  arrest  in  a  civil  action,  a  war- 
rsint  for  that  purpose  must  be  in  exist- 


ence, and  in  the  possession  of  the  ofHcer, 
or  elsewhere;  and  that  a  writ  obtained 
after  an  arrest  is  not  available  in  justifi- 
cation. 

*  Cooley  on  Torts,  468;  Perrin  v. 
Claffin,  II  Mo.  13;  Averillv.  Williams,  i 
Denio,  501;  Pnnceton  v.  Gibson,  20  N. 
J.  138;  Snively  v.  Fahnestock,  18  Md. 
391;  Clay  V.  Sandefer,  12  B.  Monroe,  334. 
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was  issued  without  authority  when  they  are  called  upon  to 
account  for  the  money  the  officer  has  received  by  virtue  of  it.^ 

If  the  defendant  in  an  execution  had  no  property  within  the 
jurisdiction  of  the  officer  upon  which  to  levy  and  collect  the 
amount  of  the  judgment,  it  will  be  a  complete  defense  to  an 
action  on  the  officer's  bond  for  a  failure  to  collect  the  same, 
but  not  for  failing  to  make  a  return.  ^ 

The  gist  of  the  action  for  false  imprisonment  is  the  wrong- 
ful detention. 

The  defendant,  therefore,  may  justify  by  pleading  and 
proving,  if  necessary,  that  the  arrest  was  made  by  virtue  of  a 
valid  warrant  or  other  process.  ^ 

The  answer  must  show  that  the  act  justified  is  the  one  com- 
plained of.  * 

Answer.  Justification  under  execution  agrainst  third 
person.    If  the  defendant  desiresto  justify  under  an  execution, 

he  may  allege  in  his  answer  that  on  or  about  the day  of 

1 8 ,  one  A  B  brought  an  action  in  a court  against 

C  D,  and  afterward,  on  the day  of ,  judgment  was  duly 

rendered  in  said  action  and  against  the  said  C  D  for  the  sum 

of  $ and  costs  taxed  at  $ r;  that  afterward,  on  the 

day  of ,  an  execution  in  due  form  of  law  was  issued 

out  of  said  court  directed  to  and  delivered  to  this  defendant,  as 
[state  the  character  of  the  officer,  that  is,  sheriff,  constable,etc.], 
commanding  the  defendant  to  levy  upon  the  goods  and  chat- 
tels of  said  C  D  to  be  found  in county,  and  sell  the  same 

in  satisfaction  of  said  judgment,  to  wit:  $ ,  with  $ 

costs  and  increased  costs,  or  for  want  of  such  property,  to  levy 
the  same  upon  the  real  estate  of  said  C  D  ;  that  by  virtue  of 
said  execution  the  defendant  fevied  upon  certain  goods  and 
chattels  of  the  kind  described  in  the  petition,  and  that  said  levy 
constitutes  the  alleged  wrongful  taking  set  forth  in  the  petition, 
and  said  goods  were,  as  defendant  was  informed  and  believes, 
the  property  of  said  C  D,  and  were  properly  levied  upon  and 
sold. 

*  Lawton  v.  Irwin,  9  Wend.  234.  Yingling  v.   Hoppe,  9  Gill.  312 ;  Floyd 

*  Id.  236.  V.  State,  12  Ark.  43. 

•**  Allen  V.  Parkhurst,   10  Vt.  557;  *  Gallimore  v.  Ammerman,  39  Ind. 

323 ;  Scircle  v.  Neeves,  47  Id.  289. 
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If  the  officer  justifies  under  an  attachment,  he  may  allege 

that  on  the day  of ,  one  A  B  was  indebted  to  C  D, 

in  a  cause  of  action  arising  upon  contract  in  the  sum  of  $ 

with  interest  thereon  from  the day  of «-. 

That  on  said  day  C  D  commenced  an  action  against  A  B 

for  the  recovery  of  said  money  and  interest  in  the court, 

and  caused  a  summons  to  be  issued,  which  was  duly  served 
on  A  B. 

That  on  the  said  day  at  the  time  of  bringing  said  action, 
said  C  D  filed  an  affidavit  in  said  court  for  an  attachment 
against  the  property  of  said  A  B  on  the  ground  that  he  had 
fraudulently  contracted  the  debt,  and  gave  the  undertaking 
required  by  law,  which  was  duly  approved,  and  thereupon  an 
order  of  attachment  was  duly  issued  out  of  said  court  directed 

to  the  defendant,  as ,  and  commanded  him  to  attach  and 

safely  keep  the  property  of  the  said  A  B  within county, 

or  sufficient  to  satisfy  the  demand  of  said  C  D,  to  wit:  $ , 

with  interest  thereon  as  aforesaid;  that,  by  virtue  of  said  order 
of  attachment,  the  defendant  levied  upon  and  attached  i,ooo 
bushels  of  corn  and  four  horses,  the  property  of  said  A  B^ 
and  described  in  said  petition,  and  took  the  same  into 
his  custody,  and  these  are  the  same  goods  described 
in  the  petition,  and  said  attachment  has  not  been  dissolved. 

The  defendant  therefore  prays  for  a  return  of  said  prop- 
erty, together  with  $ [his  damages  for  the  detention  of 

the  same],  or,  in  case  a  return  cannot  be  had,  then  foi"  the 
value  thereof  and  for  his  costs.  ^ 

Justification  for  an  arrest  without  warrant.  The  de- 
fendant must  state  facts  showing  an  existing  affi-ay  or  breach 
of  the  peace  at  the  time  the  arrest  was  made,  or  reasonable 
grounds  to  believe  that  a  felony  had  been  committed,  and 
that  the  party  arrested  committed  the  same.^ 

An  officer  will  be  justified  if  he  act  upon  information  re- 

*   An  officer  who  justifies  a  seizure  '  Holley  v.  Mix,  3  Wend.  350;  Beck- 

of  property  upon  the  ground  that  a  sale  with  v.  Philby,  6  B.  &  C.  634;  Lawrence 

thereof  was  fraudulent,  must  prove  not  v.  Hedger,  3  Taunt.    14;  Burns  v.  Er- 

only  the  execution,  but  also  a  valid  judg-  ben,  40  N.  Y.  463;  Johnson  v.  State,  30 

ment.    Ford  v.  McMaster,  6  Mont.  240.  .  Ga.  426. 
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ceived  from  another  which  he  had  reason  to  rely  upon.^ 
The  officer,  however,  must  act  in  good  faith. 

The  power  is  liable  to  abuse,  and  is  only  sustained  on  the 
ground  of  necessity  —  to  prevent  the  escape  of  criminals. 

Form  of  answer  in  arrest  without  warrant.  In  justify- 
ing, the  officer  may  allege  that  at  the  time  stated  in  the  peti- 
tion he  was  [giving  the  official  character,  as  constable,  sheriff, 

etc.]  of  ;  that  he  was  then  informed  by  telegraph  by 

the  chief  of  police  of  the  city  of that  a  murder  and  rob- 
bery had  been  committed  in  that  city,  and  that  one  E  F  was 
believed  to  have  committed  the  same ;  that  there  was  reason 

to  believe  E  F  was  a  passenger  on  the railway,  and  to 

appear  at  the  station  and  arrest  him;  that,  believing  said  in- 
formation to  be  true,  the  defendant  arrested  said  E  F,  and  the 
acts  complained  of  are  the  same  as  those  set  forth  in  the 
petition. 

If  the  justification  is  of  an  arrest  for  breach  of  the  peace 
the  defendant  may  allege  that  at  the  time  stated  in  the  petition 
the  defendant  was  [state  the  character  of  the  officer,  as  con- 
ductor of  a  railway  train,  captain  of  a  vessel,  etc.],  whose  duty 

it  was  to  maintain  order  on  said  ;   that  the  plaintiff  was 

then  on  said  train  drunk  and  disorderly,  threatening  to  fight, 
and  using  obscene  language  in  the  presence  and  hearing  of  a 
number  of  ladies  and  other  passengers  on  said  train.  The  de- 
fendant thereupon  requested  him  to  desist  from  making  a  noise 
and  using  improper  language,  but  the  plaintiff  in  a  boisterous 
manner  asserted  t|;iat  he  had  paid  his  fare  and  he  would  ride  in 
that  car  and  use  such  language  as  he  pleased.  Whereupon  the 
defendant,  in  order  to  preserve  the  peace  and  in  the  interest  of 
decency,  gently  laid  his  hands  upon  the  plaintiff  and  removed 
him  from  the  cars,  and  these  are  the  acts  of  which  the  plaintiff 
complains. 

Justification  for  an  arrest  by  a  private  person  without 
warrant.  Where  a  felony  has  in  fact  been  committed,  and 
there  are  reasonable  grounds  to  believe  that  the  person  arrested 
committed  the  same,  he  may  be  arrested  by  one  having  such 
grounds  of  belief^  and  if  a  felony  has  in  fact  been  committed, 

*  Holley  V.  Mix,  3  Wend.  350;  2 
Hale  P.  C.  78-91. 
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he  will  be  excused,  even  if  an  innocent  person  has  been 
arrested.^ 

The  defendant  in  justifying  may  allege  that  immediately 
preceding  the  time  set  forth  in  the  petition,  the  house  of  one 
B  had  been  entered  by  burglars,  and  certain  articles  found 
therein,  to  wit:    [one  gold  watch  and  chain  of  the  value  of 

$ ],  feloniously  taken  and  carried  away;  that  the  plaintiff 

on  the  next  day  after  said  burglary  occurred  entered  the  pawn- 
broker's shop  of  E  F,  in  the  city  of ,  and  attempted  to 

pawn  a  gold  watch  of  the  same  description  as  that  stolen  from 
the  residence  of  B,  and  the  defendant  then  being  present,  and 
having  reasonable  cause  to  suspect  the  plaintiff  of  having  com- 
mitted such  burglary,  arrested  him  and  took  him  before  G  H, 
a  justice  of  the  peace,  to  be  dealt  with  according  to  law,  and 
the  acts  above  set  forth  are  those  of  which  the  plaintiff  com- 
plains in  his  petition. 

LIBEL  AND  SLANDER. 

Under  the  code  the  defendant  may  allege  the  truth  of  the 
matter  charged  as  defamatory,  and  may  prove  the  same  and 
any  mitigating  circumstances  to  reduce  the  amount  of  damages, 
or  he  may  prove  either. 

In  some  of  the  codes  after  the  word  "  damages,"  the  lan- 
guage is,  and  "  whether  he  prove  the  justification  or  not,  he  may 
give  in  evidence  the  mitigating  circumstances."^ 

If  the  charge  in  the  complaint  is  of  a  specific  offense,  as 
that  the  plaintiff  stole  a  horse  from  C  D,  the  answer  in  justifi- 
cation may  admit  th^  speaking  of  the  words  and  allege  that 
they  are  true. 

If,  however,  the  words  charged  impute  an  offense  in  a  gen- 
eral way,  as  that  the  plaintiff  is  a  thief,  then  the  defendant,  in 
order  to  justify,  must  allege,  and,  if  necessary,  prove,  that  the 
plaintiff  committed  a  specific  offense  of  the  nature  of  that 
charged. 

Answer  alleflrinsT  truth  of  chargre*  In  such  case  he  may 
allege  that  the  words  charged  are  true,  and  that  on  a  day  named, 
but  before  the  words  set  forth  in  the  petition  were  published 

»  HoUey  v.  Mix,  3  Wend.  350.  «  Bliss  Code  PI.  §  360. 
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[or  spoken]  by  the  defendant,  the  plaintiff  feloniously  took, 
stole  and  carried  away  one  horse,  the  property  of  the  defend- 
ant, of  the  value  of  $ . 

In  mitigration.  At  common  law  it  was  unnecessary  to  plead 
the  facts  which  could  be  proved  in  mitigation  of  damages,  as 
such  proof  was  admitted  under  the  plea  of  "  not  guilty. "  The 
courts  of  Indiana  and  Iowa  still  adhere  to  this  rule.^ 

Generally,  in  the  other  code  states,  facts  in  mitigation  must 
be  pleaded  as  new  matter.*  A  reiteration  of  the  libelous  words, 
and  an  averment  that  they  are  true,  without  stating  any  new 
facts  showing  them  to  be  so,  is  not  matter  in  mitigation.^ 


»  Bliss  Code  PI.  $  362. 

«  Bush  V.  Prosser,  11  N.  Y.  353; 
Bisbey  v.  Shaw,  12  Id.  67;  Willover  v. 
Hill,  72  Id.  36;  Hamilton  v.  Eno,  81  Id. 
116;  Wilson  V.  Noonan,  35  Wis.  321 ; 
Buckley  v.  Knapp,  48  Mo.  152;  Bliss 
Code  PI.  J  363. 

®  Denio,  J.,  in  Wachter  v.  Quen- 
zer,  29  N.  Y.  547.  In  Stewart  v.  Minn. 
Tribune  Co.,  42  N.  W.  R.  787,  the 
matter  in  justification  was  as  follows 
"(Ex.  B):  was  written  and  signed  by 
plaintiff  herein  as  *  L.  M.  Stewart,* 
and  was  published  at  the  instance  and 
request  of  said  plaintiff,  and  upon  his 
payment  therefor  of  the  sum  of  $20; 
that  this  article  (Ex.  B)  came  to  the 
notice  of  defendants  and  was  read  by 
them  on  said  July  31,  1886,  in  the  after- 
noon of  said  day;  and  in  the  evening  of 
the  same  day  defendants  wrote  and 
printed  the  article  complained  of  in  re- 
ply to  said  News-Letter  article  (Ex.  B), 
and  in  correction  and  explanation  of  the 
falsehoods  therein  contained;  and  wrote, 
printed  and  published  the  article  com- 
plained of  in  a  moment  of  temporary 
heat  of  passion  which  was  induced  by 
the  publication  of  said  article  (Ex.  B), 
over  the  signature  of  plaintiff,  and  not 
from  any  spirit  of  maliciousness  toward 
plaintiff." 

The  court  $ay:  "The  matter  set 
up  in  mitigation  was  that  the  article 
complained  of  was  published  in  correc- 


tion and  explanation  of  a  false  and  mali- 
cious article  (Ex.  B)  published  the  day 
before  by  the  plaintiff  concerning  the 
defendants  in  another  newspaper;  that 
this   article  came  to  the  notice  of  the 
defendants  on  the  afternoon  of  the  day 
it  was  published,    and  that  the  article 
complained  of  was  written  and  printed 
in   the  evening  of  the  same  day,  in  a 
moment  of  temporary  heat   of  passion, 
induced  by  the  publication  of  plaintiff's 
article.      We  think  this  ought  not  to 
have  been  stricken  out.     Matter  in  miti- 
gation ought  not  to  be  stricken  out  on 
motion  before  trial  when  there  is  any 
doubt  as  to  whether  or  not  it  would  be 
received  in  evidence  on  the  trial.     Had 
the  two  articles  been  regarding  entirely 
independent  matter  in  no  way  relevant 
to  each  other,  as  in  the  case  of  Quimby  v. 
Tribune  Co.,  38  Minn.   528,  38  N.  W. 
R.  623,  there  being  time  for  hot  blood 
to  cool,  then  clearly  the  matter  could 
not   be  considered  in  mitigation.     But 
in  this  case  not  only  was  the  time  which 
elapsed  between  defendants*  knowledge 
of  plaintiff's  article  and   their  writing 
the  article  complained  of  so  short  that  it 
would  be  difBcuU  to  say,  as  a  matter  of 
law,  that  it  was  long  enough  for  'cooling 
time,'  but  the  latter  article  was  to  a  cer- 
tain extent  drairn  out  by  and  responsive 
to  that  of  plaintiff,"  and  it    was    held 
properly  pleaded  in  mitigation. 
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A  person  who  repeats  a  slander  is  liable..^ 

Nor  is  it  a  defense  in  an  action  of  libel,  that  the  defam- 
atory matter  was  communicated  by  a  correspondent  or  copied 
from  another  newspaper.^ 

Nor  that  the  libelous  matter  had  previously  been  published 
and  the  plaintiff  failed  to  deny  it  or  prosecute  the  previous 
publisher.  * 

It  is  probable,  however,  that  facts  of  the  nature  above 
stated  may  be  pleaded  in  mitigation,  to  show  a  want  of  malice. 

The  answer  justifiying  the  charge  must  always  be  as  broad 
as  the  charge,  and  of  the  very  offense  attempted  to  be  justi- 
fied.* 

Privileged  communieations  are  generally  divided  into 
those  absolutely  privileged  and  conditionally  privileged. 

An  absolutely  privileged  communication  is  one  that  de- 
rives its  exemption  from  the  occasion  upon  which  it  was  made. 

Thus,  the  proceedings  of  a  legislative  body  are  privileged, 
and  words  spoken  by  a  member  while  in  the  discharge  of  his 
official  duties,  even  though  prompted  by  malice,  are  not 
actionable.^ 

Words  spoken  unofficially,  however,  though  in  the  legis- 
lature, and  while  it  was  in  session,  are  not  privileged.® 

Judicial  proceedings^  privileged.  An  action  will  not  lie 
for  defamatory  words  spoken  or  testified  to  in  a  judicial  pro- 
ceeding before  a  court  having  jurisdiction.^ 

This  exemption  applies  equally  to  the  judge,  a  witness  or 
an  attorney  in  a  case,  so  long  as  the  matter  is  connected  with 
the  subject  of  the  inquiry.  ® 

*  Evans  v.  Smith,  5  Monroe,  364;  *  Coffin  v.  Coffin,  4  Mass.  i;  State 
Kenney  v.  McLaughlin,  5  Gray,  3;  Clark        v.  Elder,  47  N.  W.  R.  716. 

V.    Munsell,  6  Mete.  373 ;  Hampton  v.  *  Coffin  v.  Coffin,  4  Mass.  i ;  State 

Wilson,  4  Dev.  468;  Townsend  on   S.  v.  Elder,  47  N.  ^y.  R.  716. 

&  Lr.  322.  '  Hawk  V.   Evans,   76  Iowa,  593 ; 

*  Talbutt  v.  Clark,  2  M.  &  Rob.  Hollis  v.  Meaux,  69  Cal.  625  ;  Hastings 
312  ;  Sanford  v.  Bennett,  24  N.  Y.  20 ;  v.  Lusk,  22  Wend.  410. 

Parker  v.  McQueen,  8  B.  Monroe,  16;  *  Hastings  v.  Lusk,  22  Wend.  410; 

Townsend  on  S.  &  L.  323.  Hoar  v.   Wood,  3  Mete.    193;  Gan  v. 

'  Curtis  v.  Mussey,  %  Gray,  261 ;  Seldon,  4  Comst.  91  ;  Hardin  v.  Com- 
Rex  V.  Holt,  5  T.  R.  436  ;  Fuller  v.  stock,  2  A.  K.  Marsh.  480;  Hart  ▼. 
Dean,  31  Ala.  654.  Baxter,  47  Mich.  198. 

"*  Townsend   on  L.  &  S.  332,  and 
cases  cited. 
30 
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In  Hart  v.  Ba^ter^  the  Supreme  Court  of  Michigan  says  :, 
"  It  is  further  contended  that  the  charge  of  falsehood  contained 
in  the  affidavit  is  libelous  even  in  a  privileged  paper,  because 
it  was  unnecessary  in  the  case,  and  must  be  treated  for  that 
reason  as  any  irrelevant  or  impertinent  matter.  But  what  was 
said  was  certainly  not  irrelevant ;  it  concerns  the  very  sub- 
stance of  the  controversy  between  the  parties. 

Hart  under  oath  charged  Baxter  with  fraud,  and  Baxter 
met  the  charge  by  asserting  that  Hart's  charge  was  false. 

Whatever  form  of  words  be  made  use  of,  it  was  necessary 
to  make  this  assertion,  at  least  in  substance.  Undoubtedly 
Baxter  made  use  of  epithets  which  were  needless,  and  added 
no  force  to  his  statements,  but  he  said  nothing  that  was  irrel- 
evant, and  the  privilege  was  not  lost  by  the  excess.  ^ 

The  pleadings  and  documents  in  the  case,  as  well  as  in- 
structions to  counsel,  are  also  privileged.  *  The  same  exception 
applies  to  proceedings  in  the  army  and  navy. 

A  qualified  privilegre  extends  to  all  communications  made 
in  good  faith  upon  any  subject  in  which  the  party  has  an  in- 
terest, or  in  reference  to  which  he  has  a  duty  to  perform. 
Thus,  where  a  charge  is  made  in  a  regular  course  of  discipline 
between  members  of  the  same  church;  in  answer  to  the  in- 
quiry concerning  the  solvency  of  a  tradesman  or  banker;  in 
giving  the  character  of  a  servant,  or  where  the  communication 
was  confidential  between  persons  having  a  common  interest  in 
the  subject  to  which  it  relates.  ^  In  answer  to  confidential 
communications  the  answer  must  be  pertinent  to  the  inquiry, 
and  the  defendant  must  believe  in  the  truth  of  the  charge.^ 

It  is  probable  that  conditional  exemption  applies  to  quasi 
judicial  bodies  in  conducting  their  business,  and  that  communi- 
cations from  an  c^fficer  who    has   the  superintending   control, 

'  47  Mich.  198.  Blackf.  255;  Gilbert  v.  People,  i  Denio, 

*  Marsh  v.  Ellsworth,  50  N.  Y.  31 1 ;  41. 
Danham  v.  Powers,  42  Vt.  i;  Hoar  v.  *  Washburn  v,  Cooke,  3Denio,  no; 

Wood,  3  Mete.  193.  Rainbow  V.  Benson,  71  Iowa,  301;  Quinn 

'  LAnningv.  Christy,  30  O.  S.  115;  v.  Scott,  22  Minn.  456;  Palmer  v.  Con- 

Garr  v.  Selden,  4  Const.  91;  Johnson  v.  cord,  48  N.  «.  211;  Edwards  v.  Chand- 

Brown,  13  W.  Va.  71;  Wyatt  v.  Budl,  ler,  14  Mich.  471. 
47  Cal.  624 ;  Hartsock  v.  Reddick,  6  ^  Elmer  v.  Fessenden,  23  N.  £.  R. 

635,  and  cases  cited. 
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as  the  mayor  of  city,  may  call  the  attention  of  the  city 
council  to  the  conduct  of  city  officials,  and  give  his  own 
views  as  to  any  dereliction  of  duty  on  their  part.^ 

The  officer  will  be  protected  only  in  cases  where  the  com- 
munications are  made  in  good  faith  and  the  privileges  not 
abused. 

Answer^  privileged  commiinicatiou.  If  the  defendant  de- 
sire to  answer  that  the  alleged  libelous  matter  is  privileged,  he 

may  plead  in  substance  that  on  the day  of ,  in  the 

trial  of  a  certain  action  then  pending  in  the court,  where- 
in A  B  was  plaintiff  and  C  D  defendant,  th«  said  defendant 
filed  an  affidavit  in  said  case  which  contained  the  alleged  libel- 
ous matter  set  forth  in  the  petition  [or  that  E  F,  the  attorney 
of  A  B,  in  the  course  of  his  speech  to  the  jury,  in  commenting 
upon  the  evidence  of  the  case,  used  the  alleged  libelous 
language  set  forth  in  the  petition,  and  the  defendant,  as  pub- 
lisher of  the ,  published  in  said a  true  and  fair  report 

of  the  proceedings  of  the  trial,  including  the  speech  of  said 
E  F,  which  publication  is  the  same  as  that  set  forth  in  the 
petition],  and  the  defendant  denies  that  he  was  actuated  by 
malice  or  with  a  desire  to  injure  the  plaintiff  in  publishing  the 
same. 

Answer,  privilegred  communication.  If  the  words  are 
privileged  because  made  in  confidence,  the  defendant  may  al- 
lege that  the  plaintiff  had  been  in  the  employ  of  the  defendant 

as ,  and  E  F  was  an  old  acquaintance  and  friend  of  the 

defendant,  and  engaged  in  the  business  of . 

The  plaintiff  applied  to  said  E  F  for  employment,  and  the 
latter  thereupon  applied  to  the  defendant  for  information  as  to 
the  character  of  said  plaintiff,  and  the  words  complained  of 
were  written  [or  spoken]  while  stating  to  said  E  F  in  confi- 
dence the  defendant's  real  opinion  of  the  plaintiff,  for  said 
purpose,  and  for  no  other  purpose. 

'  Green-vrood  v.  Cobb^y,  26   Neb.        Howard    v.    Thompson,    21    Id.    319^ 
455;  Thom  V.   Blanchard,  5  Johns.  508;        O'Donaghue  v.  McGovem,  23  Id.  26. 
Vanderzee  v.  M'Gregor,  12  Wend.  545; 

t 
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LICENSE. 

A  license  is  an  authority  to  enter  upon  the  lands  of  another 
and  do  a  particular  act  or  series  of  acts  without  possessing  any 
interest  in  the  lands. 

It  is  founded  in  personal  confidence,  is  not  assignable,  and 
is  valid,  though  not  in  writing.^ 

Being  an  affirmative  defense,  it  must  be  pleaded. 

A  mere  license  is  revocable,  and  depends  for  its  continu* 
ance  on  the  will  of  the  party  granting  it.^ 

liicense  coupled  with  interest.  This  rule,  however,  is  ap- 
plicable only  to  a  mere  license,  and  does  not  apply  when  the 
license  is  coupled  with  an  interest,  or  is  necessary  to  the  pos- 
session or  enjoyment  of  any  right  which  originated  in  the  con- 
tract or  act  of  the  person  granting  the  license,  as  the  gift  or  sale 
by  him  of  a  chattel  on  his  land  implies  a  license  to  enter  on  the 
land  and  remove  the  chattel. 

So,  when  a  letter  of  attorney  forms  part  of  a  contract,  and 
is  security  for  money,  or  for  the  performance  of  any  act  which 
is  deemed  valuable,  it  is  generally  made  irrevocable  in  terms, 
and  if  not  so,  it  is  deemed  irrevocable  in  law.*  So.  where  a 
license  to  cut  down  trees  has  been  executed  before  revocation, 
it  confers  a  vested  interest,  which  may  be  pleaded  as  a 
justification  for  removing  the  trees.*  Some  conflict  will  be 
found  in  the  cases,  arising  to  some  extent  from  the  inability  of 
courts  of  law  to  recognize  equitable  interests  in  land,  but  un- 
der the  code  an  executed  license,  or  one  coupled  with  an  in- 
terest, may  be  pleaded,  when  it  will  constitute  a  justification 
either  at  law  or  in  equity. 

There  is  some  conflict  in  the  cases  as  to  the  right  of  revo- 
cation after  money  has  been  expended  in  consequence  of  the 
license,  as  where  a  mill-dam  has  been  constructed  across  a 
stream  and  a  mill  erected. 

In  sorxie  of  the  cases  it  is  held  that  after  the  erection  of  the 

*  Mumford  v.  Whitney,  15  Wend.  »  Hunt  v.  Rousmanier,  8  Wheat 

3S0,    See  this   case  for  an  exhanstive  174;  2  Am.  L.  C.  740. 

examination  of  the  reported  cases.  *  Pierrepont  v.  Barnard,  2  Selden, 

'  Smart  v.  Sandars,  5  M.  G.  &  S.  279 ;  2  Am.  L.  C.  740. 
894 ;  2  Am.  L.  C.  376,  and  cases  cited. 
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mill  and  dam  the  license  may  be  revoked.  ^  The  more  equitable 
rule  seems  to  be  that  where,  in  consideration  of  the  license,  the 
licensee  has  been  induced  to  expend  money  on  the  property  in 
consequence  thereof,  and  if  the  license  was  revoked  he  would 
sustain  great  loss,  that  the  license  is  irrevocable.* 

Answer  of  license.     The  defendant,  ih  pleading  a  license, 

may  allege  that  on  the day  of- — ^the  plaintiff  granted  to 

the  defendant  license  to  [state  according  to  the  fact];  that, 
relying  upon  said  license,  and  in  pursuance  thereof,  the  defend- 
ant did  [state  the  act  complained  of  in  the  petition],  which 
acts  are  those  of  which  the  plaintiff  complains  in  his  petition. 


UBNS. 


A  Hen  is  a  claim  which  one  person  has  upon  the  property 
of  another  as  a  security  for  some  debt  or  charge.' 

lilens  may  be  divided  into  three  greneral  classes^  viz. : 
Common  law  liens,  equitable  liens,  and  statutory  liens. 

Common  law  liens  are  divided  into  particular  and  general 
liens.  A  particular  lien  can  arise  only  by  express  contract, 
usage  or  custom,  implication  of  law,  or  by  statute.* 

A  general  lien  is  a  right  to  retain  property  generally  on 
account  of  some  obligation  existing  against  the  owner  of  the 
property,  and  does  not  necessarily  arise  out  of  the  particular 
property  sought  to  be  charged.  The  creditor  must  have 
possession,  either  actual  or  constructive,  of  the  property,  in 
order  to  possess  a  common  law  lien. 

The  possession  must  be  just.  No  lien  can  be  acquired 
by  any  illegal  or  fraudulent  act  or  breach  of  duty,  nor  where 


'Kivctt  V.  McKeithan,  90  N.  C. 
106;  Johnson  v.  Skillman,  29  Minn.  95; 
Cluie  T.  Can.,  20  Wis.  531;  Mallott  v. 
Price,  109  Ind.  22;  St.  Louis,  etc.^ 
Yards  v.  Wiggins  Ferry  Co.,  112  IlL 
384;  Jackson  et  al.  Co.  v.  R.  Co.,  4 
DeL  Ch.  180. 

'Wilson  V  Chalfant,  15  O  248; 
Hodgson  V.  Jeffries,  52  Ind.  334; 
Clark  V.  Glidden,  60  Vt.  702;  Cumber- 
land Valley  R    R.  Co.  v    McLanahaa, 


59  Penn.  St.  23;  S.  W.  R.  Co.  v. 
Mitchell,  69  Ga.  1 14;  Davis  v.  Souder, 
.  10  Phila^  113;  House  v,  Montgomery, 
9  Mo.  A  pp.  170;  Baker  v.  Chicago,  etc, 
R.  R.  Co  ,  57  Mo.  265;  Cook  v.  Prid- 
gen,  45  Ga.  331;  Stevens  v.  Benson,  19 
I"d'  357;  '3  Am.  and  Eng.  Ency.  oS 
Law,  353. 

*  2  Bouv.  Law  Diet.  47. 

^  13  Am.  and  Eng.  Ency.  of  Lav, 
.  576,  and  cases  cited. 
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ft  is  inconsistent  with  the  express  terms  or  clear  intent  of  the 
contract.  * 

A  common  law  lien  attaches  exclusively  to  personal  prop- 
erty,  is  (buaded  on  possession,  and  consequently  if  the  posses- 
sion is  abandtoned,  the  lien  is  lost.^ 

The  common  law  furnishes  no  mode  of  foreclosing  the  lien, 
but  in  many  of  the  states  statutory  provisions  exist  for  the  sale 
of  the  security,  atd  in  all  the  aid  of  a  court  of  equity  may 
be  invoked  whenever  it  is  necessary  to  protect  the  rights  of 
the  parties. 

B^iiitable  Ileas*  An  equitable  tiea  is  a  right  to  have  a 
fund  or  specific  property  or  its  proceeds  applied  in  whole  or  in 
part  to  the  payment  of  a  particular  debt  or  class  of  debts.  * 

Every  executory  contract  in  writing  whereby  the  owner 
agrees  to  make  certain  property  therein  described  security  for 
a  debt  or  other  obligation,  creates  an  equitable  lien  upon  the 
property  so  described,  which  may  be  enforced  by  a  cpurt  of 
equity.  ^ 

The  form  of  the  contract  is  not  material,  so  that  the  inten- 
tion is  clear.  In  other  words,  if  the  transaction  resolve  itself 
into  a  security,  whatever  may  be  its  form,  it  is  in  equity  a 
mortgage.* 

BITect  of  takinflT  security.  There  is  a  conflict  in  the 
authorities  as  to  the  effect  upon  a  lien  of  taking  security. 
The  general  rule  appears  to  be,  that  if  security  is  taken,  it  will 
be  presumed  to  be  a  waiver,  but  it  may  be  shown  that  it  was 
not  so  intended.  ^ 

The  effect  of  tender.  A  mere  tender  of  the  amount 
secured  by  the  lien  to  the  creditor  on  the  day  fixed  for  pay- 
ment, although  not  accepted  nor  kept  good,  has  the  effect  to 


^  Randel  v.  Brown,  2  How.  406 ; 
AUen  V.  Meggnire,  15  MaB&  490;  Leic- 
pvisre  vi  Vtmis^  z  T.  R.  485  ;  Maddea  v. 
Kempster,  i  Camp.  12;  Walker  v. 
Bart,  57  Ga.  20;  Conrow  v.  Little,  41 
Hun,  395 ;  Jarvis  ▼.  Rogers,  15  Mass. 
389;  13  Am.  &  Eng.  Ency.  of  Law,  577. 

•  Ex  parte  Foster,  2  Story,  131 ;  13 
Am.  &  Eng.  Ency.  of  Law,  578. 

*  14  Central  Law  Journal,  42  ;  Ex 
parte  Foster,  2  Story,  145  ;  Gladstone  v. 
Birley,  2  Meriv.  401. 


*  Bank  of  Muskingum  v.  Carpenter, 
7  O.  21  ;  Husted  v.  Ingraham,75  ^-  Y 
251 ;  Hale  v.  Omaba  Nat'l  Bank,  49  Id. 
626 ;  Payne  v.  Wilson,  74  Id.  348;  Monti- 
cello,  etc,  Co.  V.  Loaghry,  72  Ind.  562; 
Kirksey  v.  Means,  42  Ala.  426;  Wellesley 
V.  Wellesley,  4  Mil.  &  C.  561 ;  13  Am.  & 
Eng.  Ency.  of  Law,  608. 

-''  Flagg  V.  Mann,  2  Sumn.  486. 

^  13  Am.  &   Eng.   Ency.  of  Lmw^ 
622. 
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release  the  property  from  the  lien.  The  fact  that  the  party 
claims  more  than  it  may  be  ultimately  found  he  had  a  right  to, 
is  not  a  waiver  of  his  right  to  the  amount  actually  due. 

Offer  to  perform  to  discliarge  lien*  In  order  that  an  offer 
of  performance  should  operate  as  performance  itself  and  extin- 
guish the  lien,  it  should  be  unequivocal  and  reasonably  capable 
of  being  understood  by  the  other  party  as  a  bona  fide  tender 
of  the  requisite  thing,  act  or  service,  and  the  verbal  element 
should  be  accompanied  by  circumstances  fairly  implying  con- 
trol of  the  necessary  means  and  possession  of  the  necessary 
ability  J 

In  some  of  the  cases  it  is  held  that  if  the  tender  be  made 
after  default  of  payment  at  the  stipulated  time,  it  must  be  kept 
good.* 

The  assignment  of  the  debt  carries  with  it  all  the  securities 
and  rights  in  the  premises  possessed  by  the  assignor. ' 

Assigrnment  of  statutory  liens.  Formerly  it  was  held 
that  statutory  liens  could  not  be  assigned,  but  under  the  code 
all  liens  are  assignable,  including  mechanics'  liens,  and  the 
assignee  may  enforce  the  same  in  the  same  manner  as  the 
original  creditor.!* 

Answer  of  common  law  lien.  If  the  defendant  claims  a 
lien  for  services  rendered  by  him,  he  may  allege  that  the 
defendant  is  a  [wagon-maker],  and  the  property  described  in 
the  petition  was  delivered  by  the  plaintiff  to  him  to  be  re- 
paired ;  that  he    repaired  said  property  as   directed  by  the 


^  Cordova  v.  Hood,  17  Wall,  i; 
Thames  t.  Caldwell,  60  Ala.  644 ;  Mar- 
shall V.  Christmas,  3  Humph.  616; 
Angus  V.  McLachlan,  23  Ch.  D.  330; 
Mims  V.  R!  R.  Co.,  3  Kelly,  333;  Le- 
dos  V.  Kapfrian,  28  N.  J.  Eq.  161. 

'  Thompkins  v.  Beatty,  1 1  Neb.  147. 

•  Selbyv.  Kurd,  51  Mich.  I;  Thomp- 
kins V.  Batie,  ii  Neb.  147;  13  Am.  & 
Eng.  Ency.  of  Law,  624;  Webb  v.  Hos- 
eltoD,  4  Neb.  308;  Kyger  v.  Rylqr,  2 
Id.  28;  Carpenter  v.  Longan,  16  Wall. 
271;  Pierce  v.  Faunce,37  Me.  507;  Potts 
V.  Blackwell,  4  Jones  Eq.  N.  Car.  58; 
Fisher  v.  Otis,  3  Chand.  Wis.  83;  Reeves 
V.   Scully,   Walker's    Ch.    Mich.   248; 


Bates ville  Institute  v.  Kaaffman,  18 
Wall  151;  Prescott  v.  Hull,  17  Johns. 
284;  Lindsey  v.  Bates,  42  Miss.  397; 
Payne  v.  Wilson,  74  N.  V.  348;  Stevens 
V.  Chadwick,  10  Kan.  406;  Ober  v. 
Gallagher,  93  U.  S.  199;  Sk>an  v.  Camp- 
bell, 71  Mo.  387;  HaUv.  Mobile,  etc., 
R.  R.  Co.,  58  Ala.  10;  13  Am.  &  Eng. 
Ency.  of  Law,  625. 

•*  Rogers  v.  Omaha  Hotel  Co.,  4 
Neb.  54;  Tuttle  v.  Howe,  14  Miim. 
113,  laege  v.  Bossieux.  15  Ciatl.  83, 
Skyrme  v.  Occidental  Mill,  8  Neb.  219 ; 
Kerr  v.  Moore,  54  Misft.  986;  Mason  v. 
Germaine,  i  Moat.  263. 


472 


TREATISE   ON  THE    LAW   OF   CODE   PLEADING. 


plaintiff,  and  the  value  of  said  services  was  the  sum  of  $ , 

which  the  plaintiff  has  failed  to  pay,  and  is  still  indebted  to 
defendant  for  the  same. 

The  defendant,  therefore,  detained  said  property  by  virtue 
of  his  lien  as  a  mechanic,  as  security  for  said  sum,  which  is 
now  due  and  payable. 

If  the  lien  is  that  of  an  asrister^  the  defendant  may  allege 
that,  on  the day  of the  plaintiff  delivered  the  de- 
fendant six  horses  to  care  for  and  train,  and  promised  to  pay 
for  said  services,  together  with  the  necessary  food  and  stabling, 

the  sum  of  $ per  month,  which  should  be  a  lien  on  said 

property;  that  said  horses  were  in  possession  of  the  defendant 

months,  and  the  defendant  duly  performed  the  agreement 

on  his  part,  and  there  is  now  due  from  said  plaintiff,  for  said 

services,  the  sum  of  $ ,  and  the  defendant  retained  said 

horses  under  said  agreement  as  security  for  said  debt.^ 


LIMITATION    OF   ACTIONS. 


Formerly  the  statute  of  limitations  was  looked  upon  with 
disfavor  by  the  courts,  and  it  was  held  that  it  was  a  statute  of 
presumption,  which  a  slight  acknowledgment  or  recognition 
of  the  debt  after  it  was  barred  would  overcome  and  revive 
the  debt. 

The  statute  is  now  regarded  as  one  of  repose,  which  tends 
to  the  peace  and  welfare  of  society  by  refusing  to  enforce  stale 
claims.* 

The  statute  affects  the  remedy  only,  and  not  the  contract. 
In  other  words,  the  law  closes  the  judicial  tribunals  against 
the  prosecution  of  stale  claims. 

In  United  States  eourts.    A  case  arising  under  the  laws  of 


'  At  common  law  an  agister  has  no 
lien  upon  the  property  in  his  charge.  It 
is  necessary,  therefore,  to  allege  that 
there  was  an  agreement  tc  that  effect.  In 
a  number  of  the  states  a  lien  is  given  by 
statute.  A  horse-trainer,  veterinary  sur- 
geon or  farrier,  however,  has  a  lien  upon 
animals  upon  which  he  has  bestowed 
labor  or  skilL     Harris  v.  Woodruff,  124 


Mass.  205 ;  Grinnell  v.  Cook,  3  Hill,  485; 
I  Am.  and  £ng.  £ncy,  of  Law,  5K9 

•  Bell  V. .  Morrison,  i  Peters,  360; 
V  S.  V  Wiley,  1 1  WaU.  508;  Phillips 
V.  Pope,  10  B.  Monroe,  163,  McCarthy 
V.  White,  21  Cal.  495;  Dickinson  v. 
McCamy,  5  Ga.  486;  Maybeny  v  Wil- 
loughby,  5  Neb.  368 
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the  state,  and  in  cases  where  Congress  has  made  no  special 
provisions  to  the  contrary,  the  United  States  courts  give  the 
same  construction  to  the  statute  of  the  state  as  that  given  to  it 
by  the  highest  tribunal  of  the  state.  ^ 

Absence  from  the  state.  The  words  "  absence  from  the 
state  "  and  "  beyond  the  seas  "  are  analogous  expressions,  and 
have  the  same  meaning.^ 

A  different  construction  seems  to  prevail  in  Missouri  and 
Pennsylvania. 

The  absence  from  the  state  which  will  prevent  the  run- 
ning of  the  statute  must  be  such  as  to  suspend  the  right 
to  bring  an  action  against  the  debtor,  because  service  of  proc- 
ess cannot  be  had  upon  him  or  left  at  his  usual  place  of 
residence.* 

Where  a  party  removes  from  another  state  or  country  before 
the  bar  of  the  statute  is  complete,  a  court  will  not  add  the 
time  of  his  residence  there,  after  the  cause  of  action  accrued, 
to  the  time  of  his  residence  in  the  state  where  the  action  is 
brought,  in  order  to  bar  the  action.* 

Disability  of  plaintiff.  Where  a  party  is  under  disability 
at  the  time  the  cause  of  action  accrues,  the  statute  does  not 
begin  to  run  until  the  disability  ceases.  * 

Under  the  common  law,  the  statute  did  not  begin  to  run 
against  a  wife  during  coverture. 

In  all,  or  nearly  all,  the  code  states,  however,  laws  have 
been  passed  protecting  a  wife  in  the  use  and  enjoyment  of  her 
separate  property. 

The  reason  for  the  common  law  rule  in  such  states,  there- 
fore, ceases.* 


1  Revised  Statutes  of  the  U.  S. 
^  721  ;  McClung  v.  Silliman,  3  Peters, 
270;  Hauzer  v.  Abbott,  6  WalL  532; 
Leffingwell  v.  Warren,  2  Black,  599; 
Brown  v.  Hyatt,  i  Dill.  172. 

*  Murray  v.  Baker.  3  Wheat.  541 ; 
West  V.  Pickeshimer,  7  Ohio,  235; 
Stephenson  v.  Doe,  8  Blackf.  508;  Den- 
ham  V.  Holeman,  26  Ga   182. 

*  Sage  V.  Hawley,  16  Conn.  106; 
Penley  v.  Waterhouse,  i  Clarke,  Iowa, 
498;  Blodgeti  V   ftley,  4  Neb.  25. 


*  Harrison  v.  Union  Nat'l  Bank,  12 
Neb.  499. 

•  Coventry  v.  Atherton,  9  Ohio,  34; 
Pendergrast  v.  Foley,  8  Ga.  i  ;  Stewart 
V.  Spedden,  5  Md.  433;  Gray  v.  Mendez, 
Stra.  556. 

8  Kibbe  v.  Ditto.  93  U.  S.  674; 
Noble  V.  McFarland,  51  111.  226;  Pope 
V.  Hooper,  6  Neb.  178;  Acker  v.  Acker, 
81  N.  Y.  143;  Clarke  v.  Gibbons,  83  Id. 
107 ;  Garland  Co.  v.  Gaines,  47  Ark. 
558;  Cameron  v    Smith.   50  Cal.  303; 
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The  ruiiniiigr  of  the  statute  will  not  be  suspende<l  by 

indulging  a  debtor  at  his  special  instance  and  request,  the 
creditor  having  confidence  in  his  integrity  and  that  he  would 
not  take  advantage  of  the  statute  of  limitations.^ 

The  minority  of  parties  claiming  under  an  ancestor  is  no 
protection  against  the  statute  where  the  right  of  action  accrued, 
and  the  statute  began  to  run  in  the  lifetime  of  such  ancestor.* 

No  exception  will  be  available  unless  it  is  expressly  de- 
clared in  the  statute.     It  will  not  be  implied.^ 

The  general  rule  is  that  the  language  of  the  statute  must 
prevail,  and  no  reasons  based  on  the  apparent  inconvenience 
or  hardship  can  justify  a  departure  from  it.* 

Continuing  nuisances.  In  certain  cases,  as  where  a  bridge 
has  been  so  negligently  constructed  across  a  river  as  to  form 
an  unlawful  obstruction,  thereby  at  certain  times  causing  an 
overflow,  and  consequent  damages  to  owners  of  property  near 
the  bridge,  it  has  been  held  that  the  statute  did  not  begin  to 
run  until  a  party  suffered  actual  injury  from  the  obstruction.^ 
There  is  a  direct  conflict  in  the  authorities  on  this  question,  but 
the  rule  stated  seems  to  be  the  correct  one. 


Perkins  v.  Compton,  69  Ga.  736 ;  Sparks 
V.  Roberts,  65  Id.  571  ;  Geisen  v. 
Heiderich,  104  111.  537;  Enos  v.  Buckley, 
94  Id.  458  ;  Castner  v.  Walrod,  83  Id. 
171 ;  Indianapolis  V.  Patterson,  112  Ind. 
344 ;  Rosa  v.  Prather,  103  Id.  191  ; 
Brown  y.  Cousens,  51  Me.  301 ;  In  re 
Lady  Hastings,  35  Ch.  Div.  94 ;  Lowe  v. 
Fox,  IS  Q.  B.  Div.  676. 

»  Hill  V.  Hilliard,  9  S.  E.  R.  639. 

'  Bender  v.  Bean,  52  Ark.  132; 
Burdett  v.  May,  100  Mo.  13:  Chancey 
V.  Powell,  103  N.  C.  159;  Douglas  v. 
Irvine.  126  Penn.  St.  648. 

»  Favorite  V.  Booher,  17  O.  S.  548; 
Wells  V.  Child,  12  Allen,  333;  Howell  v. 
Hair,  15  Ala.  194;  Warfield  v.  Fox,  53 
Penn.  St.  382. 

*  Any  v.  Watertown  No.  2,  130  U. 
S.  320;  Kendall  V.  U.  S.,  107  Id.  123; 
Mclver  v.  Ragan,  2  Wheat.  29;  Mewbum 
V.  Bass,  82  Ala.  622;  Harrison  v.  Harri- 
son, 39  Id.  489;  Chicago,  etc..  R.  R.  Co. 
▼.  Jenkins,  103  111.  588;  State  v   Pavey, 


82  Ind.  543;  In  re  Griffith,  35  Kan.  377; 
Miller  v.  Lesser,  71  Iowa,  147;  Rowell  v. 
Patterson,  76  Me.  196;  Wells  v.  Child, 
12  Allen,  333;  Fairbanks  v.  Long,  91  Ma 
628;  Baines  v.  Williams,  3  I  red.  L.  481; 
Bickle  V.  Chrisman,  76  Va.  678;  Jones  v. 
Lemon,  27  W.  Va.  629.  The  existence 
of  a  disability  which  will  suspend  the  run- 
ning of  the  statute  will  not  be  presumed, 
but  must  be  pleaded  and  proved  by  the 
party  claiming  the  benefit  of  it.  Hunt 
V.  Gray,  76  Iowa,  268.  Where  the  place 
of  the  execution  of  the  contract  is  not 
disclosed,  nor  the  place  of  the  defendant's 
residence,  it  will  not  be  presumed  that 
the  defendant  is  a  non-resadenti  or  that 
the  contract  was  made  out  of  the  state, 
in  order  to  sustain  a  petition  in  which 
the  cause  of  action  appears  to  be  barred. 
Van  Patten  v.  Bredow,  39  N.  W.  R.  907. 
«  O.  &  R.  V.  R.  Co.  V.  Bsown,  46 
N.  W.  R.  39;  Same  v.  Standen,  Id.  46; 
Calver  v.  R.  L,  etc.,  Co.,  38  Ma  Appw 
i30« 
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Tacking  disabilities.  A  party  cannot  tack  the  disability 
of  different  persons,  as  the  mother  to  those  of  her  children,  in 
order  to  prevent  the  running  of  the  statute.  ^  In  other  words, 
a  disability  to  come  within  the  statute  must  exist  when  the 
cause  of  action  accrues. 

In  Demorest  v.  Wynkoop*  Chancellor  Kent  says:  "  I  am 
clearly  of  the  opinion  that  the  party  can  only  avail  himself  of 
the  disabilities  existing  when  the  right  of  action  first  accrued/'^ 

If  several  disabilities  exist  together  at  the  time  the  right  of 
action  accrues,  the  statute  does  not  begin  to  run  until  the  party 
has  survived  them  all.^ 

Statute  begins  to  run,  when.  The  statute  begins  to  run 
whenever  the  creditor  could  bring  his  action,  and  not  when 
he  knew  he  could,  where  there  is  no  fraud.  In  other  words, 
the  statute  begijtis  to  run  when  the  cause  of  action  accrues.^ 

If  the  action  rests  on  a  breach  of  contract,  a  cause  of  ac- 
tion accrues  as  soon  as  the  contract  is  broken,  although  no 
injury  result  until  afterward.® 

In  case  of  negligence  the  limitation  begins  to  run  from  the 
time  of  the  negligent  act  complained  of;  and  the  ignorance  of 
the  plaintiff  of  the  alleged  negligence  does  not  affect  the  run- 
ning of  the  statute.  ^ 

A  distinction  is  made  in  some  of  the  cases  where  the 
cause  of  action  is  not  the  neglect  to  do  a  certain  thing  or  neg- 
ligent performance  thereof,  but  the  resulting  damages  caused 
thereby.  ® 

It  is  probable  that  there  is  no  solid  ground  for  the  distinc- 
tion. 

Demand.     Where  a  demand  is  necessary  to  authorize  the 

»  MitcheU  v.  Berry,  i  Mete  (Ky.)  «  Id. 

602.  '  Crawford  v..Gaulden,  33  Ga.  173; 

*  3  Jolms.  Ch.  139.  Howell  v.  Young,  5  Barn,  and  Creswell, 
sBtmce  ▼.  Wolcott,  2  Conn.  27;  259;  Le  Roy  v.  Springfield,  81  lU.  114; 

McDonald  v.  Hovey,  110  U.  S.  619.  Ellis  v.  Kelso,  18  B.  Monroe,  296;  La- 

*  Deraarest  v.  Wynkoop,  3  Johns.         throp  v.  Snellbaker,  6  O   S.  276. 

Ch.  139  ;  Butler  v.  Howe,  13  Me.  397 ;  *  Bank  v.  Waterman,  26  Conn.  324; 

Start  V.  Mellish,  2  Alk.  610.  Whitehouse  v.    Fellowes,  lo  C.  B.  N. 

*  3  Pars,  on  Cont.  92,  and  cases  cited  S.  765. 
i]iiiote''K.*' 
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bringing  of  an  action,  the  statute  runs  from  the  time  of  the 
demand.  ^ 

'  An  attempt  has  been  made  in  some  of  the  cases  to  distin- 
guish between  a  note  payable  after  demand  and  one  payable 
on  demand.  But  as  the  courts  almost  uniformly  hold  that  in  a 
note  payable  on  demand  the  statute  runs  from  the  date  of  the 
note,  there  seems  to  be  no  solid  ground  for  the  distinction. 

Remainderman*    The  statute  does  not  begin  to  run  against 
a  remainderman  until  the  termination  of  the  preceding  estate.* 

Discovery  of  fVaud.  A  party  seeking  to  avoid  the  bar  of 
the  statute  on  the  ground  of  fraud  must  aver  and  prove  that 
he  used  due  diligence  to  detect  it;  and  if  he  had  the  means  of 
discovery  in  his  power  he  will  be  held  to  have  known  it.  Con- 
cealment by  mere  silence  is  npt  enough ;  there  must  be  some 
trick  or  contrivance  to  exclude  suspicion  and.  prevent  inquiry. 
It  is  impossible  to  harmonize  the  cases  upqn  this  question,  but 
if  the  statute  is  to  be  regarded  as  one  of  repose,  which  has 
fixed  certain  periods  of  limitation  within  which  actions  must  be 
brought,  and  there  has  been  no  fraudulent  concealment  of  the 
fact  that  a  right  of  action  exists,  the  bar  of  the  statute  should 
be  held  to  be  complete  when  the  time  provided  by  statute  has 
elapsed.  If  the  party,  by  the  mere  allegation  of  fraud,  is  per- 
mitted to  open  any  transaction  many  years  after  he  had  notice 
of  it,  the  rule  itself  is  liable  to  be  a  means  of  perpetuating  great 
frauds.  ® 

Many  transactions  which  are  perfectly  legitimate  and  free 
from  fraud,  may,  after  many  years,  when  the  principal  witnesses 
are  dead  and  the  facts  have  become  indistinct,  be  made  to 
appear  fraudulent,  and  thus  not  only  work  a  fraud  upon  the 
adverse  party,  but  cast  an  imputation  upon  his  good  name 
without  just  cause. 

'  High  V.  Board  of  Commissioners,  Ga.    74 ;     Kellar  v.    Stanley,   86  Ky. 

92  Ind.  580;  Leather,  etc. ,  Bank  v.  Mer-  240.     Only  secret  or  concealed  fraud, 

chants'  Bank,  128  U.  S.  26;  Bank,  etc.,  .and  not  open  fraud,  will  prevent  the run- 

V.  Merchants*  Nat'l  Bank,  91  N.  Y.  106;  ning  of  the  statute.   30  Cent.  Law  Jour- 

Ganley  v.  Troy,  etc.,  Bank,  98  Id.  487.  nal,  369.     Wright  v.  Davis,  44  N.  W.  R. 

^  Orthwem  v.  Thomas,  13  N.  E.  R.  ^  Humphreys  v.  Matoon,  43  lowm. 

564,    Dugan  V.   FoUett,  100   111.   581;  490;  Purdon  v.  Seligman,  43  Id.  1045, 

Luntz  v.  Greve,  102  Ind.  173 ;  Hender-  556 ;     State    v.    Giles,   52    Ind.    356; 

son  v.  Griffin,  5  Peters,  151 ;  Bradstreet  Wynne    v,  Comelison,  Id.  312;  Wood 

V.  Himtington,  Id.  402;  Jones  v.  Freed,  v.  Carpenter,  101  U.  S.  135. 
42  Ark.  357 ;  Abercrombie  v.  Butts,  72 
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The  case  must  be  rare  indeed,  in  which  alleged  fraud  should 
extend  the  statute  of  limitations. 

Should  grovern  the  courts  of  equity.  The  English  courts 
of  chancery  held  that  the  statute  did  not  in  terms  apply  to 
courts  of  equity,  and  hence  that  such  courts  were  not  bound 
byit.i 

The  Supreme  Court  of  the  United  States,  while  acknowledg- 
ing the  doctrine  of  the  English  courts,  has  recognized  the  ap- 
plication of  the  statute  to  both  actions  of  law  and  equity.  * 

In  all  or  nearly  all  the  code  states  the  limitation  applies  to 
causes  of  action  and  not  to  the  tribunal  administering  the  law.^ 

If  the  statute  is  necessary  to  prevent  fraud  in  actions  at 
law,  it  is  equally  so  in  actions  in  equity,  and  should  be  applied 
alike  in  both  cases. 

Who  may  plead.  The  plea  of  the  statute  is  personal,  to  be 
interposed  by  a  party  to  the  contract,  and  it  cannot,  except 
where  there  is  privity,  be  interposed  by  a  third  party.*  The 
law  does  not  compel  a  debtor  to  interpose  this  defense,  and 
other  parties  cannot  do  so  for  him.* 

Against  the  govemment.  Under  the  common  law  the 
statute  of  limitations  did  not  run  against  the  government. 

This  rule  has  been  held  to  apply  in  this  country,  except  in 
cases  where,  from  the  statute,  the  contrary  intention  appeared. 

The  exemption  applies  only  when  the  government  is  the 
real  party  in  interest,  and  not  merely  a  nominal  party.® 


'  Hovenden  v.  Lord  Annesley,  2 
Sch.  &  Left.  607. 

*  Elmendorf  v.  Taylor,  10  Wheat. 
152. 

*  "  Under  our  system  (the  code) 
there  is  no  difference  in  the  rule  whether 
the  action  Ije  one  strictly  at  law  or  one 
in  which  equitable  relief  is  sought.  In 
both  cases  the  complaint  must  discU>se  a 
subsistingcause  of  action.  Civil  actions, 
and  these  terms  embrace  both  legal  and 
equitable  actions,  can  only  be  com- 
menced withm  certain  prescribed  periods 
after  the  cause  of  action  shall  have  ac- 
crued." Field,  J.,  in  Smith  v.  Richmond, 
i9CaL48i. 


*  Taylor  v.  Courtney,  15  Neb.  190; 
Dawson  v.  Callaway,  18  Ga.  573;  Grat- 
tan  V.  Wiggins,  23  Cal.  16;  Skidmore 
V.  Romaine,  2  Bradf.  122. 

'  Allen  V.  Smith,  129  U.  S.  465; 
Shields  V.  Schiff,  124  Id.  35i;Grimball  v. 
Mastin,  77  Ala.  553;  Waterman  v. 
Sprague  Manufacturing  Co.,  14  R.  I. 
43  ;  Smith  v.  Lincoln,  54  Vt.  382  i  Ken- 
nedy V.  Lylle,  15  Q.  B.  Div.  491 

•  U.  S.  V.  Beebe,  127  U.  S.  346; 
Maryland  V  Baldwin,  112  Id  490;  Miller 
V.  State,  38  Ala.  600;  Moody  v.  Flem- 
ing, 4  Ga.  115;  Josselyn  v.  Stone,  28  Miss. 
753;  Hill  V.  Josselyn,  13  S.  &  M  597. 
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The  exception  only  exists  where  the  state  or  nation  brings 
an  action  in  its  sovereign  capacity.^ 

Answer,  bar  of  statute.  The  defendant,  in  answer  to 
the  cause  of  action  set  forth  in  the  petition,  alleges  that  it  did 
not  accrue  within  [six]  years  next  before  the  commencement 
of  the  action. 

MISTAKES,  ETC. 


Relief  will  be  granted  sometimes  in  cases  of  mutual  mistakes 
unaccompanied  by  fraud,  as  where  land  is  sold  at  a  certain 
price  per  acre  or  per  foot,  and  it  is  found  afterward  that  there 
is  considerable  deficiency  in  the  quantity.* 

While  the  general  rule  of  the  common  law  is,  that  parol 
evidence  is  not  admissible  to  contradict,  vary  or  add  to  the 
terms  of  a  deed  or  other  written  instrument,  because,  as  said  by 
Coke,  it  would  be  inconvenient  "  that  matters  in  writing  made 
by  advice  and  on  consideration,  and  which  finally  import  the 
truth  of  the  agreement  betweeVi  the  parties,  should  be  con- 
trolled by  an  averment  of  parties  to  be  proved  by  the  uncertain 
testimony  of  slippery  memory;  and  it  would  be  dangerous  to 
purchasers  and  all  others  in  such  cases  if  such  nude  averments 
against  matter  in  writing  should  be  admitted."* 

Coutracts  corrected.  The  rule  here  stated  is  general  in 
its  application,  and  is  based  upon  sound  reason  and  policy. 
Experience  has  shown,  however,  that  fraud,  accident  and  mis- 
take in  written  contracts  are  liable  to  occur. 

If  a  court  of  equity  possesses  no  power  to  grant  relief,  great 
wrong  in  many  cases  will  be  the  result. 

Courts  of  equity,  therefore,  have  established  the  rule  that 
in  a  proceeding  to  reform  an  instrument  parol  evidence  may 


>  U.  S.  Bank  v.  McKenzie,  2  Brock. 
393;  Calloway  v.  Cossart,  45  Ark.  81; 
Angel  on  Limitation,  $  41. 

*  Dale  V.Roosevelt,  5johns.  Ch.  174; 
2  Cow.  129;  Willard*s  Eq.  69.  A  mis- 
take in  the  description  of  land  in  a  report 
of  any  deed  may  be  corrected.  G  rosback 
V.  Brown,  40  N.  W,  R.  494.  But  where 
the  plaintiff  knew  of  the  mistake  before 
signmg  •  the    contract,  and    called    the 


scrivener's  attention  to  it,  relief  was  de- 
nied! Ellison  V.  Fox,  38  Id.  358.  A  par- 
chaser  of  land  subject  to  a  mortgage, 
without  an  agreement  to  assume  the  same, 
is  not  liable  for  the  debt,  and  where,  by 
mistake,  the  scrivener  inserted  in  the  deed 
that  the  grantee  agreed  to* pay  the  debt, 
relief  may  be  granted.  Adams  v.  Wheeler, 
122  Ind.  251. 

'  Willard's  Eq.  73,  and  cases  cited. 
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be  received  to  explain,  contradict,  or  supply  an  omission  in 
the  instrument  itself.  ^  Lord  Hardwicke  corrected  a  bond  which 
by  mistake  was  made  joint,  instead  of  joint  and  several.^ 

In  Langley  v.  Brown*  the  same  eminent  judge  said  that 
mistakes  and  misapprehensions  in  drawing  a  deed  contrary  to 
the  intention  of  the  parties  are  as  much  a  ground  of  relief  as 
fraud  and  imposition. 

These  rules  have  been  applied  in  correcting  defects  in  mort- 
gages to  give  them  priority  over  subsequent  judgment  cred- 
itors,* and  in  declaring  a  resulting  trust  in  opposition  to  a 
deed.  ^ 

So,  a  deed  absolute  on  its  face  may  be  shown  to  be  ^ 
mortgage.® 

evidence  required.  In  order  to  show  a  mistake  in  a  writ- 
ten instrument,  the  evidence  must  be  clear  and  strong  and 
establish  the  mistake  to  the  entire  satisfaction  of  the  court.  ^ 

In  an  action  on  a  written  contract  the  defendant  may  inter. 
pose  as  a  defense  that  a  mistake  was  made  therein,  stating  iti 
nature,  by  which  he  will  sustain  injury. 

How  pleaded.  If  the  purpose  is  to  ask  for  reformation  of 
the  contract  to  conform  to  the  agreement  of  the  parties,  thi 
answer  must  contain  substantially  the  same  facts  as  should  be 
stated  in  a  petition  to  reform  the  same  contract. 

If  in  an  action  on  a  note  or  other  obligation  a  mistake  ha^ 
been  made  in  the  amount  thereof,  these  facts  may  be  pleaded 
as  a  defense. 

Answer.  In  such  case  the  defendant  may  allege  that  th^ 
plaintiff  and  defendant  had  a  mutual  account  between  them, 

and  on  the day  of settled  the  same  and  found  that  ther^ 

was  a  balance  due  plaintiff  of  the  sum  of  $ ;    thereupon 

the  plaintiff  drew  the  note  in  question,  but  by  mistake  made 

the  same  the  sum  of  $ ,  and  th^  defendant,  not  discover 

ing  the  mistake,  signed  and  delivered  said  note  for  said  sum. 

»  Ball  V.  Stone,  i  Sim.  &  Stu.  210;  Finch  v.  Earl  of  Winchelsca,  i  P.  Waft 
Henkle  v.  R.  E.  Ass.  Co.,  i  Ves.  317.  277. 

«  Simpson  v.  Vaughan,  2  Atk.  34.  *  Boyd  v.   McLean,    i  Johns.  Ch. 

'  2  Atk.  203.  582;   Jennison  v.  Graves,  2  Blackf.  440. 

*  Taylor  v.   Wheeler,  2  Vern.  564;  ®  Willard's  Eq.  74,  and  cases  cited. 

7  Willard's  £q.  75,  and  cases  cited. 
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The  sum  of  $ was  due  to  the  plaintiff  on  settlement  of 

said  account,  and  no  more,  and  that  was  the  only  considera- 
tion  for  said  note  ;  the  balance,  therefore,  to  wit,  the  sum  of 
$ ,  IS  wholly  without  consideration. 


MITIGATION  OF  DAMAGES. 

Facts  in  mitigation  of  damages  are  such  that,  while  they  do 
not  constitute  a  justification  or  bar  to  the  action,  yet  show 
some  ameliorating  circumstances  which  will  form  a  partial  justi- 
fication or  excuse.  Thus,  in  an  action  for  assault  and  battery 
the  conduct  of  the  plaintiff  immediately  preceding  the  assault 
may  be  pleaded  and  proved  if  of  such  a  nature  as  may  tend  to 
diminish  the  damages.^ 

In  trespass,  the  defendants  may  plead,  in  mitigation  of 
damages,  their  motives,  as  to  search  for  property  which  they 
were  inforrtied  was  missing  and  would  probably  be  found  at 
the  place  indicated.  2 

False  imprisonmeDt.  Mitigating  circumstances  may  be 
pleaded  to  diminish  the  amount  of  recovery,  as  where  in  the 
night  season  several  persons  were  seen  for  a  considerable  time 
near  the  defendant's  house,  apparently  examining  it,  and  who 
would  separate  on  being  approached,  and  immediately  there- 
after come  together  again.  ^  So  a  void  warrant,  and  proceed- 
ings thereunder,  may  be  pleaded  to  disprove  malice.* 

Injury  enhanced  by  acts  of  plaintiff.  In  case  of  breach 
of  contract,  if  the  injured  party  can  protect  himself  from  loss 
by  the  use  of  ordinary  efforts,  or  at  a  moderate  expense,  he  is 
bound  to  do  so,  and  can  only  recover  therefor  for  such  dam- 
ages as  could  not  have  been  prevented  by  the  exercise  of  such 

*  Lee  V.  Woolsey,   19  Jahn.  319.  656;  Goracke  v.  Hintz,  13  Neb.  390. 
The  provocation  in  mitigation  must  be  '  Bohun.v.  Taylor,  6  Cow.  313. 

so  recent  and  immediate  as  to  induce  ^  Miles  v.  Weston,  60  111.  361. 

a  presumption  that   the  violence  com-  *  Woodall    v.    McMillan,  38    Ala. 

plained  of  was  committed  under  the  im-  622;    Wells  v.  Jackson,   3  Munf.  458. 

mediate  influence  'of  feelings  excited  by  But  cannot  aifect  compensatory  damages, 

it.     Ellsworth  v.  Thompson,  13  Wend.  Lewis  v.  Lewis,  9  Ind.  105. 
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diligence.  ^  Thus,  in  an  action  for  the  erection  of  a  building, 
it  was  shown  that,  owing  to  the  imperfect  manner  in  which  the 
belfry  was  qonstructed,  the  roof  leaked,  and  this,  some  time 
afterward,  caused  the  plastering  to  fall  off.  It  was  held,  in 
effect,  that  the  owner  should  have  repaired  the  roof,  and  that 
it  could  not  recover  for  damages  which  could  have  been  pre* 
vented.* 

Wrongrftil  discharge  of  employe.  Where  an  employe  has 
been  wrongfully  discharged,  and  brings  an  action  against  liis 
employer,  the  latter  may  plead  and  prove  that  the  defendant 
could  have  had  employment  and  compensation  therefor  else- 
where. ' 

Must  be  pleaded.  At  common  law  matters  in  mitigation 
may  be  given  in  evidence  without  being  pleaded,  but  under 
the  code  the  facts  in  mitigation  must  be  pleaded.  * 

Answer,      i.  The  defendant  in  answer  to  the  petition  of 

the  plaintiff  alleges  that  on  or  about  the day  of ,  one 

E  F,   a  resident  of ,  offered  to  employ  the  plaintiff  for 

months   as  clerk  in  the  business  of at  — : — ,  at  a 

salary  of  $ per  month,  but  said  plaintiff  refused  to  enter 

into  said  employment. 

2.  Other  persons,  to  wit:  G  H  and  I  J,  each,  would  have 

employed  the  plaintiff  as  [clerk]  in  the  business  of at—, 

at  $ per  month,  but  the  plaintiff  neglected  to  avail  himself  ^ 

of  such  opportunities,  and  willfully  remained  idle. 

NB  EXEAT. 

As  a  defense  it  may  be  shown  that  the  writ  was  issued  oii 
a  legal  claim,  one  in  which  the  defendant  might  be  arrested 
and  held  to  bail  at  law.*     That  the  demand  is  uncertain  on 

'  Mather  y.   Butler  Co.,  28  Iowa,  153;  Benxiger  v.    Miller,  50  Ala..  206; 

253;  Beymerv.  McBride,  37  Id.  114.  Am.  &  Eng.  Ency.  of  Law,  688. 

'Mather  v.  Batler  Co.,  28   Iowa,  *  Bush  v.    Prosser,  11   N.    Y.  3473. 

253.    It  is  possible  that  the  court  carried  Bisbey  v.  Shaw,    12  Id.  67;  Willover  v. 

the  doctrine  to  an  extreme  length  in  the  Hill,   72  Id.  36;  Ronan  v.  Williams,  4V 

cited,  but  the  principle  is  of  general  Iowa,  680;  Beardsley  v.  Briddgman,  17 


application.  Id.  290. 

'  Gazette,  etc.,Ca  v.  Morss,  6oInd.  '  Hannahan  v.  Nichols,  17  Ga.  77; 

Nixon  V.  Richardson,  4  Desau.  108. 
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contingent.  *  That  there  is  no  debt  existing  at  the  time  upon 
which  present  performance,  can  be  rightfully  demanded.^ 
That  the  remedy  at  law  is  sufficient.* 

Giving  Hecurity.  In  any  case  the  writ  will  be  discharged 
upon  thf  defendant's  giving  security  to  answer  the  plaintiff's 
petition  and  render  himself  amenable  to  the  process  of  the 
court  pending  the  litigation,  and  to  such  further  process  as  may 
be  issued  to  carry  the  judgment  into  effect.* 

Answer.  The  defendant,  in  answer  to  the  petition  of  the 
plaintiff,  alleges  that  the  cause  of  action  set  forth  in  said  peti- 
tion is  contingent  and  uncertain,  in  this  [state  the  nature  of 
the  claim,  as  that  the  plaintiff  is  surety  for  the  defendant  on  a 
bond,  describing  it],  and  no  judgment  has  been  recovered 
thereon. 


NEGLIGENCE. 

Inevitable  accident.  No  liability  results  from  the  com- 
mission of  an  act  arising  from  inevitable  accident,  or  which 
ordinary  human  care  and  foresight  are  unable  to  guard 
against.  * 

"  An  act  of  God  "  and  "  Inevitable  accident "  are  not  ordi- 
narily synonymous  terms,  the  latter  being  much  more  compre- 
hensive than  the  former.® 

I>aniagre8  must  be  alleged.  To  maintain  an  action  for  neg- 
ligence, it  must  be  alleged  and  proved  that  the  plaintiff  sus- 
tained damages  by  the  negligence  complained  of.^ 

Contributory  negligence.  The  reader  will  find  consider- 
able conflict  in  the  cases  as  to  the  right  of  the  plaintiff  to 
recover  where  he  has  been  guilty  of  what  is  termed  contributory 
negligence.  The  general  rule  is,  that  where  the  parties  are 
mutually  in  fault,  the  injured  party  is  not  entitled  to  redress. 


*  Gibbs  V.  Mennard,  6  Paige,  258; 
Gihbs  V.  Mermaud,  2  Ed,  Ch.  482. 

'  De  Kivafinoli  v.  Corsetti,  4  Paige 
264. 

'  Hawthorn  v.  Kelly,  30  Ga.  965. 

*  Ga.  Lumber  Co.  v.  Bissell,  9 
Paige,  225 ;  McNamara  v.  Dwyer,  7  Id. 
239;  32  Am.  Dec.  627. 

'  Harvey  v.  Dunlop,  Hill  &  Denio 
N.  Y.  Supp.  193.  la  ihis  case  Nelson,  Ch. 


J. ,  says:  **  No  case  or  principle  can  be 
maintained  subjecting  an  individual  to 
liability  for  an  act  done  withoat  fault  on 
his  part." 

'  Chidester  v.  Con.   Ditch  Ca,  59, 
Cal.  197;  McGrew  v.  Stone,  $3  Penn. 
St.  4^6;  16  Am.  &  £ng.  Ency.  of  Law, 

398. 

^  Harter  v.  Morris,  18  O.  S.  492; 
111.,  etc.,  Co.  V.  Benton,  69  III  174. 
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.This  rule,  according  to  the  modern  cases,  is  subject  to  the  fol- 
lowing exceptions:  First.  When  the  negligence  of  the  defend- 
ant in  a  suit  upon  such  ground  of  action  is  Xhc  proximate  cause 
of  the  injury,  but  that  of  the  plaintiff  only  remote^  consisting  of 
some  act  or  omission  not  occurring  at  the  time  of  the  injury, 
the  action  is  maintainable.  Second.  Where  a  party  has  in  his 
custody  or  control  dangerous  instruments  or  means  of  injury, 
and  negligently  places  or  leaves  them  in  a  situation  unsafe  to 
others,  and  another  person,  although  at  the  time  even  in  the 
commission  of  a  trespass,  or  otherwise  somewhat  in  the  wrong, 
sustains  an  injury  thereby,  he  may  be  entitled  to  redress. 
Third.  When  the  plaintiff,  in  the  ordinary  exercise  of  his  own 
rights^  allows  his  property  to  be  in  an  exposed  and  hazardous 
position,  and  it  becomes  injured  by  the  neglect  of  ordinary 
care  on  the  part  of  the  defendant,  he  is  entitled  to  reparation 
on  the  ground  that,  although  in  allowing  his  property  to  be 
exposed  to  danger  he  took  upon  himself  the  risk  of  loss  or 
injury  by  mere  accident^  he  did  not  thereby  discharge  the 
defendant  from  the  ditty  of  observing  ordinary  care^  or,  in 
other  words,  voluntarily  incur  the  risk  of  injury  by  the  defend- 
ant's negligence,  ^ 

Contributory  negligence.  The  law  imposes  upon  every 
person  the  duty  to  use  ordinary  care  for  his  own  protection 
and  security  against  accidents.^  He  is  bound  to  use  that 
degree  of  care  which  an  ordinarily  prudent  person  would  use 
under  like  circumstances.  * 

GrosA  negligence  is  sometimes  spoken  of  as  if  the  injury 
caused  thereby  was  willful  or  intentional.  A  willful  wrong 
cannot  be  negligence  in  its  true  sense,  as  even  gross  negligence 
is  but  the  omission  of  duty.  It  is  a  reckless  disregard  for  the 
safety  of  others,  and  a  willingness  to  inflict  the  injury  com- 
plained of,  and  to  that  extent  is  willful  or  intentional.  In 
pleading  this  degree  of  negUgence  it  is  necessary  to  allege  that 
the  injury  was  intentional,  or  that  the  act  or  omission  which 
produced  it  was  willful,  and  of  such  a  character  that  the  injury 

^  Kerwhackcr  v.  C.  C.  &  C  R.  Co..  ^  bhcUcy  v.  City  of  AasUn,  74  Tex. 

3  O.  S.  172.  608, 

'  Purvis  Y.  Fhila.,  etc,  R.  Co.,  17 
AtJ.  R.  702. 
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could  reasonably  have  been  anticipated   as  the  natural   and 
probable  consequences  of  the  act.  * 

I^egligrence  proximate  to  the  injury.  The  negligence 
which  will  defeat  a  recovery  must  be  such  as  proximately  con- 
tributed to  the  injury.  A  remote  cause  will  be  no  defense. 
Thus,  suppose  a  party's  buildings  are  erected  near  a  railway, 
and,  by  reason  of  combustible  material  in  the  buildings  or  ad- 
joining, are  peculiarly  exposed  to  fire  from  passing  engines. 
In  such  case  the  owner  incurs  the  risk  of  fire  being  set  by  un- 
avoidable accident  by  passing  engines;  arid  for  property  so 
burned  he  would  have  no  remedy.  If.  however,  the  buildings 
were  burned  by  fire  negligently  set  by  such  engines,  the  fact 
that  the  buildings  were  constructed  of  combustible  material  or 
surrounded  by  it,  and  thus  contributed  to  the  result,  would  be 
no  defense.* 

Recklessness.  Contributory  negrligrence.  The  fact  that  a 
person  has  put  himself  in  a  place  of  danger  is  no  excuse  for 
another  willfully  or  recklessly  to  injure  him.  If,  therefore,  the 
defendant  discovered  the  perilous  condition  of  the  plaintiff 
in  time,  by  the  use  of  ordinary  care,  to  prevent  the  injury,  and 
he  did  not  use  such  care,  he  cannot  rely  upon  the  negligence 
of  the  plaintifTas  a  defense.  In  such  case  the  perilous  position 
of  the  plaintiff  may  be  said  to  be  the  remote  cause  of  the  injury, 
while  the  negligence  of  the  defendant,  after  the  discovery  of 
the  plaintiffs  position,  was  the  immediate  cause  of  the  injury.* 


^  Louisville,  etc.,  R.  Co.  v.  Adcr, 
no  Ind.  376;  Louisville,  etc.,  R.  Co.  v. 
Bryan,  107  Id.  51.  It  is  said  :  "  In  such 
a  case  it  is  incumbent  on  the  plaintiff"  to 
aver  and  prove  that  the  injury  was  in- 
tentional, or  that  the  act  or  omission 
which  produced  it  was  willful,  and  of 
such  a  character  as  that  the  injury  wliich 
followed  must  reasonably  have  been  an- 
ticipated as  the  natural  and  probable 
consequence  of  the  act.  Where  one 
person  negligently  comes  into  a  situation 
of  peril,  before  another  can  be  held  liable 
for  an  injury  to  him  it  must  appear  that 
the  latter  had  knowledge  of  his  situation 
in  time  to  have  prevented  the  injury,  or 
it  must  appear  that  the  injurious  act  or 


omission  was  by  design,  and  was  such, 
considering  lime  and  place,  as  that  its 
nature  and  probable  consequence  would 
be  to  produce  serious  hurt  to  some  one. 
To  constitute  a  willful  injury,  the  act 
which  produced  it  must  have  been  in- 
tentional, or  must  have  been  done  under 
such  circumstances  as  evinced  a  reckless 
disregard  for  the  safety  of  others,  and  a 
willingness  to  inflict  the  injury  com- 
plained of.  It  involves  conduct  which 
is  quasi  criminal. 

*  Cooley  on  Torts,  679,  and  cases 
cited. 

'  Cooley  on  Torts,  676,  and 
cited. 
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Answer*  If  the  answer  is  a  general  denial,  the  question  pre- 
sented will  be  the  truth  of  the  facts  stated  in  the  petition. 

If,  however,  the  plaintiff's  own  negligence  is  relied  upon  as 
a  defense,  it  should  be  pleaded. 

The  answer  necessarily  in  such  case  must  conform  to  the 
facts. 

Plaintiff's  negligence.  In  an  action  for  a  collision  upon  the 
highway  the  defendant  may  allege  that  at  the  time  set  forth  in 
the  petition  the  defendant  was  driving  a  span  of  horses  and 
wagon  along  the  public  road,  and  on  meeting  the  plaintiff 
turned  to  the  right,  giving  him  one-half  of  the  traveled  track, 
but  the  plaintiff  carelessly  and  negligently  permitted  his  horses 
and  the  buggy  in  which  he  w  as  riding  to  be  driven  onto  the 
defendant's  side  of  the  road  and  against  the  wagon  of  the 
defendant,  and  thereby  the  plaintiff's  horse  sustained  the  in- 
jury complained  of,  and  the  damages,  if  any  such  occurred, 
were  caused  by  the  negligence  of-  the  plaintiff,  and  not  from 
any  fault  of  the  defendant. 

Plaintiff's  uegligreuee  in  iallingr  into  a  liatchway.  The 
defendant  may  allege  that  he  used  due  care  and  diligence  [state 
according  to  fact  to  rebut  the  charge  of  negligence  on  the  part 
of  the  defendant];  that  said  injuries  were  due  to  the  fault  of  the 
said  plaintiff,  and  were  not  caused  by  the  negligence  pf  the 
defendant.  ^ 

NOVATION 

Novation  is  defined  as  a  transaction  whereby  a  debtor  is  dis- 
charged from  his  liabiHty  to  his  original  creditor  by  contracting 
a  new  obligation  in  favor  of  a  new  creditor.* 

The  case  of  Tatlock  v.  Harris^  is  a  leading  one  on  this 
subject,  and  it  was  decided  that  where  bills  of  exchange  were 
drawn  by  the  defendant  and  others  on  the  defendant  alone  in 
favor  of  a  fictitious  person,  the  fact  being  known  to  all  the 
parties  drawing  the  bill,  and  the  defendant  received  the  value 

'  Cooley    on    Torts,    674;     Ker-  ter,  etc.,  R.  Co.,  $2  N.  H.  528;  Cooper 

whacker  v.   Cleveland  R.  Co.,  3  O.  S.  v.  Central  R.  Co.,  44  Iowa,  134. 
172;   Brown  v.   Hannibal,  etc,  R.  Co.,  *  i  Pan»ons  on  Contracts,  217. 

50  Mo.   461  >   Makon,  etc.,   R.   Co.  v.  ^  3  T.  R.  174. 

Davis,   18  Ga.  679 ;  State  v*  Manches- 
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of  it  from  the  second  indorser,  he  might  recover  the  amount 
of  it  in  an  action  against  the  acceptor.  It  is  said,  suppose  A 
owes  B  lOO  pounds,  and  B  owes  C  lOO  pounds,  and  the  three 
meet,  and  it  is  agreed  between  them  that  A  shall  pay  C  the  lOO 
pounds,  B*s  debt  is  extinguished,  and  C  may  recover  that  sum 
against  A. 

The  doctrine  of  novation  is  now  firmly  established,  and  it 
is  frequently  applied  where  a  party  purchases  property  subject 
to  an  incumbrance,  or  assumes  certain  debts  as  part  of  the  con- 
sideration for  the  contract. 

Answer.  In  an  action  on  the  original  contract  the  defend- 
ant may  plead  that  on  the day  of ,  C  D  being  in- 
debted to  the  defendant  in  the  sum  of  $ ,  it  was  agreed 

between  the  plaintiff,  defendant  and  C  D  that  the  plaintiflT 
would  accept  C  D  as  debtor,  and  discharge  the  defendant, 
whereupon  said  C  D  expressly  promised  and  agreed  to  pay 

the  plaintiff  the  said  sum  of  $ ,  and  the  plaintiff  thereupon 

released  the  defendant  from  said  debt.i 

Where  the  plaintiff  has  assamed  the  deht  the  defend- 
ant  may  allege   that    on   the day   of i8 ,   the 

defendant  was  the  owner  of  certain  real  estate,  to  wit:  [de- 
scribe it],  upon  which   there  was  a  mortgage  to   one  E  F  for 

the  sum  of  $ ;  that  on  said  day  the  defendant  conveyed 

said  premises,  subject  to  said  mortgage,  to  the  plaintiff,  who 
then  and  there  assumed  said  mortgage  as  part  of  the  considera- 
tion for  said  land,  and  promised  to  pay  the  same;  and  the 
debt  set  forth  in  the  petition  is  the  one  which  the  plaintiff 
assumed  to  pay. 

NUISANCE. 

Blackstone  defines  a  nuisance  as  anything  that  worketh 
hurt,  annoyance  or  damage  to  the  lands,  tenements  or  heredita- 
ments of  another.  * 


*  At  common  law  one  who  is  not  a 
party  to  a  simple  contract,  and  from 
whom  no  consideration  moves,  cannot 
sae  upon  the  contract;  and  therefore  a 
promise  made  by  one  person  to  another 
for  the  benefit  of  a  third  will  not  entitle 
the  latter  to  maintain  an  action  thereon. 
£x.  Bank  v.  Rice,  107  Mass.  37;  16 
Am.  &  Kng.   Ency.  of  Law,  884.     This 


rule  of  the  common  law  has  been  modi- 
fied in  most  of  the  states,  and  it  is  held 
that  a  third  person  may  maintain  an  ac- 
tion in  his  own  name  upon  a  contract 
made  for  his  benefit,  although  not  made 
with  him.  16  Am.  &  £ng.  Encj.  of  Law, 
886, 887,  and  cases  dted. 

*  3  Blackstone  Com.  21*5. 
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Pablic  nuisance*  To  support  an  action  by  a  private  indi- 
vidual for  a  public  nuisance,  there  must  be  an  interference  with 
a  public  easement,  or  a  public  right,  which  specially  annoys  or 
injures  the  plaintiff.*  In  other  words,  it  must  appear  that  the 
plaintiff  does  or  will  sustain  a  special  damage  distinct  from  that 
which  he  suffers  in  common  with  the  public  at  large.  ^ 

Swamps  and  marshes*  If  the  things  which  annoy  and  cause 
damage  are  not  caused  through  the  fault  of  some  person,  they 
will  not  constitute  nuisances.  Thus,  swamps  and  marshes,  if 
they  exist  only  as  they  were  by  nature,  and  nothing  has  been 
done  to  increase  the  evil  effects  thereof,  are  not  nuisances, 
although  the  exhalations  therefrom  may  prove  injurious  to  the 
health  of  those  living  near  them.* 

If,  however,  the  owner  does  anything  upon  the  land  which 
increases  the  injurious  effect,  or  renders  his  land  offensive  in  a 
new  or  different  way,  he  will  be  liable  for  nuisance.* 

Damages  presuiped.  Where  the  act  complained  of  is  an 
invasion  of  the  plaintiff's  right,  the  law  presumes  damage, 
altbough  it  may  be  merely  nominal.  Wherever  one's  right  is 
actually  invaded,  he  has  his  remedy,  irrespective  of  the  amount 
or  actuality  of  the  damage.  The  only  exceptions  to  this  rule 
are  cases  where  the  matters  affected  are  in  some  respect /«WiV/ 
jurisy  and  of  corrupting  air  and  water  which  every  one  to  a 
certain  extent  has  a  right  to  corrupt.^ 

If  the  act  is  innocent  in  itself  and  becomes  unlawful 
only  from  the  circumstances  under  which  it  is  done,  those  cir- 
cumstances must  be  pleaded.*  Thus,  if  one  leave  a  pit  open 
in  an  uninclosed  lot  in  a  city  or  village  into  which  his  neigh^ 
bor's  animal  falls  and  perishes,  an  action  will  lie;  but    if  such 


*  Shedd  V.  Hawthorne,  3  Neb.  179. 

■  Id.  ;  Cooley  on  Torts,  J  565.  To 
anthorize  the  recovery  of  damages  on  the 
suppression  of  a  pablic  nuisance  by  a 
private  person,  he  must  allege  actual 
damages  sustained  by  him,  and  not  such 
as  are  merely  anticipated.  Thus,  it  is 
not  enough  to  allege  that  an  obstruction 
in  a  public  way  would  result  in  damage 
if  he  used  the  way.  It  should  be  alleged 
that  the  plamtiff  did  use  or  attempt  to 
use  the  way,  when  he  was  obstructed  and 


suflfered  damages.  Rose  v.  Miles,  4  M. 
&  S.  101  ;  Pierce  v.  Dart,  4  Con.  609 ; 
Clark  V.  C. ,  etc. ,  R.  Co. ,  70  Wis.  593 ; 
Brown  v.  Watson,  74  Am.  Dec.  482. 

'  Reeves  v.  Treasurer,  8  O.  S.  333; 
Cooley  on  Torts,  566. 

*  Cooley  on  Torts,  566;   Woodrufif 
V.  Fisher,  17   Barb.   224;    Hartwell  v. 
Armstrong,  19  Id.  166. 

»  Tootle  V.  Clifton,  22  O,  S.  247. 

*  Uessv.  Lupton,  70,  first  part,  216. 
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accident  happen  in  a  pit  left  open  in  a  place  remote  from  the 
haunts  of  cattle,  no  action  will  lie,  because  the  risk  is  so  remote 
that  the  exposure  will  not  be  deemed  negligence.^ 

Any  obstruction  in  a  public  street  which  is  calculated 
to  produce  injury  to  persons  passing,  is  in  its  character  a 
nuisance. 

The  precautions  taken  to  prevent  injury,  or  the  object  of 
the  obstruction,  may  show  that  it  is  not  a  nuisance.  If,  how- 
ever, the  purpose  is  illegal,  or  proper  precautions  have  not 
been  taken,  then  it  will  be  declared  a  nuisance. ^ 

Outlet  to  artificial  drain.  The  owner  of  land  having  upon 
it  a  marshy  sink  or  basin,  which  basin  has,  to  a  considerable 
portion  of  the  water  which  collects  within  it,  no  natural  outlet, 
cannot  lawfully  throw  such  water  by  artificial  drains  upon  the 
land  of  an  adjacent  proprietor.' 

Falling  waters  and  snows.  If  a  person  constructs  his 
building  so  the  water  from  the  roof  thereof  falls  upon  the 
land  of  his  neighbor,  he  will  be  liable  for  the  injury.  * 

If,  however,  he  erect  proper  eave  troughs  upon  his  build- 
ing to  carry  the  water  upon  his  own  ground,  and  keeps  them 
in  proper  order,  he  will  not  be  liable  to  an  adjoining  proprietor 
for  injuries  resulting  from  accidental  or  extraordinary  circum- 
stances.* 

Subterranean  waters.  If  a  person,  by  an  excavation  on 
his  own  land,  as  by  digging  a  well,  draws  off  the  subterra- 
nean waters  from  the  land  of  his  neighbor,  no  action  will  lie 
for  the  injury.*  A  distinction  is  made  in  some  of  the  cases 
where  the  purpose  of  the  excavation  is  to  injure  a  neighbor. 
In  such  case  it  has  been  held  that  the  neighbor  may  recover.^ 


'  Hess  V.  Lupton»  7  O.,  first  |>art, 
216. 

*  Mcllvane  v.  Wood,  2  Handy,  166. 
»  Butler  V.    Peck,    16  O.   S.  334- 

343;  Davis  V.  Lordgreen,  8  Neb.  43; 
I*etligrew  v.  Evansville,  25  Wis.  223; 
Webber  v.  Gage,  39  N.  H.  182- 

*  Baten*s  Case,  9  Co.  53  b;  Jackson  v. 
Pesked,  i  M.  &  S.  234 ;  Tucker  v.  New- 
man, II  Ad.  &  El.  40;  Fay  V.  Prentice, 
I  M.  G.  &  S.  828 ;  Ashley  v.  Ashley,  6 


Cush.  70 ;  Aiken  v.  Benedict,  39  Barb. 
40Q;  Shipley  v.  Fifty  Associates,  io6 
Mass.  194;  Cooleyon  Torts,  574. 

*  Underwood  v.  Waldron,  33  Mich. 
232 ;  Cooley  on  Torts,  575. 

«  Acton  V.  Blundell,  12  M.  &  W, 
324;  Greenleaf  v.  Francis,  x8  Pick.  117. 

^  Thurston  v.  Hancock,  12  Mass. 
221;  Panton  v.  Holland,  17  John.  92; 
Greenleaf  ▼.  Francis,  18  Pick.  117.  But 
see  Chatfield  v.  Wilson,  28  Vt  49. 
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Nuisance  in  the  use  of  a  ^^ter-course.  As  a  general  rule 
every  proprietor  of  land  on  a  stream  is  entitled  to  the  use  and 
enjoyment  of  the  same  substantially  according  to  the  natural 
flow  of  the  water,  subject,  however,  to  such  interruption  as 
may  be  necessary  and  unavoidable  in  its  proper  use  by  other 
proprietors.  No  person,  however,  has  a  right  to  divert  or  un- 
reasonably retard  the  natural  flow  of  the  water  to  the  pro- 
prietors below,  nor  have  the  latter  any  right  to  obstruct  the 
flow  so  as  to  turn  the  waters  back  upon  the  proprietors  above 
to  their  prejudice.^ 

The  upper  proprietor,  however,  may  divert  the  water  from 
its  natural  channel  on  his  own  estate,  if  he  returns  it  before  it 
leaves  his  land  and  permits  it  to  flow  in  its  natural  channel  to 
those  entitled  to  its  use  below  him.* 

Liability  ceases,  ivlien.  A  person  who  has  erected  a 
nuisance  is  not  liable  for  its  continuance  after  he  conveys  the 
property  containing  it,  unless  he  sold  with  a  warranty  of  the 
continued  use  of  the  nuisance,  or  derives  some  benefit  from  its 
continuance.  8 

May  be  Joined.  A  cause  of  action  for  damages  caused  by 
a  nuisance,  and  an  action  in  equity  to  enjoin  the  further  con- 
tinuance of  the  same,  may  be  joined  in  the  same  petition,  as 
they  both  arise  out  of  the  same  transaction.^ 

If,  however,  the  action  is  brought  to  abate  the  nuisance 
and  also  to  recover  damages  for  the  whole  time  of  its  contin- 
uance, against  the  owner  of  the  premises  and  persons  who  held 
severally' as  tenants  under  distinct  and  successive  leases,  the 
causes  cannot  be  joined.  ^ 

Answer.  In  an  action  to  abate  a  nuisance  and  for  damages 
for  the  maintenance  of  the  same,  the  defendants  may  allege  a 
right  by  grant  or  prescription  to  maintain  the  alleged  nuisance, 


'  Wright  V.  Howard,  i  Sim.  &  Stu. 
190;  Webb  V.  Portland  Manf.  Co.,  3 
Sum.  189;  Thurber  v.  Martin,  2  Gray, 
394;  Chandler  v.  Rowland,  7  Id.  348; 
Gonld  V.  Boston  Duck  Co.,  13  Id.  442; 
Miller  V.  Miller,  9  Pa.  St.  74;  Pool  v. 
Lewis,  41  Ga.  162;  Arnold  v.  Pool,  12 
Wend.  330. 

*  Sackrider  v.  Beers,  10  Johns.  241; 
Merritt    v.    Brinkerhoff,    17    Id.    306; 


Oregon  Iron  Co.  t.  TruUenger,  3  Ore- 
gon, I  ;  Porter  v.  Durham,  74  N.  C. 
767;  Tolle  V.  Correth,  31  Tex.  362; 
Dilling  V.  Murray,  6  Ind.  324;  Van 
Uoesen  v.  Coventry,  10  Barb.  518. 

'  Hanse  v.  Cowing,  i  Lans.  288.  . 

*  Akinv.  Davis,  1 1  Kan.  580;  Finch 
V.  Greene,  16  Minn.  315. 

"  Greene  v.  Nunnemacher,  36  Wis. 
50. 
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and  any  facts  ivhich  show  that  in  equity  the  plaintifT  should 
not  be  allowed  to  recover,^  may  be  pleaded. 

A  plaintiff  cannot  maintain  an  action  to  abate  a  nuisance 
on  his  neighbor  s  land  when  he  maintains  one  of  like  character 
on  his  own  premises,  * 

The  answer  ordinarily  will  consist  of  a  denial  or  a  justifica- 
tion; in  some  <iases  both  may  be  pleaded.  Thus,  the  defendant 
may  deny  the  plaintiff's  title,  and  also  the  existence  of  a  nui- 
sance, as: 

First.  The  defendant,  in  answer  to  the  petition  of  the 
plaintiff,  denies  that  said  plaintiff  then  was,  or  now  is,  the 
owner  or  in  possession  of  the  premises  described  in  the  peti- 
tion, or  any  part  thereof. 

If  the  nuisance  is  denied,  the  answer  may  be:  The  defendant, 
in  answer  to  the  plaintiff's  petition,  denies  that  the  defendant's 
premises  at  the  time  set  forth  in  the  petition  then  were,  or 
now  are,  used  as  [negative  the  charge  in  the  petition]. 

Answer  that  plaintiff  is  estopped  from  prosecutiuiir  the 
action.  The  defendant,  in  answer  to  the  petition  of  the 
plaintiff,  alleges    that    the  works    in    question   were   erected 

and   put   in  operation    on   or  about  the    day   of  , 

and  have  been  in  continuous  operation  from  that  time  to  the 

present;  that  during  the  year  the  defendant  expended 

large  sums  of  money,  to  wit,  $ ,  in  enlarging  said  works, 

of  which  plaintiff  had  full  knowledge  and  made  no  objection 
to  the  enlargement  and  continuance  of  said  works,  and  he  is 
now  estopped  from  objecting  to  the  same.* 


PARTITION. 

The  proceeding  in  partition  operates  upon  the  possession, 
dissolves  the  unity  before  existing,  and  enables  each  of  the 

»  Pennoyer  v.  Allen,  51  Wis.  36a  Simpson  v   Justice,   8  Ired.    Eq.  115; 

«  Cassady  v.  Cavenor,  37  la.  30a  Richcson  v.  Richeson,  8  lU.  App.  204. 
When   there  has  been  delay    and   ac-  »  Great  W.  R.  Co.  v.  Oxford,  etc., 

quiescence,  the  request  to  invoke  the  aid  R.  Co  ,  3  D.  M.  &  G.  341;  Batcheldcrv. 

of  a  court   of  equity  may  be  barred.  Sanborn,  24  N.   H.  474;  Lewis  v.  San 

Southard  v.  Morris  Canal  Co.,  i  N.  J.  Antonio.  7  Tex.  288. 
Eq.  518;  Hulme  v.  Shrevc,  3  Gr.  Ch.  1 16; 
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owners  to  have,  possess  and  enjoy  his  own  share  of  the  com- 
mon estate  in  severalty.* 

It  does  not  decide  title  nor  create  any  new  title. 

It  only  dissolves  the  tenancy  in  common,  leaves  the  title  as 
it  was,  except  to  locate  such  rights  as  the  parties  may  have 
respectively  in  distinct  parts  of  the  premises,  and  to  extinguish 
it  in  all  others.* 

In  some  of  the  states  an  actual  seizin  of  the  party  is  neC7 
essary  to  maintain  the  action,  and  the  plaintiff  cannot  maintain 
it  when  the  land  is  held  adversely.* 

In  other  states,  however,  a  right  of  entry  appears  to  be 
sufficient,  and  if  the  party  is  not  prevented  by  an  intervening 
estate  from  recovering  the  possession  in  an  action  at  law,  he 
will  not  be  disabled  from  prosecuting  an  action  of  partition.* 

It  is  evident,  however,  that  parties  cannot  maintain  an 
action  of  partition  of  lands  of  which  they  are  disseized.  They 
must  first  recover  possession  before  making  partition. 

Reversion,  no  partition  of.  Several  persons  who  are  inter- 
ested together  in  a  remainder  after  a  freehold  estate,  cannot, 
during  the  existence  of  such  estate,  maintain  an  action  for  par- 
tition of  the  land  in  which  they  are  interested.  The  reasons 
for  such  refusal  are  stated  very, clearly  by  Chancellor  Walworth, 
that,  "  as  the  reversioner  can  derive  no  benefit  from  an  actual 
partition  of  the  premises  during  the  continuance  of  the  partic- 
ular estate,  he  ought  not  to  be  permitted  to  commence  a  suit 
for  the  mere  purpose  of  completing  a  sale  of  the  property  dur- 
ing that  period,  or  to  subject  other  parties  to  costs  prematurely 
and  unnecessarily.^ 

Answer.  Each  defendant  should  answer  separately,  and 
should  state,  among  other  things,  the  nature  and  amount  of 

« 

his  particular  interest.  • 

>  Tabler  v.  Wiseman,  2  O.  S.  208.  Culver,  2  Root,  278;  6  Dane's  Ab.  480; 

«  Tabler  v.  Wiseman,  2  O.  S.  209;  5  Denio,  388. 
Goundie  v.  Northampton  Water  Co.,  7  *  Tabler  v.  Wiseman,  2  O.  S.  209. 

Pa.  St.  233;    McClure  v.  McClure,  19  •  Tablei  v.  Wiseman,  2  O.  S.  209. 

Iiid.  185.  •  Striker  v.    Molt,  2    Paige,  389; 

'  Bonner  v.   Proprietors,  7   Mass.  Tabler  v.  Wiseman,  2  O.  S  212:  Wood 

475;  Wells  V.  Prince.  9  Id.  508;  Brownell  v.  Clule,  i  Sandf.  Chan.  202;  Brown  r. 

V    Biownell,   19  Wend.  367;  Clapp  v.  Brown,  8  N    H.  95. 
Bromagaham,  9   Cow.    561;   Culver  v. 
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He  may  deny  the  interest  of  any  of  the  plaintiffs,  and  by 
supplemental  or  other  pleading  may  deny  the  interest  of  any 
of  the  other  defendants.  * 

In  case  there  are  minor  defendants,  the  court  should  appoint 
a  guardian  ad  litem. 

Answer  of  Infant  by  guardian.  The  defendant,  by  his 
guardian,  A  B,  in  answer  to  the  petition  of  the  plaintiff,  says  that 
he  is  an  infant  under  the  age  of  twenty-one  years,  and  claims 
such  interest  in  the  lands  in  controversy  as  he  is  entitled  to  re- 
ceive; and  submits  his  title,  claim  and  interests  to  the  lands  in 
controversy  to  the  protection  of  the  court. 

Answer  where  lands  were  purchased  with  partnership 
i\inds*  The  defendant,  in  answer  to  the  petition  of  the  plaint- 
iff, alleges  that  before  the  bringing  of  this  action,  to  wit,  on 

the day  of ,  the  defendant  brought  an  action  in  the 

court  of against  the  plaintiff  for  the  dissolution  of  the 

partnership  set  forth  in  the  petition,  and  for  an  accounting  be- 
tween them  ;  that  the  property  described  in  the  petition  was 
purchased  with  partnership  funds,  and  is  part  of  the  assets  of 
said  firm,  and  is  involved  in  said  action  ;  and  that  said  action 
is  still  pending  and  undetermined.^ 


PAYMENT. 

Payment  is  not  a  technical  term;  when  used  in  pleading 
in  respect  to  money  it  means  immediate  satisfaction,  but  when 
applied  to  the  delivery  of  a  note  or  bill,  or  other  collateral 
thing,  it  does  not  necessarily  mean  the  immediate  satisfaction 
of  the  debt,  but  a  delivery  only,  to  be  a  discharge  of  the 
debt  when  converted  into  money.* 

The  delivery  of  the  note  of  a  third  person  or  other  collat- 
eral thing  in  satisfaction  of  the  debt,  would  be  a  payment,  if  so 
agreed  by  the  parties.* 

*  Urban  v.  Hopkins,  17  la.  105.  <  Noel  v.  Murray,   13  N.  Y.  167; 

*  Danvers  v.  Dorrity,  14  Abt.  Pr.  Paine  v.  Vorrhecs,  26  Wis.  522;  Lear  v. 
206.  Frielander,   45   Miss.   559,    Damall  v. 

'  Manning;  v.  Duke  of  Argyle,  6  Morehouse,  36  How.  Pr.  511;  Smith  v. 
M.  &  G.  40.  Applegate,  i  Daly,  91. 
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The  burden  of  showing  an  agreement  of  this  kind  is  upon 
the  debtor.  ^ 

Payment  in  bank  bills.  As  paper  money  is  in  universal 
use,  it  is  well  settled  that  a  payment  in  good  bank  bills  not  ob- 
jected to  at  the  time,  is  a  good  payment,  and  where  no  objec- 
tion is  made  to  the  character  of  the  money,  it  will  be  a  sufficient 
tender.  * 

The  creditors,  however,  may  require  specie.' 

There  is  a  limitation  in  the  statute  of  the  amount  that  can 
be  paid  in  five-cent  nickels  or  copper  cents. 

Where  the  bank  bills  are  forged^  as  they  are  not  what  they 
purport  to  be,  they  do  not  constitute  payment.* 

The  forged  bills,  however,  must  be  returned  within  a  rea- 
sonable time  to  the  person  from  whom  they  were  received,  and 
the  same  rule  applies  to  spurious  coin.^ 

If  bank  bills  are  genuine  and  the  bank  solvent  when  the 
payment  was  made,  they  will  constitute  payment,  although  the 
bank  should  soon  afterward  become  insolvent.  If,  however, 
the  party  paying  knew  that  the  bank  was  insolvent  at  the  time 
of  making  the  payment,  it  will  not  constitute  satisfaction  of 
the  debt. 

Such  bills  are  placed  on  the  same  footing  as  a  forged  bill, 
being  of  no  value.  * 

In  Lightbody   v.    Ontario    Bank,  infra,   Savage,  Ch.   J., 


*  Noel  V.  Murray,  13  N.  Y.  167; 
Freeland  v.  Van  Canipen,  36  How.  Pr. 
29. 

'  Snow  V.  Perry,  9  Pick.  542;  War- 
ren  v.  Mains,  7  Johns.  476 ;  Wheeler  v. 
Knaggs,  8  Ohio,  169  ;  Hoyt  v.  Byrnes,  2 
Fairf.  475  ;  Tiley  v.  Courtier,  2  Cromp. 
&  J.  i6  n.  ;  Wright  v.  Reed,  3  T.  R. 
554  ;  Bali  V.  Stanley,  5  Yerg.  199;  Pol- 
glass  V.  Oliver,  2  Cromp.  &  J.  15;  Brown 
V.  Saul,  4  Esp.  267  ;  Noe  v.  Plodges,  3 
Humph.  162 ;  Sea  well  t.  Henry,  6  Ala. 
226. 

*  Coxe  V.  State  Bank,  3  Halst.  211 ; 
Donaldson  v.  Benton,  4  Dv.  &  Bat.  435. 

*  U.  S.  Bank  v.  Bank  of  Ga.,  10 
Wheaton,  333  j  Thomas  ▼.  Todd,  6  Hill, 


340  ;  Markle  v.  Hatfield,  2  Johns.  455 ; 
Young  V.  Adams  6  Mass.  182  ;  Simms 
V.  Clark,  ii  111.  137;  Ramsdale  v.  Hor- 
ton,  3Barr,33o;  Hargrave  v.  Dusenbury, 
2  Hawks.  326;  Anderson  v.  Hawkins,  3 
Id.  368;  Pindall  v.  N.  W.  Bank,  7 
Leigh,  617;  Mudd  v.  Reeves,  2  Harris  & 
J.  368  ;  Eagle  Bank  v.  Smith,  5  Conn. 
71  ;  Keene  v.  Thomas,  4  Gill  &  J.  463. 

«  Pindall  v.  N.  W.  Bank,  7  Leigh, 
617;  Simms  v.  Clark,  11  111.  137. 

^  Wainwright  v.  Webster,  11  Vt. 
576;  Oilman  v.  Peck,  Id.  516;  Fogg  v. 
Sawyer,  9  N.  H.  365;  Frontier  Bank  v. 
Morse,  22  Me.  88;  Lightbody  v.  Ontario 
Bank,  11  Wend,  i,  13  Wend.  loi; 
Houghton  V.  Adams,  18  Barb.  545^ 
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says:  "  The  question  is,  which  of  these  parties  shall  sustain 
the  loss  which  has  happened  in  this  case. 

"  Both  were  equally  ignorant  of  the  failure  of  the  Franklin 
Bank  when  the  note  was  passed.  Upon  principles  of  justice 
and  honesty,  it  would  seem  that  whoever  parts  with  that  which 
is  valuable  should  receive  value  for  it;  and  he  who  receives 
value  should  give  value  in  return.  When  a  bank  fails,  its 
notes  are  of  no  value,  or  nearly  so,  and  the  loss  should  fall 
upon  those  in  whose  hands  the  notes  are  when  the  failure 
happens.  Any  other  doctrine,  I  apprehend,  would  lead  to 
innumerable  and  atrocious  frauds.  Were  the  knowledge  of 
the  party  the  criterion  by  which  to  determine  the  liability  of 
a  person  passing  notes  of  a  broken  bank,  those  in  possession 
of  such  paper  might  be  induced  to  pass  it  to  others  who  were 
ignorant  of  the  failure  of  the  bank.'* 

Payment  by  check.     In  order  to  make  the  drawer  liable, 
there  must  be  a  demand  of  payment  of  the  drawee,  as  the 
check  is  not  a  promise  on  the  part  of  the  drawer  to  pay,  but 
xan  undertaking  that  the  drawee  shall  accept  and  pay.^ 

If,  however,  the  drawer  had  no  funds  in  the  bank  on  which 
to  draw,  no  demand  of  payment-is  necessary,  unless  the  bank 
had  previously  permitted  the  drawer  to  overdraw  his  account 
and  paid  his  checks.  A  check  drawn  without  funds  and  with 
no  expectation  of  its  being  paid,  need  not  be  presented. 

Payment  by  letter.  Where  payment  is  made  by  transmit- 
ting the  money  by  mail,  and  it  is  lost,  the  person  sending  the 
money  must  bear  the  loss  unless  he  was  directed  to  send  it  in 
that  manner,  or  such  was  the  usual  course  of  business.^ 

Payment  by  whom.  Payment  by  the  debtor  himself  or 
by  an  agent  is  a  valid  payment,  and,  where  there  are  several 
debtors,  a  payment  by  one  is  satisfaction  for  all.'  And  pay- 
ment by  a  stranger  extinguishes  the  demand.* 

Payment  to  the  ereditor  himself  is  always  sufficient. 

If  payment  is  made  to  an  agent  of  the  plaiotifT  or  to  an  attor- 
ney at  law,  his  employment  by  the  creditor  must  be  proved; 

^  Murray  v.  Judah,  6  Cow.  4S4;  »  Thorne  v.  Smith,  10  C.  B.  659. 

Gough  V.  Statts,  13  Wend.  549.  <  Harrison  v.  Hicks,  I  Port.  (Ala.) 

*  Warwicke  t.  Noakes,  Peake,  67 ;        423. 
Walter  v.  Haynes,   Ryan  &   M.    149; 
Wakefield  v.  Lithgow,  3  Mass.  349. 
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but  payment  of  a  judgment  to  the  attorney  who  recovered  it 
would  be  sufficient.  ^ 

It  has  been  held,  however,  that  payment  to  an  agent  em- 
ployed by  the  attorney,  or  the  attorney's  clerk,  if  not  author- 
ized to  receive  it,  was  not  a  good  payment.  ^ 

Payment  made  to  a  person  sitting  in  the  counting-room  of 
the  creditor,  with  the  account  books  near  him,  and  apparently 
intrusted  with  the  business  of  the  house,  will  be  sufficient.^ 

But  it  will  not  be  sufficient  if  not  made  in  the  usual  course 
of  business  and  on  a  collateral  transaction.^ 

A  payment  made  to  one  of  several  parties,  trustees  or 
executors,  is  sufficient.^ 

tJoint  deposit  in  bank.  Where  a  number  of  persons,  not 
partners,  jointly  deposit  money  in  a  bank,  all  must  join  in 
drawing  it  out;  otherwise  the  bank  will  not  be  justified  in  paying 
the  same.  ^ 

Payment  by  delegation.  If  a  debtor  instructs  a  banker  to 
place  to  the  credit  of  his  creditor  a  sum  of  money  to  be  applied 
in  the  payment  ot  his  indebtedness  to  him,  and  a  transfer  of 
the  account  is  actually  made  on  the  books  of  the  bank  at  the 
request  of  the  creditor,  although  the  bank  was,  in  fact,  insol- 
vent, and  soon  after  closed  its  doors,  the  insolvency  not  being 
known  to  either  party,  it  is  a  good  payment.^ 

Payment  may  be  inferred  from  circumstances,  as  where 
in  the  ordinary  course  of  dealing,  when  the  security  is  paid 
it  is  delivered  to  the  party  who  pays  it;  therefore,  a  security 
found  in  the  debtor's  possession  after  its  maturity  is  presumed 
to  have  been  paid.® 

*  Langdon  v.  Potter,  13  Maas.  219;  »  Porter  v.  Taylor,  6  M.  &  S.  156; 
Jackson  v.  Bartlett,  8  Johns.  361 ;  Stone  v.  Marsh,  R.  &  M.  364;  Cane 
Branch  v.  Burnley,  i  Call,  147 ;  Lewis  t.  Read,  3  Atk.  695;  Bryant  v.  Smith, 
V.    Gamage,   i    Pick.   347 ;  Kellogg  v.  10  Cosh.  169. 

Gilbert,  10  Johns.  220.  *  Innes  v.  Stephenson,  i  Moody  Sc 

*  Yates  V.  Freckleton,  2  Doug.  623  j        R.  145. 

Fairy  v.  Turner,  2  T.  Y.  R.  W.  128.  '  Hughes  v.  KeUogg,  3  Neb.  195. 

*  Barrett  v.  Deere,  M.  &  Malk.  •  Brembridge  v.  Osborne,  i  Stark. 
^00,  374;  Wcidncr  ▼.  Schweigart,  9  S.  &  R. 

*  Sanderson  v.  Bell,  2  C.  &  M.  304.  385. 
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The  rule  does  not  apply,  however,  in  an  action  for  contri- 
bution between  joint  promisors.* 

Payment  may  be  presumed  from  lapse  of  time,  from  the 
usual  course  of  trade  or  from  the  ordinary  course  of  dealing 
between  the  parties.  So  a  receipt  for  last  quarter  or  a  year's 
rent  raises  the  presumption  that  all  rents  previously  due  have 
been  paid.^ 

Appropriation  of  payments.  If  a  debtor  owe  his  creditor 
several  debts  upon  distinct  causes,  and  pay  him  a  sum  of 
money,  he  has  a  right  to  direct  its  application  in  such  manner 
as  he  shall  see  fit,  provided  he  does  so  at  the  time  of  payment. 
If  he  fail  to  do  so,  the  creditor  may  apply  it  to  such  debts  as 
he  shall  deem  proper.^ 

Payments  applied  by  law.  When  the  debts  due  by  a 
debtor  to  his  creditor  are  of  different  characters,  and  general 
payment  is  made,  which  neither  party  applies,  the  law  will  ap- 
ply it  upon  the  debt  the  relief  from  which  will  be  most  benefi- 
cial to  the  debtor;*  as  where  there  is  a  mortgage  and  an  account, 
or  judgment  and  account,  the  law  will  apply  the  payment  to 
the  mortgage  or  the  judgment  in  preference  to  the  account, 
because  that  is  deemed  to  be  most  beneficial  to  the  debtor.^ 

If  the  debtor  makes  no  appropriation  to  a  particular  debt, 
still  the  creditor  cannot  apply  it  to  a  debt  which  is  contro- 
verted by  the  debtor,  because  equity  requires  that  he  shall  act 
in  good  faith  with  his  debtor.  He  must  apply  the  payment 
therefor  to  a  debt  about  which  there  is  no  dispute.  • 

Exceptions  to  rigrbt  of  creditor.  Where  a  debt  is  due 
from  one  as  executor  or  administrator,  and  also  personally,  the 
creditor  cannot  apply  a  general  payment  to  the  former  debt, 
unless  it  was  so  intended,  because  the  right  to  receive  payment 
would  depend  upon  the  quantity  of  the  assets,  proof  of  claim, 
etc.  So,  if  one  claim  is  absolute  and  the  other  contingent,  as 
where  the  debtor  is  surety  or  guarantor,  the  debtor  must 
apply  the  payment  on  the  absolute  debt.  ^ 

^  Hcaldv.  Davis,  ii  Cush.  319.  '  Patdson    v.    Hull,  9  Cow.    747; 

■  Brewer  v.  Knapp,  i  Pick.  337.  Clayton's  Case,  i  Mer.  606. 

*  Pattison  v.  Hull,  9  Cow.  747.  ^  Pattison  v.  Hull,  9  Cqw.  747. 

*  Pattison  v.  Hull,  9  Cow.  747;  '  Niagara  Bank  v.  Rceevelt,  9  Cow. 
Clayton's  Case,  i  Mer.  606.  409. 
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When  a  payment  has  once  been  applied  to  one  of  several 
debts,  neither  party  alone  can  change  it,  but  both  may  do  so. 

Answer.    In  pleading  payment  the    defendant    may  say, 

in  answer  to  the  petition  of  the  plaintiff,  that  on  the day  of 

1 8 ,  he  paid  to  the  plaintiff  the  sum  of  $ in  full 

satisfaction  of  the  goods  set  forth  in  said  petition. 

If  he  claims  a  deficiency  in  the  goods,  he  may  plead  part 
payment  and  deficiency,  thus,  that  the  defendant,  in  answer 

to  the  petition  of  the  plaintiff,  alleges  that  on  the day  of 

he  paid  to  the  plaintiff  the  sum  of  $ on  account  of 

the  goods  set  forth  in  said  petition,  and  redelivered  to  the 
plaintiff  the  following  articles  therein  described  [describe 
articles],  of  the  value  of  $ . 

For  a  second  defense  the  defendant  may  allege  that  among 
the  articles  i*urnished  bv  the  plaintiff  to  the  defendant  were 
certain  goods,  as  three  two-horse  corn  plows,  which  are  charged 
in  gross  at  $75;  said  plows  were  to  be  made  of  the  best  quality 
of  steel,  be  highly  polished  and  free  from  rust,  whereas,  in 
fact,  the  molding  plate  of  said  plows  was  made  from  an  in- 
ferior article  of  steel  and  covered  with  rust. 

The  defendant  at  once  notified  the  plaintiflf  to  take  said 
plows  away  and  replace  them  with  plows  which  conformed  to 
the  contract,  but  said  plaintiff  then  refused  and  still  refuses  so 
to  do.  Said  plows,  if  perfect  and  conformed  to  the  contract, 
would  be  of  the  value  of  $75,  but  are  worth  not  to  exceed  the 
sum  of  $15.     The  defendant  therefore  prays,  etc. 

Performance,  to  be  effectual  as  a  defense,  must  have  been 
by  him  who  was  bound  to  do  it,  and  whatever  was  necessary 
for  the  full  discharge  of  the  duty  must  be  done  by  him. 

A  mere  readiness  to  perform  will  not  discharge  him  from 
his  liability,  unless  he  make  that  manifest  by  tender  or  an 
equivalent  act.  ^ 

Under  the  code  either  party  may  allege  that  he  has  duly 
performed  all  the  conditions  on  his  part  to  be  performed,  and 
it  is  unnecessary  to  plead  such  performance  in  detail.  In  other 
words,  it  is  not  necessary  to  state  the  facts  constituting  the 
performance,  but  a  general  allegation  that  the  party  duly  per- 

^  Cranley   v.  Hillary,  2    M.  &   S.         Haldane  v.  Johnson,  8  Exch.  689. 
12a;   Rowe  V.  Young,  2  Brod.  &  B.  165; 
3a 
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formed  all  the  conditions  on  his  part  is  sufficient  in  an  answer, 
as  well  as  in  a  petition. 

Payment  by  delegation.^    The  defendant,   in   answer  to 

the  petition  of  the  plaintiff,  alleges  that  on  the day  of 

,  being  indebted  to  the  plaintiff  in  the  sum  of  $1,000,  the 

defendant  on  said  day  made  and  delivered  to  the  plaintiff  his 
check  for  the  amount  claimed,  as  follows: 


,   May ,  . 

$i,ooa 

First  National  Bank  of 

Pay  A  B  or  order  the  sum  of  one  thousand  dollars. 

C  D. 

Which  check  was  duly  delivered  to  said  A  B,  and  presented 
by  him  to  said  bank  and  accepted,  and  at  his  request  the 
amount  thereof  deposited  to  his  credit  in  said  bank,  and  he 
thereby  was  paid  said  sum  of  $1,000  by  the  defendant. 


PLEDGES. 

A  pawn  or  pledge  is  the  pigtiori  acceptutn  of  the  civil  law, 
and  according  to  that  law  the  possession  of  the  pledge  passed 
to  the  creditor.  ^ 

The  pawnee  upon  delivery  has  a  special  property  in  the 
goods  pawned;  and  if  they  are  such  as  to  be  injured,  as. 
clothes  or  linen,  then  he  cannot  use  them;  if,  however,  the  use 
will  not  injure  them,  as  jewels,  earrings  or  bracelets  pawned 
to  a  lady,  she  may  use  them,  though  at  her  peril,  and  she  will 
be  responsible  for  any  loss  or  damage  to  them  while  she  is 
using  such  articles.^ 

Use  of  articles.  The  right  of  the  pawnee  to  use  the  jewels 
is  doubted  by  Judge  Story.* 

If  the  thing  be  of  such  a  nature  as  to  be  a  charge  upon  the 
pawnee,  as  a  horse  or  cow,  he  may  use  the  pawn  in  a  reason- 
able manner.  Thus,  he  may  ride  the  horse  moderately  and 
milk  the  cow  regularly,  as  if  he  were  the  owner. 

*  Hughes  V.  Kellogg,  3  Neb,  186.  *  Cog^  v.  Bernard,  2  Ld.   Raym. 

»  2  Kent's  Com.  577.  917;  2  Kent's  Com.  578. 

^  Story's  Bailment,  §  350. 
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If,  however,  he  derives  any  profit  from  the  pledge,  he  must 
apply  those  profits  toward  the  debt.  ^ 

If  the  thing  pawned  he  lost  by  casualty  or  unavoidable 
accident,  or  by  superior  force,  or  perishes  from  intrinsic  defect 
or  infirmity,  the  pawnee  is  not  answerable  if  the  loss  from  such 
causes  be  duly  made  to  appear,  and  no  act  was  done, or  omitted 
to  be  done  inconsistent  with  the  pawnee's  duty,  for  he  was  only 
bound  to  bestow  ordinary  care  and  diligence. 

If  the  pawn  be  stolen  it  would  be  prima  facie  evidence 
that  the  pawnee  had  not  used  ordinary  care,  and  he  ought  to 
show  by  the  circumstances  that  he  was  in  no  default.* 

Delivery  is  essential  to  a  pledge,  as  the  general  property 
does  not  pass,  as  in  case  of  a  mortgage,  but  remains  in  the 
pawnor. 

The  pledge  of  movables  without  delivery  is  void  as  against 
creditors.  ^ 

Redemption.  At^  common  law,  if  the  pledge  is  not  re- 
deemed by  the  stipulated  time  it  does  not  become  the  absolute 
property  of  the  pawnee,  but  he  must  have  recourse  to  a  proc- 
ess of  law  and  sell  the  pledge,  and  until  this  is  done  the 
pawnor  is  entitled  to  redeem.* 

If  the  pledge  was  for  an  indefinite  time,  a  creditor  may  at 
any  time  call  upon  the  debtor  to  redeem  by  a  day  named. 

Where  no  time  was  limited  for  the  redemption  the  pawnor 
had  his  own  lifetime  to  redeem,  unless  the  creditor  in  the 
meantime  called  upon  him  to  redeem;  and  if  he  die  without 
such  call,  the  right  to  redeem  descends  to  his  heirs.* 

Kemedies  of  pledgee.  As  a  pawn  is  only  collateral  se- 
curity, the  pawnee  has  the  election  of  two  remedies  on  the 
pledge  itself. 


^  3  Kent's  Com.  578;  Thompson 
T.  Patrick,  4  Watts,  414;  Mores  v. 
Conham,  Owen,  123.  The  pledgee  is 
entitled  to  collect  the  dividend  upon 
stock  pledged.  Fairbank  v.  Merchants' 
Nat*l  Bank,  22  N.  E.  R.  524. 

*  2  Kent's  Com.  579. 

*  2  Kent's  Com.  581. 

*  Cortlyou    v.    Lansing,  2  Caines' 
Cases,  20a     A  creditor  who  holds  col- 


laterals in  pledge  must  account  for  the 
same  before  he  can  receive  a  share  of  the 
proceeds  of  a  receiver's  sale  of  the  debt- 
or's property.  Bryan  v.  Block,  52  Ark. 
458. 

*  Cortlyou  v.  Lansing,  2  Caines' 
Cases,  204-205;  RatclifT  v.  Davis,  i 
Bulst.  29;  Vanderzee  v.  Willis,  3  Bro. 
C.  C.  21;  2  Kent.  Com.  582. 
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He  may  file  a  petition  in  equity  and  have  a  judicial  sale  under 
a  regular  decree  of  foreclosure,  and  this,  where  the  pledge  is 
of  much  value  or  where  there  are  conflicting  claims  of  credit- 
ors, is  the  better  course.  * 

And  he  may  sell  without  judicial  process,  upon  giving  rea- 
sonable notice  to  the  debtor  to  redeeai.^ 

The  notice,  however,  is  indispensable.^ 

Cannot  retain  pledge  for  other  demand.  At  common 
law  the  pawnee  cannot  retain  the  pledge,  where  there  is  no 
special  agreement  to  the  contrary,  for  any  other  debt  than 
that  for  which  the  chattel  was  specifically  given ,  and  it  has 
been  held  that  good  faith  requires  the  restoration  of  it  without 
deduction  on  account  of  any  cross  demand.* 

Under  the  civil  law,  however,  the  pawnee  could  retain  the 
pledge  not  only  for  the  sum  for  which  it  was  taken,  but  for  the 
general  balance  of  accounts,  unless  it  appeared  from  the  circum- 
stances that  the  parties  did  not  so  intend.^ 

If  the  pawnor  has  only  a  limited  interest  in  the  thing 
pawned,  the  pawnee,  after  the  pawnor's  interest  has  expired, 
cannot  hold  it  against  the  person  entitled  in  remainder.®  And 
where  a  factor  pledges  the  goods  of  his  principal,  the  pawnee 
cannot  detain  them  even  to  the  extent  of  his  loan.  ^ 

Some  question  has  arisen  as  to  the  application  of  this  rule 
•where  the  owner  has  permitted  the  factor  to  deal  with  the 
thing  pawned  as  his  own,  which  need  not  be  referred  to  here. 

^  Kemp  V.  Westbrook,  i  Ves.  278;  2  Kent's  Com.  584 ;  Ex  parte  Ocken- 

Vanderzee  v.  Willis,  3  Bro.   C.  C.  21  j  den,  i  Atk.  235;  Jones  v.  Smith,  2  Ves. 

2  Kenl*s  Com.  582.     In  the  absence  of  372;  Vanderzeev.  Willis,  3  Bro.  C.  C.  2L 
an  express  contract  making  it  the  duty  ^    2   Kent's  Com.   585,   and  cases 

of    the  pledgee    to    sell   the    property  cited  in  Note  "A."     Where  the  pledgee 

pledged  within  a  specified  time,  the  duty  is  authorized  to  sell  the  pledge  before  the 

of  the  pledgee  is  to  exercise  ordinary  maturity  of  the   debt,  at  private  sale. 


care,  and  he  is  liable  only  for  neglect  of  without  notice,  *'  in  the  event  of  said 

such  care.     M.  &  N.  £LCo.  v.  Betcher,  curity  or  any  part  thereof  depreciating 

42  Minn.  210.  in  market  value, ''the  pledgee  must,  nev- 

*  Tucker  v.  Wilson,  i  P.  Williams,  ertheless,  give  the  pledgor  notice  to  re- 
261  ;  I  Bro.  P.  C.  494 ;  Lockwood  v.  deem  before  proceeding  to  sell  the  prop- 
Ewer,  2  Atk.  303.  erty  pledged.     National  Bank  v.  Baker, 

*  Roberts  v.   Sykes,  30  Barb.  173;  128  111.  533. 

Kobinson  v.  Hurley,  11  la.  410 ;  Dav  «  Hoare  v.  Parker,  2  T.  R.  376. 

X.    Funk,  39    Pa.  St.    243;   Bsown  v.  '  Nowell  v.    Pratt,   5  Cush.    iii; 

Ward,  3  Duer,  660.  2  Kent's  Com.  585. 
"*  Jarvis  v.  Rogers,  15  Mass.  389 ; 


\ 
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Who  may  pledge.  As  a  general  rule,  any  person  who 
possesses  the  requisite  capacity  to  make  a  contract  may  pledge 
the  same;  but  persons  who  are  under  disability,  as  idiots,  luna- 
tics, cannot. 

The  pledge  of  a  minor  is  voidable  —  not  void  —  at  his  election" 
when  he  becomes  of  age.* 

Rights  of  third  person.  While,  as  a.  general  rule,  the 
pawnor  can  convey  no  greater  title  than  he  has,  yet  if  the 
owner  of  the  property  confers  upon  him  an  apparent  title  ta 
or  power  to  dispose  of  the  same,  he  will  be  estopped  from,  as- 
serting his  title  against  an  innocent  third  person  who  has 
dealt  with  his  agent  as  owner  without  knowledge  of  tlie  claims 
of  the  actual  owner.  Thus,  if*  the  owner  of  shares  of  certain 
bank  stock  should  deliver  to  his  agent  certain  shares  of  stock 
with  blank  assignments  and  irrevocable  power  of  transfer,  duly 
signed  by  himself,  to  secure  a  balance  of  account,  and  his 
agent,  without  his  knowledge,  pledge  the  same  to  one  who  in 
gockd  faith,  receives  them  and  makes  adyanc.eS:  thereon,  he  .will 
be  entitled  to  hold  such  stock  against  the  owner  for  the  amount 
of  the  advances,  less  other  Securities  received  froipsaid  agent.* 

Remedy  in  equity.  The  existence  of  a  Jegal  .remedy  will 
not  defeat  the  equitable  jurisdiction  of  the  court  in  any  case 
where  it  is  necessary  to  take  an  account,  or' there  has  been  an 
assignment  of  the  pledge,^  and  a  court  of  equity  may  compel 
a  delivery  to  the  pledgor  of  the  thing  pledged  after  the  pay- 
ment of  the  debt,  the  retention  of  the  same  being  in  violation 
of  the  trust.  *  .... 

Redemption.  As  the  pawnee's  possession  is  not  adverse  ta 
that  of  the  pawnor,  and  does  not  bar  his  right  to  redeem  un- 
less it  has  been  continued  for  so  long  a  time  that  it  will  bepre- 
sumed  that  he  has  abandoned  his  title  in  satisfaction  of  the 
debt,  therefore,  if  the  pawnee  fails    to  exercise  his  right  to 

^  Tncker  v.   Moreland,  10  Pet.  58.  White  M.  R.  Company  v.  Bay  State  Iron 

■  McNeil  V.  Tenth  Nai'l  Bank,  46  Co.,  50  N.  H.  57;  Chapman  v.  Turner, 

N.  Y.  325;  Gregg  v.  Wells,  10  Ad.  &  i  Call,  280;  Kemp  v.  Wesibrook,  i  Vcs, 

£1.   90;  Little   V.    Barker,  i  Hoff.  Ch.  Sr.  278;  Vanderzec  v.  Willis,  3  Bro.  Ch* 

487.  21. 

»  Hart  V.  Ten  £yck,2  John.  Ch.  62;  *  Brown  v.  Runals,  14  Wis.  755* 
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sclU  he  retains  the  property  as  a  pledge,  and  the  pawnor's  right 
to  redeem  continues.  ^ 

Where  goods  have  been  pawned  for  a  certain  amount  of 
money,  with  interest  above  that  allowed  by  law,  the  pawnor 
may  redeem  the  goods  by  tendering  the  principal  and  lawful 
interest  thereon.^ 

Avstrtft.  If  the  ^efenda>at  answer  that  he  has  a  lien  on  the 
goods,  he  may  state  in  answer  to.  the  petition  of  the  plaintiff: 
The  defendant  advanced  to  the  plaintiff,   at  his  request,  the 

sum  of  $ ,  upon  the  agreement  of  the  said  plaintiff  that 

the  defendant  should  have  a  lien  on  said  goods  described  in  the 
petition,  with  interest  thereon,  but  said  plaintiff  has  not  repaid 
said  sum  or  the  interest,  or  any  part  thereof. 

The  defendant  therefore  justly  detains  said  property. 

If  the  lien  was  for  servicesy  the  answer  may  be:  The 
defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that 

on  the day  of ,  i8 ,  the  plaintiff  left  the  property 

in  question,  with  tbe.defend^Jit.as  security  for  certain  services 
to  be  rendered  by  the  defendant  to  the  plaintiff  [state  the  nat- 
ure thereof],  and  said  plaintiff  agreed  to  pay  defendant  there- 
for. .9:  reasonable,  compensation . 

Second.  The  defendant '  performed  said  services  for  the 
plaintiff,  and  a  reasonable  compensation  therefor  is  the  sum  of 
$ ,  which  sum  is  now  due  from  the  plaintiff  to  said  de- 
fendant therefor;  that  the  defendant  at  all  times  has  been  and 
now  is  ready  to  deliver  said  property  to  the  plaintiff  upon  the 
payment  of  said  sum.  But  the  plaintiff  has  failed  to  pay  or 
tender  the  same  to  the  defendant. 


PROMISSORY    NOTES. 

Thfe  consideration  of  a  note  or  bill  may  fail  either  totally  or 
partially. 

As  between  the  original  parties  and  those  having  notice,  such 
defenses  are  good. ' 

^  Whelan  v.  Kinsley,  26  O.  S.  131 ;  '  Darnell  v.  Williams,  2  Stark.  166; 

Walter  v.  Smith,  5  B.  &  Aid.  439.  Patten  v.  Pearson,  55  Me.  39;  Eastman 

'  Jackson  v.  Shawl,  29  Cal.  267.  v.  Shaw,  65  N.  Y.  522. 
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Such  defenses  are  not  admissible,  however,  against  a  bona 
fide  purchaser  for  value  before  maturity  and  without  notice.  ^ 

A  partial  failure  of  consideration  is,  as  between  the  parties 
and  those  having  notice,  a  good  defense ^r^  tanto.^ 

A  consideratioii  will  be  presumed  in  favor  of  all  negotia- 
ble instruments,  and  therefore  it  is  not  necessary  in  the  first 
instance  either  to  aver  or  prove  a  consideration.  The  burden 
of  such  proof  is  on  the  person  who  denies  it.  ^ 

Indorsemeut.  By  the  law  merchant  the  only  proper  mode 
of  transferring  title  to  notes  and  bills  is  by  indorsement.  In 
its  technical  sense  the  word  "  indorsement  "  means  writing  one's 
name  on  the  back  of  the  instrument  with-  intent  to  incur  the 
liability  of  a  party  who  warrants  its  payment  if  the  instrument 
is  duly  presented  to  the  principal  at  maturity,  not  paid  by  him, 
and  the  indorsers  duly  notified  of  such  non-payment. 

The  term  includes  delivery  to  the  indorsee.  * 

If  the  instrument  is  not  negotiable,  the  term  "  indorse- 
ment" does  not  include  delivery,  but  is  a  sufHcient  allegation 
of  assignment.^ 

Without  recourse.  Where  the  indorsement  is  without  re- 
course, the  indorser  thereby  declines  to  assume  any  responsi- 
bility as  a  party  to  the  note. 

By  the  act  of  indorsement,  however,  he  engages  that  the 
instrument  is  what  it  it  purports  to  be,  viz.,  the  valid  obli- 
gation of  the  persons  whose  names  are  upon  it. 


^  Polhemus  v.  Ann  Arbor  Sav. 
Bank,  27  Mich.  44;  Daniels  v.  Wilson, 
21  Minn.  530;  Matthews  v.  Crosby,  56 
N.  H.  21;  Hawkins  v.  Neal,  60  Miss. 
256;  Rahm  v.  Bridge  Co. ,  16  Kan.  530; 
Chicopee  Bank  v.  Chapin,  8  Meic.  4a, 
Harris  v.  Bradley,  7  Yerg.  310. 

'  Jeffries  v.  Austin,  Stra.  674;  Gam- 
ble V.  Grimes,  2  Ind.  393;  Black  v.  Ridg- 
way,  131  Mass.  80;  Wycoif  v.  Runyon, 
4  Broom,  107;  Morgan  v.  Fallenstein,  27 
111.  31;  Petillo  V.  Hopson,  23  Ark.  196. 

'  GatwilHg  V.  Stumes,  47  Wis.  428; 
Trustees  v.  Fleming,  10  Bash,  234; 
Greer  v.  George,  8  Ark.  131;  Long  v. 
Spencer,   78  Pa.   St.  303;  Trustees  v. 


Hill,  12  la.  462;  Pixley  v.  Boynton,  79 
111.  351;  Brown  v.  Kinsey,  81  N.  C. 
245;  James  v.  Chalmers,  6  N.  Y.  209; 
Trustees  v.  Hill,  12  la.  462;  Sawyer  v. 
Vaughn,  25  Me.  337. 

*  Freeman's  Bank  v.  Ruckman,  16 
Gratt.  129;  Bank  of  Marietta  v.  Pindall, 
2  Rand.  475;  Thomas  v.  Watkins,  16 
Wis.  571;  Dann  v.  Norris,  24  Conn.  333; 
Adams  v.  Jones,  12  Ad.  &  EL  455; 
Marston  v.  Allen,  8  M.  &  W.  494; 
Hayes  v.  Caulfield,  5  I.  B.  81;  i  Dan. 
Neg.  Inst.  495. 

'  Freeman's  Bank  t.  Ruckman,  16 
Gratt.  129. 
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The  holder  may  recover  against  the  indorser  without  re- 
course, first,  if  any  of  the  prior  signatures  were  forged.  ^ 

Second.  If  the  indorser  was  without  title.  In  some  of  the 
cases  it  seems  to  be  held  that  he  is  also  liable  if  the  note  was 
invalid  between  the  original  parties.  ^ 

In  all  probability  the  rule  is  stated  too  broadly  in  the  case 
cited,  and  if  the  indorsee  is  a  ^^^^y?//^  holder  for  value  before 
maturity,  he  will  be  protected. 

When  a  note  or  bill  is  indorsed  in  blank  it  is  transferable 
by  mere  delivery  to  the  transferee. 

In  Peacock  v.  Rhodes^  Lord  Mansfield  said:  "  I  see  no 
difference  between  a  note  indorsed  in  blank  and  one  payable 
to  bearer.  They  both  go  by  delivery,  and  possession  proves 
property  in  bbth  cases.** 

Where  an  indorsement  is  made  after  maturity  a  demand 
must  be  made  on  the  maker  within  a  reasonable  time,  and  in 
case  of  non-payment  the  indorser  must  have  notice  thereof.* 

Equitable  defenses  which  are  good  against  the  indorser 
are  good  against  the  indorsee  where  the  indorsement  is  made 
after  maturity.^ 

Where  a  note  is  merely  assigned,  and  not  indorsed^  it  passes 
as  a  mere  chose  in  action,  and  is  subject  to  all  equities  or  other 
defenses  which  attach  to  it  in  the  hands  of  the  payee,  notwith- 
standing he  may  have  purchased  it  for  full  value  and  without 
notice  of  any  defect.  ® 

Answer.  In  pleading  the  failure  of  consideration,  the 
defendant  may  allege  that  the  promissory  note  set  forth  in  the 
petition  was  given  for  certain  property,  as  a  horse,  which  the 


'  Dumont  v.  Williamson,  i8  O.  S. 

515. 

•  Blethen  v.  Lovering,  58  Me.  437; 

I  Dan.  on  Neg.  Inst.  498. 

•  2  Doug.  633. 

♦Leavitt  v.  Potnam,  3  N.  Y.  494; 
Graul  V.  Strutzel,  53  la.  712;  Dwightv. 
Emerson,  2  N.  H.  159;  Swartzv.  Red- 
field,  13  Kan.  550;  Beebe  v.  Brooks, 
.  12  CaL  308 ;  Berry  v.  Robinson,  9  Johns. 
121 ;  Leave  v.  Drew,  14  Kan.  334;  2 
Am.  &  Eng.  Ency.  of  Law,  381. 

'  Rotbcchild  v.  Corney,  9  B.  &  C. 


391*;  Wheeler  v.  Barret,  20  Ma  573; 
Smith  V.  Lawson,  18  W.  Va.  212; 
Miller  v.  Bingham,  29  Vt.  82;  Lord  ▼. 
Favorite,  29  111.  149;  Bower  ▼.  Hast- 
ingSi  36  Pa.  St  28s;  Davis  v.  Bradly, 
20  La.  Ann.  555 ;  Sargent  t.  Sonthgate^ 
5  Pick.  312;  Odiome  v.  Howard,  10 
N.  H.  343 ;  Green  v.  Louthain,  49  Ind. 
139;  Stannus  v.  Stannus,  30  la.  448; 
O'Callaghan  v.  Sawyer,  5  Johns.  1 18. 

*  Doll  V.  HoUenbeck,  19  Neb.  639  ; 
Dan.  on  Neg.  Inst.  $664-7419  andcase» 
cited. 
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plaintifT  sold  and  delivered  to  the  defendant,  and  for  no  other 
consideration  whatever.  That  the  plaintiff  had  no  title  to  said 
horse  at  the  time  he  sold  and  delivered  the  same  to  the 
defendant,  but  it  was  the  property  of  one  E  F,  who,  on  the 

—  day  of 18 ,  recovered  said  property  in  an  action 

of  replevin.  The  defendant,  therefore,  has  received  no  con- 
sideration for  said  note.  [If  the  note  has  been  transferred  to 
one  who  claims  to  be  a  bona  fide  purchaser  before  maturity 
for  value  and  without  notice,  the  defendant,  before  setting  up 
his  defense,  must  negative  the  good  faith  of  the  plaintiff  in 
purchasing  the  instrument.] 

In  such  case  the  defendant  may  allege  that  the  plaintiff 

purchased  said  note  on  or  about  the day  of i8 , 

and  after  said  note  had  become  due  [or,  if  purchased  before 
maturity,  allege  notice  or  other  fact  showing  that  the  purchase 
was  not  bona  fide;  then. allege  for  what  the  note  was  made],  as 
that  it  was  delivered  by  the  defendant  to  one  A  B  in  consider- 
ation of  a  certain  patent  right  for  a  pretended  improved  gang- 
plow,  which  said  A  B  represented  was  a  new  and  valuable  im- 
provement in  such  plows,  and  of  the  value  of  $ ;  and  the 

defendant,  relying  upon  said  representations,  purchased  said 
patent  right  of  said  A  B,  and  made  and  delivered  to  him  the 
note  in  question,  the  sole  consideration  therefor  being  the  said 
patent  right.  Said  alleged  patent  right  was  void  for  want  of 
novelty,  and  was  no  imprpvement  whatever  on  former  gang- 
plows,  as  said  A  B  well  knew  at  the  time  of  said  sale,  and  was 
of  no  value  whatever,  and  the  defendant  has  received  no  con- 
sideration for  said  note. 

An  agrreement  to  extend  the  time  of  payment  of  a  note 
for  a  definite  period,  when  founded  on  a  valuable  considera- 
tion, is  binding  and  operative,  and  suspends  the  right  of  action 
on  the  original  contract  until  default  shall  be  made  in  the  pay- 
ment thereof  at  the  expiration  of  the  time  agreed  upon. 

Such  an  agreement  is  available  by  way  of  defense  to  the 

action.  ^ 

In  the  case  cited  it  was  held  that  these  facts  must  be  inter- 
posed as  a  defense,  and  that  an  action  could  not  be  maintained 

»  Pearl  v.  Wells,  6  Wend.  291. 
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for  a  violation  of  the  agreement,  and  such  facts  must  be  pleaded 
under  the  code. 

Where  a  note  is  payable  by  installments,  and  there  is  a 
default  in  the  payment  of  one  installment,  it  has  been  held  that  it 
is  dishonored  as  to  the  whole  amount  of  the  note,  and  that 
one  who  purchases  it  afterward  takes  it  subject  to  the  equities 
between  the  original  parties.  ^ 

If  no  installment  is  in  default  at  the  time  of  tlie  sale  of  the 
note,  a  party  purchasing  the  same  would  seem  to  be  entitled  to 
protection. 

A  parol  agreement  to  renew  a  note  at  maturity,  if  made  at 
the  time  the  promissory  note  is  given,  cannot  be  enforced.* 
If  made  afterward,  however,  upon  a  sufficient  consideration,  it 
will,  as  between  the  original  parties. 

Answer,  agreement  to  extend  time  of  payment.  The 
defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that 
after  the  accruing  of  said  debt,  and  before  the  bringing  of  this 
action,  to  wit,  on  or  about  the day  of ,  the  plaint- 
iff, in  consideration  of  the  sum  of  $ ,  then  paid  by  the 

defendant,  agreed  to  extend  the  time  of  payment  of  said  debt 

until  the day  of ,  which  time  had  not  elapsed  when 

this  action  was  brought. 

Parol  agreement  to  renew  note  when  it  became  due. 
The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges 
that  after  the  making  and  delivery  of  said  note,  to  wit,  on  or 

about  the day  of ,  the  plaintiff,  in  consideration  of  the 

sum    of   $ 7,  then  paid    by   defendant,  agreed  with  him 

that  when  said  note  became  due  the  defendant  should  renew 

the  same  for  the  period  of months  from  the  maturity 

thereof,  upon  the  same  terms  as  the  original  note;  that  when 
said  original  note  became  due,  the  defendant  made  and  ten- 
dered to  the  plaintiff  a  note  which  in  all  respects  conformed 
to  said  agreement,  but  which  the  plaintiff  refused  to  receive, 
and  the  defendant  now  brings  the  same  into  court  for  the 
plaintiff's  use,  if  he  will  accept  the  same. 

>  Vinton  v.  King,  4  Allen,  562.  .  Kellogg  t.  Olmsted,  28  Barb.  96. 

>  Bailey  v.  Lane,  21  How.  Pr.  475 ; 
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QUO    WARRANTO. 

An  information  in  the  nature  of  a  quo  warranto  is  a  means 
for  trying  a  civil  right  and  ousting  a  wrongful  possessor  of 
an  office.*  The  action  will  not  He  for  the  determination  for  a 
merely  private  right,  where  the  public  are  not  interested.* 

Neither  will  the  action  lie  for  the  purpose  of  annulling  a 
city  ordinance  which  was  passed  in  an  irregular  manner. « 

The  action  is  to  be  brought  in  the  name  ©f  the  state  by 
the  attorney-general  or  other  officer  designated  by  statute, 
although  it  may  be  on  the  relation  of  and  in  behalf  of  an 
individual.  ^ 

Where  the  relator  claims  the  office.  In  a  number  of 
the  states  the  statute  provides  that,  where  the  relator  claims 
the  office  contested,  and  applies  to  the  attorney-general  to  in- 
stitute the  action,  and  he  refuses,  the  relator  may  then  proceed 
in  his  own  name.  In  order  to  file  the  petition,  ordinarily  it  is 
necessary  to  obtain  leave  of  court.  * 

In  some  of  the  states,  however,  where  the  action  is  brought 
by  the  attorney-general  he  has  complete  control  of  the  matter, 
and  cannot  be  coerced  by  the  courts. ' 

The  remedy  cannot  be  resorted  to  as  relief  for  official  mis- 
conduct, nor  to  test  the  legality  of  the  acts  of  public  or  cor- 
porate officers.^ 

Actual  user.  To  authorize  the  granting  of  an  information 
to  test  the  right  or  title  to  an  office,  there  must  in  all  cases 
be  an  actual  possession  and  user  of  the  franchise. 

The  person  against  whom  the  action  is  brought  must  be 
shown  to  be  actually  in  possession  of  the  office.  ^ 


»  Respublka  v.  Wray,  3  Dall.  U.  S. 
490;  Newsom  v.  Cocke,  44  Miss.  352; 
Hjdev.  State,  52  Id.  665;  People  v.  Cook, 
8N.Y.  67;  State  V.  Kupferle,  44  Mo.  154; 
State  V.  Messmore,  14  Wis.  125. 

*  Ramsey  v.  Carhart,  27  Ark.  12; 
People  V.  Ridgely,  21  111.  65. 

'  State  V.  Lyons,  31  la.  432. 

♦  Scott  V.  Clark,  1  Clarke  (Iowa), 
70;  Commonwealth  v.  Fowler,  10  Mass. 
295 ;  Parker  v.  Smith,  3  Minn.  240 ; 
State  V.  Patterson,  etc.,  Co.,  21  N.  J.  9; 


Eaton  V.  State,  7  Blackf.  65 ;  State  t 
Hardie,  i  Ired.  (N.  C.)  42. 

«  State  V.  Smith,  48  Vt  266. 

^  People  V.  Fairchild,67  N.  Y.  334; 
Patterson  v.  Hubbs,  65  N.  C.  119; 
People  V.  Pratt,  15  Mich.  183;  State  v. 
Schnierle,  5  Rich.  299  (S.  C.  Law). 

^  People  V.  Whitcomb,  55  IIL  172; 
Dart  V.  Houston,  22  Ga.  506. 

•  King  V.  Whitwell,  5  T.  R.  85 ; 
In  re  Mayor  of  Penryn,  i  Strange,  582; 
High  Extraordinary  Remedies,  ^  627. 
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Quo  warranto  will  not  lie  where  mandamus  is  the 
proper  remedy,  as,  if  a  person  is  elected  to  »  county  office, 
and  the  county  authorities  whose  duty  it  is  to  approve  his 
bond,  refuse  without  cause  to  do  so,  the  proper  remedy  is 
mandamus  to  compel  such  authorities  to  perform  their  duty, 
and  not  quo  warranto  against  the  person  holding  the  office.  ^ 

The  reason  is,  the  relator  is  not  entitled  to  the  office  to 
to  which  he  claims  to  be  elected  until  his  bond  is  approved. 

Quo  warranto  will  not  lie  against  a  person  who  refuses  to 
accept  an  office  to  which  he  has  been  elected  or  appointed. 

The  remedy  in.  such  case,  if  one  exist,  is  by  mandamus.^ 

Quo  warranto  will  not  lie  for  mere  irregularity  in  an  elec- 
tion which  was  acquiesced  in  by  the  relator.  In  such  case  he 
is  estopped  from  maintaining  the  action.  Thus,  where  an  elec- 
tion was  held  at  a  place  other  than  that  designated  in  the 
notices  of  election,  but  the  relator  was  a  candidate  at  such  polling 
place,  and  claimed  the  right  and  did  not  vote  thereat.' 

Against  private  corporations.  As  a  general  rule,  where 
there  has  been  a  non-user  or  misuser  of  corporate  franchises 
which  are  the  essence  of  the  contract  between  the  state  and 
the  corporation,  and  the  corporation  has  been  guilty  of  re- 
peated willful  violations  of  its  corporate  powers,  it  will  afford 
just  cause  for  forfeiture  of  its  franchises.  ^ 

Defenses.  The  defendant  may  plead  as  many  defenses  in 
one  answer  as  he  may  have.* 

The  nature  of  the  defense  necessarily  must  conform  to  the 
charge  made  in  the  information,  and  should  either  negative 
such  charge  or  confess  and  avoid  the  same. 

Answer  in  quo  warranto.  The  defendant,  in  answer  to  the 

petition    of    the  plaintiff,    alleges  that    on    the day    of 

he  was  a  citizen  of  the  United  States,  and  of  the  state 

of ,  and  resided  at ,  and  had  resided  there  for  several 

months  next  preceding  said  date,  and  eligible  to  the  office  of 
;  that  at  the  election  held  in on  the day  of he 

'  State  V.  Lewis,  lo  O.  S.  128.  *  Com.  v.   Com.  Bank,  28  Pa.  S. 

"Queen  v.  Hungerford,   11   Mod.  383;  People  v.  Kingston,  etc,  23  Wend. 

142.  193. 

•  People  V.  Waite,  6  Chicago  Legal  *  People  v.  Stratton, .  28  Cal.  382; 

News,    175;     High    on    Extraordmary  State  v.  Brown,  34  Miss.  688. 
Remedies,  $  646. 
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was  a  candidate  for  the  office  of ,  and and were 

also  candidates  for  said  office;  that  the  whole  number  of  votes 
cast  for  said  office  was  i,6oo,  of  which  number  the  defend- 
ant in  fact  received  806  votes,  and received ,  but  by 

mistake  of  the  board  of  canvassers  in  counting  said  votes  but 
795  were  counted  for  the  defendant  and  806  for  the  relator,  al- 
though, in  fact,  the  relator  received  but  795,  and  the  defendant 
806.  The  defendant  therefore  was  duly  elected  to  said  office, 
and  is  properly  exercising  the  duties  thereof,  and  the  relator  is 
not  entitled  to  the  same. 


REFORMATION    OP    CONTRACT. 

In  all  cases  where  by  accident,  fraud  or  mistake,  or  other- 
wise, a  party  has  obtained  an  unfair  advantage,  and  therefore 
it  is  against  good  conscience  that  he  should  be  allowed  to  use 
such  advantage,  a  court  of  equity  will,  as  far  as  possible,  grant 
relief.  * 

Judge  Story  defines  the  term  "  accident "  as  not  merely  in- 
evitable casualty,  but  such  unforeseen  events,  misfortunes, 
losses,  acts  or  omissions  as  are  not  the  result  of  any  negligence 
or  misconduct  in  the  party.  ^ 

Wliere  property  is  improperly  iiteluded.  Contracts  which 
the  statute  of  frauds  require  to  be  in  writing,  and  which,  by 
reason  of  mistake,  surprise  or  fraud,  do  not  express  the 
agreement  of  the  parties,  may  be  corrected  by  parol  evidence, 
and  the  contract,  as  thus  corrected,  enforced,  as  in  case  where 
lands  which  were  not  intended  by  the  parties  to  be  included  in 
the  contract.  In  such  case  the  relief  sought  will  be  a  correc- 
tion to  exclude  such  land  and  restrict  the  operation  of  the 
contract  to  the  remaining  subject  matter  to  which  alone  the 
parties  intended  it  should  apply. 

Second.  Where  property  is  improperly  omitted.  Where 
certain  matters,  such  as  lands  which  were  intended  by  the 
parties  should  be  included  in  the  contract,  but  which  were  not, 
the  relief  demanded  will  be  a  modification  of  the  contract  so  as 

^  McElderry  v.  Shipley,  2  Md.  25;        Webster  v.  Skipwith,  26  Miss.  341. 
Henderson    v.    Dickey,    35   Mo.    120;  *  Story's  Eq.  Jur.  $  78. 
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to  include  the  omitted  property;  such  relief  may  be  sought 
either  in  the  petition  or  answer  as  it  may  be  sought  by  the 
plaintiff  or  defendant.  ^ 

Relief  to  plaintiff  or  defendant.  In  Keisselbrack  v.  Liv- 
ingston, supra,  Chancellor  Kent  says:  "Why  should  not  the 
party  aggrieved  by  a  mistake  in  the  agreement  have  relief  as 
well  where  he  is  plaintiff  as  where  he  is  defendant?  It  cannot 
make  any  difference  in  the  reasonableness  and  justice  of  the 
remedy  whether  the  mistake  was  to  the  prejudice  of  one  party 
or  the  other.  If  the  court  has  a  competent  jurisdiction  to 
correct  such  mistakes  (and  that  is  a  point  understood  and 
settled),  the  agreement,  when  corrected  and  made  to  speak 
the  real  sense  of  the  parties,  ought  to  be  enforced,  as  well  as 
any  other  agreement  perfect  in  the  first  instance.  It  ought  to 
have  the  same  efficacy,  and  be  entitled  to  the  same  protection, 
when  fnade  accurate  under  the  decree  of  the  court,  as  when 
made  accurate  by  the  act  of  the  parties. " 

To  authorize  the  changing  of  a  contract  by  parol  evidence, 
mistake,  surprise  or  fraud  must  be  alleged,  and,  if  need  be, 
proved.* 

Briefly  stated,  written  instruments  may  be  reformed  in  two 
classes  of  cases  : 

First.  Where  there  is  a  mutual  mistake  —  that  is,  where 
there  has  been  an  agreement  actually  made,  but  the  contract  or 
other  instrument  does  not  express  the  agreement  as  made. 

Second.  Where  there  has  teen  a  mistake  of  one  party 
which  is  accompanied  by  fraud  or  other  inequitable  conduct 
of  the  other  ;  in  such  case  the  agreement  may  be  reformed  to 
express  the  actual  contract  of  the  parties.® 


*  2  Pom.  Eq.  Jur.  %  866;  Keis- 
selbrack V.  Livingston,  4  Johns.  Ch. 
144;  Gillespie  v.  Moon,  2  Id.  585; 
Phyfe  V.  Warden,  2  Edws.  Ch.  47; 
Coles  V.  Bowne,  10  Paige,  526,  535 ; 
Hendrickson  v.  Ivins,  Saxton  (N.  J.), 
562;  Workman  v.  Guthrie,  5  Casey, 
495;  RafTensberger  v.  Cullison,  4  Id. 
426 ;  Tyson  v.  Passmore,  2  Bar.  122 ; 
Gower  v.  Sterner,  2  Whart.  75  ;  Phil- 
pott  V.  Elliott,  4  Md.  Ch.  273 ;  Tilton 
V.  Tilton,  9  N.  H.  385;  Murphy  v. 
Rooney,  45  Cal.  78 ;   Quinn  v.  Roath, 


37  Conn.  16 ;  Monro  v.  Taylor,  3 
Macn.  &  G.  713,  718;  Leuty  v.  Hillas, 
2  De  G.  &  J.  1 10-120 ;  Beardsley  ▼. 
Duntley,  69  N.  Y.  577. 

*  Lee  V.  Kirby,  104  Mass.  420; 
Blakeslee  v.  Blakeslee,  10  Harris,  237. 

»  Snell  V.  Ins.  Co.,  8  Otto,  85;  Kil- 
mer  v.  Smith,  77  N.  Y.  226;  Albany 
Savings  Inst.  v.  Burdick,  87  Id.  40; 
Paine  v.  Upton,  Id.  327;  Ramsey  v. 
Smith,  32  N.  J.  £q.  28;  Real  Estate 
Trust  Co.  V.  Balch,  13  J.  &  S.  528; 
Robertson    v.    Walker,   51    Abu     484; 
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Answer,  to  reform  a  deed.     The  defendant,  in  answer  to 

the  petition  of  the  plaintiff,  admits  that  on  the day  of 

the  defendant  made  and  delivered  to  the  plaintiff  a  deed  of 
certain  real  estate  as  alleged  in  the  petition  ;  but  the  defendant 
alleges  that,  through  the  mutual  mistake  of  the  parties,  said  deed 
did  not  convey  the  premises  intended,  in  this,  that  the  defend- 
ant, sold  to  the  plaintiff  the  following  described  real  estate  [de- 
scribe the  land  sold],  and  not  that  described  in  the  petition; 
that  in  preparing  said  deed  the  >vord  "  west "  was  inserted  in 
the  description  by  mistake  for  the  word  "  east,**  and  in  order 
that  said  deed  may  convey  the  land  sold  to  the  plaintiff  by  the 
defendant,  and  make  it  conform  to  the  actual  intention  of  the 
parties,  it  is  necessary  that  the  description  be  amended  by  in- 
serting the  word  "  east"  for  the  word  "  west,**  so  that  the  de- 
scription as  amended  will  read  [give  description  as  desired], 
and  defendant  is  lawfully  in  possession  of  the  land  described  in 
the  petition,  and  the  plaintiff  has  no  right  or  title  thereto 
whatever. 

If  the  defendant  plead  a  rescission  of  the  contraety  he 
may  allege  that,  after  the  contract  set  forth  in  the  petition  was 
entered  into,  and  before  any  breach  thereof,  it  was  agreed  by 
and  between  the  plaintiff  and  defendant  that  said  contract 
should  be  rescinded,  and  accordingly  they  then  rescinded  the 
same. 

If  the  defendant  desires  the  cancellation  of  the  plaint- 
iff's deed,  or  other  instrument,  he  may  allege  that,  on  or  about 

the day  of ,  one  A  B  was  the  owner  in  fee  of  the 

premises  described  in  the  petition,  and  on  said  day  sold  and 
conveyed  the  same  by  warranty  deed  to  the  defendant;  that 
immediately  after  the  purchase  of  said  premises  by  the  defend- 
ant, he  took  possession  of  the  same,  and  said  premises  have 
been  in  the  actual  use,  occupation  and  possession  of  the 
defendant  ever  since  said  purchase;  that  all  the  deeds  of  con- 
veyance of  said  premises  from  the  original  grantor  were  duly 
recorded  in  the  records  of county  soon  after  their  execu- 
tion and  delivery,  but  by  accident  a  deed  from  C  D  to  G  H, 
in  the  chain  of  the  defendant's  title,  was  not  recorded  until 

Sutherland  v.  Sotherland,  69  III.  481;        v.  Bradford,  54  N.  H.  463;  Botsford  v. 
£Tarts  V.  Steger,  5  Oreg.  147;  Bradford        McLean,  42  Barb.  445. 
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about  the day  of  ,  i8 ,  while  defendant  was   in 

possession  of  said  premises ;  that  on  or  about  the day  of 

the  plaintiff,  with  full  knowledge  of  the  defendant's  rights 

therein,  obtained  a  quitclaim  deed  for  said  premises  from  said 

C  D,  for  an  alleged  Consideration  of  $ ,  and  has  had  the 

same  recorded  in  the  records  of  said  county,  and  now  sets  up 
and  claims  title  to  said  premises  under  said  deed,  and  said  deed 
is  a  cloud  upon  defendant's  title  to  said  premises,  and  tends  to 
depreciate  the  value  thereof.  The  defendant  therefore  prays 
that  the  deed  from  C  D  to  the  plaintiff  may  be  declared  null 
and  void,  and  be  set  aside,  and  his  action  dismissed;  and  that 
the  cloud  upon  defendant's  title  caused  thereby  may  be  re- 
moved, and  for  such  other  relief  as  equity  may  require. 

SERVICES. 

In  an  actioh  to  recover  for  the  value  of  services  performed 
by  the  plaintiff  for  the  defendant,  if  new  matter,  such  as  pay- 
ment, is  relied  upon,  it  must  be  pleaded.^ 

The  leading  case  on  this  subject  is  McKyring  v.  Bull,*  in 
which  it  was  held  that  under  a  general  denial  nothing  was  in 
issue  but  the  matters  alleged  in  the  petition.  It  is  said  that 
the  law  is  to  be  "  construed  so  as  to  require  the  defendants  in 
all  cases  to  plead  any  new  matter  constituting  either  an  entire 
or  partial  defense,  and  prohibit  them  from  giving  such  new- 
matter  in  evidence  upon  an  assessment  of  damages  when  not 
set  up  in  the  answer.  "^  The  object  of  the  code  evidently  is 
to  require  the  defendant  to  apprise  the  plaintiff  of  the  allega- 
tions which  he  must  prove  to  maintain  the  action.  * 

The  cases  where  affirmative  defenses  have  been  allowed  to 
be  proved  under  a  general  denial  will  be  found  to  be  those  where 
the  plaintiff  in  his  petition  has  stated  more  than  is  necessary 
to  entitle  him  to  recover. 

Answer,  justifiable  disehargre.   The  defendant,  in  answer 
to  the  petition  of  the  plaintiff,  alleges  that  he  employed  the 

'  Dickinson  v.  Devlin,  14  Jones  &  Stoddard  v.  Onondaga  Annual  Confer- 

S.  2^;  Lansing  v.  Ensign,  62  How.  Pr.  ence,  12  Barb.  576. 

363;  McKyring  v.  Boll,  16  N.  Y.  297.  *  Pier  v.  Finch,  24  Barb.  514;  Wal- 

«  16  N.  Y.  308.  ton  V.  Minturn,  i  CaL  362 ;  A.  &  N.  R. 

'  Piercy    v.   Sabin,     10    Cal.    27;  R.  v.  Washburn,  5  Neb.*  117, 
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plaintiff  as  clerk  in  his  general  store  in  the  city  of——;  that 
it  was  the  duty  of  said  plaintiff,  under  said  employment,  to  be 
diligent  during  business  hours  in  the  performance  of  his  duties 
as  such  clerk;  yet  said  plaintiff  was  negligent  and  indolent  in 
the  performance  thereof  during  said  hours,  to  the  defendant's 
damage,  and  used  vile  and  obscene  language  in  the  presence 
and  hearing  of  many  customers  of  the  defendant,  whereby  they 
were  offended  and  ceased  to  trade  with  the  defendant. 

Part  payment.    The  defendant,  in  answer  to  the  petition 

of  the  plaintiff,  alleges  that  on  the day  of he  paid 

the  plaintiff,  for  the  services  set  forth  in  the  petition,  the  sum 

of  $ ,  and  on  the day  of the  further  sum  of 

$ thereon,  and  that  he  is  now  indebted  to  him  in  the  sum 

of  $ ,  and  no  more. 


SPBCIFIC    PERFORMANCE. 

In  addition  to  the  plea  that  the  contract  is  not  in  writing., 
fraud,  mistake  or  want  of  mutuality  may  be  alleged  as  a  de- 
fense to  the  action.  Thus,  the  defendant  may  allege  in  his. 
answer,  and  prove  by  parol  evidence,  that  through  a  mistake, 
of  one  or  both  parties  the  writing  on  which  the  action  is  based, 
does  not  express  the  real  contract,  as  that  certain  descriptions, 
of  land  have  been  omitted  or  others  substituted  for  those  sold,, 
or  that  the  terms  of  sale  were  different  from  those  set  forth  in. 
the  writing. 

In  such  case  the  defendant  may  set  forth  in  his  answer  the. 
terms  of  the  alleged  agreement,  so  that  it  may  appear  wherein 
they  actually  differ  from  the  agreement  upon  which  the  action 
is  brought.  ^ 

Contract  not  enforced,  when.      A   specific  performance 
will  not  be  decreed  where  it  would  be  inequitable  to  give  effect, 
to  the  contract,  ^  and  this  although  there  be  no  direct  proof 
of  undue  influence  or  fraud. ' 

J  Coles  V,  Bowne,  10  Paige,  526;         Cases,  113;  Falcke  v.  Gray,  4  Drewry, 
Pom.  £q.  Jur.  $  86o»  and  cases  cited.  659. 

«  Cuif  V.   Dorland,  55  Barb.  481 ;  »  Dunnage,  y,   Whke,   i    WUson's 

Shrewsbury  v.  North  Western,  6  H.  L.        Chan.  657. 
33 
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A  mere  voluntary  agrreementy  without  consideration,  will 
not  be  specifically  enforced.^ 

To  entitle  the  plaintiff  to  relief,  the  contract  must  be 
founded  upon  a  valuable  consideration,  or  at  least  what  a 
court  of  equity  deems  a  meritorious  consideration,  such  as 
the  payment  of  a  debt,  or  to  make  provision  for  a  wife  or 
child.  2 

Answer,  want  of  mtttuality.'  The  defendant,  in  answer  to 
the  petition  of  the  plaintiff,  alleges  that  there  is  no  mutuality  in 
the  contract  seth  forth  in  the  petition,  for  the  reason  that  it  is 
not  one  of  bargain  and  sale,  but  for  the  exchange  of  real  estate; 
that  C  D  and  E  D  are  husband  and  wife,  and  said  C  D,  assuming 
to  act  for  bis  wife,  but  without  lawful  authority  froni  her, 
assumed  to  contract  to  convey  to  the  defendant  the  following 
described  property  [describe]  in  exchange  for  the  land  de- 
scribed in  the  petition  —  that  being  the  sole  consideration — but 
said  £  D  did  not  sign  said  contract,  and  the  same  cannot  be 
enforced  against  her. 

Fraud  in  proeuringr  contract.  The  defendant,  in  answer 
to  the  petition  of  the  plaintiff,  alleges  that  the  contract  set  forth 
in  said  petition  was  obtained  by  fraud,  in  this:  That  the  de- 
fendant is  a  resident  of  the  state  of ;  that  on  or  about  the 

day  of the  defendant  purchased  said  land  for  the  sum 

of  $ ;  that  on  or  about  the day  of a  railroad  was 

constructed  through  that  part  of  the  state  and  across  said  land, 
and  a  station  was  located  on  said  land,  which  adds  greatly  to  its 
value  ;  that  the  defendant  had  no  notice  or  knowledge  of  the 
location  or  construction  of  said  road,  and  was  assured  by  the 
plaintiff  that  no  railroad  or  other  improvements  had  been  made 
in  that  part  of  the  state,  and,  relying  upon  said  representations 
of  the  plaintiff,  the  defendant  entered  into  the  contract  set  forth 
•  in  the  petition.  That  said  land  was  then  and  is  now  well  woriii 
the  sum  of  $ . 

»  Barker   v.  May,  3    Marsh.    436;  ^  jarman  v.   Davis,  4  Mon.  115; 

Mmtum  V.  Seymour,  4  Johns.  Ch.  497;  Benedict  v.  I.ynch,   i  Johns.  Ch-  370; 

Acker   v.   Phcenix,  4  Paige,   305;  Wil-  Tyson  v.  Watts,  i  Md.  Ch.    ly.  Law 

lard's  Eq.  263.  renson  v.    Butler,    i   Sch.  &   Lef.    15; 

*  Thompson  v.  Attfeild,  i  Vem.  40;  Richmond  v.   D.  &  S.  C.   R.  Co.,  33 

Longdale  v.  Longdale,  Id.  456;  Willard's  Iowa,  422 j  Luse  v.  Deitz,  46  Id.  205. 
£q.  263. 
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SURETYSHIP. 

Suretyship.  Every  party  to  a  contract  who  can  only  be 
required  to  perform  it  in  case  the  real  debtor  does  not,  is  a 
surety,  and  parol  evidence  is  admissible  to  show  the  relation 
of  the  parties.  The  creditor  is  bound  to  act  in  entire  good 
faith  with  the  surety.  Any  stipulations,  therefore,  entered 
into  between  the  debtor  and  the  creditor  inconsistent  with  the 
terms  of  the  surety's  contract,  to  which  he  does  not  give  his 
assent,  will  operate  as  a  virtual  discharge  of  the  surety.  ^  And 
if  the  creditor  does  any  act  injurious  to  the  surety  or  incon- 
sistent with  his  rights,  he  may  set  up  such  conduct  as  a  defense 
to  an  action  brought  against  him.^  So,  if  the  surety  has  lost 
an  opportunity  of  securing  himself  in  consequence  of  having 
been  told  by  the  creditor  that  the  debt  had  been  paid  by  the 
principal,  the  surety  will  be  discharged.^  And  where  a  cred- 
itor concealed  the  existence  of  a  mortgage  for  a  prior  debt 
which  covered  all  the  real  estate  of  the  principal,  and  thereby 
increased  the  risk  of  the  surety  and  endangered  its  safety,  it 
was  held  that  he  was  discharged.*  But  where  a  fraud  is  prac- 
ticed on  the  surety,  without  the  knowledge  or  consent  of  the 
creditor,  the  surety  will  not  be  discharged.  * 

The  surety  may  plead  as  a  defense  to  a  promissory  note 
that  usurious  interest  was  agreed  upon  by  the  parties  at  the 
time  of  the  execution  of  the  note,®  and  where  the  plea  of  usury 
is  defective  in  its  statement  of  facts,  but  testimony  is  intro- 
duced, without  objectidn,  showing  a  contract  for  usurious  in- 
terest, the  court,  after  verdict,  may  permit  the  surety  to  have 
the  answer  amended  to  conform  to  the  facts  proved.  ^ 

It  has  been  held  that  the  defenses  of  usury,  extension  of  the 
time  of  payment,  and  payment,  are  not  inconsistent,  and  may  be 
pleaded  together  by  the  surety  in  his  answer.  ® 

A  surety,  on  paying  the  debt,  is  entitled  to  be  subro- 
erated  to  the  securities  in  the  hands  of  the  creditor.*  In  like 
manner,  where  the  surety  fails  to  pay  the  debt,  the  creditor  is 

^  King  V.   Baldwin,  2  Johna  Ch.  *  Keim  v.  Avery,  7  Neb.  54. 

554;  I  Story's  Eq.  J  324,  ^  Keim  v.  Avery,  7  Neb.  54. 

•  I  Story's  Eq.  ^  325.  *  Shed  v.  Augustine,  14  Kan.  282. 

'  Baker  v.  Briggs,  8  Pick.  122.  ^  Clason  v.  Morris,  10  Johns.  526; 

•  Bank  v.  Albright,  9  Harris,  228.        Cheesebrough  v.  Millard,  i  Johns.  Ch. 

•  Graves  v.  Tucker,  10  S.  &  M.  9^        413;  Hayes  v.  Ward,  4  Id.  123;  Miller 
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entitled  to  the  benefit  of  all  the  securities  in  the  hands  of  the 
surety  for  his  indemnity.^ 

Answer.  If  the  surety  has  paid  the  debt,  and  desires  to 
be  subrogated  to  the  securities  in  the  hands  of  the  creditor, 
he  may  allege  in  his  answer  that  he  signed  the  instrument 
sued  on  as  surety  for  the  principal  defendant  [naming  him]; 

that  on  the day  of ,  he   [co-defendant,  the  principal 

debtor],  to»  secure  the  payment  of  the  instrument  sued  on, 
executed  and  delivered  to  the  plaintiff  a  chattel  mortgage 
upon  the  following  described  personal  property  [describe  the 
property],  which  security  the  plaintiff  still  holds;  that  the 
principal  debtor  is  insolvent  and  entirely  unable  to  pay  said 
debt,  except  as  the  amount  thereof  may  be  made  from  said 

property;  that  on  the day  of the  defendant  offered 

to  pay  the  amount  due  on  said  instrument,  with  interest  and 
costs  to  that  date,  and  demanded  of  the  plaintiff  an  assignment 
of  said  security,  but  the  plaintiff  refused  to  assign  the  same 
to  the  defendant,  alleging  that  he  has  agreed  to  return  said 
security  to  the  [principal  debtor];  the  plaintiff  is  insolvent 
[or  a  non-resident  of  this  state],  and  the  defendant  will  be 
remediless  unless  said  security  is  assigned  to  him.  The  defend- 
ant, therefore,  prays  that  upon  his  paying  the  amount  due  on 
said  instrument,  with  interest  and'costs,  the  plaintiff  may  be 
required  to  assign  the  same  to  him,  and  for  such  other  relief  as 
justice  may  require. 

Extension  of  time.  If  the  defense  is  that  the  time  of  pay- 
ment has  been  extended,  the  surety  may  allege  that  on  or 

about  the day  of ,  and  about  the  time  of  the  maturity 

of  said  instrument,  the  plaintiff,  without  the  consent  of  the  de- 
fendant, for  a  valuable  consideration  entered  into  an  agreement 
with  [the  maker]  whereby  he  promised  to  extend,  and  did  ex- 
tend, the  time  of  payment  until  the day  of . 

Alteration.  If  the  defense  is  an  alteration  of  the  contract 
the  surety  may  allege  that  he  gave  the  bond  sued  on  as  surety 

T.   Pendleton,  4  Hen.   &  Munf.    436;  ^  Ohio  Life  Ins.  Co.  v.  Leydard,  8 

Hampton  v.  Levy,  i  McCord's  Ch.  112;  Ala,  866;  Curtis  v.  Tyler,  9  Paige,  432; 
'Williams  t.   Washington,  i  Dev.   £q.        Richard  v.  Yoder,  10  Neb.  429. 
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for  one  G  H  to  secure  the  performance  by  said  G  H  of  [state 
the  purpose  as  shown  in  the  bond  when  signed  by  the  surety]; 
that  afterward,  and  without  the  consent  or  knowledge  of  the 
defendant,  the  plaintiff  agreed  with  said  E  F  as  follows,  and 
so  modified  the  condition  of  the  bond,  to  wit  [state  modifi- 
cation as  claimed],  whereby  the  defendant  is  discharged  from 
liability  thereon. 

TENDER. 

A  plea  of  tender  admits  the  contract  and  so  much  of  the 
cause  of  action  as  the  plea  applies  to.  It  does  not  bar  the 
debt,  however,  as  a  payment  would,  but  rather  establishes  the 
liability  of  the  defendant,  because  generally  he  is  liable  to  pay 
the  sum  which  he  tenders  whenever  he  is  required  to  do  so. 

A  plea  of  tender  puts  a  stop  to  accruing  damages  or  inter- 
est for  delay  and  payment,  and  gives  the  defendant  costs. 

By  whom  made.  The  tender  need  not  be  made  by  the 
defendant  personally,  but  if  made  by  a  third  person,  at  his 
request,  it  will  be  sufficient.^ 

It  has  been  held  that  a  tender  made  by  a  stranger,  without 
the  knowledge  or  request  of  the  debtor,  would  be  sufficient  if 
afterward  assented  to  by  the  debtor.  ^ 

Any  person  may  make  a  valid  tender  for  an  idiot,  and  the 
same  rule  has  been  held  applicable  to  a  relative  of  an  infant  of 
tender  years.  ® 

To  whom  made.  A  tender  need  not  be  made  to  a  creditor 
personally.  It  may  be  made  to  an  agent  duly  authorized  to 
receive  the  money.* 

« 

Tender  to  an  attorney  of  the  creditor  with  whom  the  claim 
was  left  for  collection,  is  good.* 

So,  a  tender  to  a  clerk  in  the  store  where  the  goods  were 
previously  bought,  is  sufficient.* 

^  Kincaid  v.  Brunswick,  2  Fairf.  188.  ^  Watson  v.  Hetherington,  i  Car.  & 

*  Hardmg  v.  Davies,  2  C.  &  P.  77.  K.  36;  Crozer  v.  PilHng,  4  B.  &  C.  28. 

*  Co.  Lit.  206  B;  Brown  v.  Dysinger,  *  Hoyt  v.  Byrnes,  2  Fairf.  475; 
I  Rawle,  408.  Mclniffe  v.    Wheelock,    i  Gray,  600; 

^  Kirton    v.  Braithwaite,  i   M.    &        2  Parsons  on  Contract,  64a 
W.  313;  Goodland  v.  Blewith,  i  Camp.  * 

477. 
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It  is  probable,  in  the  latter  case,  that  the  tender  should  be 
made  to  the  person  in  charge  of  the  store.  Where  the  money 
is  due  to  several,  jointly,  it  may  be  tendered  to'either;  but  in 
the  answer  it  must  be  alleged  that  it  was  made  to  all.* 

The  defendant  must  tender  enau£rli»  and  if  he  does  not, 
and  a  sum  in  excess  of  that  tendered  is  recovered,  the  plaintiff 
will  recover  his  costs.  * 

A  tender  of  more  than  the  whole  debt  is  valid.* 

At  common  law  a  tender  must  be  made  on  the  very  day 
the  money  is  due,  if  that  day  can  be  definitely  ascertained.* 

Form  of  tender.  The  money  must  be  actually  produced 
and  proffered,  unless  the  creditor  expressly  or  impliedly  waive 
its  productfon. 

It  must  appear  that  there  was  a  production  and  manual 
offering  of  the  money,  unless  the  same  be  dispensed  with  by 
some  positive  act  or  declaration  on  the  part  of  the  creditor. 

It  is  not  enough  that  the  party  has  the  money  in  his 
pocket,  and  so  assures  the  creditor,  and  asks  him  to  take  it, 
without  showing  the  money.  ^ 

The  tender  must  be  without  qualification,  that  is,  there 
must  not  be  anything  raising  the  implication  that  the  debtor 
intends  to  cut  off  or  bar  the  same  for  any  amount  beyond  the 
sum  tendered.* 

IMschargres  lien.  A  mere  tender  of  the  amount  secured  by 
the  mortgage  to  the  creditor  on  the  day  fixed  for  payment, 
although  not  accepted  nor  kept  good,  has  the  effect  to  release 
the  property  from  the  lien  of  the  mortgage.  *' 

The  debt,  however,  still  remains.  ® 


1  Douglas  V.  Patrick,  3  T.  R.  683; 
Dawson  v.  Ewing,  16  S.  &  R.  371. 

»  DUon  V.  Clark,  5  C.  B.  365; 
Boyden  v.  Moore,  5  Mass.  365. 

'  Astley  V.  Reynolds,  2  Stra.  916; 
Dean  v.  James,  4  B.  &  Ad.  546; 
Douglas  V,  Patrick,  3  T.  R.  683  ;  Black 
V.  Smith,  Peake,  88;  Bevans  v.  Rces,  S 
M.  &  W.  306. 

*  Gould  V.  Banks,  8  Wend.  562; 
Day  V.  Lafferty,  4  Ark.  450 ;  City  Bank 
V.  Cutter,  3  Pick.  414;  Dewey  v.  Hum- 
phrey, 5  Id.  187 ;  Maynard  v.  Hunt,  Id. 


240;  Tompkins  v.  Baiie,  11  Neb.  147; 
Guthman  v.  Kearn,  8  Neb.  502. 

*  Bakcman  v.  Pooler,  15  Wend.  637; 
Sargent  V.  Graham,  5  N.  H.  440;  Fuller 
V.  Little,  7  Id.  535 ;  Tompkins  v. 
Batie,  11  Neb.  147. 

®  Tompkins  v.  Batie,  1 1  Neb.  147. 
^  Tompkins    v.    Batie,      11    Neb. 
147;  Jackson  V.  Craft,  18  Johns,  no. 

•  Merritt  v.  Lambert,  7  Paige,  344; 
Bamet  v.  Denniston,  5  Johns.  Ch.  35; 
Post  V.  Amot,  2  Denio,  344. 
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If,  however,  the  money  is  not  paid  at  the  time  it  is  due,  the 
condition  of  the  mortgage  is  broken,  and  a  mere  tender  of  the 
amount  due,  with  interest  thereon,  must  be  kept  good  to  have 
the  effect  to  discharge  the  lien.  ^ 

The  tender  must  be  in  lawful  money*  If,  however,  it  is 
offered  in  bank  bills  which  are  current  and  good,  and  no  ob- 
jection is  made  to  them  on  the  ground  that  they  are  not  money, 
the  objections  to  the  kind  of  money  will  be  deemed  waived.^ 

Confidential  overture.  Under  the  code',  the  defendant  in 
an  action  for  the  recovery  of  money  only,  may,  at  any  time  be- 
fore the  trial,  serve  upon  the  plaintiff  or  his  attorney  an  offer  in 
writing  to  allow  judgment  to  be  taken  against  him  for  the  sum 
specified  therein. 

If  the  offer  is  not  accepted,  it  shall  not  be  given  in  evidence 
nor  be  mentioned  on  the  trial;  but  if  the  plaintiff  fails  to  obtain 
judgment  for  more  than  is  offered  by  the  defendant,  he  will  be 
liable  for  the  defendant's  costs  from  the  time  of  the  offer.  This 
is  in  the  nature  of  a  confidential  overture  and  is  not\.o  be  pleaded 
nor  mentioned  in  the  answer,  but  is  to  be  on  a  separate  paper 
and  not  connected  with  the  pleadings.  It  may  be  substantially 
in  this  form,  after  the  title  of  the  case: 

The  defendant  hereby  offers  to  permit  the  plaintiff  to  take  judgment  in  this  case 

for  the  sum  of  $ ,  and  lawful  costs  to  date. 

C  D,  Defendant. 

If  the  answer  is  tender  of  payment  the  defendant  may  al- 
lege  that   before  this  action  was  brought,  to  wit :     On   the 

day  of  ,  the  defendant  tendered  to  the  plaintiff  the 

sum  of  $ in  satisfaction  of  said  claim,  and  the  defendant 

from  that  time  to  the  present  has  been  ready  and  willing,  and 
still  is,  to  pay  the  plaintiff  said  sum,  but  he  has  hitherto  refused 
to  receive  the  same. 

The  defendant,  therefore,  now  brings  said  money  into  court 
to  be  paid  to  the  plaintiff  if  he  will  receive  the  same. 

If  the  defendant  alleges  a  compromise  he  may  plead  that 
on  the day  of the  plaintiff  demanded  from  the  de- 

*    Tompkins    v.     Batie,    11    Neb.  ren  v.  Mains,  7  Johns.  476;  Ball  v.  Stan- 

147.  ley,  S  Yerg.  I99;  Snow  v.  Perry,  g  Pick. 

»  Wheeler  v.  Knaggs,  8  Ohio,  172;  539;  Towson  v.  Bank,  6  Harris  &  J.  53. 
Brown  v.  Dysinger,  i  Rawle,  408;  War- 
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fendant  the  sum  of  $ for  [the  price  of  500  head  of  sheep 

sold  by  the  plaintiff  to  the  defendant  for  said  sum,  but  the 
defendant  refused  to  pay  the  same  because  after  the  purchase 
of  said  sheep  he  found  that  they  were  afflicted  with  the  hoof- 
rot,  in  consequence  of  which  one  hundred  died  and  many 
others  are  still  diseased]  1,  whereupon  the  plaintiff  and  defend- 
ant agreed  to  compromise  said  claim,  the  defendant  to  pay  and 

the  plaintiff  to  accept  $ in  full  satisfaction  thereof,  which 

sum  the  defendant  then  paid  to  the  plaintiff,  and  the  plaintiff 
accepted  the  same. 

If  the  defendant  pleads  the  tender  so  as  to  discharge 

the  lien,  he  may  allege  that  on  the day  of ,  when  the 

debt  became  due,  and  before  this  action  was  brought,  the 
defendant  tendered  to  the  plaintiff  the  sum  of  $ in  pay- 
ment of  the  note  and  mortgage  set  forth  in  the  petition,  but 
the  (defendant  refused  to  receive  the  same.  The  defendant 
from  that  time  to  the  present  has  been  and  still  is  ready  and 
willing  to  pay  the  plaintiff  said  sum,  if  he  will  accept  the  same* 
and  now  brings  the  money  into  court  for  that  purpose. 

TENANTS  IN  COMMON. 

Tenants  in  common  are  persons  who  hold  by  several  and 
distinct  titles  but  by  unity  of  possession.  The  tenancy  may  be 
created  by  express  limitations  in  a  deed,  as  where  land  is  con- 
veyed to  two  or  more,  one  moiety  to  one  and  the  other  moiety 
to  the  other.  So,  if  a  party  conveys  an  undivided  one-half  of 
his  land,  he  becomes  a  tenant  in  common  with  his  grantee.* 

The  proportionate  share  of  the  property  of  each  tenant  need 
not  be  the  same,  nor  is  it  material  how  each  acquires  his  title. 
The  only  unity  is  that  of  possession.  In  this  fespect  tenants  in 
common  differ  from  joint  tenants  who  hold  uniformly  by  pur- 
chase. 

The  iiroperties  of  a  Joint  tenancy  are  derived  from  its 
unity,  viz. :  Unity  of  title,  unity  of  interest,  unity  of  time  and 
unity  of  possession." 

*  State  facts  to  sliow  that  the  claim       when    received  was  a  fall  satbikction 
was  doubtful  or  unliquidated,  and  hence        thereof, 
that  a  sum  less  than  the  amount  claimed    .  '  2  Black.  Com.  193. 

'  4  Kent's  Com.  359, 
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The  distinguishing  feature  of  a  title  by  joint  tenancy  is  the 
doctrine  of  survivorship  by  which  the  last  survivor  takes  the 

entire  estate.  ^ 

Joint  tenancy  may  be  destroyed  by  destroying  any  of  its 
constituent  unities  except  that  of  time.  In  this  country  the 
doctrine  finds  but  little  favor  except  in  conveyances  of  trust  or 
by  way  of  mortgage,  or  where  the  instrument  creating  the 
tenancy  expressly  declares  that  the  estate  shall  be  in  joint 
tenancy  and  probably  where  a  conveyance  is  made  to  husband 
and  wife. 

There  are  many  cases  holding  that  the  entry  and  possession 
of  one  tenant  in  common  is  the  entry  and  possession  of  all,  and 
will  enure  to  their  benefit.^ 

Under  the  code,  however,  every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest,  and  all  persons  hav- 
ing an  interest  in  the  subject  of  the  action,  and  in  obtaining 
the  relief  demanded,  may  be  joined  as  plaintiffs,  except  as 
otherwise  provided.- 

It  would  seem,  therefore,  in  the  code  states  that  all  the 
tenants  in  common  should  join  as  plaintiffs,  or  if  not  so  joined, 
and  objection  is  made,  the  party  can  recover  only  for  himself.  ^ 

California  and  Nevada  appear  to  have  a  statute  relating  to 

the  subject,  and  the  case  of  Hardy  v.  Johnson  *  is  based  upon 

such  statute. 

May  lease.     One  tenant  in  common  or  joint  tenant  may 

execute  a  lease  to   his   co-tenant,  as  he  possesses  the  same 

right  to  enter,  into  a  contract  with  him  that  he  would  with  a 

stranger.  ^ 

The  relation  of  landlord  and  tenant  is  thereby  created.  * 
Parties.     If  tenants  in  common  join  in  a  lease  by  which 

the  entire  rent  is  payable  to  them,  they  should  join  in  an 

*  I  Bkck.  Com.  542,  note  2.  '  Mattis  v.    Boggs,   19  Neb.  698^; 

'17  Mass.  68;  Barnard  v.  Pope,  14  Crager  v.  McLaury,  41  N.  Y.  219;  Gray 

Mass.  434;  Shumway  v.  Holbrook,    i  v.  Givens,  26  Mo.  291;  Dawsonv.  Mills^ 

Pick.  (Mass.)  114;  Strong  v.  Colter,  13  32  Pa.  St.  302. 
Minn.  82;  Long  v.  McDow,  87  Mo.  197;  *  i  Wallace,  371. 

German  v.  Machin,  6  Paige  (N.  Y.)  288;  »  Keay  v.  Goodwin,  16  Mass.  i, 

Yamhill  Bridge  Co.  v.  Newby,  I  .Oreg.  ^  Cowper  v.  Fletcher,  6  V.  &  S. 

173;   Baily  v.  Trammell,  27  Tex.  317;  464;  Mumford  v.  Brown,  i  Wend.  52; 

Buckmnster  y.  Needham,  22  Vt.  617;  Campbell  v.  Campbell,  21  MicL  438. 
Thomas  v.  Hatch,  3  Sumner  (U.  S.)  170; 
II  Am.  &  £ng.  Ency.  of  Law,  1080. 
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action  to  recover  payment  of  it.  If,  however,  a  separate  por- 
tion is  payable  to  each,  each  must  bring  an  action  for  his 
portion.^ 

Exclusive  occupation.  Where  a  tenant  in  common  has 
the  entire  and  exclusive  occupation,  or  the  income  and  profits 
of  the  whole  of  the  common  estate,  he  is  liable  to  account  there- 
for to  his  co-tenants.  ^ 

One  tenant  in  common  cannot  make  improvements  on  the 
common  property  at  the  expense  of  his  co-tenants  without  their 
consent  or  authority.^ 

One  tenant  in  common,  however,  may  make  the  necessary 
repairs  to  keep  the  property  from  going  to  decay.* 

The  authorities  are  not  uniform  on  the  point. 

Liable  to  account.  In  many  of  the  cases  it  is  held  that  one 
tenant  in  possession  is  not  liable  to  his  co-tenants  for  use  and 
occupation  of  the  common  property  where  he  has  received  no 
rent  from  third  persons,  or  an  agreement  with  them  to  pay  rent, 
or  demand  upon  him  to  yield  up  the  possession.  ^ 

In  other  states,  however,  the  more  equitable  rule  has  been 
adopted,  that  the  tenant  in  possession  of  the  common  property 
is  liable  to  account  to  his  co-tenants  for  their  share  of  the  com- 
mon income.^ 

Extent  of  liability.  In  any  event  the  tenant  is  merely 
chargeable  with  what  he  has  received  in  excess  of  his  share.  ^ 
The  defendant  in  his  answer  may  deny  the  facts  stated  in  the 
petition,  or,  if  the  facts  are  truthfully  stated,  admit  them,  and 
plead  other  facts  in  avoidance  of  the  claims  of  the  plaintiff. 


1  Porris  v.  Smith,  5  V.  &  A.  850; 
Taylor*s  Landlord  and  Tenant,  $  115. 

*  Almy  V.  Daniels,  15  R.  L  312; 
Mills  V.  Miller,  3  Neb.  87. . 

'  Rico,  etc.,  Co.  v.  Musgrave,  23  P. 
R.  458;  Redfield  v.  Gleason,  61  Vt.  220; 
Neuman  v.  Dreifurst,  9  Colo.  228. 

*  Dart  on  Vendors,  434;  Lake  v.  Gib- 
son, I  Eq.  C.  Ahr.  291  (Eng,);  Glasscock 
V.  Glasscock,  17  Tex.  480;  Kennedy  v. 
Kennedy,  3  Ala.  434;  3  Parsons  on  Con- 
tracts, 282,  and  cases  cited. 

*  Graham  v.  Pierce.  19  Gratt.  28 ; 
Neil  V.  Shackleford,  45  Tex.  119;  Web- 
ster V.  Calef,  47  N.  11.  289;  Edsall  v. 


Merrill,  37  N.  J.  Eq.  1 14 ;  Reynolds  v. 
Wilmeth,  45  la.  693 ;  Wilkinson  v. 
Stuart,  74  Ala.  198; 

6  Mills  V.  Miller,  3  Neb.  87 ;  White 
V.  Stuart,  76  Va.  546;  Jolly  v.  Bryan, 
86  N.  C.  457;  Holt  V.  Robertson,  i 
McMuU.  Chan.  475;  Jones  v.  Massey,  14 
S.  C.  292 ;  Sconce  v.  Sconce,  15  111. 
App.  169 ;  Graham  v.  Pierce,  19  Gratt. 
28;  WooUey  v.  Schrader,  116  111.  29. 

'  Irvine  v.  Hanlan,  10  S.  &  R.  219; 
Jones  V.  Massey,  14  S.  C.  292;  Dyer  v. 
Wilbur,  48  Me.  287;  Medford  v.  Fra- 
zier,  58  Miss.  241. 
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Answer,  defect  of  parties  plaintiff,  and  that  defendant 
has  not  received  rents  and  profits.  First.  The  defendant,  in 
answer  to  the  petition  of  the  plaintiff,  alleges  that  there  is  a 
defect  of  parties  plaintiff,  in  thi3,  ihat  A  B,  C  D  and  E  F 
each  claim  one  [sixth]  interest  in  said  premises. 

Second.  The  defendant  denies  that  the  plaintiff  is  the 
owner  or  entitled  to  the  possession  of  said  estate,  or  any  part 
thereof. 

Third.  The  defendant  has  not  received  any  rents  and 
profits  from  said  estate. 

TITLE  TO   REAL  PROPERTY. 

Title  to  real  estate^  deed  from  vendor.  A  purchaser  of 
real  property  entitled  to  a  warranty  deed  is  not  obliged  to 
accept  the  deed  of  a  third  party. 

He  has  a  right  to  insist  upon  a  conveyance  from  his  vendor,  • 
and  that  the  title  in  the  premises  be  perfect  in  the  vendor  at 
the  time  of  its  delivery.^ 

Where  a  vendor  contracts  with  another  to  sell  and  convey 
real  estate  by  a  warranty  deed,  the  vendee  is  entitled  to  a  clear 
title,  free  of  defects  and  incumbrances.* 

A  condition  in  a  land  contract,  "  that  in  case  the  abstract 
of  title  to  be  furnished  •  •  •  does  not  show  a  good  title," 
the  earnest  money  shall  be  returned  and  the  contract  deter- 
mined, does  not  give  the  vendor  ground  for  rescission  because 
of  the  vendee's  refusal  to  accept  the  defective  title,  the  facts 
constituting  the  defect  not  appearing  therein;  such  condition 
is  for  the  vendee's  benefit,  and  the  contract  to  convey  is  inde- 
pendent thereof.^ 

A  paVty  who  seeks  to  determine  his  contract  by  availing 

^  Steiner  v.  Zwickey,  43  N.  W.  R.  376.  vest  in  him  a  good  title,  clear  of  all  de- 

•  Murphin  v.  Scovell,  43  N.  W.  R.  fects  and  incumbrances.     Drake  v.  Bar- 

I;  41  Minn.  262.    **If  land  contracted  ton,  18  Minn.  462(0111.414);  Donlon  v. 

to  be  conveyed  turns  out  to  be  incum-  Evans,  42  N.  W.  Rep.  472;  Murphin  v. 

bered,  the  vendor    cannot  enforce  the  Scovell,  43  N.  W.  R.  i. 
contract  unless  the  charge  be  small  and  '  Cravener  v.  Hale,  27  App.  Ct.  111. 

immaterial."  Guynet  v.  Mantel,  4  Duer,  275;  S.  C,  21  N.  E.  R.  534.     Moran, 

86;  Marsh  v.  WyckofT,  10  Bosw.  202 ;  P.  J. ,   in    the    Appellate    Court,  deliv- 

Wallace  v.  McLaughlin,  57  111.  53.     And  ered  a  well-considered  and  valuable  opin- 

-without  these  stipulations  the  plaintiff  ion  in  the  case,  which  was  approved  by  the 

W£S  entitled  to  a  conveyance  which  would  Supreme  Court. 
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himself  of  a  condition  therein  contained  which  provides  for  such 
determination,  must  bring  himself  strictly  within  its  terms. 

The  condition  is  not  to  be  liberally  construed  nor  enlarged 
to  include  facts  or  circumstances  not  within  its  terms,  but,  on 
the  contrary,  in  contracts  for  the  sale  of  lands  a  condition  is 
to  be  taken  most  strongly  against  the  vendor. 

Such  condition  is  to  be  construed  most  strongly  against  the 
person  who  makes  it,  because  he  alone  can  be  the  sole  judge  of 
the  necessity  or  propriety  of  making  it  before  he  offers  the 
property  for  sale. 

A  vendor  cannot  make  use  of  a  condition  to  rescind  a  con-, 
tract  for  the  purpose  of  getting  rid  of  the  duty,  which  attaches 
to  him  upon  the  rest  of  the  contract,  of  making  out  the  title.  ^ 

Where  a  contract  is  entered  into  for  the  sale  of  land  free 

and  clear  of  all  incumbrances,  and  afterward  it  is  found  that 

the  vendor  cannot  convey  such  title,  the  vendee  is  entitled  to 

'recover  the  percentage  paid  at  the  time  of  the  purchase  and 

the  expense  incurred  by  him  in  the  examination  of  the  title.* 

A  vendor  who  avails  himself  of  the  vendee's  default  and 
elects  to  put  an  end  to  the  contract,  the  vendee  may  recover 
back  the  money  he  paid  in  part  performance,  with  interest, 
but  not  if  the  vendee  refuses  to  perform.® 

When  in  a  contract  for  the  sale  of  real  estate  a  perfect  title 
to  the  premises  is  to  be  given  on  payment  by  the  vendee  of  a 
specified  sum  down  and  a  mortgage  for  the  balance,  "  the 
vendee  may  refuse  to  accept  the  title  while  there  is  a  subsisting 
incumbrance  on  the  premises."  * 

The  subsequent  condition  that  if  the  vendee  be  compelled 
to  extinguish  any  lien,  it  can  be  deducted  from  the  deferred 
payment,  does  not  absolve  the  vendor  from  his  obligation  to 
make  a  perfect  title.  ^ 

A  grood  deed*  A  contract  to  make  a  good  and  sufficient 
deed  for  land  is  for  a  conveyance  in  fee  simple,  with  covenant 
of  warranty.  ^ 

^  Greaves  v.  Wilson,  25  Bev.  290 ;  Fisher  v.  Dow,   72  Tex.  432;   Henison 

Paige  V.  Adam,  4  Id.  269;  In  re  Jack-  v.  Hoffman,  4  N.  Y.  S.  621. 
son,  L.  R.  14  Ch.  Div.  851  (Eng.)-  *  Lewis  v.  White,  16  O.  S.  444. 

*  Wetmore  v.   Bruce,  23  N.  E.  R.  *  Lewis  v.  White,  16  O.  S.  444. 

303.  ^  Tremaine  v.  Liming,  Wright's  R. 

3    Eaton  V.   Redick,    i    Neb.  305;  (0.)644. 
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Answer.   If  the  defendant  is  in  possession  as  purchaser, 

and  the  plaintiff  seeks  to  oust  him  for  non-payment  of  the 

purchase  money,  he  may  allege  that  on  the day  of 

the  plaintiff,  being  the  owner  of  said  premises,  by  a  contract  in 
writing  sold  and  agreed  to  convey  said  premises  to  the  de- 
fendant for  the  sum  of  $ ,  upon  the  following  terms  and 

conditions  [state  the  terms  and  conditions  of  the  contract], 
and  thereupon  said  plaintiff  put  said  defendant  in  possession 
thereof  as  purchaser. 

The  legal  title  to  said  premises  still  remains  in  said  plaintiff, 
but  he  holds  the  same  in  trust  for  the  defendant. 

The  defendant  has  duly  performed  all  the  conditions 
of  said  contract  on    his   part  to   be  performed,  and  on  the 

day  of tendered  to  the  plaintiff  the  sum  of  $ , 

then  due  from  the  defendant  to  the  plaintiff  on  said  contract, 
but  the  plaintiff  then  refused,  and  still  refuses,  to  receive  the 
same. 

The  defendant  now  brings  saifl  money  into  court  for  the  use 
of  said  plaintiff,  and  prays  that  he  may  be  required  to  receive, 
the  same  and  execute  a  good  and  sufficient  deed  of  conveyance 
of  said  premises  to  the  defendant,  and  for  such  other  relief  as 
justice  may  require.^ 

Answer,  mistake  in  contract  or  deed.  If  the  defense 
is  that  the  land  was  sold  to  the  defendant,  but  by  mistake  not 

conveyed,  the  answer  may  be  that  on  the day  of the 

plaintiff  sold  to  the  defendant,  and  entered  into  a  contract  in 
writing  to  convey  to  him  the  following  described  real  estate 
[give  description]  ;  that  on  the  day  aforesaid  the  plaintiff  made 
and  delivered  to  the  defendant  a  deed  by  which  it  was  intended 
to  convey  the  above  described  premises,  but  by  mistake  of  the 
scrivener  in  drawing  the  same,  the  following  lands  were  omitted 
[give  description];  the  defendant,  believing  that  said  deed  con- 
veyed the  lands  so  as  above  purchased,  accepted  the  same  and 
entered  into  possession  of  the  premises.  That  immediately 
upon  discovering  said  mistake   the  defendant  requested   the 

^  If  the  terms  of  the  contract  have  of  the  conditions,  the  waiver  shoald  be 
been  changed,  as  by  an  extension  of  the  alleged,  as  proof  of  waiver  cannot  be 
time  of  payment,  the  change  should  be  given  under  an  allegation  that  the  de- 
alleged,  and  the  contract  as  changed  set  fendant  has  duly  performed, 
out.     If  there  has  been  a  waiver  of  some 
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plaintiff  to  correct  the  same  by  conveying  to  defendant  the  lands 
so  omitted,  which  he  refused  to  do. 

The  lands  described  in  said  petition  are  a  portion  of  those 
which  the  defendant  purchased  from  the  plaintiff,  and  which  by 
mistake  were  omitted  from  said  deed.  The  defendant  has 
fully  performed  all  the  conditions  of  said  contract  on  his  part 
to  be  performed.     [Add  prayer  asking  for  reformation  of  deed.  ] 

TRADE. 

Stipulated  damages.  Where  a  contract  is  entered  into  for 
the  performance  or  non-performance  of  one  particular  act,  and 
there  is  no  adequate  mode  of  measuring  the  damage  which 
may  result  from  a  breach  thereof,  the  parties  may  agree  upon 
the  amount  of  damages  which  the  pirty  failing  to  perform  the 
contract  shall  pay  in  case  of  default.^ 

This  rule  is  frequently  applied  where  a  party  sells  his  stock 
of  goods  and  good  will  to  another,  and  agrees  that  he  will  not 
carry  on  his  business  or  trade  within  certain  limits,  and  agrees 
to  pay  a  specified  sum  in  case  he  violates  said  agreement.^ 

A  nninber  of  acts.  Where,  however,  the  contract  pro- 
vides for  the  performance  of  a  number  of  things  on  both  sides, 
some  of  greater  and  others  of  less  importance,  the  rule  appears 
to  be  to  consider  the  sum  stipulated  to  be  a  penalty. 

The  rule  seems  to  be  that  where  a  sum  of  money,  whether 
in  the  name  of  a  penalty  or  otherwise,  is  introduced  in  a  cov- 
enant or  agreement  merely  to  secure  the  enjoyment  of  a  col- 
lateral object,  the  enjoyment  of  the  object  is  considered  as  the 
principal  intent  of  the  deed  or  contract,  and  the  penalty  only 
as  accessory,  and  therefore  only  to  secure  the  damage  really 
incurred^.  The  rule  which  converts  damages  apparently  stipu- 
lated by  the  parties  into  a  penalty  is  derived  from  the  civil  law. 

In  order  to  enforce  this  rule,  courts  must  endeavor  to  ascer- 
tain the  true  charracter  of  the  transaction. 

'  Rolfv.  Peterson,  2  Bro.  P  C.436;  worthy  v.  Strutt,  i  Exch.  659;  Streeter 

Woodward  v  Giles,  2  Vcrn.  119;  Jones  v.  Rush,  25  Cal.  67;  Cushing  v.  Drew, 

V,  Green,  3  Y.  &  J   298.  97  Mass.  445;  Pom.  Eq.  $  442. 

^  Green  v.  Price,  13  M.  &  W.  695;  '  Holt's  N.   P.   43-45;    Dennis  v. 

Atkyns  v,  Kinnier^  4  Exch.  776;  Rawhn-  Cummins,  3  Johns.  Cas.  297:    Slosson 

son  V.  Clarke,  14  M  &  W.  187;  Gales-  v.  Beadle,  7  John.  72. 
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Ordinarily  the  amount  to  be  recovered  is  the  actual  damage 
sustained. 

Courts  at  the  present  time  look  with  disfavor  upon  stipula- 
tions for  liquidated  damages. 

Answer,  penalty.  If  the  defendant  pleads  that  the  dam< 
ages  are  unliquidated,  he  may  allege  in  his  answer  that  the 
contract  set  forth  in  the  petition  was  for  a  penalty  in  case  the 
defendant  Was  unable  to  comply  with  the  terms  of  said  con- 
tract, and  not  for  liquidated  damages ;  and  the  defendant  de- 
nies that  said  plaintiff  has  sustained  any  damages  whatever 
through  said  default  of  the  defendant. 

If  there  has  been  a  change  of  the  contract^  or  a  waiver 
of  the  condition,  it  should  be  pleaded.  Thus,  suppose  there 
have  been  changes  which  necessarily  caused  delay,  the  defend- 
ant may  allege  that  the  contract  set  forth  in  the  petition  was 
for  a  penalty  in  case  the  defendant  was  unable  to  complete 

the  contract  in  the  time  stated ;  that  on  or  about  the 

day  of  — ^ —  changes  were  made  by  the  plaintiff  in  said  con- 
tract as  follows  [state   in  full],  by  reason  of  which  the  time 

was  extended  for  the  completion  of  said  work  to  the day 

of . 

Trader,  conspiracy  against.  An  action  will  lie  for  a  com- 
bination or  conspiracy  to  drive  a  trader  out  of  business,  by 
reason  of  which  he  sustains  damages.  In  such  case  the 
gravamen  is  not  the  conspiracy,  but  the  malice,  although  the 
conspiracy,  if  proved,  is  a  matter  of  aggravation.^  In  other 
words,  the  conspiracy  is  not  the  gravamen  of  the  charge,  but 
both  the  conspiracy  and  the  malice  may  be  pleaded,  and  if 
proved,  the  plaintiff  may  recover  against  all  as  joint  tort-feasors. 
If  he  fails  to  prove  a  conspiracy  or  concerted  design,  he  may 
still  recover  against  such  as  are  shown  to  be  guilty  of  the  tort, 
without  such  agreement.  * 

Mere  rivalry  in  business  carried  on  for  the  purposes  of 
gain  is  not  actionable,  the  basis  of  the  action  being  the  fraudu- 
lent and  malicious  acts  of  the  defendants  in  breaking  up  or 
injuring  the  business  of  the  plaintiff.* 

The  only  defense  would  be  a  denial  of  the  charge. 

*  Van  Horn  v.  Van  Horn,  ao  AlL  *  Id. 

Rep.  485;  31  Cent.  Law  J.  473.  ^  Id. 
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TORTS,  ACTION  FOR. 

The  mere  fact  that  one  person  is  in  the  wrong  does  not 
necessarily  discharge  another  from  the  due  observance  of 
proper  care  toward  him,  or  the  duty  of  so  exercising  his  own 
rights  as  not  to  do  him  any  unnecessary  injury. 

Torty  property  vested  in  defendant.  On  a  recovery  by 
law  of  the  value  of  a  special  chattel,  the  possession  of  which 
has  been  acquired  by  tort,  the  title  of  the  property  is  altered 
by  the  recovery  and  transferred  to  the  defendant;  and  the 
damages  recovered  are  the  price  of  the  chattel  so  transferred 
by  operation  of  law.  The  plaintiff  in  effect  abandons  his  prop- 
erty as  of  the  time  of  the  taking  or  conversion  to  the  wrong- 
doer, and  proceeds  against  him  for  its  value.  ^ 

Torts  of  children*  A  parent  is  not  liable  for  the  wrongful 
acts  committed  by  a  minor  child  without  his  consent  or  in  the 
course  of  his  employment,  the  remedy  of  the  injured  party 
being  against  the  child.  ^ 

If  the  child  is  in  the  service  of  a  parent,  and  through  negli- 
gence or  unskillfulness  commits  the  injury,  the  parent  would  be 
liable  therefor  when  such  liability  would  attach  had  the  act  been 
committed  by  a  servant.  ^ 

Answer,  that  the  tort  was  committed  by  a  minor.  The 
defendant,  in  answer  to  the  petition  of  the  plaintiff,  denies  that 
E  B  when  he  committed  the  wrong  set  forth  in  the  petition 
was  in  the  employ  of  the  defendant,  but  alleges  said  E  B  is  but 
[sixteen]  years  of  age,  and  committed  said  wrongful  acts  with- 
out the  knowledge  or  consent  of  the  defendant. 

TRADE-MARK. 

In  actions  to  protect  a  trade-mark  questions  of  considerable 
nicety  may  arise  as  to  whether  the  mark  adopted  by  one 
trader  is  or  is  not  the  same  as  that  previously  used  by  another 
trader  complaining  of  its  illegal  use. 

^  Aicheson  v.  Miller,  a  O.  S.  206;  Haldeman,  24  Ma  219;  Paul  ▼.  Hum- 
Daniel  V.  Holland,  4  J.  J.  Marsh.  18;  met,  43  Id.  119;  Wilson  v.  Garrard,  59 
Hepburn  v.  Sewell,  5  Har.  &  Johns.  IIL  51 ;  Paulin  v.  Howser,  63  Id.  312; 
211;  Howard  v.  Smith,  12  Pick.  202.  Chandler  v.  Deaton,  37  Texas,  406. 

«  Tifft  V.  Tifft,  4  Dcnio,  175 ;  Ed-  »  Slrohl  v  Levan.  39  Pa.  St   177 

wards  v.  Crume,  13  Kan.  348  (  Baker  v. 
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What  degrree  of  resemblance  is  necessary  from  the  nat* 
ure  of  things  is  a  matter  incapable  of  definition  a  priori. 

All  that  courts  of  justice  can  do  is  to  say  that  no  trader 
can  adopt  a  trade-mark  so  resembling  that  of  a  rival  as  that 
ordinary  purchasers,  purchasing  with  usual  caution,  are  likely 
to  be  misled.  It  will  be  a  mistake,  however,  to  suppose  that 
the  resemblance  must  be  such  as  would  deceive  persons  who 
should  see  the  two  marks  placed  side  by  side. 

The  rule,  if  so  restricted,  would  be  of  no  practical  use.  ^ 

A  party  cannot  appropriate  the  name  of  a  place  as  a 
trade-mark  so  as  to  prevent  others  who  may  see  fit  to  engage 
in  the  same  business  at  the  same  place.  ^ 

Nor,  as  a  general  rule,  can  a  person  acquire  an  exclusive 
right  to  his  own  name  as  a  trade-mark  as  against  others  of  the 
same  name  who  may  engage  in  the  same  business.^ 

Name  protected,  when.  He  will  be  protected,  however, 
in  the  exclusive  use  of  his  own  name  as  against  another  person 
of  a  different  name,*  and  wher^  a  person  resorts  to  any  artifice 
or  device  in  connection  with  the  use  of  the  name  which  is  calcu- 
lated to  mislead  the  public,  he  may  be  restrained  from  such  use.  ^ 

In  general,  if  a  name,  device  or  designation  is  purely  arbi- 
trary or  fanciful,  and  has  been  brought  into  use  by  the  plaint- 
iff, his  right  to  the  exclusive  use  of  it  is  undoubted.* 

Not  a  trade-mark.  A  mere  designation  of  quality  to  an 
article  of  drink  cannot  be  appropriated  as  a  trade-mark,  neither 
can  any  general  description  by  words  in  common  use  of  a  kind 
of  article,  or  of  its  nature  or  qualities.  ^ 


*  Sexio  V.  Provesende,  L.  R.,  i 
Chan.  Ap.  191. 

■  Glendon  Iron  Co.  v.  Uhler,  75  Pa. 
St.  467;  Caxsdee  v.  Deere,  54  IlL  439; 
Brooklyn  While  Lead  Co.  v.  Masury, 
25  Barb.  416;  Dunbar  v.  Glenn,  42  Wis. 
iiS;  Canal  Co.  v.  Clark,  13  Wallace, 
311;  Cooley  on  Torts,  362. 

'  Rogers  v.  Taintor^  97  Mass.  291; 
Emerson  v.  Badger,  loi  Id.  82;  Oilman 
V.  Hannewell,  122  Id.  139;  Faber  v. 
Faber,  49  Barb.  357;  Meneely  ▼.  Mc- 
neely,  62  N.  Y.  427. 

*  Millington  v.  Fox,  3  Myl.  &  Cr. 
338;  Burke  v.  Cassin,  45  CaL  467. 

34 


*  Raggett  V.  Findlater,  L.  R.  17; 
Eq.  Cases,  29;  Caswell  v.  Davis,  58  N. 
Y.  223;  Candeev.  Deere,  54  111.  439; 
Burke  v.  Cassin,  45  Cal.  467. 

^  Bell  V.  Locke,  8  Paige,  75;  Ht^gv. 
Kirby,  8  Ves.,  Jr.  215;  Singleton  v.  Bol- 
ton, 3  Doug.  293;  Davis  v.  Kendall,  2 
R.  1. 566;  Cool.  Torts,  362.  Thenames 
"Goodyear  Rubber  Company"  and 
"  Goodyear*s  Manufacturing  Company  *' 
and  olhet  similar  terms  cannot  be  ex- 
clusively applied  as  a  trade- mark. 
Goodyear  R.  M.  Co.  v.  Goodyear,  etc. 
Co.,  21  Fed.  Rep.  276. 

'  Cooley  Torts,  362,  and  cases  cited. 


N. 
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The  defendant.  In  his  answer,  may  allege  any  fact  tending 
to  show  that  the  plaintiff  has  no  right  to  the  exclusive  use  of 
the  words  or  device  adopted  by  him  as  an  alleged  trade-mark, 
thus: 

The  defendant,  in  answer  to  the  plaintiff's  petition,  alleges 
that  he  is  engaged  in  the  same  business  as  that  of  the  plaintiff 
at  [Syracuse,  New  York],  to  wit,  the  manufacture  of  water- 
lime  or  cement;  that  the  plaintiff's  cement  is  put  up  in 
barrels  of  about  300  pounds  each,  and  branded  "  Syracuse 
water-lime,"  and  the  defendant's  water-lime  is  put  up  in  the 
same  manner,  because  that  is  the  best  approved  mode  of 
handling  the  same,  and  is  branded  "  Syracuse  water-lime," 
because  it  is  so  in  fact.  The  defendant  also  places  his  name 
on  each  barrel.  The  defendant  denies  that  the  plaintiff  is 
entitled  to  the  exclusive  use  of  said  words,  or  that  he  has  any 
valid  trade-mark  therein. 


TRESPASS   QUARB  CLAUSUM.     POSSESSION. 

In  order  to  maintain  an  action  quare  clausunt  f regit  by 
one  not  holding  the  legal  title  to  the  lands,  he  must  show  an 
actual  possession  in  himself  at  the  time  the  alleged  trespass  was 
committed.^  In  other  words,  the  plaintiff  must  be  in  the 
actual  or  constructive  possession  of  the  premises  upon  which 
the  trespass  was  committed  at  the  time  of  the  trespass. ' 

It  is  not  necessary  that  the  party  in  possession  should 
actually  reside  on  the  land  ;  his  possession  may  be  obtained  by 
cultivation,  fencing  or  otherwise  improving  the  land.^ 

When  land  is  unimproved  and  unoccupied  the  person  hold- 
ing the  legal  title  is  deemed  to  be  in  possession  thereof.  * 

Unlawful  breaking  and  entering:.  Where  in  the  peti- 
tion it  is  alleged  that  the  defendant  unlawfully  entered  the 
plaintiff's  close  and  removed  a  water-gate,  the  gist  of  the 
action  is  the  unlawful  entry,  sind  the  removal  of  the  gate  but 
in  aggravation;  and  if  the  former  is  not  proved,  no  recovery 

*  Yorgensen  v.  Yorgeascn,  6  Neb.  »  Yorgensen  v.  Yorgensen,  6  Neb. 

383;  Beggs  V.  Thompson,  2  Ohio,  105;        383. 
Miller  V.  Fulton,  4  Id.  434.  «  Yorgensen  v.  Yorgensen,  6  Nelx 

'  Rowland  v.  Rowland,  8  Ohio,  41.        383. 
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can  be  had  for  the  latter.*  At  common  law  the  breaking  and 
entering  of  the  plaintiff's  close  was  the  gist  of  the  action,  and 
all  injuries  thereafter  committed  were  mere  matters  in  aggrava- 
tion;2  and  to  some  extent  this  rule  prevails  under  the  code. 

At  common  law,  where  a  particular  place  is  assigned  in  the 
declaration,  a  trespass  must  be  proved  as  alleged,*  and  evi- 
dence of  trespass  other  than  that  described  in  the  petition  is 
inadmissible.^ 

The  defendaut^  in  his  answer^  may  deny  that  the  land  de- 
scribed in  the  petition  was  the  property  of  or  in  possession  of 
the  plaintiff. 

If  he  denies  the  trespass  as  to  part  of  the  premises,  he 
may  allege,  in  answer  to  the  petition,  that  the  land  described  as 
follows  [giving  description]  belonged  to  and  was  in  possession 
of  the  defendant,  and  the  defendant  denies  having  entered  on 
any  part  of  said  land,  except  as  above  described. 

If  the  answer  is  a  denial  of  breaking:  into  the  close,  the 
defendant  may  allege,  in  answer  to  the  petition,  that  he  did  not 
break  and  enter  the  premises  of  the  plaintiff. 

If  the  defendant  pleads  a  license,  he  may  allege,  in  an- 
swer to  the  petition,  that  on  the day  of — ^  the  plaintiff 

gave  this  defendant  license  to  enter  upon  the  premises  de- 
scribed in  the  petition,  for  the  purpose  of  [state  purpose],  and 
in  pursuance  of  said  license  the  defendant  entered  said  prem- 
ises to  [state  to  show  that  the  acts  were  authorized],  and  the 
acts  done  under  said  license  are  those  of  which  the  plaintiff 
complains. 

Trespass  to  personal  property  consists  in  the  unlawful 
disturbance  by  force  of  another's  possession.^ 

The  defendant,  in  his  answer,  may  deny  that  he  committed 
the  alleged  trespass,  or  he  may  justify  the  act  charged  on  the 
ground  that  he  was  entitled  to  the  possession  of  the  property, 
and  therefore  that  his  taking  possession  of  the  same  was  lawful. 

If  the  defendant  voluntarily  took  possession  of  the  goods 

*  Picov.  Colimas,  32  CaL  578.  Willson,  i  Denio,  181 ;  Van  Luven  v. 

*  Manning  V.  McDonnell,  3  Brev.  15.  Locke,  4  Id.  127;  Hall  v.  Hodskins,  30 

*  Longfellow  v.  Quimby,  29  Me.  How.  Pr.  16;  Eames  v.  Prentice,  8 
196.  Cush.  337. 

*  2  Greenl.  Ev.   $  273;  Howe  v.  •  Cotflcy  on  Torts,  436. 
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to  which  he  was  not  entitled,  a  defense  that  he  did  not  intend 
to  commit  a  trespass  will  be  unvailing.  * 

The  right  of  recaption. by  the  owner  exists  with  the  cau- 
tion that  it  be  not  exercised  violently  or  by  breach  of  the 
peace  ;  for,  should  these  accompany  the  act,  the  party  would 
then  be  answerable  criminally.  But  the  riot  or  force  would 
not  confer  a  right  on  a  person  who  had  none  ;  nor  would  this 
subject  the  owner  of  the  chattel  to  a  restoration  of  it  to  one 
who  was  not  the  owner.  ^ 

Answer.  If  the  defendant  JustilieSy  he  may  allege  that  at 
the  time  set  forth  in  the  petition  the  property  therein  described 
was  and  still  is  owned  by  the  defendant,  and  not  by  the  plaintiff, 
and  the  defendant  rightfully  took  possession  of  the  same. 

J[f  the  defendant  claims  a  lien  on  the  property,  he  may  al- 
lege that  on  the day  of the  plaintiff  deposited  the 

goods  set  forth  in  the  petition  for  safe-keeping  [or  storage,  as 
the  case  may  be],  agreeing  to  pay  for  the  same  a  reasonable 
sum  per  week  [or  month];  that  a  reasonable  amount  per  month 

for  the  safe-keeping  of  said  goods  is  the  sum  of  $ ,  which  in 

the  aggregate  amounts  to  $ ,  no  part  of  which  has  been 

paid  ;  the  defendant  has  duly  performed  all  the  conditions  of 
said  contract  on  his  part  to  be  performed,  but  the  plaintiff  has 
neglected  to  pay  the  sum  so  due,  or  any  part  thereof.  Where- 
fore the  defendant  is  entitled  to  the  possession  of  said  property. 

TROVER. 


At  common  law  this  form  of  action  was  invoked  to  recover 
damages  against  one  who  had,  without  right,  converted  to  his 
own  use  goods  or  personal  chattels  in  which  the  plaintiff  had  a 
general  or  special  property. 

Originally  the  declaration  must  formally  allege  a  finding  by 


^  Dexter  v.  Cole,  6  Wis.  320 ;  Ho- 
bart  V.  riagget,  12  Me.  67;  Amick  v. 
0*Hara,  6Blackf.  258;  Johnson  v.  Stone, 
40  N.  H.  97. 

*  Scribner  v.  Beach,  4  Denio,  448; 
Hyatt  V.  Wood,  4  John.  150.  In  Scrib- 
ner V.  Beach,  supra,  it  is  said:  **  In  the 
case  of  personal  property  improperly  de- 
tained or  taken  away,  it  may  be  taken 


from  the  hoase  and  custody  of  the  nrrong- 
doer,  even  without  a  previous  request; 
but  unless  it  was  seized  or  attempted  to 
be  seized  forcibly,  the  owner  cannot  jus- 
tify doing  anything  more  than  gently  lay> 
ing  his  hands  on  the  wrong -doer  to  re- 
cover it."  Weaver  V.  Bush,  supra;  Com. 
Dig.  Pleader,  3  M.  17;  Spencer  v  Mc- 
Gowen,  13  Wend.  256. 
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the  defendant,  and  that  he  retained  the  property  against  the 
plaintiff's  rightful  claim. 

Under  the  code,  however,  it  is  unnecessary  to  allege  a  find- 
ing, the  gist  of  the  action  being  the  conversion. 

Demand  necessary,  when.  When  the  property  came 
lawfully  into  the  hands  of  the  defendant  he  will  not  be  charge- 
able for  its  conversion  until  the  owner,  or  some  one  having 
authority  from  him,  has  demanded  the  property.^  If,  how- 
ever,  the  defendant  came  into  the  possession  of  the  property 
wrongfully,  or  through  one  who  had  no  right  or  title,  a  demand 
is  unnecessary.^ 

Ordinarily  there  will  be  but  two  defenses  to  the  action^ 
First,  a  denial  that  the  plaintiff  was  entitled  to  possession,  and 
second,  an  answer  alleging  th^t  the  defendant  is  entitled  to  the 
possession  thereof,  either  by  contract  or  operation  of  law.  ^ 

If  the  defendant  denies  the  right  of  the  plaintiff,  he  may 
answer  by  a  general  denial,  or  by  a  denial  and  the  further 
answer  to  the  allegations  of  the  petition  that  the  defendant,  at 
the  bringing  of  this  action,  then  was  and  still  is  entitled  to  the 
ownership  of  said  goods  and  chattels. 

TRUSTS.    DEFENSES. 

A  purchaser  for  a  valuable  consideration,  without  actual 
or  constructive  notice  of  the  trust,  holds  the  property  dis- 
charged of  the  interest  of  the  cestui  que  trust  therein.  As  was 
said  by  one  of  the  great  chancellors,  **  A  purchaser  boiia  fide, 
without  notice  of  any  defect  in  his  title  at  the  time  he  made 
the  purchase,  may  buy  in  a  statute  or  mortgage,  or  any  other 
incumbrance,  and  if  he  can  defend  himself  at  law  by  any  such 
incumbrance  bought  in,  his  adversary  shall  never  be  aided  in 

'  Hall  V.    Robinson,  2  Comstock,  v.  Dugan,  i  McCord,   429 ;  Gentry  v. 

293  ;   Morris  v.  Bills,  Wright  (0.),343;  Madden,  3  Ark.  127;  Gilmorcv.  Newton, 

Wilton  V.  Gridlestone,  5  B.  &  Aid.  847;  9  Allen,    171  ;  Woodbury  v.    Long,   8 

Waring  V.  Penn.  K.  Co.,  76  Pa.  St  491 ;  Pick.  543. 

Kennet  v.  Robinson,  2  J.  J,  Marsh.  97;  •  Duncan  v.  Spear,  1 1  Wend.  54; 

WiUon  V.  Cook, 3  Ed.  Smith,  252;  Hardy  Barwick  v.  Wood,  3  Jones  (N.  C. ),  306; 

V.  Keelcr,  56  111.  15a.  Choutau  v.  Hope,  7  Mo.  428;  Phillips  v. 

•  Paige  V.  O'Neal,  12  Cal.  483;  Far-  Martiney,  xo  Gratt.  333. 
ringtoli  V.  Pdyne,  14  Johns.  431  ;  Jones 
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the  court  of  equity  for  setting  aside  such  incumbrance^  for 
equity, will  not  disarm  the  purchaser,  but  assist  him.^ 

Notice  of  trust.  If,  however,  a  person  purchases  trust 
property  of  a  trustee,  with  notice  of  the  trust,  he  will  be 
charged  with  the  same  trust  in  respect  to  the  property  as  the 
trustee  from  whom  he  purchased,  and  the  payment  by  him  of 
a  valuable  consideration,  with  notice  of  the  equitable  rights  of 
another,  will  not  exempt  the  property  from  being  subject  to 
such  equitable  rights.* 

Donee  not  protected.  If  the  person  who  obtains  the 
property  does  so  without  paying  a  valuable  consideration,  he 
will  hold  ft  subject  to  all  the  trusts  with  which  it  is  charged, 
whether  he  had  notice  or  not,  because  he  will  sustain  no  loss 
if  he  is  compelled  to  execute  the  trust  to  which  the  property 
was  subject. 

The  protection  of  a  bona  fide  purchaser  for  value,  with- 
out notice,  is  surrounded  with  restrictions,  so  that  there  may 
be  no  evasion.  Under  the  former  practice  the  defendant  in  an 
action  in  equity  must  clearly  and  unequivocally  state  in  his  an- 
swer that  he  is  a  purchaser  without  notice  and  for  value,  and 
must  set  forth  all  the  particulars  of  the  purchase  and  title  of 
the  person  from  whon>  he  purchased.^ 

He  must  show  that  the  consideration  money  was  paid  in 
good  faith,  and  it  is  not  enough  that  it  was  secured;  there 
must  be  an  actual  payment.^ 

Under  the  code.  These  rules  prevail  under  the  code,  and 
the  defendant  must  allege  that  he  was  a  bona  fide  purchaser 
for  value,  and  without  notice. 

Equities  of  purchaser.  The  rule  proceeds  upon  the  ground 
that  the  purchaser,  by  obtaining  the  title,  defeats  the  equitable 
rights  of  a  third  person.  It  must  appear  that  he  has  equities  in 
the  case  which  should  be  protected. 

If,  therefore,  he  pays  the  money  after  he  has  notice,  he 
pays  in  his  own  wrong,  and  it  was  formerly  held  that,  even 
if  he  had  paid  the  consideration,  but  not  received  the  convey- 

^  Bassetc  v.  Nosworthy,  Cas.  temp.  Storey  v.  Winsor,  3  P.  Wms.  279;  Head 

Finch,  102  (Eng.);  I  Perry  on  Trusts,  v.  Egerton,  i  Vem.  246;  Jackson  v.  Roe, 

%  218,  and  cases  cited.  4  Russ.  514;  Dobson  v.  Leadbeater,  13 

»  Per.  onTr.  %  217,  and  cases  cited.  Ves.  230;  Perry  on  Trasts,  §  219. 

'  Walwyn  v.   I^e,  9  Ves.  Jr.  26;  *  Per  on  Tr.  %  219,  and  cases  dted. 
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ance  before  he  had  notice,  he  then  had  a  right  to  demand 
back  his  money  and  refuse  a  conveyance. 

The  tendency  of  the  courts  at  the  present  time,  however, 
where  part  payment  has  been  made  before  notice,  is  to  protect 
the  purchaser /r^  tanto.^ 

Where  the  purchase  has  been  made  by  an  innocent  party 
for  a  valuable  consideration,  he  takes  the  estate  discharged  of 
the  trust,  and  may  dispose  of  it  even  to  one  having  notice 
of  the  trust,  unless  he  be  the  original  trustee.  ^ 

£qual  equities.  As  between  the  cestui  que  trust  and  the 
innocent  purchaser  without  notice,  the  equities  are  considered 
to  be  equal,  and  therefore  the  party  in  possession  will  not  be 
disturbed.  8 

Answer.    If  the  defendant  pleiids  the  want  of  notiee, 

he  may  allege  that,  on  or  about  the day  of ,  one 

A  B,  claimed  to  be  the  owner  of  the  property  described  in  the 
petition,  and  in  actual  possession  thereof,  offered  the  same  for 

sale  to  the  defendant  for  the  sum  of  $ ,  and  the  defendant, 

relying  upon  said  representations,  and  believing  said  A  B  to  be 
the  owner  of  said  property,  purchased  the  same  from  him  for 
said  sum  then  actually  paid,  and  received  a  deed  of  conveyance 
therefor  from  said  A  B;  that  the  defendant,  at  the  time  of  said 
purchase,  nor  at  the  time  of  the  payment  of  said  money  and 
receiving  said  conveyance,  had  any  notice  whatever  that  the 
plaintiff  had  or  claimed  any  interest  in  said  premises. 

The  defendant  may  deny  the  trust.  Plead  the  statute  of 
limitations  where  the  trust  was  not  a  continuing  one,  or  make 
such  other  defense  as  the  facts  will  warrant. 


USURY. 

Usury  is  a  defense  which,  to  be  available,  must  be  pleaded. 

The  answer  of  the  defendant  should  set  forth  the  usurious 

agreement,  the  names  of  the  parties  by  whom  it  was  made,  the 

'  Per.  on  Tr.,  §  221,  and  cases  cited.  '  Tiffany  &  Bullard  on  Trusts,  200, 

'  Tiffany  &  Bullard  on  Trusts,  200,        and  cases  cited, 
and  cases  cited. 
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amount  of  the  loan  and  the  usury  agreed  to  be  paid,  and 
charge  that  the  agreement  was  usurious.* 

Voluntary  payment  of  usurious  interest«  Unless  ex- 
pressly authorized  by  statute,  a  party  who  voluntarily  pays  a 
note  and  usurious  interest  thereon  cannot  maintain  an  action 
to  recover  it  back.  * 

Renewal  no^es.  Where  there  have  been  a  number  of  re- 
newal notes  given  for  a  continuation  of  the  same  loan,  if  the 
first  loan  was  tainted  with  usury,  such  taint  follows  through 
the  whole  line,  and  may  be  pleaded  by  the  borrower  when  an 
action  is  brought  by  the  lender  to  recover  the  debt.* 

In  the  latter  case  Mr.  Justice  Woodward  says :  "  When  the 
attention  of  the  court  is  called  to  the  question  of  usury,  to  say 
that  the  inquiry  is  limited  to  the  identical  contract  or  note  be- 
fore them,  and  that  they  cannot  look  back  to  a  preceding  note 
or  notes  for  which  the  present  one  is  substituted,  is  contrary 
to  both  the  letter  and  spirit  of  all,  or  nearly  all,  the  adjudica- 
tions. These  teach  that,  however  it  may  be  covered  by  changes 
and  substitutions,  if  usury  be  found  to  exist,  its  taint  continues 
and  affects  all  the  parts  through  which  it  runs.  The  substitu- 
tion of  one  contract  for  another,  thfe  taking  of  a  new  note  for 
an  old  one,  will  not  purge  it.* 

Foreigrn  laws.  Where  it  is  claimed  that  a  foreign  contract 
is  tainted  with  usury,  by  reason  of  being  a  violation  of  the  laws 
of  the  country  where  made,  the  defendant,  in  his  answer,  should 
first  plead  the  foreign  law  as  it  existed  at  the  time  the  contract 


»  N.  e!  Mtge.  Sec.  Co.  v.  Sandford, 
i6  Neb.  689.  It  is  said  (p.  690):  "To 
constitute  an  usurious  contract,  there 
must  be  a  loan,  and  there  must  be  an 
intent  to  take  usurious  interest  Pom- 
eroy  v.  Ainsworth,  22  Barb.  1 18;  Reed 
V.  Coale,  4  Ind.  283;  2  Parson's  N.  & 
B.  405.  Both  parties  must  concur  in 
.this  intent ;  the  borrower  to  give,  and 
the  lender  to  accept,  usurious  interest. 
State  Bank  v.  CoqulUard,  6  Ind  232; 
Evans  v.  Negley,  13  S.&  R.  218;  Leav- 
itt  v.  De  Launj,  4  Comst.  364;  Agt, 
Bank  v.  Bissell,  12  Pick.  586;  Bank  v. 
Waggener,  9  Pet.  378:  Lloyd  v.  Scott, 


4  Id.  205.  The  intent  which  is  essen- 
tial is,  not  to  violate  the  statute,  but 
to  take  more  than  the  rate  fixed  by 
law.  Abb.  Tr.  Ev.  793;  Fiedler  v. 
Parrin,  50  N.  Y.  437.  The  intent 
may  be  deduced  from  the  facts 
proved,  as  by  the  reservation  of  inter- 
est in  excess  of  the  legal  limit,  etc.*' 

aN.  E.  Mtge.  Sec.  Co.  v.  Aughe, 
12  Neb.  506,  and  cases  cited. 

'Moniteau  Natl.  Bank  v.  Miller, 
II  Rep.  847;  Campbell  v.  McHarg,  9 
Iowa,  354. 

4  Bank  v.  Miller,  11  Rep.  847,  and 
cases  cited. 
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was  entered  into,  and  then  allege  the  facts  showing  that  the 
contract  was  usurious.^ 

In  his  answer,  the  defendant  may  allege  that  the  note  set 
forth  in  the  petition  was  made  and  delivered  to  the  plaintiff  by 
the  defendant  upon  the  usurious  agreement  between  them, 
that  the  plaintiff  should  receive  from  the  defendant,  and  the 
defendant  should  pay  the  plaintiff  for  the  loan  of  money,  to  wit, 

the  sum  of  $ ,  a  greater  sum  than  per  cent,  per 

annum,  to  wit,  per  cent,  per  annum;  that  the  sum   of 

$ was   reserved  from  the  amount  of  said  loan  by  the 

plaintiff,  and  the  defendant  received  from  said  plaintiff  only  the 

sum  of  $ ,  the  remainder  of  said  sum   of  $ being 

reserved  by  said  plaintiff  as  a  part  of  the  interest  on  said  note, 

although  said  note  was  made  for  the  full  sum  of  $ ,  as 

stated  in  said  petition. 

VOLUNTARY  P^AYMENT. 

A  voluntary  payment  cannot  be  recovered  back. 

This  is  the  general  rule,  but  as  to  what  constitutes  a  volun- 
tary payment  the  courts  are  not  entirely  agreed. 

The  general  rule,  however,  is  that  if  a  party,  with  knowledge 
of  all  the  facts,  voluntarily  satisfies  a  charge  against  him,  he 
cannot  afterward  recover  back  the  money  so  paid.* 

Money  paid  under  a  mistake  of  fact,  however,  or  obtained 
by  misrepresentations  or  fraud,  may  be  recovered  back. 

Tlie  doctrine  of  voluntary  payment  rests  upon  the  ground 
that  a  party  having  full  knowledge  of  the  facts  in  the  case, 
who  satisfies  the  demand,  is  concluded  thereby.  Otherwise, 
the  right  to  recover  might  be  almost  interminable. 

In  settings  up  the  defense  of  voluntary  payment,  the 
defendant  may  allege,  in  his  answer,  that  at  the  time  stated  in 

^  Curtis  VI  Mast  en,  ii  Paige  Ch.  15.  can  see  that  it  is  such  a  violation  of  the 

It  is  said  (p.  17):  **The  objection  to  the  statute  as  rendered  the  contract  void  for 

general  charge  of  usury  is,  that  although  usury,  etc. " 

the  court  is  bound  to  take  notice  of  our  '  Bank  v.    Daniel,  12   Peters,  32 ; 

laws,  the  defendant  who  attempts  to  set  Woodbum  v.  Stout,  28  Ind.  77;  Jacobs 

up  the  defense  of  usury  must  state  the  v.  Morange,  47  N.  Y.  57 ;   Gilson  u. 

particular  facts  and  circumstances  of  the  Bingham,  43  Vt.  41a 
supposed  agreement,  so  that  the  court 
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said  petition  the  piaintiflf,  with  full    knowledge  of  the  facts  in 

the  case,  voluntarily  paid  the  sum  of  $ ,  as  alleged  in  said 

petition,  in  full  satisfaction  of  said  demand. 


WARRANTY. 

Warranty.  If  a  sale  was  with  .warranty,  and  an  action  is 
brought  to  recover  for  the  goods,  the  defendant  may  allege  a 
breach  thereof,  and  recover  compensation  to  make  up  the  dif- 
ference between  what  the  goods  are  and  what  they  ought  to 
be  under  the  contract.  The  facts  constituting  the  breach  must 
be  pleaded. 

The  purchaser  has  a  right  to  have  just  such  goods  as  the 
vendor  agreed  to  sell,  and  compensation  for  the  whole  differ- 
ence by  which  they  fall  short  of  this.  ^ 

The  defendant,  in  his  answer,  may  allege  that  the  goods 
described  in  the  petition  were  sold  to  the  defendant  by  sample 
and  delivered  in  packages,  and  without  an  opportunity  for  the 
defendant  to  examine  the  same;  that  at  the  time  the  defend- 
ant purchased  said  goods  the  plaintiff  represented  that  said 
goods  should  be  of  good  quality  and  free  from  defects  of  any 
kind  [state  the  warranty  in  full],  whereas,  in  fact,  said  goods 
were  defective  and  unmarketable  [state  wherein  the  defects 
exist],  which  facts  were  unknown  to  the  defendant  at  the 
time  he  received  the  same,  and  said  goods  were  worth  not  to 
exceed  the  sum  of  $ .  The  defendant,  therefore,  has  sus- 
tained damages  in  the  premises  in  the  sum  of  $ ,  which 

sum  he  prays  may  be  deducted  from  the  amount  claimed  by 
the  plaintiff. 

WASTE. 

An  action  of  waste  lies  against  a  tenant  for  life  or  for  years 
in  favor  of  him  only  who  has  the  next  immediate  estate  of  in- 
heritance in  remainder  or  reversion. 

*  Clare  V.  Manyard,  7  C.  &  P.  741;  Thompson,  4  Gratt.    121;    Vorhecs  v. 

Cartis  V.    Hannay,  3  Esp.  82;    Wood-  Earl,  2  Hill,  288;  Freeman  v.   Clutc,  3 

ward  V.  Thacher,  21  Vt.  580;  Worthy  Barb.  424;  Comstock  v.  Hutchinson,  10 

V.  Patterson,  20  Ala.  172;  Slaughter  v.  Id.   211;  Gary  v.  Gruman,  4  Hill,  625; 

McR&e,   3  La.  An.  455;    Thornton  v.  3  Parsons  on  Contracts,  211. 
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At  common  law  the  answer  in  an  action  of  waste,  where  it 
was  denied,  was  that  the  defendant  "  did  not  make  any  waste, 
sale  or  destruction  in  the  messuage  and  premises  aforesaid,  as 
the  plaintiff  in  his  written  declaration  has  supposed." 

This  form  was  supposed  to  put  in  issue  only  the  facts  and 
circumstances  of  the  waste  done.  ^ 

Defenses.  If  the  defendant  contest  the  plaintiff's  title,  or 
would  show  any  matter  in  excuse  or  justification,  as  that  he 
cut  timber  for  repairs,  wood  for  fuel,  or  has  subsequently 
repaired  the  damage  before  the  bringing  of  the  action,  or  that 
he  did  the  act  by  license  from  the  plaintiff,  or  other  grounds 
of  defense,  he  must  plead  the  defense  specially.* 

The  law  of  waste  in  the  different  states  in  this  country  is 
not  precisely  the  same  as  in  England,  but  is  adapted  to  the 
condition  and  circumstances  of  a  n^w  country  still  in  progress 
of  settlement. 

No  act  of  a  tenant  amounts  to  waste  unless  it  is  or  may  be 
prejudicial  to  the  inheritance  or  to  those  who  are  entitled  to 
the  reversion  or  remainder,  and  the  question  to  what  extent 
wood  and  timber  may  be  cut  and  appropriated  without  waste, 
is  one  of  fact  for  the  jury  to  determine  under  the'direction  of 
the  court.  * 

Answer.  If  the  defendant  denies  the  commission  of 
tfrastOy  he  may  allege  that  he  kept  said  premises  in  repair,  and 
did  not  use  them  in  an  improper  and  untenant-like  manner,  but 
cultivated  and  managed  the  same  in  accordance  with  good 
husbandry  and  the  usual  custom  in  such  cases. 


WAYS. 

A  public  way  may  be  established  either  by  pursuing  the 
statutory, mode  or  by  dedication.  If  by  dedication,  it  must 
have  been  made  by  the  owner  of  the  fee,  or  at  least  with  his 
assent.     The  act  of  a  tenant  will  not  bind  the  landlord,  although, 

*  2  Greenl.  Ev.  $  652.  Stearns,  1 1  Met.  304;  Crockett  v.  Crock- 

«  2  Greenl.  Ev.  §  653.  ett,  2  O.  S.  180;  M'CuUough  v.  Irvine, 

5  2  Greenl.  Ev.  §  656;  Jackson  v.  13  Pa.  St.  438;  Smith  v.  Jewett,  40  N. 

Jgfownson,   7  Johns.   227;   Pynchon  v.  H.  530. 
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after  a  great  lapse  of  time  and  frequent  change  of  tenants^  the 
knowledge  and  consent  of  the  landlord  may  be  presumed.^ 

The  evidence  of  dedication  may  be  rebutted  by  proof  of 
any  acts  on  the  part  of  the  owner  of  the  soil  showing  that  he 
did  not  dedicate  the  right  of  way,  but  merely  intended  to  give 
license  to  pass  over  his  land. 

This  interruption,  however,  as  by  the  erection  of  a  gate,  is 
not  conclusive  upon  the  question  of  dedication. 

Answer.  If  the  answer  of  the  defendant  is  license,  he 
may  allege  that  the  so-called  trespasses  set  forth  in  the  plaintiff's 
petition  were  committed  by  the  leave  and  license  of  said 
plaintiff,  granted  to  the  defendant  for  that  purpose. 

If  lie  pleads  a  public  way,  he  may  allege  that  a^  the  time 
of  committing  the  alleged  trespasses  set  forth  in  the  petition, 
there  was,  and  for  — = —  years  had  been,  a  public  road  or  way 
through  and  over  the  premises  of  the  plaintiff  described  in 
the  petition,  free  for  all  travelers  to  pass  and  repass  at  pleasure; 

that  on  the  day  of the  defendant  did  pass  along 

said  public  road  or  way,  as  he  lawfully  might,  and  the  acts 
above  set  forth  are  the  same  of  which  the  plaintiff  complains 
in  his  petition. 

WATBR-COURSB. 

Water-course.  At  common  law  the  proprietor  of  lands 
upon  the  banks  of  a  river  may  use  the  water  of  the  river  in 
any  way  not  inconsistent  with  the  public  easement  or  private 
rights,  and  neither  the  state  nor  any  individual  has  a  right  to 
divert  the  water  to  his  injury. 

If  a  party  owns  the  land  on  both  banks  of  a  river,  he  to 
that  extent  owns  the  entire  river,  subject  only  to  the  easement 
of  navigation;  and,  if  he  owns  the  land  on  one  bank  only,  his 
right  extends  to  the  middle  of  the  main  channel,  subject  to  the 
same  easement.  * 

Adverse  enjoyment.  Uninterrupted  adverse  enjoyment  of 
the  use  of  water  in  a  particular  manner  for  such  length  of  time 

*  2  Greenl.  £v.  $  663,  and  cases  2  Johns.  Ch.  162;  McCord  v.  High,  24 
cited.  la.   336;   Wadsworth  v.  Tillotson,   15 

•  Walker  v.  Board  of  Public  Works,  Conn.  366. 
16  Ohio,  540;  Gardner  v.  Newburgh, 
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as  to   bar   an   action   under   the   statute  of  limitations,  is  a 
complete  defense.^ 

License.  The  defendant  may  also  plead  a  license,  and  this, 
if  proved,  will  defeat  a  recovery  by  the  plaintiff. 

As  a  water  right  is  an  incorporeal  hereditament,  it  can  only 
be  assigned  by  a  conveyance,  devise  or  other  writing.* 

Under  the  code  the  defendant  may  set  up  any  defense 
which  shows  his  use  of  the  water  to  have  been  rightful. 

Answer*  Thus,  the  defendant,  in  his  answer,  may  deny 
the  diversion  of  the  water,  or  may  admit  such  diversion,  and 
plead  that  the  same  has  been  continued  uninterruptedly  for 
more  than  [twenty]  years  next  before  the  commencement  of 
the  action,  etc. 

WILLS. 

Wills,  construction  of.  A  court  of  equity  regards  execu- 
tors and  administrators  as  trustees,  and  the  persons  to  whom 
bequests  are  made,  as  the  cestuis  que  trust.  It  therefore  pos- 
sesses jurisdiction  over  trusts,  and  it  becomes  its  duty,  when  a 
proper  application  is  made,  to  construe  wills  and  compel  their 
execution  by  the  executors  or  other  persons  to  whom  a  duty 
in  relation  thereto  is  confided. 

In  constrningr  a  will,  the  intention  of  the  testator  is  to 
govern,  if  consistent  with  the  rules  of  law. 

The  testator,  however,  cannot  create  a  trust  whicli  the  law 
prohibits,  nor  suspend  the  power  of  alienation  nor  the  absolute 
ownership  oC  property  beyond  the  period  allowed  by  law,  nor 
create  any  other  interest  in  property  which  the  law  does  not 
permit.  * 

The  testator  is  not  bound  to  use  any  particular  form  of  words 
to  devise  or  bequeath  a  legal  interest  in  property,  provided  his 
intention  appears  from  his  language. 

This  intention  is  to  be  gathered  from  the  whole  will  taken 
together,  and  not  from  the  words  of  any  particular  provision  or 
clause  when  taken  by  itself  ^ 

'  Pillsbury  v.  Moore,  44  Me.  154 ;  107;  Cocker  v.  Cowper,  i  C.  R.  &  M. 

Smith  V.  Adams,  6  Paige  Ch.  435;  Bealey  418;  Cook  Y.  Holmes,    11  Mass.  528; 

V.  Shaw,  6  East  T.  R.  208 ;  Bucklin  v.  Houston  v.  Laffee,  46  N.  H.  505. 

Trncll,  54  N.  H.  122.  »  Willard's  Eq.  490,  and  cases  cited. 

*  Fentinam  v.  Smith,  4  East  T.  R.  <  Willard's  £q.  490. 
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WORK  AND   LABOR. 


In  an  action  to  recover  damages  for  wrongful  dismissal,  the 
defendant,  in  his  answer,  alleged  that  the  plaintiff  did  not,  while 
he  was  in  the  defendant's  employ,  under  the  agreement,  use  his 
best  endeavors  to  promote  the  interest  of  the  defendant, 
according  to  the  agreement,  and,  therefore,  the  defendant  dis* 
missed  the  plaintiff  and  refused  to  pay  him  any  salary  after 
such  dismissal;  it  was  held  sufficient.^ 

Implied  promise.  A  promise  by  the  servant  to  obey  the 
lawful  and  reasonable  orders  of  the  master  v/ithin  the  scope  of 
his  contract,  is  implied  by  law,  and  a  breach  of  this  promise  in 
a  material  matter  will  justify  the  master  in  discharging  him.' 

The  defendant  may  set  up  any  defense  that  he  may  have, 
such  as  a  denial  of  employment,  termination  of  the  term  of 
service,  disobedience  of  orders,  neglect  of  duty,  etc. 


734- 


^  Lomax  v.  Arding,  io£xch.H.&  G. 
-*  Spain  V.  Amott,  2  Stark.  256; 


CaUo  V.  BroDncker,4  C.  &  P.  518 ;  Amor 
V.  Fearon,  9  A.  &  £.  548 ;  2  Parsons  on 
Contracts,  35. 


CHAPTER  XII. 
Counter-claim  and  Set-off. 

The  distinction  between  a  defense  and  counter-claim  must 
be  kept  in  view. 

A  defense  goes  to  defeat  the  plaintiff's  cause  of  action. 

It  is  d^ensive  merely,  arid  if  established  in  full,  may  cause 
the  action  to  be  dismissed  at  the  plaintiff's  costs. 

A  counter-claim  is,  in  fact,  a  cross-action,  and  the  cause  of 
action  set  forth  in  the  answer  must  show  an  existing  liability 
of  the  plaintiff  to  the  defendant.  In  other  words,  the  answer 
must  state  a  cause  of  action.  This  counter-claim  exists  in 
three  classes  of  cases.  Firsts  where  the  cause  of  action  arises 
out  of  the  contract  on  which  the  action  is  brought.  Second^ 
where  it  arises  out  of  the  transaction  upon  which  the  action  is 
based.  Thirds  where  it  is  connected  with  the  subject  of  the 
action.     But  little  difficulty  will  be  experienced  in  these  cases. 

The  action  and  counter-claim  may  be  on  contract  or  tort, 
and  the  relief  demanded  may  be  either  legal  or  equitable,  as 
the  nature  of  the  case  may  require,  ^ 


^  In  most  of  the  code  states  the  pro- 
visions as  to  counter-claim  are  as  follows: 
**  The  counter-claim  mentioned  in  the  last 
section  mast  be  one  existing  in  favor  of 
a  defendant  and  against  a  plaintiff,  be> 
tween  whom  a  several  judgment  might 
be  had  in  the  action,  and  arising  out  of 
one  of  the  following  causes  of  action: 
1st.  A  cause  of  action  set  forth  in  the 
complaint  as  the  foundation  of  plaintifPs 
claim,  or  connected  with  the  subject  of 
action.  2d.  In  a  cause  of  action  aris- 
ing on  contract,  any  other  cause  of  ac- 
tion arising  also  on  contract,  and  exist- 
ing at  the  commencement  of  the  action.** 
Bliss  on  Code  PI.  $  369.    The  codes  of 


Kansas,  Arkansas,  Ohio  and  Nebraska 
contain  only  the  first  subdivision,  but 
there  is  a  provision  for  set-off  substantially 
the  same  as  in  the  second.  Id.  The  word 
**  counter-claim "  undoubtedly  was  in* 
tended  to  include  any  claim  in  favor  of 
the  defendant  and  against  the  plaintiif 
arising  out  of  the  contract  or  trans- 
action which  is  the  fowidation  of  the 
plaintiff's  claim,  or  connected  with  the 
subject  of  the  action.  The  first  subdi- 
vision is  not  limited  to  actions  on  con- 
tract, while  the  second  is;,  the  only  Ihn- 
itation,  therefore,  upon  the  claim  wider 
the  first  subdivision  is,  that  it  shall  arise 
out  of  the  cause  of  action  or  be  coo* 
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Valid  counter-claims.  Thus,  in  an  action  by  a  mortgagee 
after  sale  on  foreclosure  to  recover  a  deficiency,  the  mortgagor 
may  set  up  as  a  counter-claim,  waste  committed  by  the  mort- 
gagee in  possession  between  the  decree  and  sale.^  In  an  ac- 
tion to  recover  rent,  the  tenant  may  set  up  as  a  counter-claim 
injury  sustained  by  him  from  the  landlord's  interference  with 
the  leased  property.*  So  the  lessee  may  set  up  the  breach  of 
another  covenant,  as  to  repair.  • 

And  in  an  action  on  a  note  given  for  the  lease  of  a  farm,  a 
counter-claim  that  the  defendant  falsely  represented  that  the 
farm  was  underdrained,  whereby  the  defendant  was  injured, 
etc. ,  was  sustained* 

In  an  action  to  recover  the  purchase  price  of  property  sold, 
breach  of  warranty  or  fraud  is  a  valid  counter-claim.  So,  in 
an  action  on  a  note,  an  answer  that  the  defendanthad  deposited 
certain  stocks  as  collateral  security,  which  the  plaintiff  had 
wrongfully  converted.  *  A  counter-claim  for  damages  in  assault 
and  battery,  arising  out  of  the  same  affray,  was  sustained.® 


nected  therewith.  The  reasons  for  this 
construction  are  .very  clearly  set  forth  by 
the  Supreme  Court  of  Indiana,  in  Judah 
V.  Trustees,  16  Ind.  56-60,  as  follows: 
"  As  proceedings  50  distinct  as  those  were 
at  law  and  in  equity  are  no  longer  re- 
quired to  be  separated,  but  are  no>y 
blended  in  one  action,  we  are  unable  to 
see  any  reason  for  requiring  two  actions 
to  determine  a  controversy  in  which  the 
rights  of  each  party  are  so  dependent 
upon  the  rights  of  the  other  as  in  the 
case  at  bar."  This  was  an  action  for 
conversion  of  certain  bonds,  and  the  de- 
fendant set  up  a  counter-claim  for  certain 
services.  See  also  Tarwater  v.  H.  &  St. 
J.  Ry.  Co.,  42  Mo.  193;  McArthur  v. 
Green  Bay  Canal  Co.,  34  Wis.  139-146; 
Walsh  v.  Hall,  66  N.  C.  233-237;  Slone 
V.  Slone,  2  Mete.  (Ky.)  339.  The  clear 
intention  of  the  framers  of  the  code  was 
that  the  court  in  one  action  should  settle 
all  matters  in  controversy  relating  to  the 
contract  or  transaction  which  is  the 
foundation  of  the  suit.  The  word  "  trans- 
action" is  much  more  comprehensive 


than  the  word  "contract."  Fletcher  v. 
Holmes,  25  Ind.  465-6;  Tucker  v.  Ins. 
Co.,  7  Grant  Ch.  1 23.  And  may  include  a 
contract  with  all  its  incidents,  as  in  Jones 
V.  Steamship  Cortes,  17  Cal.  487,  or  re- 
late to  matters  entirely  in  tort,  as  in 
Harris  v.  Avery,  5  Kas.  146.  Any 
cause  of  action,  therefore,  whatever  its 
nature,  arising  out  of  the  cause  of  ac- 
tion, or  connected  therewith,  in  favor  of 
the  defendant  and  against  the  plaintiflT, 
is  a  proper  counter-claim.  Any  other 
construction  would  frequently  defeat  the 
ends  of  justice,  by  preventing  a  full  ex- 
amination of  the  matter  in  controversy, 
where  the  rights  of  the  parties  were  so 
dependent  upon  each  other  that  they 
must  necessarily  be  considered  together, 
to  render  a  correct  judgment. 

^  Smith  v.  Fife,  2  Neb.  10 ;  Allen  v. 
Shackelton,  15  O.  S.  145. 

*  Gocbel  V.  Hough,  26  Minn.  252. 
'  Orton  V.  Noonan,  30  Wis.  61 1. 

*  Norris  V.  Tharp,  65  Ind.  47. 

*  Ainsworth  v.  Bowen,  9  Wis.  348. 
^  Slone  V.  Slone,  2  Mete.  (Ky.)  339. 
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So,  in  an  action  to  recover  damages  for  negligence »  causing 
a  break  in  a  canal,  a  counter-claim  for  damages  against  the 
plaintiff  for  negligence  in  causing  the  break  was  held  proper.  ^ 

The  term  counter-claim  applies  to  any  claim  of  the  defend- 
ant against  the  plaintiff  arising  out  of  or  connected  with  the 
contract  or  transaction  which  is  the  subject  of  the  action.  * 

The  word  counter-claim  is  a  new  word  introduced  by  the 
codes,  and,  although  many  common  law  pleaders  have  caviled  at 
its  signification  and  use,  yet,  as  defined  in  the  code,  it  is  a  com- 
prehensive term,  and  evidently  intended,  as  far  as  possible,  to 
settle  in  one  suit  all  matters  in  controversy  between  the  par- 
ties. Therefore,  where  the  counter-claim  arises  out  of  the  action 
or  is  connected  with  the  subject  matter  thereof,  a  counter-claim, 
even  if  the  damages  are  unliquidated,  may  be  pleaded  as  a  de- 
fense; while  under  the  second  subdivision,  where  the  action  is 
on  contract,  any  other  cause  of  action  arising  on  contract  which 
was  in  possession  of  the  defendant  at  the  commencment  of  the 
suit,  may  be  pleaded  in  his  favor.  ^ 

Unreasonable  delay.  In  an  action  on  a  contract  for  the 
price  of  personal  property,  as  stone,  the  defendant  may  counter- 
claim damages  for  -  unreasonable  delay  in  supplying  it, 
causing  loss  of  time  and  expense,  and  making  it  necessary  for 
the  defendant  to  procure  a  portion  of  it  elsewhere.  And  an 
acceptance  of  and  use  of  the  stone  furnished  does  not  deprive 

him  of  his  right  of  counter-claim.^ 

Claims  not  due.  Insolvency.  In  Kentucky  a  bank  has  an 
equitable  right  to  set  off  against  deposits  made  with  it  by  an 
insolvent  before  making  an  assignment  for  the  benefit  of  credit- 
ors, a  debt  due  from  such  insolvent  person  which  was  not  due 

« 

at  the  time  of  the  assignment.  ^ 


*  McArthur  v.  G.  B.  &  M.  Canal 
Co.,  34  Wis.  139. 

'It  may  be  defensive  merely,  and  so 
defeat  the  plaintiff's  cause  of  action,  or 
the  defendant  may  ask  for  and  obtain 
such  affirmative  relief  as  his  counter- 
claim may  entitle  him  to.  It  is  subject 
to  amendment  in  the  same  manner  as  a 
petition,  and  it  is  to  be  liberally  construed. 

'  A  counter-claim  consists  of  dis- 
tinct and  independent  cause  or  causes  of 
35 


action  in  favor  of  the  defendant,  and  he 
becomes  in  respect  thereto  an  actor  — 
the  plaintiff  and  defendant  in  respect  to 
the  matters  in  controversy,  each  being  a 
plaintiff  and  defendant.  Francis  v.  Ed- 
wards, 77  N.  C.  271. 

*  Schweickhart  v.  Stuewe,  36  N. 
W.  R.  605;  Getty  v.  Rountree,  2Chand. 
[Wis.],  28 ;  Fisk  V.  Tank,  12  Wis.  276. 

*  Kentucky,  etc.,  assignee  v.  Mer- 
chants* Nat.  Bank,  13  S.  W.  R.  910. 
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Fraudttlent  representations.  In  an  action  on  a  bond  given 
to  secure  the  plaintiff  against  costs  and  expenses  in  a  certain 
case,  a  claim  for  damages  resulting  from  fraud  and  misrepre- 
sentation of  the  plaintiff,  by  reason  of  which  the  defendant 
executed  the  bond,  is  a  proper  counter-claim.^ 

Defense  and  counter-claim.  In  many  cases  the  facts  may 
be  such  as  to  constitute  both  a  defense  and  a  counter-claim. 
Thus,  in  an  action  for  breach  of  contract  of  employment,  the 
defendant,  as  a  justification  in  discharging  the  plaintiff,  may 
allege  the  failure  of  the  plaintiff  to  faithfully  perform  his  duty, 
by  reason  whereof  the  defendant  had  sustained  damages  in  a 
specified  amount.  This  will  constitute  both  a  defense  and  a 
counter-claim.* 


/ 


SET-OFF. 

Set-off  was  unknown  to  the  common  law,  although  in  courts 
of  equity  cross-demands  were  frequently  set  off  against  each 
other,  the  less  being  deducted  from  the  greater. ' 

The  statute  2  Geo.  II.,  c.  22,  ^13,  made  perpetual  by  8 
Geo.  II.,  c.  24,  ^  4,  provided  for  setting  off  mutual  debts;  and 
the  law  of  set-off  at  the  present  time  may  be  said  to  consist  of 
the  rules  and  principles  derived  from  adjudications  upon  the 
above  statutes.  *  A  set-off  is  allowable  in  all  cases  of  mutual 
debt  in  the  same  right.  The  policy  of  the  law  is  to  settle  in 
one  action,  so  far  as  may  be,  all  claims  arising  between  the 
same  parties  upon  contract. 


'  Thomson  v.  Sanders,  ii8>N.  Y. 
252. 

'  Lancaster  Mg.  Co.  v.  Colgate,  12 
O.  St.  344.  It  is  said,  pp.  355-356: 
"The  facts  stated  in  the  third  defense 
seem  to  us,  therefore,  to  constitute  a  suffi- 
cient bar  to  the  plaintiff's  action.  They 
appear  to  be  stated  in  the  answer  as  a 
ground  of  defense,  and  are  regularly 
nimibered  as  such,  according  to  the  re- 
quirements  of  the  code.  It  is  true  that 
they  are  followed  by  a  counter-claim  for 
the  amount  of  damages  sustained  by  the 
defendant  below,  by  reason  of  the  same 
breaches    of    covenant    for    which   the 


plaintiff  was  lawfully  discharged.  We 
see  no  good  reason  why  the  same  breaches 
of  covenant  on  the  part  of  the  plaintiff 
below  might  not  justify  his  discharge,  and 
thus  constitute  a  defense  to  the  action, 
and  at  the  same  time  be  a  ground  of 
counter-claim  for  damages." 

*  See  Green  v.  Farmer,  4  Burr. 
222a  Although  the  term  "set-off"  is 
not  used  in  most  of  the  codes,  yet  the 
words  "  any  other  cause  of  action  also 
arising  on  contract,"  etc.,  in  favor  of 
the  defendant,  clearly  include  set-offl 

*  Raymond  v.  Green,  12  Neb.  215. 
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There  is  some  conflict  in  the  authorities  as  to  whether  or 
not  unliquidated  damages  arising  upon  contract  can  be  set  off. 
The  weight  of  authority  and  the  better  reason  seem  to  be 
in  favor  of  the  proposition.  ^ 

Money  due  to  or  owingr  by  the  cestui  que  trust.  Where  an 
action  is  brought  by  or  against  a  trustee  in  that  capacity, 
money  due  to  or  from  the  cestui  que  trust  may  be  set  off,  he 

being  the  real  party  in  interest.* 

In  a  Joint  action  agrainst  principal  and  surety,  a  demand 
due  from  the  plaintiff  to  the  principal  debtor  may  be  set  off.  * 
A  person  dealing  with  an  agent,  believing  him  to  be  a  princi- 
pal, is  entitled  to  the  same  rights  of  set-off  as  though  the  agent 
was  a  principal.*     But  not  if  he  knew  of  the  agency. 

Joint  and  separate  debts.  A  counter-claim  alleging  a 
debt  due  defendant  and  a  former  partner,  or  a  stranger  to  the 
action,  is  not  available.^  It  must  be  a  cause  of  action  in  favor 
of  all  the  deCendants,  if  more  than  one,  and  against  all  the 
plaintiffs,  if  more  than  one,  and  which  the  defendant  or  defend- 
ants might  have  brought  an  action  on  when  suit  was  com- 
menced.® 

ESxception,  principal  and  surety.     In  an  action  on  a  joint 

debt  against  the  principal  and  surety,  a  demand  due  from  the 
plaintiff  to  the  principal,  under  the  provisions  of  the  code,  may 
be  set  off  against  the  claim  of  the  plaintiff.^ 

Jud^rments  set  olT.  Exemption.  Judgments  held  by  ad- 
verse parties  do  not  extinguish  each  other  where  the  property 
of  one  of  such  debtors  is  exempt  from  execution.®  In  other 
words,  where  the  debtor  is  entitled  to  claim  the  judgment  of 
the  plaintiff  as  exempt  property. 

Principal  and  surety.    Parties.     If  the  principal  debtor  is 

*  See  Pom.  on  Rem.  $$  793-9*  offset  a  note  signed  by  a  principal  and 
'  2  Parsons  on  Cont.  743,  and  notes.  his  surety  against  a  note  running  lo  such 
3  Wagner  v.    Stocking,   22   O.    S.        principal  alone,  the  debt  in  such  case  be- 

297;  Raymond  v.  Green,  12  Neb.  215.        ing  considered  as  the  debt  of  the  princi- 

*  2  Parsons  on  Cont.  743.  pal. "  Brundridge  v.  Whitecomb,  i  Chip. 

*  McGuire  v.  Lamb,  Supreme  Court  Vt.  180;  Ashley  v.  Willard,  2  Tyler,  391; 
of  Idaho,  17  Pac.  R.  749.  Stewart  v.  Coulter,  12  S.  &  R.  252;  Sol- 

*  Corbett  v.  Hughes,  75  Iowa,  281.  liday  v.  Bissey,  12  Penn.  St.  347;  Leach 
'  Wagner  v.  Stocking,  22  O.  S.  297;        v.  Lambeth,  14  Ark.  668;  Kent  v.  Rogers, 

Andrews  v.  Varrell,  46  N.  H.  17.     In        24  Mo.  306;  Newell  v.  Salmons,  22  Barb^ 

the  latter  case  it  is  said:   "  It  is  not  con-        647. 

sidered  as  conflicting  with  this  rule  to  "  Atkinson  v.  Pittman,  47  Ark.  464. 
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not  a  party  to  the  action,  a  judgment  in  his  favor  in  a  former 

action  is  not  allowable  as  a  set-off  in  favor  of  the  sureties.^ 

Claims  in  different  rigrlits.     To   authorize   a  set-off,  the 

claims  must  exist  in  the  same  right.     Therefore,  a  judgment  in 

favor  of  a  party  as  trustee  cannot  be  set  off  against  one  in  his 

own  right.  * 

Defendant  must  be  owner  of  set-off  when  action  is 
brought.    A  promissory  note  or  other  thing  purchased  after 

the  bringing  of  the  action,"  is  not  available  as  a  set-off.     Nor 

will  such  set-off  be  rendered  available  upon  the  ground  that 

the  plaintiff  is  insolvent.*  « 

Negotiable  instrument.  A  set-off  in  favor  of  the  maker 
of  a  negotiable  instrument  transferred  in  good  faith  before 
due,  is  not  available  as  a  defense.  If,  however,  it  is  trans- 
ferred after  due,  such  defense  may  be  pleaded.* 

Answer,  counter-claim.  The  defendant,  after  stating  in 
his  answer  any  matter  of  defense,  may,  in  addition,  plead  what- 
ever counter-claim  he  may  have. 

Thus,  in  an  action  for  the  transportation  of  goods,  the  de- 
fendant may  allege  that  the  plaintiff,  in  transporting  said  goods, 
so  negligently  and  carelessly  performed  that  duty  that  a  [third] 

part  of  said  goods,  of  the  value  of  $ ,  was  wholly  lost 

to  the  defendant,  and  a  further   portion    thereof,  viz.:  One- 
fourth  part,  of  the  value  of  $ ,  was  damaged  by  [water] 

to  the  extent  of  $ ,  and  such  loss  and  damage  were  wholly 

caused  by  the  negligence  of  the  plaintiff. 

Answer,  set-off.  After  setting  up  such  defenses  as  he  may 
have,  the  defendant  may  plead  a  set-off.  Thus,  suppose  the 
set-off  to  be  a   promissory   note.     He   may   allege   that  on 

the day  of the  plaintiff  made  and  delivered  to  the 

defendant  a  promissory  note  as  follows:  [copy  note].. 

Second.  No  part  of  said  note  has  been  paid,  and  there  is 
now  due  from  the  plaintiff  to  the  defendant  thereon  the  sum 

of  $ ,  for  which,  with  interest  from  the day  of , 

he  prays  may  be  set  off  against  the  claim  of  the  plaintiff,  and 

*  Thalheimer  v.  Crow,  13  Colo.  397.  Enter  v.  Quesse,  30  S.  C.  126;  Straus 

2  Daniel  v.  Bash,  80  Ga.  218;  State  v.  Eagle  Ins.  Co.,  5  O.  S.  59  ;  Davis  v. 

V.  Donegan,  6  S.  W.  R.  693;  Miller  v.  Neligh,  7  Neb.  82. 

Mickel,  9  Colo.  331.  *  Edney  v.  Willis,  23  Neb.  61. 

^  Russell  V.  Koonce,  104  N.  C.  237; 
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that  he  recover  judgment  for  the  excess  thereof,  viz.:  $ , 

and  costs  of  suit. 

Joint  and  separate  answers.  In  all  cases  where  the  inter- 
ests of  the  defendants  are  the  same,  and  they  appear  by  the 
same  attorney,  the  answers  should  be  joint.  Where,  however, 
the  interests  of  defendants  are  diverse  and  conflicting,  they 
should  file  separate  answers,  and  appear  by  separate  attorneys. 

The  separate  answer  of  each  defendant  must  contain  suf- 
ficient facts  to  constitute  a  defense  in  whole  or  in  part,  a 
counter-claim,  or  set-off,  or  all  of  these  combined,  in  favor  of 
the  answering  defendant  and  against  the  plaintiff.  If  the 
answer  contains  more  than  one  count,  each  defense  or  cause  of 
action  must  be  complete  in  itself.  Where,  however,  the  same 
facts  are  applicable  to  all  the  counts,  as  where  the  defendant  is 
receiver,  trustee,  etc.,  and  this  fact  is  necessary  to  his  defense, 
he  may  state  the  facts  in  regard  to  the  same  in  the  first  count, 
and  thereafter  refer  to  that  without  restating  such  fstcts  in  the 
subsequent  counts. 


CHAPTER  XIII. 
Cross-Petition  or  Complaint. 

*  • 

Under  the  foriher  chancery  practice  a  defendant's  answer 
was  in  all  cases  defensive  only.  If  he  desired  affirmative  relief, 
he  must  file  a  cross-bill;  but  the  cross-bill  could  not  introduce 
any  matter  not  embraced  in  the  plaintiff's  bill.* 

The  counter-claim  of  the  code,  therefore,  is  broader 
than  the  cross-bill  of  the  former  chancery  practice,  as  it 

may  include  not  only  matters  arising  out  of  those  embraced  in 
the  plaintiff's  petition,  but  also  matters  connected  therewith. 
It  is  very  clear  that  as  to  all  matters  of  defense  or  for  affirmative 
relief  aorainst  the  plaintiff,  where,  before  the  code,  a  cross-bill 
would  have  been  necessary,  the  facts  may  now  be  stated  in  the 
defendant's  answer,  and  the  court  will  grant  appropriate  relief. 
As  against  the  plaintiff,  therefore,  a  cross-complaint  is  un- 
necessary. 

Where  a  defendant  seeks  relief  agrainst  a  co-defendant, 
he  must  state  the  facts  showing  his  right  to  the  relief  prayed  for. 
This  he  cannot  do  in  an  answer  to  the  plaintiff's  cause  of  action, 
for  the  reason  that  the  facts  relate  entirely,  or  nearly  so,  to  mat- 
ters in  controversy  between  two  or  more  of  the  defendants. 
The  defendant,  therefore,  should  state  his  cause  of  action  against 
his  co-defendant  in  a  cross-petition,  to  which  his  co-defendant 
may  answer,  and  the  issues  be  made  up  as  in  an  original  action.  ^ 
If  there  is  no  appearance,  summons  should  be  issued  and  served 
as  in  the  commencement  of  an  action,  and  the  same  time  will 
be  given  to  make  up  the  issues.' 

■  Mitf.  £q.  PL  8i.  rales  of  the  coort.  It  is  probable,  how- 
'  Fletcher  v.  Holmes,  25  Ind.  465-6;  ever,  that  in  the  absence  of  a  statute  or 
Tucker  v.  Life  Ins.  Co.,  63  Mo.  588.  rules  of  a  court  to  the  contrary,  that 
*  A  cross-petition  is  in  reality  a  new  where  the  cross-petition  is  61ed  on  or 
action  as  between  the  defendants  in  that  before  the  answer  day,  that  no  other  no- 
proceeding.  The  procedure  as  to  notice  tice  than  that  required  on  filing  an  answer 
of  the  filing  of  the  cross-petition  must  be  would  be  necessary, 
governed  by  the  laws  of  the  state  and 
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To  constitute  a  cross-petitiou,  the  cause  of  action  must 
be  one  arising  out  of  or  having  reference  to  the  transaction  on 
which  the  original  action  is  based,  or  must  affect  property  to 
which  the  original  action  relates.  ^ 

New  and  distinct  matters  not  to  be  introduced*  The 
cross-petition  should  not  introduce  new  and  distinct  matters 
not  connected  with  the  original  action,  as  they  cannot  be 
properly  examined  in  that  suit,  but  constitute  an  original,  inde- 
pendent suit. 

The  cross-petition  is  auxiliary  to  the  proceeding  in  the 
original  action,  and  a  dependency  upon  it.  It  is  said  by  Lord 
Hardwicke  that  both  the  original  and  cross-bill  constitute  but 
one  suit.  * 

Form  of  Cross-Petition  where  a  Third  Party  is  the 

Real  Party  in  Interest.  » 

First.  The  defendant,  for  a  cross-petition,  alleges  that  one  C  D  is  the  real  party 
in  interest  in  the  case,  and  said  A  B,  in  whose  name  the  action  is  brought,  is  merely 
his  agent. 

Second.  That  at  the  time  of  the  making  and  delivery  of  said  note  the  defendant 
delivered  to  said  C  D  the  follovring  property  [describe  property],  to  be  sold  by  him, 
and  the  proceeds  applied  to  the  payment  of  said  note. 

Third.  That  said  C  D  has  sold  said  property,  and  realized  therefrom  more  than 
enough  to  pay  said  indebtedness. 

The  defendant  therefore  prays  that  said  C  D  may  be  mftde  a  party  to  this  action^ 
that  he  be  required  to  account  for  the  property  so  received  by  him,  and  for  judgment 
for  whatever  surplus  may  be  found  in  his  hands  after  paying  the  claims  set  forth  in 
the  petition,  and  for  costs. 


^  Harrison  v.  McCormick,  69  Cal. 
616.  If  theso-called  cross-petition  con- 
tain nothing  but  what  is  contained  in 
the  answer,  it  will  be  unavailing,  espe- 
cially in  an  action  of  tort  where  no  affirm- 
ative relief  can  be  granted.  Heilbron  v. 
Kings,  etc.,  Co.,  76  CaL  11.  In  an  ac- 
tion by  S  and  M  on  a  note  executed  by 
the  defendant,  he  filed  a  cross-petition, 
in  which  he  alleged  that  one  C  was  the 
real  party  in  interest,  and  that  S  and  M 
were  merely  his  agents ;  that  C  had  re- 
ceived certain  property  as  security,  and 
had  realized  therefrom  more  than  enough 
to  pay  all  the  indebtedness,  and  prayed 
for  an  accounting  and  for  the  surplus; 
the  cross-petition  was  sustained.  Mar- 
riott V.  Clise,  12  Colo.  561.    In  an  ac- 


tion on  a  note  a  pleading  which  merely 
states  facts  showing  a  want  of  consider- 
ation for  the  note,  amounts  only  to  a  de- 
fense to  the  action,  and  is  not  a  cross- 
petition.     Shain  v.  Belvin,  79  CaL  262. 

•  Ayres  v.  Carver,  17  How.  595. 
**  A  cross-bill  is  a  mere  auxiliary  suit, 
and  a  dependency  of  the  original  It 
may  be  brought  by  a  defendant  against  a 
plaintiff  in  the  same  suit,  or  against  other 
defendants,  or  against  both;  but  it  must 
be  touching  matters  in  question  in  the 
bilL"  Cross  v.  De  Valle,  i  Wall  14; 
Kemp  V.  Mitchell,  36  Ind.  249;  Kidder 
V.  Barr,  35  N.  H.  251;  White  v.  Reagan, 
32  Ark.  289. 

^  Marriott  v.  Clise,  12  Cola  561. 
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Cross-Petition  Between  Defendants. 

First.  The  defendant,  £  F,  for  a  cross-petition  against  G  H,  alleges  that  on  the 
-^  day  of he  was  directed  by  the  defendant  G  H,  in  whose  favor  the  execu- 
tion set  forth  in  the  petition  was  issued,  to  levy  the  same  on  the  stock  set  forth  in  the 
petition;  and  said  defendant  then  and  there  promised  and  agreed  to  indemnify  the 
defendant  against  costs  and  damages  if  he  would  levy  on  and  sell  said  property. 

Second.  This  defendant,  believing  said  property  to  belong  to  said  executioo 
debtor,  and  to  be  subject  to  sale,  thereupon,  relying  upon  said  promise  of  indemnity, 
levied  upon  and  sold  said  property,'  and  the  proceeds  of  said  sale  were  delivered  to 
isaid  G  H. 

This  defendant,  therefore,  prays  that  in  case  judgment  be  rendered  against  him 
in  said  action,  that  a  further  judgment  may  be  rendered  in  his  favor  against  said  G  H, 
and  that  said  G  H  may  be  compelled  to  pay  to  the  defendant  all  costs,  expenses  and 
damages  which  he  may  be  compelled  to  pay' in  said  aclioiiy  and  for  such  other  relief 
as  justice  may  require. 


i 


CHAPTER  XIV. 
Sham  Answers  and  Irrelevant  or  Frivolous  Pleadings. 


A  sham  answer  is  one  that  is  false  in  fact.  A  frivolous 
answer  is  one  which,  assuming  its  contents  to  be  true,  presents 
no  defense  to  the  action;  and  a  pleading  is  irrelevant  which 
has  no  substantial  relation  to  the  controversy  between  the  par- 
ties to  the  action.  ^ 

The  right  of  a  defendant  to  a  trial  by  jury  depends  upon  a 
real  issue  to  be  tried.  If  the  answer  therefore,  is  evasive,  and 
shows  upon  its  face  that  it  is  false,  the  court  has  power,  and  it 
is  its  duty  if  it  finds  that  the  answer  is  destitute  of  truth  and 
substance,  to  hold  that  it  presents  no  real  issue,  and  sustain  a^ 
motion  to  strike  it  out.  ^ 

Alleged  want  of  knowledge.  Where  the  purchasers  of 
the  equity  of  redemption,  who  had  record  notice  at  least  of  a 
mortgage  on  the  real  estate,  answered  in  effect  that  they  had 
no  knowledge  or  information  sufficient  to  form  a  belief  as  to 

*  Brady,  J.,  in  Struverv.O.  Ins.  Co.,        recovered."    The  use  of  this  plea  was 


9  Abb.  Pr.  23;  Clark  v.  J.  M.  &  Ind.  R. 
Co.,  44.  Ind.  248. 

*  People  V.  McCumber,  18  N.  Y. 
315;  Kay  v«  Whit  taker,  44  Id.  565.  At 
common  law  sham  pleas  were  treated  as 
a  nullity.  Tidd  Pr.  584-5;  Stephens 
PI.  442.  It  is  said :  ^'  Persons  engaged 
in  vexatious  defenses  have  taken  advan- 
tage of  this  difficulty  (in  detecting  the 
falsity  of  a  pleading)  by  resorting  to 
the  practice  of  what  is  called  sham 
pleading,  that  is,  pleading  for  the  mere 
purpose  of  delay  a  matter  which  the 
pleader  knows  to  be  false.  The  plea 
that  has  been  most  commonly  adopted 
for  this  purpose  is  the  plea  of  judgment 


prevented  by  the  adoption  of  a  rule  by 
the  common  law  courts  which  required 
the  date  of  the  judgment,  and,  if  rendered 
in  a  court  of  record,  the  number  of  the 
roll.  Id.  ^Mf  a  plea  contain  very  im- 
probable matter,  and  the  frame  of  it  is 
subtle  and  intricate,  so  as  to  lead  to  the 
inference  that  it  is  pleaded  for  a  dilatory 
purpose,  the  court  will,  on  motion,  sup- 
ported by  affidavit  of  its  falsehood,  allow 
judgment  to  be  signed  by  -the  plaintiff 
for  want  of  plea,  and  make  the  defend- 
ant or  his  attorney  pay  the  costs.  And 
the  court  has  in  all  cases  power  to  pun- 
ish for  sham  pleading,  and  has  often 
strongly. censured  the  practice.*' 
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the  existence  of  the  mortgage,  the  answer  was  stricken  out.^ 
And  when  certain  matters  alleged  to  be  of  record  were  in- 
volved in  the  action,  an  answer  that  the  defendant  had  not  suf- 
ficient knowledge  or  information  on  which  ta  form  a  belief  was 
held  to  be  frivolous.^  To  authorize  the  striking  out  of  an 
answer  as  sham»  it  is  not  enough  that  the  court  should  perceive 
but  little  prospect  of  a  result  favorable  to  the  defendant,  nor 
even  that  the  plaintiff's  ultimate  success  should,  upon  the  affi- 
davits produced,  appear  to  be  indubitable.  The  answer  must 
be  false  in  the  sense  of  being  a  mere  pretense  set  up  in  bad 
faith  and  without  color  of  fact.' 

General  denial  not  sham.  An  answer  which  contains  a 
general  denial  of  the  cause  of  action  alleged  in  the  petition 
cannot  be  stricken  out  as  sham.^  Nor  can  an  answer  denying 
"  the  said  complaint  in  each  and  every  allegation  therein  con- 
tained," be  held  to  be  frivolous.**  And  where  it  was  alleged 
in  the  petition  that,  at  a  time  stated,  the  plaintiff  had  demanded 
payment  of  interest  on  the  instrument  sued  on  at  the  office  of 
the  corporation,  which  interest  was  not  paid,  and  there  was  a 
default,  the  defendant  answered  that  it  had  no  knowledge  or 
information  sufficient  to  form  a  belief,  and  therefore  denied 
the  same,  it  was  held  sufficient  to  require  the  plaintiff  to  prove 
the  demand.^  So,  in  an  action  on  a  promissory  note  made  by 
a  third  party,  it  was  alleged  that  the  defendant,  for  va'ue,  exe- 
cuted a  contract  in  writing  to  pay  the  note.  The  answer  being 
a  general  denial,  it  was  sustained.  ^ 

Not  a  sham  answer.  Where  two  actions  are  consolidated, 
the  answers  in  which  are  precisely  alike,  one  of  such  answers 
cannot  be  stricken  out  as  sham.®  And  an  answer  denying,  on 
information  and  belief,  that  plaintiff  is  the  holder  and  owner  of 

1  Hathaway  y.    Baldwin,   17  Wis.  '  Barrett,  J.,  in  Kiefer  v.  Thomass, 

616;  Bliss  Code  PI.  J  421.  6  Abb.  Pr.  N.  S.  4a. 

»  Milwaukee  v.  O'Sullivan,  25  Wis.  *    Martin   v.    Erie,   etc.,   Ca,  48 

666;  Mills  v.  Jefferson,  20  Id.  50;  State  Hun,  81. 

V.  Richmond,  3  Mo.  App.  572.  A  plead-  *  People  *  v.   Tunnidiffe,    17  Civil 

ing  may  be  sham  and  also  frivolous,  as  Proc.  N.  Y.  381. 

where  there  is  a  denial  upon  information  ^  Warner  v.  U.  S.  L.  &  I.  Co.,  53 

and   belief,    when    such    knowledge    is  Hun,  312. 

within  the  reach  of  the  defendant.  Law-  ^   McDermott  v.  Deither,  40  Minn, 

rence  v.  Derby,  24  How.  Pr.  133.  86. 

*  Colt  V.  Davis,  50  Hun,  366. 
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the  note  sued  on,  and  alleging  that  another  is  the  holder  and 
owner  thereof,  will  not  be  stricken  out  as  sham.  ^ 

Insuffldency  of  form  and  substance.  An  answer  that  is 
insufficient  in  form  and  substance  is  not  necessarily  frivolous. ' 
A  frivolous  plea  must  be  so  clearly  and  palpably  bad  as  to  in- 
dicate bad  faith  on  the  part  of  the  pleader  on  bare  inspection.  ^ 
Thus,  a  denial  of  indebtedness,  or  that  the  plaintiff  is  en- 
titled to  the  amount  claimed,  without  denying  the  facts  show- 
ing the  liability  of  the  defendant,  is  frivolous.  •*  So,  where  the 
making  of  a  negotiable  promissory  note  for  value,  and  its  in- 
dorsement to  the  plaintiff  before  due,  is  not  denicfd,  an  an- 
swer that  the  arrangement  between  the  parties  was  that  it  was 
not  to  be  negotiated,  is  frivolous.  ** 

A  de^lurrer  is  frivolous  where  the  pleading  objected  to  is 
not  open  to  the  objection  raised,  or  where  it  is  interposed  for 
a  cause  not  authorized  by  statute.^ 

Redundant   and  irrelevant  matter.      Where  matter   in- 
serted in  a  pleading  has  no  connection  with  the  cause  of  ac- ' 
tion,  it  is  irrelevant,   and  the  same  is  true  of  mere  evidence 
when  pleaded. 

Motion  to  Strike  Sham  Answer  from  the  Files. 

[  Title  of  cause,  ] 

The  plaintiff  moves  the  coart  to  strike  the  answer  of  the  defendant,  C  D,  from 
the  files,  for  the  following  reasons: 


^  Id.  The  general  rale  is,  that  where, 
from  the  nature  of  the  case,  the  de- 
fendant will  not  be  presumed  to  have 
knowledge  of  the  plaintiff's  rights,  bat 
he  has  reason  to  deny  the  same,  he  may 
do  so  upon  information  and  belief.  An 
all^ation  that  the  plaintiffs  are  the  same . 
parties  who  obtained  the  judgment  they 
are  seeking  to  enforce,  is  not  sufficiently 
denied  by  an  allegation  in  substance  that 
the  defendants  have  neither  knowledge  nor 
information  sufficient  to  form  a  belief,  and 
therefore  deny  the  same.  Stevenson  v. 
Flonrnoy,  13  S.  W.  R.  21a  And  in  an 
action  by  a  city  to  recover  taxes,  an  an- 
swer that  the  defendant  has  no  informa- 
tion sufficient  to  form  a  belief  as  to 
whether    certain  ordinances    were  ever 


published,  etc.,  is  not  sufficient.  Greer 
V.  City  of  Covington,  83  Ky.  410 

*  Youngs  V.  Kent,  46  N.  Y.  674; 
Erwin  v.  Lowery,  64  N.  C.  321;  Swep- 
son  V.  Harvey,  66  Id.  436;  Bliss  Code 
PI.  %  4Z1, 

'  Allen,  J.,  in  Strong  v.  Sproul,  53 
N.  Y.  497;  Cottrill  v.  Cramer,  40  Wis. 
555;  Bliss  Code  PL  §  421. 

<  Drake  v.  Cockroft,  4  E.  D. 
Smith,  34;  Fosdick  v.  Groff,  22  How. 
Pr.  158. 

«  Plant  V.  Schuyler, 4  Abb.  Pr.,  N.  S. 
146. 

^  Appelby  v.  Elkins,  2  Sandf. 
673  ;  McMahon  v.  Bridwell,  3  Mo.  App. 
572;  Ferguson  v.  Troop,  16  Wis.  571 ; 
Kenworthy  v.  Williams,  5  Ind.  375. 
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First  The  answer  is  sham,  and  not  interposed  in  good  faith,  as  the  defendant  is 
charged  with  notice  of  facts  sufficient  to  answer  properly. 
Second.  [State  any  other  ground.] 

Order  on  Motion. 

This  cause  came  on  for  hearing  on  the  motion  of  the  plaintiff  to  strike  the 
answer  of  the  defendant  from  the  files,  because  the  same  is  sham,  on  consideration 
whereof  the  court  doth  [sustain]  said  motion.  ^ 

1  If  the  motion  is  overruled,  insert 
the  word  "overrule"  in  place  of  the 
word  "sustain." 


CHAPTER  XV. 

The  Reply. 

The  reply  is  the  last  pleading  of  fact  of  the  plaintiff.  He 
may  demur  to  one  or  more  of  the  defenses  set  up  in  the  an- 
swer, stating  in  his  demurrer  the  grounds  thereof;  and,  where 
the  answer  contains  new  matter,  the  plaintiff  may  reply  to  such 
new  matter,  denying,  generally  or  specifically,  each  allegation 
controverted  by  him;  and  he  may  allege,  in  ordinary  and  con- 
cise language,  and  without  repetition,  any  new  matter,  not  in- 
consistent with  the  petition^  constituting  a  defense  to  such  new 
matter,  in  the  answer. 

A  reply  must  be  made  to  all  the  material  allegrations 
of  new  matter  contained  in  an  answer,  or  they  will  be  taken 
as  true.^ 

Burden  of  proof.  When  new  matter  set  up  in  an  answer 
is  denied  by  the  reply,  the  burden  of  proof  is  on  the  party 
alleging  the  same  as  a  defense.  ^ 


^  A  very  objectionable  form  of  reply 
is  to  deny  all  the  facts  stated  in  the  an- 
swer, or  some  count  thereof,  inconsistent 
with  the  petition,  or  to  deny  the  "  ma- 
terial allegations  "  of  a  pleading.  The 
plaintiff  should  be  required  to  state  spe- 
cifically what  he  denies.  Williams  v. 
Evans,  6  Neb.  216;  Payne  v.  Briggs,  8 

Id.75- 

'  In  California  and  Nevada  no  reply 

is  necessary.  In  New  York,  North 
Carolina,  South  Carolina,  Minnesota, 
Arkansas  and  Wisconsin  no  reply  is 
required,  except  to  a  counter-claim  or 
set-off,  although  in  some  of  these  states 
the  court,  on  motion,  may  require  a  re- 
ply to  new  matter.  In  Indiana,  Kansas, 
Missouri,  Nebraska,  Ohio  and  Oregon  a 


reply  is  required  to  all  new  matter  set 
out  in  the  answer.  Kentucky  seems  to 
require  the  common  law  cross-pleadings. 
Bliss  Code  PI.  $  393.  When  the  an- 
swer contains  new  matter ,  the  plaintiff 
may  reply  thereto,  denying  the  same 
generally  or  such  portions  of  the  answer 
as  are  controverted,  and  may  also  allege 
any  new  matter,  not  inconsistent  with  the 
petition,  constituting  a  defense  to  such 
new  matter.  The  defendant  may  waive 
the  filing  of  a  reply,  and,  if  the  case  is 
tried  upon  the  presumption  that  the  new 
matter  in  the  answer  is  denied,  it  will  be 
considered  that  the  reply  was  waived. 
Hopkins  v.  Cothran,  17  Kas.  173.  In 
the  case  cited  an  amended  answer  was 
filed,  containing  new  matter,  which  on 
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New  causes  of  action.  A  plaintifT  can  recover  only  on  the 
causes  of  action  stated  in  hts  petition.  It  is  not  the  province 
of  a  reply  to  introduce  new  causes  of  action.  This  can  be  done 
only  by  amendment  of  the  petition.  ^ 

Facts  stated  in  an  answer,  which  could  have  been  given 
in  evidence  under  a  general  denial,  do  not  constitute  new 
matter  requiring  a  reply.  ^ 

A  reply  which  "  denies  that  the  cause  of  action  accrued 
more  than  six  years  before  the  commencement  of  the  suit," 
will,  on  demurrer,  be  held  to  put  in  issue  the  time  when  the 
cause  of  action  occurred.' 

Where,  under  the  rules  of  pleading,  a  reply  is  necessary,  the 
failure  to  file  the  same  will,  for  the  purposes  of  the  trial,  be 
taken  as  an  admission  of  the  truth  of  the  new  matter  in  the 
answer  which  should  have  been  replied  to,  and  it  will  be  un- 
necessary to  prove  the  same.  Where,  however,  the  new  matter 
constitutes  a  mere  denial,  it  is  unnecessary  to  reply  thereto.* 

No  reply  necessary,  when.  New  matter  in  an  answer 
which  does  not  constitute  a  defense  to  the  plaintiff's  petition 
does  no  require  a  reply.  *^  Where  a  judgment  in  favor  of  the 
defendants  on  the  allegations  of  the  petition  would  give  them 
all  the  relief  which  they  would  obtain  under  the  averments  of  the 
answer,  it  is  unnecessary  to  file  a  reply.®  And  where  it  is 
alleged  in  the  petition  that  an  assignment  of  a  note  and  mort- 
gage was  without  consideration,  and  for  the  purpose  of  coUec- 


the  trial  was  treated  as  if  denied.  After 
verdict,  also,  the  court  will  permit  a  re- 
ply to  be  filed  nunc  pro  tunc,  to  conform 
to  any  previous  arrangement  of  the  par- 
lies. Foley  V.  Alkire,  $2  Mo.  317. 
While  a  court  will  endeavor  to  save  the 
rights  of  the  parties  by  considering  a  re- 
ply waived  by  the  defendant  where  the 
case  is  tried  upon  the  theory  that  the 
new  matter  in  the  answer  is  denied,  still 
the  better  course  is  to  file  a  reply  before 
the  trial  commences,  unless  there  is  a 
stipulation  in  writing,  duly  signed,  waiv- 
ing the  same,  or  an  agreement  to  that 
effect  in  open  court  and  entered  on  the 
journal.    Payne  v.  Briggs,  8  Neb.  75. 


*  Durbin  v.  Fisk,  16  O.  S.  534; 
School  District  v.  Caldwell,  16  Neb.  68. 

*  Corry  v.  Campbell,  25  O.  S.  134. 
'  Whelan  v.  Kinsley,  26  Id.  131. 

4  Hoffman  v.  Gordon,  15  O.  S.  212  ; 
State  V.  Williams,  48  Mo.  210  ;  Denny 
V.  I.  &  I.  C.  R.  Co. ,  1 1  Ind.  292;  Cooke 
Y.  Williamson,  Id.  242 ;  Riddle  v. 
Parke,  12  Id.  89.  Where  the  answer 
purports  to  admit  certain  allegations  not 
contained  in  the  petition  no  reply  thereto 
is  necessary.  Hoisington  v.  Armstrong, 
22  Kas.  1 10. 

*  West  V.  Cameron,  18  Pac  R.  894. 
®  Kavalier  V.  Machnla,  77  Iowa,  121. 
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tion,  an  answer  that  the  transfer  was  a  sale  for  a  valuable  con- 
sideration, was  held  not  new  matter.^ 

A  departure  in  pleading:  is  said  to  take  place  when  the 
second  pleading  of  a  party  contains  matter  not  pursuant  to  the 
former,  and  which  does  not  fortify  the  same;  in  other  words, 
when  his  second  plea  does  not  contain  matter  pursuant  to  the 
first  pleading.^  The  stringent  rules  of  the  common  law  do 
not  prevail  under  the  code,  except  that  the  new  matter  set  out 
in  the  reply  shall  not  be  inconsistent  with  the  petition.  It  is 
unnecessary  for  the  plaintiff  to  restate  his  cause  of  action  'n 
the  reply.  All  that  is  necessary  for  him  to  do  is  to  deny  the 
facts  stated  in  the  answer  where  such  denial  is  proper,  or  to 
state  such  new  matter  as  will  defeat  the  defendant's  claim  or 
defense  in  whole  or  in  part.  Any  new  matter  set  forth  in  the 
reply  will  be  deemed  denied,  without  further  pleading  by  the 


^  Engel  V.  Bugbee,  40  Minn.  492. 
It  is  said:  '*  The  complaint  alleges  that 
McDermid,  plaintifT's  intestate,  left  with 
defendant  Bugbee,  who  is  an  attorney  at 
law,  a  note  and  mortgage  on  real  estate 
executed  to  McDermid  by  defendants 
Hasty  and  Reem,  for  safe-keeping  and 
collection;  that  Bugbee  represented  to 
him  that  to  enable  him  (Bugbee)  to  col- 
lect the  note  and  mortgage,  it  was  neces- 
sary for  him  to  assign  them  to  him,  the 
said  Bugbee,  and  thereupon,  relying  on 
such  representations,  and  without  any 
consideiation,  and  for  the  purpose  of  en- 
abling Bugbee  to  collect  the  note  and 
mortgage,  he  assigned  them  to  hiiu,  and 
Bugbee  caused  the  assignment  to  be 
recorded;  that  prior  to  McDermid's  death, 
in  May,  1888,  Hasty  and  Reem  paid  to 
Bugbee  on  the  note  and  mortgage  $650  ; 
that  since  said  death  the  latter  falsely 
claims  to  be  the  owner  of  the  note  and 
mortgage.  The  judgment  demanded  is 
that  Bugbee  surrender  the  note  and 
mortgage  to  plaintiff,  and  pay  over  to 
him  all  moneys  collected  by  him  thereon, 
less  his  fees  for  collecting ;  that,  pending 
the  action,  defendants  Hasty  and  Reem 
be  enjoined  from  paying  to  Bugbee  any 
further  sums  on  the  note  and  mortgage. 


It  needs  but  this  brief  statement  of  the 
contents  of  the  complaint  to  show  that 
it  states  a  cause  of  action.  Of  course, 
an  attorney  whose  client  leaves  with  him 
securities  for  collection  and  obtains  from 
the  client  an  assignment  of  them  by  rep- 
resenting that  it  is  necessary  in  order  to 
collect  them,  cannot,  by  virtue  of  the 
assignment,  withhold  them  from  the 
client.  But  we  think  the  court  below 
probably  decided  the  motion  on  the 
second  of  the  above  propositions.  The  an- 
^swers,  in  addition  to  denials  of  the  allega- 
tions in  the  complaint, allege,  in  effect,  that 
the  assignment  by  McDermid  to  Bugbee 
was  upon  a  sale  by  the  former  to  the 
latter  for  a  valuable  consideration.  As 
the  complaint  had  alleged  that  it  was  for 
the  purpose  of  collection,  and  without 
consideration,  the  character,  circumstan- 
ces and  purpose  of  the  assignment  were 
fully  in  issue  upon  the  complaint  and 
answers,  without  any  further  pleading. 
No  reply  was  needed.  The  allegation 
in  the  answers,  while  proper  enough, 
may  be  termed  only  an  affirmative  form 
of  denying  the  allegation  of  the  com- 
plaint. " 

^  Co.   Litt.   304  s. ;    2   Sannd.  S4; 
Stephen  PI.  41a 
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defendant,  and  the  plaintiff  must  prove  the  same.  The  remedy 
for  a  departure  probably  is  by  motion,  which  must  be  made 
before  the  parties  go  to  trial.  ^ 

The  pleader  will  sometimes  be  in  doubt  as  to  whether  an 
answer  contains  new  matter  which  requires  a  reply.  In  such 
case  the  better  course  is  to  file  a  reply. 

Reply  —  General  Denial. 
Title  of  cause. 

The  plaintiff,  in  reply  to  the  answer  of  the  defendant,  denies  each  and  every  alle- 
gation contained  therein. 

Special  Denial. 
Title  of  cause. 

The  plaintiff,  in  reply  to  the  answer  of  the  defendant,  denies  [state  what  allega- 
tions are  denied,  as  in  an  answer]. 

New  Matter  and  Denial. 
Title  of  cause, 

1.  The  plaintiff,  in  reply  to  the  answer  [or  to  the  first,  second,  third,  eta, 
count  of  the  answer]  of  the  defendant,  alleges  [set  forth  the  new  matter  constituting 
a  defense  not  inconsistent  with  the  petition]. 

2.  In  reply  to  the  [first,  second  or  other  count]  of  the  answer,  the  plaintiff 
denies  each  and  every  allegation  therein  contained. 

Statute  of  Limitations. 
Title  of  cause. 

The  plaintiff,  in  reply  to  the  counter-claim  in  the  answer  of  the  defendant  [or  to  the 
first,  second,  third,  etc.,  count  thereof],  says  that  the  cause  of  action  set  forth  in  said 
first,  etc.,  count  of  said  counter-claim  [or  answer]  did  not  accrue  within  [four]  years 
next  before  the  bringing  of  this  action. 

The  reply  should  be  truthful  and  consistent  with  the  petition. 
Thus,  suppose  an  action  is  brought  on  the  judgment  of  another 
state,  the  defense  of  which  is  fraud  in  obtaining  it;  to  illustrate, 
the  petition  or  complaint,  answer  and  reply  thereto  are  given 
as  follows: 


^  New  V.  Wambach,  42  Ind.  456 ; 
Philibert  v.  Burch,  4  Mo.  App.  47a  In 
Ankeny  v.  Clark,  20  Pac.  R.  583,  the 
Supreme  Court  of  Washington  held  in 
an  action  where  the  plaintiff  had  pleaded 
a  contract  under  which  the  defendant 
was  to  convey  to  him  certain  land  on 
delivery  of  a  quantity  of  wheat,  evidenced 
by  "  wheat  notes."  The  plaintiff  alleged 
that  he  delivered  the  wheat,  and  after- 


ward rescinded  the  contract,  because  of 
fa^ilure  of  title  to  the  land.  In  his  answer 
the  defendant  pleaded  that  the  wheat  was 
delivered  in  payment  of  certain  ^  wheat 
notes,**  whereupon  the  plaintiff  in  his 
reply  set  up  the  contract  for  the  sale  of 
the  land,  and  the  failure  of  his  title 
thereto,  and  it  was  properly  held  no 
departure. 
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Petition. 

1.  The  plaintiff  alleges  that  on  the  3d  day  of  June,—,  he  recovered  a  judgment 
against  the  defendant  duly  given  by  the  Superior  Court  of  Cincinnati,  Ohio,  for  the 
sum  of  $1,000,  and  $20  costs  of  suit,  in  an  action  then  pending  in  said  court,  in 
favor  of  the  plaintii!^  and  against  the  defendant 

2.  Said  judgment  has  not  been  paid,  nor  any  part  thereof,  and  there  is  due  thereon 
from  defendant  to  the  plaintiff  the  sum  of  $1,000,  with  $20  costs  and  interest  from 
the  3d  day  of  June, . 

Vfrification, 

Answer  —  Fraud  in  Obtaining  Judgment. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  the  judg- 
ment set  forth  in  said  petition  was  obtained  by  the  plaintiff  against  the  defendant  by 
fraud  and  misrepresentation,  in  this  —  that  the  plaintiff,  after  the  commencement  of 
the  action  upon  which  said  judgment  was  obtained,  fraudulently  represented  to  the 
defendant,  for  the  purpose  of  preventing  liyn  from  defending  said  action,  that  he 
was  about  to  dismiss  said  action,  and  that  he  would  not  further  prosecute  the  same, 
and  that  the  defendant  need  not  employ  an  attorney  nor  pay  any  further  attention  to  it. 

2.  The  defendant,  relying  upon  said  representations  of  the  plaintiff,  failed  to 
employ  an  attorney  or  to  appear  at  the  next  term  of  said  court  to  defend  said  action. 

3.  The  plaintiff  frau  lulently  appeared  at  the  next  term  of  said  court,  and,  with- 
out the  knowledge  of  the  defendant,  prosecuted  said  action,  and  obtained  said  judg- 
ment against  the  defendant  by  default. 

4.  The  defendant  was  not  indebted  to  the  plaintiff  in  the  sum  claimed  in  said 
petition,  nor  in  any  sum  whatever,  and  has  a  complete  defense  to  said  action,  in  this — 
that  each  and  every  allegation  in  the  petition  on  which  judgment  was  recovered  is 
untrue. 

/  'erification. 

To  which  answer  replys  were  filed  as  follows : 

Sham  Reply. 

The  plaintiff,  in  reply  to  the  answer  of  the  defendant,  says  that  he  has  not  suffi- 
cient information  or  knowledge  of  the  matters  set  forth  in  said  answer  to  form  a  belief, 
and  therefore  denies  the  same. 

V^fication. 

Proper  Reply. 

The  plaintiff,  in  reply  to  the  answer  of  defendant,  denies  each  and  every  allegation 
therein  contained.  \ 

VerificaH(m. 

Departure. 

The  plaintiff,  in  reply  to  the  answer  of  the  defendant,  alleges  that  the  judgment 
on  which  the  action  is  brought  was  recovered  in  the  Court  of  Common  Pleas  of  the 
county  of  Lucas,  Ohio,  and  not  in  the  Superior  Court  of  Cincinnati,  Ohio. 

Verification* 


CHAPTER  XVI. 
Verification  of  Pleadings  of  Fact. 

There  is  no  uniform  rule  in  the  code  states  as  to  the 
verification  of  pleadings. 

In  Indiana,  Missouri,  etc.,  no  verification  is  required,  whil^ 
in  New  York  a  pleading  mdy  or  may  not  be  verified,  and  the 
same  rule  prevails  in  Iowa,  and  perhaps  other  states.  It  is 
impossible,  therefore,  to  state  a  rule  which  will  be  applicable 
to  all  the  code  states. 

In  all  such  states,  however,  where  an  oath  is  required:^^  it 
may  be  substantially  in  one  of  the  forms  here  given. 


Form  of  Affidavit  to  Petition  or  Reply. 


State  of 


County 


■•I 


I,  A  B,  plaintifT^  [or  one  of  the  plaintiiis]  in  the  above  entitled  action,  do 

solemnly  swear  that  I  believe  the  facts  stated  in  the  foregoing  petition  [or  reply]  to  be 

true. 

AB. 

Subscribed  in  my  presence,  and  sworn  to  before  me,  this  — -  day  of         ,  i8       . 

E  F,  Clerk  of  the  [District]  Court 


Defendant  Sued  by  Fictitious  Name.* 


State  of 


County 


•1 


I,  A.  B,  plaintiff  in  the  above  entitled  action,  do  solemnly  swear  that  I  believe 

the  facts  stated  in  the  foregoing  petition  to  be  true;  that  I  could  not  discover,  and  am 

ignorant  of,  the  true  name  of  the  defendant 

AB. 
Subscribed,  etc. 

*  The  code  does  not  require  the  by  proper  inquiry,  could  ascertain  the 
plaintiff  to  swear  that  he  is  the  plaintiff,  defendant's  name.  Gardner  v.  Kraft,  52 
and  a  statement  of  that  fact  in  the  affi-  How.  Pr.  499 ;  Rosencrantz  v.  Rogers, 
davit  is  sufficient.  No  doubt  the  relation  40  Cal.  489.  The  summons  must  be 
he  bears  to  the  case  may  be  proved  as  an  served  on  the  defendant,  and  when  the 
independent  fact  true  name  is  disclosed  it  may  be  inserted 

*  Ignorance  of  the  true  name  must  by  leave  of  court, 
be  real»  not  willful,  nor  where  the  plaintiff, 
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By  an  Agent  or  Attorney.* 


State  of 


County. 


■■t 


I,  A  B,  do  solemnly  swear  that  I  am  the  agent  [or  attorney]  of  the  plaintiff  in 
the  above  entitled  action  ;  that  the  facts  stated  in  said  petition  are  within  my  own 
personal  knowledge,  and  are  true,  as  I  believe  [or  *'  that  the  plaintiff  is  an  infant,  or 
of  unsound  mind,  or  imprisoned,"  or  **  that  the  petition  is  founded  upon  a  written 
instrument  for  the  pa3rment  of  money  only,  and  such  instrument  is  in  my  possession,** 

or  "  that  the  plaintiff  is  absent  from county,  or  is  not  a  resident  thereof,**  or 

"  that  the  plaintiff  is  a  corporation,  and  I  believe  the  facts  stated  in  the  foregoing  peti- 
tion to  be  true  **]. 

A  R 
Subscribed,  etc. 

If  the  pleading  is  to  be  used  as  an  affidavit  as  well  as  a 
pleading,  as  frequently  occurs  in  petitions  for  an  injunction, 
mandamus  and  like  cases  based  on  facts  sworn  to  positively, 
the  verification  may  be  in  the  following  form: 

State  of  — 


county 


n 


I,  A  B,  plaintiff  in  the  above  entitled  cause,  do  solemnly  swear  that  the  facts 

stated  in  the  foregoing  petition  are  true. 

AB. 
Subscribed,  etc. 


Affidavit  to  Answer. 


State  of 


County. 


?\ 


I,  C  F,  defendant  [or  one  of  the  defendants]  in  the  above  entitled  action,  do 
solemnly  swear  that  I  believe  the  facts  stated  in  the  forgoing  answer  to  be  true. 

C  D. 
Subscribed,  etc. 

If  made  by  an  agrent  or  attorney,  state  the  reason  therefor, 
as  in  a  petition. 

The  verification  is  no  part  of  the  pteadingr.  The  juris- 
diction of  the  court  attaches  to  the  defendant  when  he  is 
legally  served  with  summons,  without  regard  to  the  defects  in 
the  petition  or  verification. 


^  An  agent  or  attorney,  having  au- 
thority from  his  principal,  may  verify  the 
complaint  in  an  action  of  forcible  deten- 
tion. Mercer  v.  Ringer,  40  Kas.  189. 
A  plea  in  abatement  is  not  sufficiently 
▼erified  by  an  affidavit  that  the  facts  set 
forth  are  true,  to  the  best  of  affiant's 
knowledge  and  belief.  Graham  v«  Mc- 
Carty,  7  S.  W.  Rcp^  342,    When  it  is  im- 


portant that  the  answer  should  be  sworn 
to,  the  court  may  allow  it  to  be  done, 
even  during  the  trial.  Chinberg  v.  Gale, 
16  Pac.  R.  462.  In  Colorado  and  some 
other  code  states  the  answer  must  be 
verified  to  present  issues  upon  the  genu- 
ineness and  due  execution  of  an  instru- 
ment copied  into  the  petition.  Watson 
V.  Lemen,  9  Colo.  aoo. 
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The  affidavit  to  the  petition  is  not  an  element  of  Juris- 
diction without  which  the  court  cannot  act.  It  is,  at  most, 
nrerfely  a  formal  part  of  the  petition  —  a  preliminary  forin  in 
commencing  suit? — and  its  omission  amounts  to  one  of  those 
irregularities  which  cannot  be  collaterally  called  in  question.  If 
the  affidavit  is  defective,  it  may  be  amended,  and  the  cause 
proceed.  The  proper  course,  where  a  motion  is  made  to  strike 
the  petition  from  the  files,  is  to  ask  leave  to  attach  a  proper 
verification  to  the  petition  or  other  pleading. 

Motion    to    Strike    Pleading    from    the    Files    for 

Defective  Verification. 

Title  of  Cause. 

The  defendant  herein  moves  the  court  to  strike  from  the  files  the  petition  of  the 
plaintiflf  in  this  case,  for  the  following  reasons :  ist,  [because  the  affidavit  to  the 
same  is  not  signed],     [Point  out  specifically  the  objection  complained  of.] 

Samuel  Jones,  Att*y  for  Defendant. 


D.J 


Order  Overruling  Motion. 

A 

V. 

C 

The  motion  of  the  •defendant  to  strike  the  petition  of  the  plaintiflf  from  the  files 
came  on  for  hearing,  and  it  appearing  that  said  plaintiff  has,  by  leave  of  court,  verified 
said  petition,  the  motion  is  ^erruled. 

Aj^piication,  when  made.  The  application  to  amend  should 
be  made  before  the  petition  is  stricken  from  the  files.  The 
better  practice  is  to  make  the  order  conditional  that,  in  case  of 
failure  to  amend  in  the  time-and  on  the  terms  prescribed,  the 
action  be  dismissed. 

Wbere  an  amended  petition  is  filed,  an  alias  summons  is 
not  necessary.  Jurisdiction  over  the  person  of  the  defendant, 
once  acquired,  will  continue,  and  can  only  be  lost^by  an  actual 
dismissal  of  the  action. 

It  is  unnecessary  in  a  pleading  to  state  the  reasons  why  a 
party  alleges  or  denies  a  fact.  All  that  the  law  requires  is 
good  faith  on  the  part  of  the  pleadef.  And  if  he  believes  the 
facts  stated  in  his  pleading  to  be  true,  the  reason  why  he  so 
believes  usually  had  better  be  omitted,  as  tending  to  incumber 
the  pleading. 

Denial  of  grenuineness. .  Where  the  genuineness  of  the  in- 
strument sued   on   must*   be  denied  under  oath,  in  order  to 
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require  proof  of  its  execution,  the  answer  should  be  verified 

positively.  ^ 

Where  tbe  answer  coutains  several  defenses,  some  of 
which  are  verified  and  others  not,  the  unverified  portion  of  the 
answer  may  be  stricken  out,  with  leave  to  the  defendants  to 
further  answer  as  to  such  portion,  if  they  so  desire.  ^ 

The  verification  by  an  attorney  of  the  defendant,  reciting 
that  he  "  is  the  attorney  for  defendant,  and,  as  such  attorney, 
the  facts  are  more  fully  known  to  him  than  said  defendants,"  is 
insufficient.* 

He  should  allege  that  the  facts  are  within  his  own  personal 
knowledge,  or  other. statutory  grounds. 

In  New  York  and  states  having  a  similar  practice,  where 
the  pleading  setting  up  the  cause  of  action  is  verified,  a  bill  of 
particulars  in  reference  thereto  must  also  be  verified,^  and  in 
Iowa,  when  the  petition  is  verified,  a  counter-claim  contained  in 
the  answer  must  also  be  verified.* 

Not  evidence.  The  code  provides  that  a  pleading,  verified 
as  therein  required,  shall  not  be  used  against  a  party  in  any 
criminal  prosecution  or  action  or  proceeding  for  a  penalty  or 
forfeiture  of  proof  of  the  fact  admitted  or  alleged  in  such  plead- 
ing; and  such  verification  shall  not  make  other  or  greater  proof 
necessary  on  the  side  of  the  adverse  party. 

The  only  object  of  the  oath  is  to  secure,  if  possible,  an 
accurate  statement  of  the  facts.  Many  persons  have  conscien- 
tious scruples  about  taking  an  oath.  Such  persons,  in  most  or 
all  of  the  states,  may  affirm. 


Affirmation  of  Plaintiff  to  Pleading. 


State  of 


County. 


:•! 


I,  A  B,  plaintiff  [or  one  of  the  plaintiffs]  in  the  above  entitled  action,  do  sol- 
emnly and  sincerely  affirm  that  I  believe  the  facts  stated  in  the  foregoing  [petition]  to 

be  true;  and  this  I  do  ouder  the  pains  and  penalties  of  perjury. 

A   B. 

Subscribed  and  affirmed  in  my  presence  this day  of ,  iS . 

E  F,  Clerk  of  the  [Circuit]  Court. 

■ 

'  Dexter  v.  Ohlander,  7  S.  R.  115 ;  ♦  McCarron  v.  Sire,  3  N.  Y.  S.  659. 

Watson  v.  Lemen,  9  CoL  200.  *  Yargcr  v.  C,  M.  &  St.  P.  R.  Co., 

•  Nichok  V.  Jones,  23  P.  R.  89.  43  N.  W.  R.  469. 
3  Silcox  V.  Lang,  78  Cal.  11& 


CHAPTER  XVII. 
Demurrer  to  Answer — Cross-Petition  and  Reply. 

Where  the  defendant  in  a  cross-petition  claims  relief  in  regard 
to  the  subject  matter  of  the  action  against  other  defendants  in 
that  action,  the  allegations  of  such  pleading  are  subject  to  de- 
murrer, answer  and  reply,  in  the  same  manner  as  if  the  cross- 
petition  was  an  original  action.^ 

A  demurrer  to  a  cross-petition  may  be  filed  for  any  of  the 
causes  of  demurrer  to  a  petition. 

A  demarrer  to  an  answer  which  is  defensive  merely,  or- 
dinarily will  lie  but  for  one  ground,  viz. ,  that  the  facts  stated 
are  not  sufficient  to  constitute  a  defense. 

If  there  are  several  defenses,  some  of  which  are  good  and 
others  insufficient,  the  demurrer  should  not  be  to  the  whole  an- 
swer, but  to  the  defenses  severally,  or  such  of  them  as  are 
deemed  insufficient;  otherwise,  if  there  is  one  good  defense  in 
the  answer,  a  demurrer  must  be  overruled. 

Demurrer  to  Answer. 

Title  of  cause. 

The  plaintiff  demurs  to  the  answer  of  the  defendant  [or  the  first  count  thereof, 
etc.]  for  the  following  cadse,  which  appears  on  the  &ce  of  the  answer  [or  the  first, 
second  or  third  coant  thereof],  etc. : 

First  The  answer  does  not  state  facts  sufficient  to  constitute  a  defense  to  the 
action. 

William  Wkntworth. 

By  Samuel  Johnson,  his  Attorney. 

^  Swan's  PL  &  Pr.  25.  He  says  :  other  defendants  in  the  same  action,  the 
*'  If,  however,  a  defendant,  by  way  of  allegations  of  such  cross-petition  are  sub- 
cross-petition,  claim  in  his  answer  relief  ject  to  demurrer.  Answer  and  reply  in 
touching  the  matters  in  question  in  the  the  same  manner  as  if  the  cross-petitions 
petition  against  the  plaintiff,  or  against        were  an  original  action." 
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Demurrer  to  Counter-Claim  or  Set-off. 

Title  of  cause. 

The  plaintiff  demurs  to  the  counter-claim  [or  set-off]  stated  in  the  answer  [or 
the  first,  second,  third,  etc,  count  of  the  answer]  for  the  following  reasons: 

First  The  court  has  no  jurisdiction  of  the  subject  matter  of  said  [set-off]  or 
[counter-claim]. 

Second.  That  the  facts  stated  therein  are  not  sufficient  to  constitute  a  defense  to 
the  action. 

Demurrer  to  Cross-Petition. 

Title  of  cause. 

The  defendant,  E  F,  demurs  to  the  cross-petition  of  G  H  filed  herein  /igatnst 
him,  for  the  following  cause  or  causes  which  appear  on  the  face  of  said  cross-petition : 

First,  etc.  [Assign  grounds  in  the  same  manner  and  for  the  same  causes  as 
against  an  original  petition.] 

Demurrer  to  the  Reply. 

In  some  of  the  states  the  code  provides  for  a  demurrer  to 
the  reply.  In  others  there  is  no  such  provision.  A  demur- 
rer, however,  merely  tests  the  legal  sufficiency  of  the  pleading 
demurred  to,  and,  no  doubt,  will  lie  against  a  reply,  or  one  or 
more  counts  thereof. 

Tbe  form  of  demurrer  may  be  that  the  defendant  demurs 
to  the  reply  of  the  plaintiff  [or  to  the  first,  second,  third,  etc.^ 
count  thereof]  for  the  following  reasons: 

First.  Because  the  facts  stated  in  said  reply  [or  the  first,  second,  third  count 
thereof]  are  not  sufficient  to  constitute  a  defense  to  the  answer  of  the  defendant. 

Samusl  Jones,  Attorney  for  Defendant. 


CHAPTER  XVIII. 


Variance. 

The  proof  offered  may  in  some  cases  wholly  fail  to  sup- 
port the  affirmative  of  the  issue,  but  in  others  it  may  fail  by  a 
disagreement  in  some  particular  point  or  points  only  between 
the  allegations  and  the  evidence. 

Such  disagreement  is  called  a  variance. 

To  understand  the  provisions  of  the  code,  it  is  necessary  to 
consider  the  common  law. 

Variance  at  common  law.^  A  variance  at  common  law 
was  as  fatal  to  the  party  on  whom  the  proof  devolved  as  a  total 
failure  of  evidence,  the  jury  being  bound  to  find  the  issue 
against  him. 


*  Steph.  PL  85.  The  common  law 
in  regard  to  variance  was  repealed  in 
Great  Britain  by  3  and  4  William  IV.,  c. 
42.  The  preamble  to  this  statute  is  as  fol- 
lows :  "  Whereas,  great  expense  is  often 
incurred,  and  delay  or  failure  of  justice 
takes  place,  at  trials,  by  reason  of  vari- 
ances as  to  some  particular  or  particu- 
lars, between  the  proof  and  the  record  or 
setting  forth  on  the  record  or  document 
on  which  the  trial  is  had  of  contracts, 
customs,  prescriptions,  names  and  other 
matters  or  circumstances  not  material 
to  the  merits  of  the  case,  and  by 
the  misstatement  of  which  the  oppo- 
site party  cannot  have  been  prejudiced, 
and  the  same  cannot  in  any  case  be 
amended  at  the  trial,  except  where  the 
variance  is  between  any  matter  in  writ- 
ing, or  in  print,  produced  in  evidence 
and  the  record.  And,  whereas,  it  is  ex- 
pedient to  allow  such  amendments  as 
hereinafter  mentioned,  to  be  made  on  the 
trial  of  the  cause,  be  it  therefore  enacted, 
That  it  shall  be  lawful  for  any  court  of 
record    holding  plea    in  civil    actions. 


and  any  judge  sitting  at  nisi  priuSy  if 
such  court  or  judge  shall  see  fit  so  to  do, 
to  cause  the  record,  writ  or  document  on 
which  any  trial  may  be  pending  before 
any  such  court  or  judge,  in  any  civil  ac- 
tion, or  in  any  information  in  the  nature 
of  a  quo  warranto,  or  proceeding  on  a 
mandamus  where  any  variance  sliall  ap- 
pear between  the  proof  and  the  recital^ 
or  setting  forth  on  the  record,  writ  or 
document  on  which  the  trial  is  proceed- 
ing, of  any  contract,  custom,  prescrip- 
tion, name  or  other  matter  in  any  par- 
ticular or  particulars,  in  the  judgment  of 
such  court  or  judge  not  material  to  the 
merits  of  the  case,  and  by  which  the  op- 
posite party  cannot  have  been  prejudiced 
in  the  coqduct  of  his  action,  prosecution 
or  defense,  to  be  forthwith  amended  by 
some  officer  of  the  court,  or  otherwise, 
both  in  the  part  of  the  pleadings  where 
such  variance  occurs,  and  in  e\'ery  other 
part  of  the  pleadings  which  it  may  be- 
come necessary  to  amend.  **    Steph.  PL 


n.  c.  XXV. 
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Thus,  where  the  plaintiff  declared  in  covenant  for  not  repair- 
ing pursuant  to  the  covenant  in  the  lease,  and  stated  the  cov- 
enant as  a  covenant  to  "  repair  when  and  as  need  should 
require, "  and  issue  was  joined  on  a  traverse  of  the  deed  alleged, 
the  plaintiff,  at  the  trial,  produced  the  deed  in  proof,  and  it 
appeared  that  the  covenant  was  thus:  To  repair  "  when  and 
as  need  should  require,  and  at  farthest  after  notice,"  the  latter 
words  having  been  laid  in  the  declaration.  This  was  held  to 
be  a  variance,  because  the  additional  words  were  material  and 
qualified  the  legal  effect  of  the  contract.  So,  where  the  plaintiff 
declared  in  assumpsit  that  for  certain  hire  and  reward  the  de- 
fendants undertook  to  carry  goods  from  London  and  deliver  them 
safely  at  Dover,  and  the  contract  was  proved  to  have  been  to 
carry  and  deliver  safely,  fire  and  robbery  excepted,  this  was 
held  to  be  a  variance.  On  the  other  hand,  however,  the  prin- 
ciple is  not  so  vigorously  observed  as  to  oblige  the  party  on 
whom  the  proof  lies  to  make  good  his  allegation  to  the  letter. 
It  is  enough  if  the  substance  of  the  issue  is  exactly  proved. 
Thus,  in  debt  on  bond  conditioned  for  payment  of  money, 
where  the  defendant  pleaded  payment  of  principal  and  interest, 
and  the  plaintiff  replied  that  he  had  not  paid  all  the  principal 
and  interest,  and  issue  was  joined  thereon,  and  the  proof  was 
that  the  whole  interest  was  not  in  fact  paid,  but  that  the 
defendant  paid  a  sum  in  gross,  which  was  accepted  in  full  sat- 
isfaction of  the  whole  claim,  the  issue  was  considered  as  suffi- 
ciently proved  on  the  part  of  the  defendant.  ^ 


>  Stcph.  PI.  85-86.  The  English 
courts  formerly  were  exceedingly  tech- 
nical upon  the  subject  of  variance. 
Thus,  in  Jones  v.  Mars,  2  Campb.  305, 
Lord  Ellenborough  questioned  whether 
the  letter  **  s  **  too  much  at  the  end  of  a 
word  did  not  constitute  a  variance,  and 
in  Jelf  V.  Oriole,  4  Car.  &  P.  22,  Lord 
Tenterden  refused  an  amendment  of  a 
variance  which  he  said  would  not  have 
occurred  if  common  care  had  been  taken 
in  the  drawing  of  the  declaration.  These 
decisions  and  others  of  a  like  nature 
detract  from  the  reputation  of  the  gieat 
judges  named,  and  show  that,  on  some 


occasions  at  least,  they  sacrificed' sub- 
stance for  form. 

In  an  action  by  the  assignee  of 
time-checks  and  due-bills  they  were  de- 
scribed in  the  petition  as  having  no 
indorsement  or  assignment  on  them, 
while  those  introduced  in  evidence  were 
indorsed;  held,  no  such  variance  as  to 
make  them  inadmissible  in  evidence.  S. 
A.,  etc.,  Ry.  Co.  v.  Cockrill,  72  Tex. 
615.  When  the  action  is  based  on  an 
implied  promise,  proof  of  an  express 
promise  is  an  immaterial  variance. 
Ashton  V.  Shepherd,  120  Ind.  69.  An 
allegation  in  a  petition  that  **  plaintiff 
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To  obviate  the  strictness  of  the  common  law,  the  code  pro- 
vides that  no  variance  between  the  allegations  in  the  pleading 
and  the  proof  is  to  be  deemed  material,  unless  it  have  actually 
misled  the  adverse  party  to  his  prejudice  in  maintaining  his 
action  or  defense  upon  the  merits.  Whenever  it  is  alleged 
that  a  party  has  been  so  misled,  that  fact  must  be  proved  to 
the  satisfaction  of  the  court,  and  it  must  also  be  shown  in  what 
respect  he  has  been  misled,  and  thereupon  the  court  may 
order  the  pleading  to  be  amended  upon  such  terms  as  may  be 
just.^ 


was  injured  by  a  horse  driven  soath  on 
C  street,  and  turned  suddenly  to  go  up 
the  street,''  is  sustained  by  proof  of  an 
injury  at  the  intersection  of  the  two 
streets,  no  matter  in  what  direction  the 
horse  was  being  driven.  Robbins  v. 
Diggins,  78  Iowa,  521.  And  although  it 
is  alleged  that  the  horse  was  driven  **  at 
a  furious  rate  of  speed,"  it  is  necessary  to 
prove  only  the  essential  fact  that  it  was 
driven  negligently.  Id.  In  an  action 
for  the  wrongful  seizure  of  growing 
crops,  it  was  alleged  in  the  first  para- 
graph of  the  petition  that,  by  virtue  of 
certain  deeds  the  plaintiff  was  the  owner 
of  the  fee,  and  in  possession  of  the  land. 
The  deeds  in  question  reserved  a  life-in- 
terest to  the  grantor.  It  was  alleged  in 
the  second  paragraph  of  the  petition  that 
the  plaintiff  was  the  owner  and  in  pos- 
session of  the  growing  crops  so  seized. 
It  was  held  no  variance  to  permit  the 
plaintiff  to  prove  a  parol  lease  from  the 
owner  of  the  life  estate  by  which  she 
was  entitled  to  the  crops  as  tenant. 
Tliigpen  v.  Staton,  104  N.  C  4a  In  an 
action  to  foreclose  a  lien  for  the  con- 
struction of  a  ditch  of  dimensions  speci- 
fied in  a  contract  set  out  in  the  petition, 
proof  of  the  construction  of  a.  ditch  of 
different  dimensions  does  not  constitute 
a  variance  where  it  is  also  alleged  that 
the  ditch  was  accepted  and  there  was 
thereafter  a  settlement  between  the  par- 
ties. Idaho,  etc.  Imp.  Co.  v.  Bradbury, 
132  U.  S.  509.  In  an  action  on  an  ap- 
peal bond  the  insertion  of  the  name 
*  Wilson "    for    that    of    « Nelson,"  by 


mistake,  is  not  a  variance  which  can 
prejudice  the  defendant.  Thalheimer  v. 
Crow,  13  Colo.  397.  In  an  action  for 
personal  injuries  an  allegation  that  the 
injury  was  received  at  P,  while  the  proof 
showed  that  it  was  received  at  R,  is  not 
material.  Brown  v.  Sullivan,  71  Tex. 
470.  In  a  case  tried  to  the  court  with- 
out a  jury,  and  special  findings  are  made, 
and  the  pleadings  ought  to  be  amended 
to  conform  to  the  facts  proved,  the  judg- 
ment will  not  be  reversed  on  account  of 
the  variance,  but  the  pleadings  will  be 
considered  as  amended  to  conform  to  the 
proof  and  findings.  Wilcox,  etc.,  Co.  v. 
Lasley,  40  Kas.  521.  Objections  en  the 
ground  of  variance,  not  made  till  amotion 
for  a  new  trial  is  filed,  are  too  late.  John- 
son V.  Avery,  41  Minn.  485.  The  ques- 
tion will  not  be  considered  in  a  reviewing 
court  unless  the  objection  was  made  in 
the  trial  court.  Cummings  v^  Petsch, 
41  Minn.  115.  It  was  alleged  in  the 
declaration  that  the  planks  on  the  bridge 
where  the  accident  occurred  were  loose, 
and  the  stringers  uneven,  the  planks 
liable  to  slip  off,  turn  over  and  tip  up, 
and  thereby  trip  horses,  and  that  the 
horses  did  become  entangled  in  the  loose 
planks,  and  thereby  tripped.  The  proof 
showed  that  one  of  the  horses  stepped 
into  a  hole  in  the  bridge,  etc.,  whereby 
the  injury  resulted;  held,  no  Tariance. 
Merkle  v.  Township  of  B.,  35  N.  W. 
R.  S49. 

*  Owen  V.   Phillips,   73   Ind.    284; 
Phoenix  Mutual  Life  Ins.  Co.v.HinesIev, 

75  Id. 
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Whenever  the  variance  is  not  material,  the  court  may 
direct  the  fact  to  be  found  according  to  the  evidence,  and  may 
order  an  immediate  amendment,  without  costs. 

It  will  be  sufficient  if  the  substance  of  the  issue  is  proved. 

The  plaintiff  need  not  prove  his  cause  of  action  literally, 
but  in  substance  only,^  and  it  will  be  sufficient  if  the  proof 
establishes  a  cause  of  action  within  the  petition.^ 

Wbere   it  is  claimed  tbat    the    variance    is    material, 

it  must  be  made  to  appear  that  it  was  such  as  to  surprise  or 

mislead  the  adverse  party,*  and  the  burden  of  proof  is  upon 
the  party  claiming  to  have  been  misled.*  In  some  cases  it 
may  appear  upon  the  face  of  the  pleadings  themselves  that  the 
variance  is  material,*  but  in  many  cases  the  matter  is  to  be  de- 
termined by  proof  aliunde  as  to  whether  the  party  was  misled 
to  his  prejudice.® 

Objections  on  the  grrounds  of  variance  must  be  taken  at 
the  time,  or  they  will  be  waived.^ 

Not  material.  A  variance  which  is  not  material,  which 
has  not  actually  misled  the  adverse  party  to  his  prejudice,  is  to 
be  disregarded,  and  the  court  should  permit  the  pleadings  to 
be  amended  to  conform  to  the  proof.  ^ 

Failure  of  proof.  When,  however,  the  allegations  of  the 
claim  or  defense  to  which  the  proof  is  directed,  are  unproved, 
not  in  sopie  particular  or  particulars  only,  but  in  their  general 
scope  and  meaning,  it  is  not  to  be  deemed  a  case  of  variance, 
but  a  failure  of  proof. 


»  Moore  v.  Lake  Co.,  58  N.  H.  254. 
Aa  heretofore  stated,  a  party  will  be  re- 
quired to  prove  only  the  facts  necessary 
to  entitle  him  to  recover,  although  he 
may  have  stated  more  than  was  neces- 
sary in  his  pleading. 

*  Knapp  v.  Roche,  5  Jones  &  S. 
K.  Y.  403. 

'  Hayes  v.  Samuels,  55  Tex.  560. 

♦  Catlin  v.  Gunter,  u  N.  Y.  368; 
Ely  V.  Porter,  58  Mo.  158;  Meyer  v. 
Chambers,  68  Id.  626;  Bank  v.  Wills,  79 
111.  275;  Dodd  V.  Denny,  6  Oreg.  156. 

^  Lyon  V.  Blossom,  4  Duer,  318- 


•  Cadin  V.  Gunter,  11  N.  Y.  368; 
Hauck  V.  Craighead,  4  Hun,  561; 
Sharp  V.  Mayor,  40  Barb.  270. 

'  ^  Spear  v.  Bishop,  24  O.  S.  598; 
Sabile  v.  Bahney,  34  Id.  399;  Nelson  v. 
Thompson,  23  Minn.  508;  Singer  v. 
Given,  6i  la,  93;  Tyng  v.  Com.,  etc., 
Co.,  58  N.  Y.  308;  Chamblee  v.  McKen- 
zie,  31  Afk.  155;  Bell  v.  Knowles,  45 
Cal.  193. 

»  Plate  V.  Vega,  31  Cal.  383 ;  Be- 
gan v.  O'Reilly,  32  Id.  ii  ;  Hauck  v. 
Craighead,  4  Hun,  561  ;  Hedrick  t. 
Osborne,  99  Ind.  143. 
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When  no  cause  of  action  or  defense  whatever  is  proved, 
there  is  a  failure  of  proof, ^  and,  as  the  code  has  not  changed  the 
principle  that  the  judgment  to  be  rendered  must  be  secundum 
allegata  et  probata^  therefore  the  plaintiiT  cannot  bring  an 
action  upon  one  theory  of  his  case  and  recover  on  a  different 
one.* 

Amendmeut.  Where  there  is  a  failure  of  proof,  an  amend- 
ment ordinarily  will  not  be  allowed,  unless  it  is  clearly  apparent 
to  be  in  furtherance  of  justice.*  To  constitute  a  variance  be- 
tween the  allegations  and  the  proofs,  the  difference  must  be  as 
to  the  substantia]  elements  of  the  case,  and  not  as  to  the  legal 
conclusions  from  the  facts  drawn  by  the  pleadei*.  * 

*  Dunn  V.  Durant,  9  Daly,  389.  •  Egert  v.  Wicker,    10  How.    Pr. 

*  Hays  V.  Carr,  83  Ind.  275 ;  W.         193. 

U.  T.  Ca  V.  Reed,  196  Id.  195;  Hartog  ^  Piatt  v.  Longworth's  Devisees,  27 

V.  Tibbits,  1  Utah,  328.  O.  S.  160;  Gaines  v.  Union  Ins.  Co.,  28 

Id.  418. 


CHAPTER  XIX. 
Consolidation  of  Actions. 

Whenever  two  or  more  actions  are  pending  in  the  same 
court,  which  might  have  been  joined,  the  defendant  may,  on 
motion  and  notice  to  the  adverse  party,  require  him  to  show 
cause  why  the  same  should  not  be  consolidated.  The  order 
for  consolidation  may  be  made  by  the  court,  or  a  judge  thereof, 
in  vacation. 

The  test  for  allowing  the  motion  is,  are  the  actions  such  as 

might  have  been  joined?     If  they  are,  ordinarily,  the  motion 

to  consolidate  should  be  sustained.     The  consolidation  is  for 

the  benefit  of  the  defendant;  therefore,  if  he  object,  the  order 

cannot  be  made. 

The  object  is  to  save  costs  and  prevent  a  niultipllcity  of 
suits*    The    motion  is  regarded    with    favor,   and  should  not 

be   denied,  unless   for   cause   the    parties    will    be    prevented 

from  having  a  full  and  fair  trial   where  it    is    clear  that  the 

parties  arc  the  same  and  the  causes  of  action  such  as  can  be 

joined.* 

A  plaintiff  brought  a  separate  action  against  the  same  de- 
fendants in  each  of  the  counties  of  the  state,  for  the  same 
libel,  which  was  firstpublished  in  the  county  in  which  all  the 
parties  resided.  The  defendant's  motion  to  consolidate  the 
actions  was  sustained.^ 

The  motion  is  addressed  to  the  sound  discretion  of  the 
court,  and  the  order  thereon  is  not  subject  to  review,  unless 
there  is  a  very  clear  abuse  of  discretion. 

Without  plaintiff's  consent.  The  court  may  order  con- 
solidation in  a  propercase  without  the  consent  of  the  plaintiffs.' 

*  Hewlett  V.  Martin,  3  Law  Gazette,  '  Clason  v.  Church,  Col  Cas.  68;  i 
c66.                                                                   Johns.  Cas.  29;  Burnham  t.  Dalling,  13 

•  Percy  y.  Seward,  6  Abb.  Pr.  326.        N.  J.  E.  31a 
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Several  actions  of  ejectment  to  recover  the  possession  of 
lands  in  the  same  county  may  be  consolidated.^  But  lands 
which  are  situated  in  different  counties,  or  where  parties  to  one 
action  are  not  interested  in  the  other,  the  actions  cannot  be 
consolidated.* 

Two  actions  for  infrinsrement  of  diiTerent  patents  in  one 
machine  may  be  consolidated.^ 

Tbe  sreneral  rale  is  that  two  or  more  actions  pending  at 
the  same  time  between  the  same  parties,  and  in  the  same  court, 
upon  causes  of  action  which  might  have  been  joined,  may  be 
consolidated.* 

An  action  of  trover  by  one  partner  against  another  for 
tortiously  converting  the  partnership  property  should  not  be 
consolidated. with  an  action  in  equity  for  an  account.* 

But  one  action  for  tbe  same  cause*  A  party  has  no 
right  to  harass  another  by  more  than  one  action  at  the  same 
time  for  the  same  cause,  and  cannot  maintain  more  than  one 
action  by  consolidation.  ^ 

How  tried.  Where  two  actions  are  consolidated  they  will 
be  tried  as  one  suit.  ^ 

The  motion  to  consolidate  must  be  made  before  trial.  • 

The  order  to  consolidate  should  be  made  on  motion  after 
due  notice. 

Notice  of  Motion  to  Consolidate  Actions.  ' 

Title  of  cause. 

The  plaintiff  is  hereby  notified  that  I  have  filed  a  motion  in  said  court  to  consoli- 
date the  actions  pending  therein,  entitled  A  B  v.  C  D,  No.  21,  and  A  B  and  C  D, 

No.  22.     You  are  required  to  show  cause  by  the day  of  -^— ,  18 ,  why  said 

actions  should  not  be  consolidated.     Dated ,  18 , 

CD, 
By  Samuel  Johnson,  his  Attorney. 

>  Jackson  v.  Stiles,  5  Cow.  182.  •  McGraw  v.    Dole,    63  Mich,   i ; 

•  Mayor  v.  Colhn,  90  N.  Y.  312.  Jamison  v.  R.  R.  Co.,  78  la.  562. 

•  24  Fed.  R.  9a  •  Jamison  v.  B.  &  W.  R.  Co. ,  43  N. 

•  Smith  V.   Smith,  22  P.  R.   i86;  W.  R.  529. 

"Webb  V.  Trcscony,  76Cal.  621;  Hatcher  '  Castro  v.  Whitlock,  15  Tex.  437. 

V.  Bank,  79  Ga.  542  ;  Screwmens,  etc.,  •  Savings  Banks  v.  Hay,  8  Daly,  328. 

Asn.  T.  Smith,  70  Tex.  168. 
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Motion  to  Consolidate  Actions. 

Title  of  cause. 

The  defendant  moves  the  conrt  to  consolidate  into  one,  actions  Nos.  21  and  22, 
pending  in  this  court,  in  each  of  which  A  B  is  plaintiff,  and  C  D  defendant 

CD, 
By  Samuel  Jones,  his  Attorney. 

I 

Order  of  Consolidation. 

On  motion  of  the  defendant,  after  due  notice  to  the  plaintiff,  who  failed  to  show 
sufficient  cause  why  said  motion  should  not  be  sustained,  it  is  hereby  ordered  that 
this  action,  No.  21 ,  and  case  No.  22,  in  this  court,  be,  and  the  same  are  hereby  consoli- 
dated into  one  action.  And  it  is  farther  ordered  that  all  proceedings  in  said  consoli- 
dated action  be  heard  in  the  aforesaid  case,  No.  21,  and  the  said  plaintiff  pay  all  costs 
now  incurred  in  all  of  said  actions  but  this. ' 

>  No  new  petition  need  be  filed.        Michigan,  etc,  17  How.  Pr.  228;  Van 
The  actions  are  tried  as  if  there  was  but        Sant.  PI.  312. 
one  petition  and  one  answer.    Blake  y. 


CHAPTER  XX. 

Amendment  of  Pleadings,  Etc. 

Duty  of  court.  The  court  may,  either  before  or  after  judg- 
ment, in  furtherance  of  justice,  and  on  such  terms  as  may  be 
proper,  amend  any  pleading,  process  or  proceeding,  by  adding 
or  striking  out  the  name  of  any  party,  or  by  correcting  a  mis- 
take in  the  name  of  a  party,  or  a  mistake  in  any  other  respect, 
or  by  inserting  other  allegations  material  to  the  case,  or,  when 
the  amendment  does  not  change  substantially  the  claim  or 
defense,  by  conforming  the  pleading  or  proceeding  to  the  facts 
proved.  And  whenever  any  proceeding  taken  by  a  party 
fails  to  conform,  in  any  respect,  to  the  provisions  of  this  code, 
the  court  may  permit  the  same  to  be  made  conformable  thereto 

by  amendment.  ^ 

To  be  disreg'ttrded.     The  court,  in  every  stage  of  an  action, 

must  disregard  any  error  or  defect  in  the  pleadings  or  proceed- 
ings which  does  not  affect  the  substantial  rights  of  the  adverse 
party,  and  no  judgment  is  to  be  reversed  or  affected  by  reason 

of  such  error  or  defect. 

If  a  demurrer  be  sustained,  the  adverse  party  may  am^nd, 
if  the  defect  can  be  remedied  by  way  of  amendment,  with  or 
without  costs,  as  the  court,  in  its  discretion,  may  direct. 

Continuance  granted,   when.     When   either   party   shall 

amend  any  "pleading  or  proceeding,  and  the  court  shall   be 

satisfied,  by  affidavit  or  otherwise,  that  the  adverse  party  could 

not  be  ready  for  trial  in  consequence  thereof,  a  continuance 

may  be  granted  to  some  day  in  term,   or  to  another  term  of 

the  court. 

At  common  iaw  a  declaration  may  be  amended,  of  course, 

at  any  time  before  the  defendant  has  put  in  his  defense,^  and 

the  same  rule  prevails  in  equity.* 

^   Wakeman  v.   Spragae,   7  Cow.  <  ist  Barb.  Ch.  Pr.  206. 
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The  right  to  amend  after  verdict  to  conform  to  the  proof  is 
also  recognized  in  this  country.* 

The  rigrht  to  amend  after  Jadgment  did  not  exist  at  com- 
mon law,  and  the  statutes  of  jeofails  were  passed  to  remedy 
this  defect.^ 

The  narrow  construction  given  to  the  statutes  by  the  courts 
caused  them  to  fail  to  a  great  extent  of  affording  relief. 

Not  demurrable.  A  petition  which  has  been  amended, 
without  objection,  so  as  to  cure  certain  defects,  is  not  de- 
murrable because  of  such  defects.* 

Where  testimony  is  introduced,  without  objection,  tending 
to  prove  a  different  issue  from  that  made  by  the  pleadings,  the 
court  may,  after  the  trial,  permit  the  pleading  to  be  amended 
to  conform  to  the  proof.  ^ 

Defects  not  cured.  If,  however,  a  party  proceeds  to  trial 
on  a  petition  which  states  no  cause  of  action,  he  cannot,  where 
proper  objections  are  made  to  the  introduction  of  testimony  on 
that  ground,  take  judgment  on  a  verdict  in  his  favor  against  the 
objection  of  the  adverse  party  by  then  filing  a  petition  whichj 
states  a  cause  of  action.^ 

This  rule,  however,  is  subject  to  some   qualification,  anrfl 
where  it  is  apparent  that  the  case  has  been  tried  upon  the* 
merits  and  a  correct  verdict  rendered,  it  would  seem  to  be  int 
furtherance  of  justice  to  permit  an  amendment  to  conform^ tO' 
the  proof.     The  general  rule,  however,  is  that    the  petition 
must  state  a  cause  of  action,  to  entitle  the  plaintiff  to  recover. 
To  authorize  an  amendment,  the  statutory  thing*  to  be- 
amended  must  exist  before  the  power  can   be  qxercised.®     Ini 
the  case  cited  a  party  who  had  appealed  an  action^  had  de- 
posited money  with  the  clerk  in  place  of  an  undertaking,  and, 
in  the  absence  of  a  statute  authorizing  such  deposit,  it  was  held. 


*  Hull  V.  Turner,  i  Wend.  72. 

*  Formerly  but  few  amendments 
^'ere  allowed  in  common  law  actions. 
Writ*  were  required  to  be  absolutely  free 
from  any  defect,  and  were  liable  to  be 
excepted  to  for  any  error  which  appeared 
therein,  such  as  an  erasure  of  the  names 
of  persons,  places  or  things;  a  wrong 
description  of  the  parties,  name,  title, 
etc,  or  residence.     Even  a  single  letter 

37 


omitted  or  inserted  seems  to  have  been . 
fatal.     The  rights  of  parties  in  many 
cases  seem  to  have  been  lost  sight  of  in 
the  anxiety  to  preserve  forms  asd  xegn-* 
larity.     Reeves  Eiig.  Law,  333-^61. 

*  Kennedyv.  Woffard,  84  Ga.  157. 

*  Catron  v.  Shepherd,  8  Neb,  308* 

*  Curtis  V.  Cutler,  7  Neb..  315. 

^^  Shamokin.Baak  vi. Street,  16  O. 
S.  I. 
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that  there  was  nothing  to  amend.  So,  under  leave  to  amend 
a  party  cannot  include  a  new  and  entirely  distinct  cause  of 
action  then  barred  by  the  statute  of  limitations.^ 

Misnomer*  A  mere  misnomer  of  the  plaintiff  may  be 
amended  and  the  true  name  inserted.  Thus,  where  the  name 
of  the  plaintiff  was  Ormsby  Hite,  and  the  action  was  brought 
in  the  name  of  Ormsley  &  Hite.  * 

So,  where  the  action  was  brought  by  Neal  Carter,  for  John 
Neal  Carter,®  and  the  plaintiff  using  only  the  initials  of  his 
Christian  name,  may  be  permitted  to  an^end  by  stating  his 
name.* 

The  name  of  a  plaintiff  may  be  stricken  out  on  the  trial.  ^ 

If  two  defendants  are  sued»  and  the  proof  fails  to,  show  a 
joint  liability,  the  name  of  one  may  be  stricken  out;®  an  amend- 
ment may  be  made  to  show  the  capacity  in  which  a  party  sues 
or  is  sued.^ 

Where,  however,  certain  individuals,  alleged  to  be  stock- 
holders, are  sued  instead  of  the  corporation,  there  can  be  no 
amendment  to  give  the  court  jurisdiction  over  the  corpora- 
tion.^ 

SubstitutinsT  different  form  of  action.  The  courts  are 
not  entirely  agreed  as  to  the  right  of  a  plaintiff  to  substitute  a 
different  form  of  action  from  the  one  set  forth  in  the  petition. 

But  the  better  rule  seems  to  be  that,  so  long  as  the  subject 
of  the  action   remains  substantially  the  same,  an  amendment 


*  Comrs.  V.  Andrews,  i8  O.  S.  50. 
'  Hite  V.  Hud  ton,  20  Mo.  2S6b 

*  Jernigan  v.  Carter,  60  Ga.  131. 

*  Ferguson  v.  'Smith,  10  Kan.  396. 
Where  a  party  has  been  sued  by  his  sur- 
name only,  an  amendment  stating  his 
Christian  name  may  be  made.  Porter  v. 
Hildebrand,  14  Pa.  St.  129.  And  the 
name  of  the  defendant  may  be  changed 
to  that  of  plmntifT  against  his  co-defend- 
ant. GUI  V.  Young,  88  N.  C.  58.  So  a 
plaintiff  suing  as  heir  at  law  may  amend 
to  sue  as  executor.  Heins  v.  Ruther- 
ford, 67  Ga.  606.  So,  where  a  mother 
sues  in  her  children's  behalf  as  next 
friend  or  guardian,  without  so  designat- 
ing herself,  the  petition  may  be  amended. 


Sick  V.  Association,  49  Mich.  5a  In 
case  of  a  mistake  as  to  the  Christian  or 
surname  of  a  party,  an  amendment  may 
be  permitted  Ward  v.  Stevenson,  15 
Pa.  St.  21.  An  amendment  which  will 
take  the  case  out  of  the  statute  of 
frauds  may  be  permitted.  Adams  v. 
Phillips,  75  Ala.  461.  Misnomer  of  a 
corporation  may  be  amended.  Marsh  v. 
Wilkesbarre,  i  L.  &  L.  173. 

•  Hinkle  v.  Davenport,  38  la.  355; 
K.  P.  Ry.  V.  Nichols,  9  Kan.  235. 

^  Reed  v.  Beardsley,  6  Neb.  493. 

'  Merritt  v.  Seaman,  6  N.  Y.  168; 
Waldsmith  v.  Waldsmith,  2  0. 1 56. 

^  Ridenoor  v.  Mayo,  29  O.  S.  138. 
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may  be  permitted.  Thus,  in  Robinson  v.  Willoughby^  Enaction 
was  brought  to  recover  possession  of  land  under  a  deed  abso- 
lute on  its  face.  The  Supreme  Court  held  this  deed  to  be  in 
fact,  a  mortgage,  and  thereafter  an  amendment  was  permitted 
to  make  the  action  one  for  the  foreclosure  of  a  mortgage.* 

Restriction.  A  plaintiff  .  who  brings  his  action  on  the 
common  law  right  of  a  servant  to  recover  for  injuries  received 
by  reason  of  defective  materials  knowingly  furnished  by  his 
master,  will  not  be  allowed  to  amend  so  as  to  recover  under  a 
statute,  since  that  would  introduce  a  new  cause  of  action.* 

The  above  rule  stated  by  the  Georgia  court  probably  will 
not  be  generally  followed,  as  it  is  not  in  consonance  with  the 
spirit  of  the  code. 

Before  maturity  of  debt»  amended  petition.  An  objec- 
tion that  the  action  was  brought  before  the  maturity  of  the 
debt  is  cured  by  an  amended  petition  filed  after  its  maturity,* 
if  it  shows  a  ratification. 

No  chancre  of  caus^  of  action.  Where  an  action  was 
brought  upon  an  insurance  premium  note  for  $350^^,  dated 
July  13th,  1877,  an  amendnient  was  made  describing  it  as 
dated  June  13th,  1877,   and  as- originally  given  for  $600^; 


» 67  N.  C.  84. 

•  Bullard  v.  Johnson,  65  N.  C.  436. 
See,  also,  McKeighan  v.  Hopkins,  19 
Neb.  34;  Roberts  V.  Swearingen,  8  Neb. 
363;  Caldwell  v.  Meshew,  13  S.  W.  R. 
761;  Roberts  v.  Swearingen,  8  Neb.  363. 
In  most  of  the  code  states  a  party  who 
brings  an  action  at  law  may  amend  so 
as  to  change  it  into  an  action  in  equity. 
This  is  true  in  Iowa,  where,  to  some 'ex- 
tent, law  and  equity  are  distinct.  Barnes 
V.  Heckla  Ins.  Co.,  39  N.  W.  R.  122; 
Esch  V.  Home  Ins.  Co.,  43  N.  W.  R. 
229.  In  Argersinger  v.  Levor,  54  Hun, 
613,  the  complainant  in  the  justice  court 
charged  an  assault  on  the  plaintiff  **  by 
defendant  and  his  dog."  The  case  was 
tried  on  the  theory  that  the  defendant 
was  liable  for  keeping  a  vicious  dog.  On 
appeal,  an  amendment  of  the  petition  was 


permitted  to  conform  to  the  claim 
actually  tried.  So,  where  a  petitioner 
charged  the  defendant  with  negligence, 
but  did  not  specify  any  particular  acts, 
an  amended  petition,  stating  the  particu- 
lar acts  complained  of,  does  not  change 
the  cause  of  action.  Gourley  v.  St.  L. 
&  S.  F.  Ry.  Co.,  35  Mo.  App.  87.  An 
amendment  of  pleadings  is  not  cut  off 
because  applied  for  after  the  cause  has 
been  remanded  by  an  appellate  court. 
Shenhan,  etc.,  Co.  v.  Sims,  36  Mo.  App. 
224.  An  amendment  of  a-  petition  may 
be  made  to  show  the  date  of  the  instru- 
ment upon  which  the  action  is  brought. 
Hardee  v.  Lovett,  9  S.  £.  R.  680. 

'  Bolton  V.  Ga.  Pac.  R.  R.  Co.,  83 
Ga.  659. 

*Dalton  V.  Rainey,  75  Tex.  516; 
NuH  V.  Jones,  5  Neb.  50a 
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that  it  it  was  afterward  reduced  by  indorsement  $3SO^,    does 
not  change  the  cause  of  action.  ^ 

Reformatioii*  An  amendment  of  a  petition  In  an  action 
at  law  on  a  policy  of  insurance  to  reform  the  policy  does  not 
change  the  cause  of  action.* 

So,  where  the  original  action  was  brought  for  an  assault 
upon  the  plaintiff,  and  for  striking  and  shooting  him,  etc.,  an 
amendment  was  permitted  charging  that  the  defendant  negli- 
gently and  carelessly  discharged  his  pistol  or  revolver  while 
the  same  was  pointed  at  the  plaintiff.*  And  where  the  action 
was  brought  for  causing  the  overflow  of  the  plaintiff's  land,  an  . 
amendment  claiming  damages  for  injury  to  the  crop  thereon, 
caused  by  such  overflow,  is  permissible.* 

And  an  amendment  of  the  petition  in  an  action  on  a  4iote, 
that  from  the  time  the  defendant  executed  the  same  until  the 
action  was  brought  the  defendant  was  absent  from  the  state, 
does  not  state  a  new  cause  of  action.* 


*  LTcoming  Ins.  Co.  v.  Billin(Ts,  17 
AtL  Rep.  715.  An  amendment  was  per- 
mitted and  the  parties  allowed  to  intro- 
duce further  testimony  after  a  time  set 
for  the  hearing,  which  was  postponed  by 
accident.  Roe  v.  Davies,  L.  R.  2  Chan. 
Div.  729.  So,  in  an  action  to  set  aside 
deeds  for  fraud  in  an  action  by  credit- 
ors, the  petition  failed  to  allege  that  they 
had  levied  on  the  land,  and  an  amend- 
ment was  permitted  on  the  hearing.' 
Smith  V.  Sherman,  52  Mich.  637.  So, 
in  an  action  for  importing  articles  which 
infringed  the  plaintilTs  patent,  an  amend- 
ment that  the  defendants  were  custom- 
house agents  was  permitted  during  the 
hearing.  Nobel, etc.,  Co.  v.  Jones,  L.  R. 
17  Chan.  Div^  721.  And  where  an  action 
was  brought  to  discharge  a  mortgage  an 
amendment  to  redeem  was  permitted 
on  the  hearing.  Harrigan  v.  Bacon, 
57  Vt.  644.  An  amendment  which 
raises  an  issue  of  fraud  which  had  not 
previously  been  made  will  not  be  permit- 
ted on  the  trial.  Hendricks  v.  Montagu, 
1 7  Chan.  Div.  642.  The  statu  te  of  limi- 
tations is  not  favored  by  the  courts; 
therefore,  it  cannot  be  set  up  by  amend- 


ment of  the  answer.  Plumer  v.  Clarke, 
59  Wis.  646 ;  Haines  v.  Little,  4  W.  L. 
J.  i;  Newsom's  Admnr.  v.  Ran,  18  Ohio, 
240;Sheetsv.  Baldwin's  Admnrs.,  12  Id. 
120.  it  is  doubtful  if  this  rule  will  be 
enforced  at  the  present  time,  as  no  good 
reason  exists  why  a  party  should  not  be 
permitted  to  state  any  matter  constitut- 
ing a  cause  of  action  or  defense.  The 
failure  to  state  a  defense  in  a  positive 
manner,  whereby  it  amounts  to  an  ad- 
mLision  of  the  plaintiff's  claim,  is  no 
reason  for  refusing  to  allow  it  to  be 
amended.  Tildesley  v.  Harper,  L.  R.  10 
Chan.  Div.  393.  When  the  plaintiff 
has  been  allowed  to  amend  his  petition 
the  defendant  has  a  right  to  answer  by 
setting  up  any  defense  he  may  have  by 
way  of  amendment.  Gill  v.  Young,  88 
N.  C.  58. 

•  Esch  v.  Home  Ins.,  43  N.  W.  R. 
229. 

'  Carmichael  v.  Dolen,  41  N.  W.  R. 
178. 

*  Int.  &  G.  N.  R.  Co.  V.  Papc,  73 
Tex.  501. 

»  Hardee  v.  Lovett,  9S.  E.  R.  68a 
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In  an  action  for  breach  of  promise  of  marriage  made 
when  the  defendant  was  under  age,  an  amendment  showing 
a  ratification  after  he  attained  his  majority  may  be  made.^ 

Fraud.  Agrreement.  So,  where  an  action  was  brought 
charging  fraud  in  making  certain  conveyances,  which  the  de- 
fendant  denied,  and  pleaded  an  agreement.  The  plaintiff  was 
thereupon  permitted  to  amend  his  petition  by  inserting  the 
agreement  and  omitting  the  charge  of  .'fraud  ;2  and  an  amend- 
ment alleging  part  payment  to  avoid  the  defense  of  the  statute 
of  frauds  may  be  permitted.  ^ 

A  petition  for  the  can<^ellation  of  a  title  bond,  an  account 
and  to  quiet  title  may  be  amended  so  as  to  pray  for  an  alter- 
native decree  for  the  payment  of  the  balance  of  the  purchase 
money,  and  a  lien  to  secure  it.* 

Elections  between  actions  ex  contractu  and  actions  ex 
delicto.  There  are  certain  acts  or  omissions  of  a  party  by 
which  another  is  injured,  from  which  a  liability  results  to  make 
compensation  in  damages. 

In  such  cases  the  law  implies  a  promise  to  pay  the  damages. 

The  tortious  acts  or  omissions  have  a  two-fold  aspect,  and 
the  injured  party  may  treat  the  action  as  arising  from  the  tort, 
or,  by  waiving  the  tort,  sue  upon  the  implied  contract  by  setting 
forth  the  facts  from  which  the  law  infers  a  promise.  This 
right  exists  for  the  wrongful  taking  or  conversion  of  chattels, 
things  in  action  or  money;  the  wrongful  use  of  lands;  appro- 
priation of  rents  and  profits;  fraud  of  purchaser  in  obtaining 
goods  on  credit;  frauds  and  deceits  by  which  money  or  prop- 
erty is  obtained,  and  in  certain  cases  of  trust  where  the  liability 
results  from  a  violation  of  duty  as  well  as  from  a  breach  of  the 
terms  of  the  agreement.  Thus,  when  goods  and  chattels  have 
been  wrongfully  taken  or  detained,  and  have  bfeen  sold  or  dis- 
posed of  by  the  wrongdoer,  the  owner  may  sue  in  tort  for  the 

^  Schreckcngast  v.  Ealy,   16  Neb.  '  Adams  v.  Phillips,  75  Ala.  461. 

51a  '  *  Hardin  v.  Boyd,  113  U.  S.  756. 

*  Redstrake  v.  Surron,  3  Atlantic 
Rep.  693;  Ricev.  Caadk,  71  Ga.  605. 
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damages,  or  he  may  waive  the  tort  and  bring  his  action  on  the 
implied  promise,^  and  this  may  be  done  by  amendment. 

Where  the  groods  have  not  been  sold  or  disposed  of  by  the 
wrongdoer,  some  of  the  cases  deny  the  right  to  sue  on, the  im- 
plied promise.  ^ 

The  weight  of  authority  in  this  country,  however,  generally 
sustains  the  opposite  view.  * 

This  choice  of  remedies  also  exists  to  some  extent  when 
the  liability  is  connected  with  the  claims  to  land  or  grows  out 
of  its  use.  * 

In  the  case  last  cited  it  was  held  that  whenever  a  promise 
is  implied,  an  election  may  be  had. 

So,  in  an  action  against  a  common  carrier  for  loss  or  injury 
of  goods,  the  owner  may  sue  for  the  tort  for  neglect  of  duty  or 
on  the  implied  contract,  but  in  either  case  the  extent  of  the 
carrier's  liability  will  not  be  changed.  ^ 

.  So,  in  cases  where  goods  have  been  obtained  on  credit  by 
fraudulent  representations  of  the  purchaser,  the  seller  has  a 
choice  of  remedies,  and  may  sue  for  the  deceit  or  upon  the  im- 
plied contract.  * 

The  code  authorizes  an  amendment  when  the  mistake 
goes  to  the  substance  of  pleadings  or  proceedings.  Broader 
or  more  efficient  language  could  scarcely  have  been  used  to  vest 
this  power. 

The  only  limit  seems  to  be  where  an  amendment  would  not 
be  in  the  furtherance  of  justice.^ 


^  McKnight  v.  Dunlop,  4  Barb.  36, 
42 ;  Ij^ds  V.  Tweddle,  7  How,  Pr.  278, 
281;  Harpending  v.  Shoemaker,  37 
Barb.  270,  291 ;  Chambers  v.  Lewis,  2 
Hilt.  591;  Leach  v.  Leach,  2  N.  Y.  S.  C. 
657  ;  Tryon  v.  Baker,  7  Lans.  51 1,  514; 
Roberts  v.  Evans,  43  CaL  380 ;  Gordon 
V.  Bruner,  49  Mo.  570,  571 ;  Putnam  v. 
Wise,  I  Hill.  234, 240;  Berley  v.  Taylor, 
5  Hill,  577,  484;  P»m.  Rem.  619. 

'  McKnight  v.  Danlop,  4  Barb.  36 ; 
Henry  v.  Marvin,  3  Ed.  Smith,  71 ; 
Tryon  v.  Baker,  7  Lans.  511. 

»  Berley  v.  Taylor,  5  Hill,  577 ; 
Putnam  v.  Wise,  i  Hill,  234 ;  Hinds  v. 
Tweddle,  7  How.  Pr.  278;  Roberts  v. 


Evans,  43  CaL  380;  Gordon  v.  Bruner, 
49  Mo.  570. 

<  Trull  v.  Granger,  8  N.  Y.  115  ; 
Norden  v.  Jones,  33  Wis.  60a 

»  Campbell  v.  Perkins,  8  N.  Y.  430; 
Brown  v.  Treat,  i  Hill,  225 ;  People  v. 
Kendall,  25  Wend.  399;  Campbell  ▼. 
Stakes,  2  Wend.  137;  Wallace  v.  Morss, 

5  Hill,  391. 

«  Byxbie  v.  Wood,  24  N.  Y.  607 ; 
Union  Bank  v.  Mott,  27  Id.  633  ;  Hart 
V.  Barnes,  24  Neb.  782 ;  Farmers'  Nat. 
Bank  v.  Fonda,  32  N.  W.  R.  665  ; 
Western  Assurance  Co.  v.  Towle,  26  Id. 
104. 

^  Irwin  v.    Bank  of  BellefontaxDe, 

6  O.  S.  81. 
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The  law  as  to  amendment  of  pleadings  may  be  stated  thus: 
That  an  amendment  will  be  allowed  in  a  proper  case  where  the 
proposed  amendment  does  not  change  substantially  the  claim 
or  defense,  although  the  form  of  the  action  may  be  changed. 

So  long  as  the  court  can  see  that  the  identity  of  the  cause 
of  action  is  preserved,  the  particular  allegations  of  the  petition 
may  be  changed,  and  others  added,  in  order  to  cure  imperfec- 
tions and  mistakes  in  the  manner  of  stating  the  plaintiff's 
case. 

Not  in  fkirtheraace  of  Justice.  Cases,  no  doubt,  will  oc- 
cur where  it  will  not  be  in  furtherance  of  justice,  but  a  manifest 
and  clear  encouragement  of  a  litigious  disposition,  to  permit  an 
amendment,  and  in  such  cases,  ordinarily,  the  court  will  not 
grant  the  relief. 

When,  too,  the  defect  in  the  proceeding  is  so  gross  or  is 
committed  under  such  circumstances  as  to  indicate  that  the 
defect  itself  was  designed,  and  not  simply  a  mistake,  the  court 
would  be  justified  in  refusing  permission  to  amend.  ^ 

The  design  of  the  code  is  to  require  parties  to  state  their 
cause  of  action  or  defense  as  it  may  exist,  and  a  party  should 
not  be  permitted  to  trifle  with  the  court.  • 

Motions  for  leave  to  amend  pleadingrs  in  the  trial  court, 
brought  there  by  appeal,  are  addressed  to  the  sound  discretion 
of  the  court,  and  its  rulings  thereon  will  not  be  reversed  on 
error  unless  all  the  facts  bearing  upon  the  motion  are  set  forth, 
and  there  has  been  a  manifest  abuse  of  discretion.  ^ 

Amended  pleadingrs.  Where  the  defendant  has  filed  an 
answer  to  a  pleading,  plaintiff  thereupon  files  an  amended  peti- 
tion, to  which  defendant  answers  without  making  the  original 
answer  part  of  the  second  answer,  the  case  stands  for  trial  on 
the  amended  pleadings,  and  the  original  pleadings  are  disre- 
garded. ^ 

^  Irwin  V.   Bank  of  Bellefontaine,  and  plaintiff  thereupon  filing  an  amended 

6  O.  S.  81.  petition,   to    which    defendant  answers 

*  Brock  V.  Bateman,  25  O.  S.  609.  without  making  the  original  answer  part 

>*  Bank  v.  Telegraph  Co.,  30  O.  S.  of  the  second  answer,  the  case  stands  for 

555.     In  this  case  it  is  said  in  the  sylla-  trial  on  the  amended  pleadings,  and  the 

bas  prepared  by  the  court:     "  Defendant  original  pleadings  are  disregarded." 
having  Qed  an  answer  to  the  petition, 
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The  general  rule  is  that  where  amended  pleadings  have 
been  filed  the  case  is  to  be  tried  upon  the  amended  pleadings. 

Notice  of  Filing  Amended  Petition. 

Title  of  cause. 

The  defendant  will  take  notice  that  on  the day  of I  filed  an  amended 

petition  in  said  cause.  A  B, 

By  Samuel  Jones,  his  Atty. 
Dated . 

Order  in  Case  of  Immaterial  Variance. 

This  causae  came  on  for  trial  upon  the  issue  joined  between  the  parties,  and  there 
being  a  rariance  between  the  pleading  of  the  [plaintiff]  and  the  proof,  but  which  has 
not  misled  the  defendant  to  his  prejudice  in  maintaining  his  defense  upon  the  merits, 
the  court,  therefore,  finds  that  said  variance  is  not  material.  It  is,  therefore,  con> 
sidered  by  the  court  that  the  plaintiff  have  leave  to  amend  his  petition  instanter  to 
conform  to  the  facts  proved,  and  that  the  trial  proceed. 

Order  in  Caj^e  of  Material  Variance. 

This  cause  came  on  for  trial  upon  the  issue  joined  between  the  parties,  and  there 
being  a  variance  between  the  pleading  of  said  plaintiff  and  the  proof,  by  which  the 
defendant  has  been  misled  to  his  prejudice  in  making  his  defense,  the  court,  therefore, 
finds  said  variance  to  be  material.  It  is,  therefore,  considered  that  said  cause  be  con- 
tinued at  the  costs  of  this  term  of  the  plaindff,  and  that  he  have  leave  to  amend  his 
petition  within days  from  this  date. 

Tlie  powers  of  a  court  to  srrant  leave  to  amend  extend 
to  all  the  pleadings  and  proceedings  in  an  action,  including  the 
prayer  for  relief,  and  whenever  the  desired  amendment  is  in 
furtherance  of  justice  it  should  be  granted.  It  may  be  made 
by  requiring  an  amended  pleading  to  be  filed,  or  by  an  amend- 
ment to  a  pleading  already  on 'file,  or  by  interlineation.  The 
most  desirable  mode  is  by  filing  an  amended  pleading,  but  this 
frequently  would  be  oppressive,  as  where  the  amendment  is 
trivial  or  it  is  required  to  be  made  instanter.  When,  however, 
a  material  amendment  is  sought  to  be  made,  as  a  rule  it  should 
be  done  by  an  amended  pleading.  The  mode  of  making 
amendments  rests  largely  with  the  trial  courts.  A  court  will 
permit  a  correction  of  or  disregard  orthographical  errors,  such 
as  "accepted"  for  excepted  causes.^  The  word  "for"  in 
place  of  "  from  "  as  indicating  the  commencement  of  a  year,  as 
from  May  Sth.*     So,  in  regard  to  a  mistake   in  the  name  of  a 

^  Roussel  v.  St.  Nicholas  Ins.  Co.,  •  Ready  v.  Sommer,  37  Wis.  265. 

41  N.  Y.  Superior  Court,  279;  Cortelyon 
V.  Maben,  22  Neb.  697. 
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pleading,  such  as  a  supplemental  petition  or  answer  instead  of 
an  amended  one. 

The  makingr  and  illingr  of  new  or  additional  pleadingrs 

is  an  amendment  within  the  meaning  of  the  code,  and  may  be 
permitted  by  the  court  at  any  stage  of  the  proceedings,  even ' 
during  the  trial  of  the  cause.  ^ 

Attaclunent.  An  affidavit  for  an  attachment  may  be 
amended  -by  leave  of  court  even  after  a  motion  to  quash  the 
proceedings  is  filed  because  of  that  particular  defect,  ^  and  it 
is  not  necessary  to  levy  a  new  attachment  after  the  amend- 
ment.^ 

A  defective  undertakingr  for  an  attachment  may  be 
amended.* 

Motion  to  Amend  Pleading,  etc. 

Title  of  cause. 

The  plaintiff  [or  defendant]  moves  the  court  for  an  order  to  permit  him  to  amend 
the  petition  [answer,  reply,  etc.]  filed  by  the  [plaintiff]  in  said  cause,  in  the  following 
particulars:  [state  the  desired  amendments]. 

S  J,  Attorney  for  Plaintiff. 

Ordinarily  the  court  will  require  notice  to  the  adverse  party 
of  the  proposed  amendment. 

^  Williams  v.  Miller,  10  la.  344.  Langworthy  v.  Waters,  1 1  Id.  432. 
•  Struthers  v.  McDowell,  5  Neb.  *  Elliott  v.   Stevens,    10    la.   418; 

491.  Holmes  v.  Budd,  11  Id.  186. 
'  Wadsworth  v.Cheeney,  131a.  576; 


CHAPTER   XXI. 
Supplemental  Pleadings. 

Either  party  may  be  allowed,  on  notice,  and  on  such  terms 
as  to  costs  as  the  court  may  prescribe,  to  file  a  supplemental 
petition,  answer  or  reply.* 

Under  the  code  a  supplemental  pleading  can  be  filed  only 
in  cases  where  facts  have  occurred  after  filing  the  former  peti- 
tion, answer  or  reply,  which  are  necessary  to  be  considered  in 
the  determination  of  the  case. 

A  sapplemental  petition  is  not  a  substitute  for  the  orig- 
inal petition. 

It  is  merely  an  additional  petition,  leaving  the  original  in 
full  force  and  effect,  and  it  is  designed  simply  to  set  up  facts 
which  have  occurred  since  filing  the  former  petition. 

A  supplemental  petition  should  refer  to  the  original  peti- 


^  The  code  has  not  materially 
changed  the  rule  as  to  sapplemental 
pleadmgs.  The  equity  rule,  as  stated  in 
Staflford  v.  Howlett,  i  Paige,  201,  is, 
"that  nothing  can  be  inserted  in  an 
ongmal  bill  by  way  of  amendment  which 
has  arisen  subsequent  to  the  commence- 
ment of  the  suit,  but  the  same  may  be 
stated  m  a  supplemental  bill.  On  the 
other  hand,  matters  which  arose  previous 
to  the  tihng  of  the  original  bill,  although 
discovered  afterward,  should  be  intro- 
duced into  the  case  by  way  of  amend- 
ment/' etc.  See  also  Wilder  v.  Keeler, 
3  Id.  164;  Lawrence  V.  Bolton,  Id.  294. 
If  the  origmal  petition  was  sufficient  to 
entitle  the  plaintiff  to  one  kind  of  relief, 
and  tacts  occur  subsequently  that  entitle 
him  to  other  or  more  extensive  relief,  he 
may  have  such  relief  by  setting  out  such 
fieiv  matter  in  a  supplemental  petition. 


Candler  v.  Pettit,  2  Hall  [N.  Y.]  315.  In 
all  cases  the  original  defendants  should  be 
made  parties.  Under  the  former  equity 
practice  a  summons  was  issued  on  the  sup- 
plemental bill  and  served  on  the  defend- 
ants. Lawrence  v.  Bolton,  3  Paige,  294; 
2  Barb.  Ch.  Pr.  48.  The  notice  provided 
for  in  the  code  takes  the  place  of  the  sum- 
mons. Proof  of  service,  however,  should 
be  duly  made  and  filed,  and  suiBcient  time 
given  to  answer.  An  answer  and  reply 
may  be  filed  as  in  an  original  action,  and 
are  subject  to  the  same  objections.  Sup- 
plemental answers  may,  by  leave  of  the 
court,  be  filed  whenever  matenal  facts  in 
the  defendant's  favor  have  arisen  subse- 
quent to  filing  the  answer.  Strange  v. 
Collins,  2  Ves.  &  B.  163;  Taylor  v. 
Obee,  3  Pncc,  83 ;  Jackson  v.  Pansh,  i 
Sim.  505  i  Tidswell  v.  Borryec^  7  Id.  64. 
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tion  and  the  proceedings  had  thereon,  but  it  is  unnecessary  to 
copy  the  allegations  of  the  original  petition.  ^^ 

Ordinarily  the  right  to  file  a  supplemental  pleading  should 
not  be  denied  when  it  is  apparent  that  the  matter  contained 
therein  is  material  to  the  party  asking  leave  to  file  the  same. 

The  office  of  a  supplemental  pleading  is  to  bring  into  the 
record  new  facts  which  have  occurred  since  the  commencement 
of  the  action,  so  that  the  court  may  render  judgment  upon  the 
facts  as  they  exist  at  the  time  of  its  rendition.* 

Must  relate  to  cause  of  action.  The  facts,  however, 
must  relate  to  the  cause  of  action  set  forth  in  the  petition,  and 
relate  to  the  rights  and  liabilities  of  the  parties  thereco.^  In 
other  words,  the  supplemental  pleading  must  be,  consistent 
with  and  supplemental  to  the  original  pleadings,  or  some  of 
them.* 

A  supplemental  petition  may  be  filed,  setting  up  additional 
installments  on  the  same  contract,  which  have  become  due 
since  the  action  was  brought.* 

In  an  action  for  libel  alleging  that  defendants,  since  the 
bringing  of  the  action,  have  circulated  the  libel.®  So,  where 
a  third  party,  after  the  commencement  of  the  action,  assumes 
the  liability  of  the  defendant  which  the  plaintiff  is  seeking  to 
enforce,  a  supplemental  petition  may  be  filed  making  him  a 
co-defendant,  as  where,  pending  an  action  to  foreclose  a  mort- 
age, a  third  party  should  purchase  the  property,  and,  either 
directly  or  by  implication,  assume  the  mortgage.'^ 

The  sufficiency  of  a  supplemental  petition,  answer  or 
reply  or  amendment  to  a  pleading  must  be  tested  by  demurrer 
or  motion  after  it  has  been  filed,  and  cannot  be  determined  on 
a  motion  for  leave  to  file.® 

Where  it  is  merely  sought  to  substitute  parties  in  case  of  a 

^  Story's  Eq.  PI.  §  343.  ley  v.  Buckley,  12  Nev.  423;  Slosson  v. 

*  Dillman  v.  Dillman,  90  Ind.  585.         Englehart,  34  Barb.  198;  Buchanan  v. 
»  Wetmore  v.   Tenslow,  51   N.  Y.        Comsti>ck,  57  Id.  582. 

338;  Wattson  V.   Thibon,  17  Abb.  Pr.  •  Null  v.  Jones,  5  Neb.  500;  Fincke 

184;    Hawley  v.    Graff,   28   Hun,  443;  v.  Rouke.  20  Hun,  264. 

Corncy  v.  Taylor,  4  Kan.  178.  *  Corbin  v.  Knapp,  5  Hun,  197. 

*  Wisner  v.  Ocumpaugli,  ,71  N.  Y.  ''  Prouty  v.  Lake  Shore,  etc.,  R. 
113;  Mirier  v.  Miller,  2  Edw.  Ch.  114;  Co.,  85  N.  Y.  272. 

Gibbon  V.  Dougherty,  loO  S.  365;  Buck-  '  State  v.  Mayor,  18  la.  388. 
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transferor  interest,  it  may  be  done  by  motion,  supported,  when 
necessary,  by  affidavits  or  other  evidence^. 

Motton  foi*.  A  party  desiring  to  file  a  supplemental  plead- 
ing must  file  a  motion  for  that  purpose,  and  serve  a  notice  of 
the  object  of  the  motion  on  the  adverse  party. 

Notice  of  Supplemental  Pleading. 

Title  of  cause. 

The  defendant  will  take  notice  that  on  the day  of ,  18 ,  or  as  soon 

thereafter  as  the  motion  can  be  heard,  I  will  apply  to  said  court  for  leave  to  file  a 
supplemental  petition  in  said  cause,  setting  up  that  there  has  accrued  to  me,  since  the 
commencement  of  the  action,  on  the  note  and  mortgage  upon  which  the  action  is 

brought,  the  sum  of  $ interest,  and  the  further  sum  of  $ as  principal.     Dated 

,  18 .     4 

A  B,  by  William  Wentworth,  his  Attorney. 

Motion  for  Leave  to   File  Supplemental  Pleading. 

Title  of  cause. 

The  plaintiff  moves  the  court  for  leave  to  file  a  supplemental  petition  setting  up 
certain  sums  which  have  become  due  from  the  defendant  to  the  plaintiff  upon  the  note 
and  mortgage  sued  on  since  the  action  was  brought. 

A  B,  by  William  Wentworth,  his  Attorney. 

Affidavit  to  be  Filed  with  Motion. 

Title  of  cause,  and  venue, 

I,  A  B,  do  solemnly  swear  that  since  the  commencement  of  this  action  thei^ 
has  become  due  to  me,  as  interest  on  the  note  and  mortgage  upon  which  the  action  is 

brought,  the  sum  of  $ ,  and  also  the  further  sum  of  $ as  prindpaL  I,  there^ 

fore,  ask  leave  to  set  up  said  facts  in  a  supplemental  petitition.. 

AB. 

Subscribed  in  my  presence  and  sworn  to  before  me  this day  of ,  18 , 

G  H,  Clerk  of  the  District  Court 

Leave  to  File  Supplemental  Petition. 

On  motion  of  the ,  and  after  due  notice  to  the  adverse  party,  it  is  ordered 

that  the  plaintiff  have  leave  to  file  a  supplemental  petition  setting  up  the  facts  stated 
in  his  affidavit  accompan3dng  his  motion. 

Supplemental  Petition. 

Title  of  cause,  \ 

The  plaintiff  alleges  that  since  the  filing  of  the  former  petition  in  this  action,  to 
which  tliis  is  supplemental,  there  has  accrued  to  him  upon  the  note  and  mortgage 
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upon  which  the  action  is  brought,  in  addition  to  the  sum  claimed  in  said  petition,  the 

further  sum  of  $ ,  due  as  interest  thereon,  and  also  the  sum  of  $ as  princi- 

paL     That  said  interest  became  due  on  the of ,  18 ,  and  said  principal  on 

the day  of  '^       ,  18 .     Wherefore,  plaintiff  prays  that  an  account  may  be 

taken  of  the  amount  due  the  plaintiff  upon  said  note  and  mortgage,  and  for  a  decree 
of  foreclosure,  as  prayed  in  the  original  petition. 

A  B. 
Verification, 

Defects  in  the  petition  or  answer  may  be  corrected  by 
motion  or  demurrer,  as  in  case  of  original  pleadings.  Where 
a  supplemental  petition  is  filed  after  the  defendant  has  answered 
the  original'petition,  an  answer  is  required  only  to  the  supple- 
mental petition,  the  original  matter  remaining  in  full  force. 
The  original  and  supplemental  pleadings  are,  on  the  trial,  heard 
together,  and  one  judgment  rendered  on  both. 

In  Gibbon  v.  Dougherty^  it  is  said:  "  A  supplemental  peti- 
tion is  only  auxiliary  to  the  original  petition.  Its  office  is  to 
bring  to  the  attention  of  the  court  some  event  which  has  hap- 
pened subsequently  to  the  commencement  of  the  suit.  The 
plaintiff  does  not  thereby  withdraw  any  allegation  in  his  original 
petition."  The  neglect  to  refer  therein  to  the  original  petition 
does  not  deprive  the  plaintiff  of  the  benefit  of  the  supplemental 
petition.  But  good  practice  requires  that  reference  should  be 
made  therein  to  the  original  petition. 

»  10  O.  S.  373. 


CHAPTER  XXII. 

Forms    of   Petitions   or    Complaints   in    Particular 

Cases. 

The  general  form  of  a  petition  or  complaint*  In  fram- 
ing a  petition  or  complaint  the  pleader  should  first  give  the 
name  of  the  court,  county  and  state,  the  names  of  the  parties 
plaintiff  and  defendant.  These  are  called  the  title  of  the  cause. 
Second,  a  statement  of  the  cause  of  action,  and  if  there  is 
more  than  one  cause  designate  it  by  number  as  the  first,  second, 
third,  etc.  Third,  the  prayer  for  relief.  The  petition  is  to  be 
signed  by  the  plaintiff  or  his  attorney,  and  in  those  states  where 
a  verification  is  required  must  be  sworn  to  by  the  plaintiff  or  some 
one  authorized  by  statute  to  verify  the  same.     Thus: 


No.  1. 

First.  In  the  [District]  Court  of  Douglas  County,  Kansas.  ^ 
A  B,  plaintilT, 

V. 

C  D,  defendant. 
Second.  Statement  of  the  cause  of  action,  signed  by  the  plaintiff  or  his  attorney. 
Third.     Prayer  for  relief. 
Fourth.  Verification. 

No  particular  form  is  necessary  in  commencingr  a  peti- 
tion. The  common  law  formula,  "  the  plaintiff  complains  of 
the  defendant,"  is  appropriate  but  unnecessary. 

Judge  Swan  in  his  valuable  work  on  Pleading,  uses  the 
words,  "  The  plaintiff  says."     Then  follows  the  statement  of 

^  In  some  of  the  states  it  is  custom-  form  is  no  doubt  sufficient,  but,  other 

aiy  to  designate  the  county  and  state  thus:  things  being  equal,  the  simplest  is  to  be 

**  In  the  [Circuit  Court  of  the  County  of  preferred. 
Wayne],  State  of  Michigan.**     Either 
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the  cause  of  action.    "  The  plaintiff  alleges,"  may  be  employed, 
or  similar  words. 

If  the  pleader  will  analyze  the  proposed  pleading, 
and  consider  what  allegations  are  required  to  state  a  cause 
of  action,  he  will  derive  great  benefit  from  the  practice. 
See  page  1 19.  The  pleader  will  be  aided  in  making  a  concise 
and  logical  statement  of  the  facts  without  repetition  if  he  will 
divide  the  statement  of  the  cause  of  action  into  numbered 
paragraphs. 


ACCIDENTS. 


No.  S. 


Minor  Killed  by  being  Caught  in  the  Machinery. 


First.  The  plaintiff  alleges  that  he  is  the  [father]  and  next  of  kin  of  one  E  F. 
that  on  the day  of ,  said  E  F  died  intestate,  and  on  the day  of  — •— ,  let- 
ters of  administration  upon'the  estate  of  said  E  F  were  duly  issued  to  the  plaintiff  by 

the  [Probate]  Court  of ,  and  the  plaintiff  has  duly  qualified  as'such  administrator, 

and  entered  upon  the  duties  of  his  office,  and,  as  such  administrator,  brings  this 
action. 

Second.  That  the  defendants  are  partners,  doing  business  at ,  and  are  the 

owners  of  and  operating  at  that  point  a  certain  [flouring]  mill,  and,  as  such  owners, 
employed  .said  £  F  to  work  in  said  mill  for  wages  to  be  paid  by  said  defendants. 

Third.  That  in  said  mill  there  \^as  a  steam  engine,  operated  by  steam,  for  the 
purpose  of  propelling  the  machinery  to  grind  wheat  and  other  grain,  and  to  operate 
the  numerous  bolts  used  to  separate  ihe  flour  from  the  bran,  and  other  machinery; 
that  there  was  in  said  mill  a  machine  for  separating  cockle  and  smut  from  wheat 
which  was  operated  by  said  steam  engine,  and  caused  to  revolve  with  great  force  and 
velocity,  and  was  extremely  dangerous,  and  should  have  been  protected  by  a  suitable 
cover,  to  prevent  danger  to  life  and  limb  of  those  whose  duty  rt  was  to  attend  such 
machine,  yet  said  defendants  wholly  neglected  to  cover  said  machine,  and  negligently 
failed  to  take  the  necessary  precautions  to  prevent  accidents  to  those  who  were  re- 
quired, as  such  employes,  to  open  and  close  the  valves  to  said  machine;  and  on  said 
day,  while  said  machine  was  being  operated  by  said  steam  engine  with  great  power 

atd  velocity,  it  became  and  was  the  duty  of  said  E  F,  a  minor,  and  but  • years  of 

age,  as  such  employ^,  by  virtue  of  his  employment,  to  close  the  valves  to  said  machine, 
and  while  performing  that  duty  as  such  employ^,  and  without  any  fault  or  negligence 
on  his  part,  and  in  consequence  of  said  machine  being  uncovered  and  unprotected,  he 
was  caught  in  said  machine  and  the  belting  thereof,  and  was  crushed  and  bruised,  by 

reason  whereof  said  E  F,  on  the day  of ,  died,  whereby  an  action  accrued  to 

the  estate  of  said  E  F  in  the  sum  of  $ ,  and  said  estate  has  sustained  damages  to 

that  amount  The  plaintilT,  as  administrator,  therefore  prays  judgment  against  the 
defendant  for  the  sum  of  $ ,  and  costs  of  suit. 
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No.  3. 

Death  of  Brakeman  from  Defective  Brakes. 

First.  As  in  precedmg  form. 

Second.  The  defendant  is  a  railway  company,  and  on  the day  of ,then 

was,  and  now  is,  operating  a  railway  from  ^ to ,  and  then  was,  and  now  is,  a 

common  carrier  of  passengers  and  goods  for  hire. 

Third.  That  as  such  common  carrier  it  employed  large  numbers  of  employes  for 
the  purpose  of  operating  its  said  railroad ;  that  on  the day  of ,  the  defend- 
ant employed  one  £  F  as  biakeman  on  said  road  for  hire  and  reward,  an4  said 
E  F  thereupon  entered  into  said  employment  and  was  put  at  work  upon  a  car 
owned  by  said  company,  used  for  hauling  coal  and  was  then  filled  with  coal. 

Fourth.  It  was  the  duty  of  the  defendant  to  have  carefully  constructed,  inspected  ' 
and  operated  said  car  and  the  machinery  and  appliances  as  necessary  to  running  the 
same,  yet  said  defendant  neglected  its  duty  in  that  regard  and  failed  to  properly  con- 
struct, inspect  and  operate  its  said  car ;  that  the  defects  in  the  construction,  inspec- 
tion and  use  of  said  car  and  its  appliances  and  machinery  were  latent  and  hidden,  and 
said  E  F  while  so  employed  as  brakeman  had  no  notice  of  them  whatever.  * 

Fifth.  That  said  E  F,  while  in  the  performance  of  his  duty  as  said  brakeman, 
in  ans^ver  to  a  signal  from  the  engineer  to  apply  the  brakes,  and  without  any  fault  or 
negligence  on  his  part,  and  while  in  the  proper  and  lawful  performance  of  his  duty  as 
such  brakeman  in  applying  the  brake  on  said  car  to  check  the  speed  of  the  train  and 
stop  the  same,  the  brake,  machinery  and  appliances  on  said  ^ir  broke,  gave  way  and 
fell  apart,  and  the  said  E  F,  in  consequence  of  the  breaking  of  the  same,  was  then 
and  there  with  great  force  and  violence  thrown  to  the  ground  and  dragged  under  said 

car,  by  reason  of  which  he  was  bruised  and  wounded,  and  on  the day  of , 

died  from  said  injuries. 

Sixth.  The  estate  of  said  E  F  has  sustained  damages  in  the  sum  of  $ . 

[Add  pra^'gr.] 

No.  4. 

Injury  by  Explosion  of  Boiler  of  Locomotive. 

First.  The  plaintiff  alleges  that  on  the day  of  ,  the  defendant  was  a 

corporation  duly  organized  under  the  laws  of  the  state  of  ,  and  owned  and 

operated  a  railway  from to . 

Second.  That  on  said  day  the  defendant  was  in  the  employment  of  the  defend- 
ant' as upon  a  locomotive  engine  No. ,  belonging  to  said  defendant,  and 

propelled  by  steam  on  said  road ;  that  it  was  the  duty  of  the  defendant  to  provide  a 
safe  locomotive  with  good  and  secure  apparatus  and  machinery,  but  the  defendant, 
disregarding  its  duty  in  that  respect,  negligently  and  carelessly  provided  a  defective 
and  unsafe  locomotive  for  the  use  of  the  plaintiff,  of  which  it  had  due  notice. 

Third*  That  on  said  day,  and  while  said  locomotive  was  being  used  by  said  de- 
fendant upon  said  railroad,  and  while  the  plaintiff  was  in  the  employment  of  said 
defendant  as  aforesaid,  the  boiler  of  said  locomotive  by  reason  of  its  weak  and  de- 

1  In  Ind.   R.  R.  Co.  v.  Klein,  ii  »  In  McMillan  v.  Sar.  &  W.  R.  R. 

Ind.  38,  it  was  held  that  the  plaintiff  Co.,  20  Barb.  4491  a  similar   allegation 

need  not  allege  want  of  notice  of  the  de-  of  employment  was    held  sufficient  to 

feet.  show  the  relation  of  master  and  servant. 
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fective  condition,  and  withont  fault  on  the  part  of  the  plaintiff,  exploded,  whereby, 
boiling  water  and  steam  were  thrown  into  the  face  and  eyes  of  the  plaintiff,  by  reason 
of  which  he  was  rendered  blind,  and  is  unable  to  earn  a  livelihood ;  that  he  expended 

the  sum  of  $ for  medical  service  and  medicine. 

Fourth.  The  plaintiff  has  sustained  damages  in   the  sum  of  $ ,  for  which 

he  prays  judgment. 


ACCOUNTS  AND  ACCOUNTING. 

No.  5. 

On  Account  for  Merchandise. 

First  The  plaintiff,  being  engaged  in  the  mercantile  business  in ,  did,  on  and 

between  June  ist, ,  and  January  1st, ,  sell  and  deliver  to  the  defendant,  at 

his  request,  the  following  goods  Ico^  aecounf]. 

Second.  There  is  now  due  from  the  defendant  to  the  plaintiff,  on  said  account, 
the  sum  of  $ ,  for  which,  with  interest  from  the  day  of ,  he  prays  judg- 
ment. 

No.    6. 

On  an  Account. 

First.  The  plaintiff  alleges  that  at  the  times  stated  in  the  following  account  ho 
sold  and  delivered  to  the  defendant,  at  his  request,  the  following  goods  : 

Jan.  1, ,  ICO  lbs.  granulated  sugar  at  5  cents  per  lb $5.00 

Jan.  ID, ,  200  lbs.  of  Java  coffee  at  20  cents  per  lb 40.00 

Feb.  4, ,  200  lbs.  of  bacon  at  6  cents  per  lb 12.00 

March  20, ,  50  barrels  of  flour  at  $6  per  barrel 300.00 

$357-oo 

Second.  The  prices  affixed  to  the  respective  items  in  said  account  are  the  reason- 
able prices  and  value  thereof,  and  said  goods  are  of  the  aggregate  value  of  $357.00,  no 
part  of  which  has  been  paid.  There  is  now  due  from  the  defendant  to  the  plaintiff 
thereon  the  sum  of  $ ,  for  which  he  prays  judgment. 

No.  7. 

Against  Agent  for  an  Accounting. 

First   The  plaintiff  alleges  that  on  the  first  day  of  June,  ,    the  plaintiff 

employed  the  defendant  as  his  agent,  to  let  and  collect  the  rents  of  a  certain  block  in 
the  city  of  New  York,  known  as  the  "  Astor  Block,"  on  the  comer  of  Broadway  and 
Sixteenth  street. 

Second.  The  defendant  let  all  rooms  and  apartments  in  said  block  to  various 
persons  and  collected  from  them  large  sums  of  money. 

Third-    On  the  day  of  ,  the  plaintiff  requested    said   defendant  to 

account  for  said  money,  and  pay  the  same,  but  he  then  refused,  and  still  refuses  to 
comply  with  said  request.  The  plaintiff,  therefore,  prays  for  an  accounting  by  said 
defendant  to  plaintiff,  and  for  judgment  for  the  amount  found  due,  with  interest  from 
the day  of ,  and  costs  of  suit. 

3« 


\ 
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No.  8« 

On  an  Account  Stated. 

First.  The  plaintiflf  alleges  that  on  the day  of ,  an  account  was  staled 

between  the  plaintiif  and  defendant,  upon  which  there  was  found  to  be  due  from  the 

defendant  to  the  plaintiff  the  sum  of  $ ,  which  sum  the  defendant  agreed  to  pii^ 

to  plaintiff. 

Second.  No  part  thereof  has  been  paid,  and  there  is  due  from  the  defendant  to 

the  plaintiff  thereon  the  sum  of  $— ,  with  interest  from  the day  of ^ 

lAdd  prayer,] 

No.  9. 

For  an  Accounting. 

First.  The  plaintiff  alleges  that  on  or  about  the day  of ,  the  plaindff 

and  defendant  entered  into  an  agreement  that  said  defendant  should  act  as  agent  for 
the  plaintiff  in  the  city  of  St.  Louis,  in  the  sale,  for  cash,  of  wheat,  com  and  stock, 
the  defendant  to  pay  one-half  of  the  cost  of  transportation,  and  to  receive  as 
compensation  for  his  services  one-third  of  the  net  profits  of  the  transaction. 

Second.  That  in  pursuance  of   said  agreement   the  plaintiff  shipped  to  said 

defendant,  on  the day  of , bushels  of  com,  of  the  value  of  $ ,  and 

at  various  other  times  since  that  date  has  shipped  to  him  in  the  aggregate bushels 

of  wheat,  of  the  value  of  $ . 

Third.  Th^t  said  defendant  has  paid  the  plaintiff  the  sum  of  $ ,  bat  refuses 

to  exhibit  his  accounts  to  the  plaintiff  or  settle  the  same. 

Fourth.  There  is  yet  due  the  plaintiff  from  the  defendant  on  said  account  about 
the  sum  of  $^— . 

The  plaintiff!  therefore,  prays  that  an  accounting  may  be  had  between  the  plaintiff 
and  defendant,  and  that  the  plaintiff  may  have  judgment  for  the  sum  found  due  him, 
and  for  such  other  relief  as  justice  may  require. 

No.  10. 

To  Correct  an  Account  Stated  and  for  Judgment  on 

THE  Account  as  Corrected. 

First  [As  in  No,  S.] 

Second.  Since  the  statement  of  said  account  the  plaintiff  has  discovered  the  fol- 
lowing errors  therein,  of  which  he  was  wholly  ignorant  at  the  time  of  said  settlement, 

viz.:  [S loaned  by  plaintiff  to  defendant  on  or  about  the         day  o/'^—},  which^ 

by  mistake,  was  wholly  omitted  from  said  account. 

Third.  On  the day  of ,  the  plaintiff  discovered  said  mistake,  and  imme- 
diately thereafter  requested  defendant  to  correct  the  same  and  to  re-state  said  account, 
which  he  refused  to  do. 

Fourth.  Said  account  should  be  corrected  as  above  set  forth,  and  the  balance 

thereon  in  favor  of  the  plaintiff  should  be  the  sum  of  $ ,  instead  of  the  sum  of 

$ ,  as  in  said  stated  account. 

Fifth.  The  plaintiff,  therefore,  prays  that  the  errors  and  mistakes  above  set  forth 
in  stating  said  account  may  be  corrected,  and  that  he  may  have  judgment  against  the 

defendant  upon  said  account  as  corrected  for  the  sum  of  $ ,  with  interest  from 

the day  of . 
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N6.  11. 

Account  Between  Partners. 

First.  The  plaintifT  alleges  that  on  the  first  day  of  January, ,  A  B  and  C  D 

entered  into  partnership,  under  the  name  and  style  of  A  B  &  Co.,  to  buy  grain  and 
stock  at and  ship  the  same  to . 

Second.  That  said  firm,  at  the  date  aforesaid,  began  business  at ,  such  busi- 
ness being  conducted  by  the  defendant,  who  bought  large  quantities  of  grain  as  such 
partner,  and  shipped  the  same  to . 

Third.  That  said  defendant,  at  various  times,  while  buying  said  grain,  drew  drafts 

upon  the  plaintiff,  who  is  a  resident  of ,  in  the  aggregate  in  the  sum  of  $ , 

which  drafts  were  paid  by  the  plaintffT. 

Fourth.  That  defendant,  as  such  partner,  purchased  large  quantities  of  grain, 
and  shipped  the  same,  and  has  received  large  sums  of  money  therefor;  that  on  the 

day  of ,  the  plaintiff  demanded  of  said  defendant  an  account  of  his  dealings 

as  a  member  of  said  firm,  and  payment  of  the  amount  due  the  plaintiff,  but  he  then 
refused  and  still  refuses  to  render  an  account  or  pay  the  plaintiff  (he  amount  due  to 
him. 

The  plaintiff,  therefore,  prays  that  the  defendant  be  required  to  render  a  true  and 
just  account,  and  that  the  plaintiff  have  judgment  for  the  amount  due  and  for  costs. 

ACTIONS    BY  AND   AGAINST   AGENTS. 

No.  IS. 

Against  Agent  for  Disobeying  Orders. 

First  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff,  at  the  re- 
quest of  the  defendant,  employed  him  for  a  certain  reward  to  sell  [describe  goods']^ 
belonging  to  the  plaintiff,  and  of  the  value  of  $ . 

Second.  The  defendant  then  promised  the  plaintiff  to  obey  the  orders  and  direc- 
tions of  said  plaintiff  in  all  things  relating  to  the  sale  of  said  goods,  and  thereupon 
received  the  same  for  the  purposes  of  said  sale. 

Third.  The  plaintiff  afterward  directed  said  defendant  to  [state  character  of  the 
order  in  detail]. 

Fourth.  But  said  defendant  wholly  neglected  to  comply  with  said  order  and  direc- 
tion, in  consequence  of  which  said  goods  became  greatly  injured  in  value  [state  from 
what  particular  cause]  to  the  plaintiff's  damage  in  the  sum  of  $ . 

[Add  prayer.] 

No.  18. 

Against  Agent  for  Selling  Goods  on  Credit.* 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff,  at  the  de- 
fendant's request,  employed  the  defendant  for  a  certain  reward  to  sell  for  cash  the 
following  goods,  viz.  :  [describe  them],  belonging  to  the  plaintiff,  of  the  value  of  $ . 

'  If  an  agent  sells  on  credit,  having  debt.  Barksdale  v.  Brown,  i  Nott  & 
authority  from  his  principal  to  do  so,  McC.  517,  Walker  v.  Smith,  4  Dallas, 
will  be  personally  responsible  for  the        389. 


no  authority  from  his  prmcipal  t 
he  will  be  personally  responsible 
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Second.  The  defendant  then  promised  the  plaintifT  to  sell  the  same  upon  the 
tenns  aforesaid,  and  then  received  said  goods  for  that  purpose.     But  on  or  about  the 

day  of ,  said  defendant,  without  plaintiff's  consent,  sold  apart  of  said  goods 

upon  credit,  and  otherwise  than  for  cash,  to  C  D,  for  the  sum  of  $ ,  which  sum  is 

still  unpaid,  and  said  C  D  is  wholly  insolvent. 

Third.  The  plaintiff  has  sustained  damages  in  the  premises  in  the  sum  of  $ . 

[Add  prayer,"] 


No.  14. 

Against  Agent  Having  the   Care  of  an  Estate,  to 

Account. 

First  The  plaintiff  alleges  that  said  defendant  was  the  £^ent  of  plaintiff,  and  had 

the  care  and  custody  of  the  following  lands  [describe  t hernia  from  the day  of 

to  the day  of ,  and  during  that  time  had  the  control  and  management  thereof, 

and  had  power  to  lease  the  same,  and  to  collect  the  rents,  issues  and  profits  of  said 
premises,  to  the  use  of  the  plaintiff. 

Second.  The  defendant  collected  as  such  agent,  for  the  use  of  plaintiff,  over  and 

above  the  charges  and  expenses,  the  sum  of  $ ,  no  part  of  which  has  been  paid. 

There  is  now  due  from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ . 

[Add  prayer,'] 

No.  15. 

Against  Del  Credere  Agent.  ^ 

First.  The  plaintiff  alleges  that  on  the day  of  — :-,  the  plaintiff  commenced, 

and  until  the day  of ,  continued  to  consign  to  the  defendant  as  his  agent  large 

quantities  of  wheat  for  sale,  which  was  sold  by  the  defendant. 

Second.  On  the day  of ,  the  defendant  sold  one  thousand  bushels  of 

wheat  so  consigned  by  plaintiff  to  him  to  one  C  D  for  $1,500,  on  thirty  days'  credit, 
and  delivered  the  same  to  him. 

Third.  Said  C  D  was  at  that  time  and  now  is  insolvent,  and  has  wholly  failed  to 
pay  for  said  wheat  or  any  part  thereof. 

Fourth.  The  defendant  charged  and  was  paid  the  commission  of  del  credere  agisata 
in  said  trade,  and  had  no  authority  from  the  plaintiff  to  sell  said  wheat  on  credit,  but 
is  liable  to  account  to  the  plaintiff  for  the  value  of  the  same. 

Fifth.  Said  wheat,  at  the  time  of  said  sale,  was  of  the  value  of  $ .     No  part 

thereof  has  been  paid,  and  there  is  now  due  from  the  defendant  to  the  plaintiff  thereon 
the  sum  of  $ . 

[Add  prayer.  ] 

^  When  an  agent,  for  an  additional  phrase  *^  del  credere'"  is  equivalent  to  the 

compensation,  undertakes  to  guarantee  word  guaranty  or  warranty.     Story  on 

the  payment  of  the  debt  from  the  pur-  Agency,  %  33  and  cases  cited, 
chaser,  he  is  a  del  credere  agent.     The 


FORMS   OF  PETITIONS.  59^ 

No.  16. 

Against   Note  Broker   for   Proceeds   of  Note  Dis- 
counted. 

First.   The  plaintiff   alleges    that    on  the  day  of  ,  the  plaintiff,  at 

defendant's  request,  employed  him  to  procure  to  be  discounted  a  note  for  the  sum  of 
$ ,  belonging  to  plaintiff.-  .,< 

Second.    On  the day  of  — ,  one  E    F  discounted   said  note,  paying 

defendant,  as  the  proceeds  thereof,  the  sum  of  $  — *. 

Third.  The  just  charges  and  commissions  of  said  defendant  in  procuring  said 
note  to  be  discounted  amount  to  $ . 

Fourth.    On  the day  of ,  the  plaintiff  demanded  of  the  defendant 

payment  of  the  amount  due  him  on  said  note,  being  $ ,  which  was  refused. 

Fifth.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendant 
to  the  plaintiff  thereon  the  sum  of  $ . 

[Add  prayerJ] 

No.  17. 

Against  Agent  for  not  Rendering  an  Account. 

First.  The  plaintiff  alleges  that. on  the day  of ,  the  plaintiff  employed 

the  defendant  as  his  agent  to  tjJce  charge  of,  lease  and  collect  the  rents  of  all  the 

buildings  situate  on  lot ,  in  block ,  in  the  city  of ,  for  the  year  then  next 

ensuing,  and  to  pay  the  amount .  thus  collected,  less  his  reasonable  charges,  to 
plaintiff. 

Second.  The  defendant  thereupon  took  charge  of  said  buildings,  and  leased  all 
the  storerooms  and  apartments  therein,  and  collected  the  rents  for  the  same. 

Third.  The  rents  so  collected  by  said  defendant  on  said  buildings,  after  deduct- 
ing his  reasonable  charges,  amount  to  the  sum  of  $ ,  no  part  of  which  has  been 

paid,  and  there  is  now  due  from  the  defendant  to  the  plaintiff  thereon  the  sum  of 

$ . 

[Add  ^ayer.'\ 

No.  18. 

For  Failure  of  Agent  to  Account  for  Goods  Sold. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  delivered 

to  the  defendant,  at  his  request,  the  following  goods,  viz.  [describe  goods\y  belonging 

to  the  plaintiff*  and  of  the  value  of  $ r,  tp  be  sold  for  cash  by  said  defendant  for 

compensation  to  be  paid  to  him  by  plaintiff. 

Second.  Said  defendant  sold  goods  between  the day  of ,  and  the ^ 

day  of ,  but  has  failed  to  account  for  the  same  to  plaintiff. 

Third.  On  the  day  of ,  the  plaintiff  demanded  of  said  defendant  the 

amount  due  plaintiff  for  said  goods,  which  he  refused  to  pay. 

Fourth.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendant 
to  the  plaintiff  thereon  the  sum  of  $ . 

[Add  prayer. \ 
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No.  10. 

iVpAiN^T  AN  Agent  for  Money  Collected  on  Policies. 

First  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  emplojed 

the  .defendant  to  collect  certain  policy  fees,  a  list  of  which  is  hereta  attached,  marked 
**  Ex.  A,"  and,  when  collected,  to  pay  the  same,  after  deducting  his  reasonable  charges, 
to  the  plaintiff 

Second.  T&e  defendant,  as  soch*  agent,  collected  the  sum  of  $ upon  said 

policies,  from  which  the  defendant  is  entitled  to  have  deducted  the  sum  of  $— ^  for 
)xA  reasonable  charges  for  collecting  the  same. 

Third.  On  the day  of ,  the  plaintiff  demanded  of  defendant  the  amount 

poljlected  on  said  policies,  less  his  reasonable  charges,  which  he  refused  to  pay.  No 
part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendant  to  the  plaintiff 
tJ^«F^Qn  the  sum  of  $ . 

[Add  prayer.] 

No.  90. 

Against  Agent  for. not  using  Diligence  in  Selling 

Goods. 

Fkst.  TKe  plajji^tiff  alleges  that  on  the day  of ,  the  plaintiff,  at  the 

defendipt's  request,  employed  him,  for  an  agreed  compensation,  to  sell  for  plaintiff  the 

loUpwing  gppds,  viz.  [describe  iAem},  of  the  value  of  $ ,  the  defendant  to  use 

4pe  diligence  in  selling  the  same. 

Second.  Said  defendant  thereupon  received  said  goods  for  the  purpose  of  said 
s^le,  but  did  not  use  due  diligence  in  selling  the  same,  but  wholly  neglected  to  perform 
his  duty  in  that  regard. 

Third.  By  due  diligence  said  defendant  could  have  sold  said  goods  for  the  sum 

of  if ,  but  actually  sold  the  same  on  the day  of ,  for  the  sum  of  $ , 

iga4  in  consequence  of  said  delay  in  selling  said  goods  the  plaintiff  was  compelled  to 
pay  $—  rent  for  storeroom,  and  was  otherwise  greatly  injured,  in  all  to  his  damage 
in  the  sum  of  $ . 

{Add  prayer,} 

No.  91. 

Against  Agent  for  Negligently  Selling  to  Insolvent. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff,  at  the  de- 

fejidant's  request,  employed  him,  for  an  agreed  compensation,  to  sell  the  following 
goods  [describe  tAem],  the  property  of  tlie  plaintiff,  and  of  the  value  of  $ . 

Second.  In  consideration  of  said  employment  the  defendant  promised  and  agreed 
ta  use  due  diligence  in  selling  the  same. 

Third.  Said  defendant  thereupon  received  said  goods  for  the  purposes  of  said  s|ile» 
but  did  not  use  due  diligence  in  selling  the  same,  but  sold  said  goods  to  one  C  D, 
who  is  insolvent,  on  credit,  without  the  consent  of  plaintiff,  and  without  taking 
security  for  the  payment  thereof,  whereby  the  plaintiffwill  lose  the  value  of  such  goods, 
to  his  damage  in  the  sum  of  $ . 

[Add  prayer.} 
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No.  S9. 

Against  Principal  and  Agent  for  Alternative  Re- 
lief, WHERE  THE  AUTHORITY  OF  THE  AgENT  IS  DE- 
NIED. 

First  The  plaintiff  alleges  that  on  the day  of ,  the  defendant,  Amos 

Swift,  represented  to  the  plaintiff  that  he  was  Authorised  by  the  firm  of  Williams, 
Gentry  &  Co.,  6f  Cincinnati,  Ohio,  to  employ  a  traveling  sidesman  for  that  firm  at  a 
salary  of  $1,200  and  expenses  per  annum,  and  thereupon  requested  the  plaintifiyto 
accept  said  position  at  that  salary,  for  one  year  from . 

Second.  The  plaintiff,  believing  said  representations  to  be  true,  and  relying  u^n 
the  same,  accepted  said  proposition. 

Third.  On  the day  of ,  the  plaintiff  went  to  Cincinnati  to  enter  upon  the 

duties  of  that  position,  when  the  firm  of  Williams,  Gentry  &  Co.  refused  to  permit  him 
to  do  so,  alleging  that  said  Amos  Swift  had  no*  authority  from  them  to  employ  the 
plaintiff. 

Fourth.  The  plaintiff  then  was  and  now  is  ready  to  enter  upon  the  duties  of  said 
employment  and  fulfill  the  same. 

The  plaintiff  has  sustained  damages  in   the  sum  of  $ against  Williams, 

Gentry  &  Co.,  or,  if  Amos  Swift  in  fact  had  no  authority  to  employ  the  plaintiff,  then 
he  claims  said  damages  from  Amos  Swift. 

No.  »8. 

For  Service  as  Aobht, 

First.  The  plaintiff  alleges  that  on  the  day  of ,  the. plaintiff  entered 

into  the  service  of  defendant  at  his  request  as  agent   Is/ate  nature  of  duties], 

and  continued  in  his  employment  for  the  period  of ihonths,  for  which  the 

defe&dant  promised  to  pay  him  the  sum  of  $ . 

Second.  No  part  of  said  sum  has  been  paid,  and  there  is  now  due  from  the  defend- 
ant to  the  plaintiff  thereon  the  sum  of  $ ,  with  interest  from  the day  of-^— w 

[Add  prayer^"] 

No.  S4. 

Factor,  Broker  or  Agent  to  be  Paid  by  CommisslIons. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  entered 

into  the  service  of  the  defendant,  at  his  request,  as  agent,  to  sell  and  dispose  of  cer- 
tain goods  of  about  the  value  of  $ ,  then  in  a  storeroom  in  the  town  of ,  for 

which  the  defendant  agreed  to  pay  plaintiff  the  sum  of  $ . 

Second.  The  plaintiff  sold  said  goods  for  the  benefit  of  the  defendant,  and  has 
duly  performed  all  the  conditions  of  said  contract  on  his  part  to  be  performed.' 

Third.  The  defendant  has  not  paid  said  sum  nor  any  part  thereof,  and  there  is 

now  due  from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ ,  with  interest 

from  the day  of . 

[Addpr^er.] 
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ARBITRATION    AND   AWARD. 

No.  96. 

Verbal  Submission.^ 

First.  The  plaintiff  alleges  that  on  the day  of ,  there  being  divers  con- 
troversies between  the  plaintiff  and  defendant  concerning  their  debts,  dealings  and 
mutual  accounts,  and  thereupon  they,  on  said  day,  by  mutual  agreement,  appointed 
A  B  and  C  D  to  hear  and  determine  all  of  the  aforesaid  controversies  for  them, 
and  mutually  promised  each  other  to  abide  by  and  perform  the  award  of  said 
arbitrators.    The  award  to  be  made  before  the day  of . 

Second.  Said  arbitrators,  after  hearing  the  parties  and  the  evidence,  on  the 

day  of ,  adjudged  upon  the  premises,  and  awarded  that  the  defendant  should  pay 

the  plaintiff  on  demand  the  sum  of  $ ,  in  full  satisfaction  and  discharge  of  all 

said  matters  in  difference  and  dispute,  of  all  which  said  defendant  then  had  notice. 

Third.  On  the day  of ,  plaintiff  demanded  of  the  defendant  the  sum  so 

awarded. 

Fourth.  No  part  of  the  same  has  been  paid,  and  there  is  now  due  from  the 
defendant  to  the  plaintiff  thereon  the  sum  of  $ . 

[Add  pray  er.\ 

When  Submission  is  by  Deed  or  Bond. 

First.  The  plaintiff  alleges  that  on  the day  of ,  there  being  divers  con- 
troversies between  the  plaintiff  and  defendant  concerning  their  [debts,  dealings  and 
muituil  accounts'],  and  thereupon  they,  on  said  day,  by  their  mutual  agreement  in 
writing,  submitted  the  following  matters  [particularly  describe  the  matters  submitted^ 
to  the  final  award  and  determination  of  A  B,  C  D  and  E  F,  the  award  of  said 
arbitrators,  or  any  two  of  them,  to  be  duly  made  in  the  premises  in  writing,  after 
hearing  the  parties  and  the  evidence,  and  to  be  made  and  delivered  to  the  parties  on 
or  before  the '  day  of . 

Second.  The  plaintiff  and  defendant,  at  the  time  of  said  submission,  mutually 
promised  each  other  to  abide  by  and  perform  the  award  so  made. 

Third.  Said  arbitrators  afterward  met  at  the  time  and  place  agreed  upon  and 
heard  the  plaintiff  and  defendant  upon  all  matters  submitted  to  them,  and  also  the 

evidence  submitted  by  said  parties,  and  thereupon,  on  the day  of ,  made 

and  published  their  award  in  writing,  duly  signed,  and  did  thereby  award  and  direct 
[set  out  so  much  of  the  award  as  is  necessary  to  show  the  plaintijps  right  to  recover; 
if  the  award  required  the  plaintiff  to  perform  certain  acts  as  a  condition  precedent  to 
the  right  to  recover,  the  petition  must  allege  performance]. 

Fourth.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendant 
to  the  plaintiff  thereon  the  sum  of  $ , 

[Add  prayer.] 

*  An  award  duly  rendered  on  a  parol        aside.     Tynan  v.  Tate,  3  Neb.  389. 
submission  is  valid  and  binding  until  set 
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No.  27. 

Enlargement  of  Time  for  Making  Award. 

First.  [As  in  preceding  form,] 

Second.  On  the day  of ,  and  within  the  time  limited  for  making  said 

award,  the  plaintiff  and  defendant,  by  a  -written  agreement,  extended  the  time  for 
making  said  award  until  the  —  day  of . 

[Continue  as  in  preceding  form.  ] 


ASSAULT   AND    BATTERY. 

No.   28. 

To  Recover  Damages. 

First.  The  plaintiff  alleges  that  on  the day  of         ,  the  defendant  tmlawfully 

made  an  assault  upon  the  plaintiff,  and  him,  the  said  plaintiffi  did  then  and  there  beat, 
wound  and  Hi-treat.  ^ 

If  special  damages  have  been  sustained,  state  their  char- 
acter, as 

By  striking  plaintiff  on  the  arm  violently  with  a  sticki  whereby  plaintifTsarm  was 

bruised  [or  broken"]  so  that  he  was  unable  to  attend  to  his  business  for months, 

and  was  compelled  to  expend  for  the  services  of  a  physician  in  setting  said  arm  and 
caring  for  said  wounds  the  sum  of  $  ,  etc.,  to  the  damage  of  plaintiff  in  the  sum 
of$ . 

[Add  prayer,"] 

No.  29. 

Damages  for  an  Assault  upon  a  Servant,  Son    or 

Daughter. 

First.  That  on  the  -^—  day  of ,  said  defendant  unlawfully  made  an  assault  upon 

one  C  D^  then  and  still  being  the  servant  of  the  plaintiff,  and  beat,  wounded  and  ill- 
treated  the  said  C  D,  whereby  he  became  sick,  lame  and  disordered,  and  so  re- 
mained  for months,  during  all  which  time  the  plaintiff  was  deprived  of  the 

services  of  said  C  D,  and  necessarily  expended  the  sum  of  $ for  medicines,  care 

and  attendance  upon  him,  to  the  damage  of  the  plaintiff  in  the  sum  of  $ . 

[Add  prayer,] 

No.  80. 

By  a  Husband  for  an  Assault  on  His  Wife.^ 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant  imlawfuUy 

made  an  assault  upon  C  D,  the  wife  of  the  plaintiff,  and  beat,  wounded  and  ill-treated 

'  An  action  for  assault,  or  assault  lo  Barb.  656 ;  Wiley  v.  Keokuk,  6  Kas. 

and  battery,  may  be  joined  with  an  ac-  94. 

tion  for  false  imprisonment  or  other  in-  .             'In  those  states  where  the  statute 

jury  to  the  person.     Home  v.  Peckham,  authorizes  a  married  woman  to  bring  an 
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her,  whereby  she  became  sick,  lame  and  disordered,  and  so  remained  for  — ^  weeks, 
during  all  of  which  time  the  plaintiff  was  deprived  of  her  society  and  services,  and 

necessarily  expended  the  sum  of  $ for  medicines,  care  and  attendance  upon  her, 

to  the  plaintiff's  damage  in  the  sum  of  $ . 

No.  31. 

Assault  by  Aiming  a  Gun  or  Pistol  at  the  Plaintiff. 

Fiist.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant,  while 

standing  at  the  door  of  th6  postoffice,  in  the  town  of  B,  and  being  near  the  plaintiff, 
unlawfully  assaulted  him  by  pointing  a  pistol  at  the  plaintiff  and  threatening  to  shoot 
him,  to  the  plaintiff's  damage  in  the  sum  of  $ . 

{Add  prayer.\ 


ACTIONS  BY  AND  AGAINST  AN  ATTORNEY. 

No.  3S.. 

Against  an  Attorney  for  Negligence  in  Defending 

AN  Action. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant  was  an 

attorney  at  law  in  the  practice  of  his  profession,  and  as  such,  for  a  reward  then  paid 
to  him  by  the  plaintiff,  promised  to  defend,  on  behalf  of  plaintiff,  an  action  then  pend- 
ing in  the court  of county,  wherein was  plaintiff  and  the  plaintiff 

herein  defendant. 

Second.  The  plaintiff  had  a  complete  defense  to  said  action,  which  on  said  day 
he  communicated  to  Said  attorney,  who  promised  to  interpose  the  same  by  answer  as 
a  defense  to  said  action. 

Third.  Such  answer  was  required  to  be  filed  on  or  before  the day  of , 

but  said  defendant  failed  to  prepare  and  file  an  answer  to  said  petition,  or  to  set  up 
the  defense  communicated  to  him  by  plaintiff. 

Fourth.  In  consequence  df  said  neglect  of  the  defendant,  on  the  ->—  day  of , 

default  was  taken  in  said  action  against  the  plaintiff,  and  judgment  was  thereupon 

rendered  against  him  for  the  sum  of  $ ,  which  he  was  compelled  to  pay,  and  was 

also  compelled  to  pay  the  sum  of  $ as  costs  in  said  action. 

Fifth.  The  plain  tiff  relied  upon  said  defendant  to  attend  to  the  defense  of  said 
action,  and  was  not  aware  that  judgment  had  been  obtained  against  him  by  default 
until  the day  of ,  when  it  was  too  late  to  have  the  same  set  aside. 

Sixth.  The  plaintiff  has  sustained  damages  in  the  premises  in  the  sum  of  $ . 

[Add  prayer.] 

action  in  her  own  name  for  an  injury  to  son,  57  Wis.  276,  it  was  held  that  a  cause 
her  person  or  estate,  she  is  the  proper  of  action  for  injury  to  ^e  person  or  char- 
party  to  sue  for  the  injury,  the  right  of  acter  of  a  married  woman  could  not  be 
recovery  of  the  husband  being  limited  to  joined  with  a  cause  0/  action  in  favor  of 
expenses  for  expenditures,  loss  of  service,  the  husband  for  expenses  and  loss  of  her 
etc.  Omaha  H.  Ry.  Co.  v.  Doolittle,  7  service.  The  wife  in  that  state  may  sue 
Neb.  41^1.     In  Shanahan  v.  City  of  Madi-  for  an  injury  to  herself. 
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Vo.  38. 

Against  an  Attorney  for  Negligence  in  Conducting 

A  Suit. 

First  The  pbdntifT  alleges  that,  at  the  time  hereinafter  mentioned,  the  defend- 
ant was  an  attorney  at  law  in  the  practice  of  his  profession,  and  as  such,  on  the 

day  of ,  the    plaintiff  retained   and   employed  him  to  prosecute,  in  the 

Court  of county,  an  action  against  one  C  D  for  converting  to  his  own  use  certain 

goods  belonging  to  plaintiff,  of  the  value  of  $ . 

Second.  The  defendant  then  accepted  said,  retainer  and  employment,  and  prom- 
ised the  plaintiff  to  use  proper  care  and  diligence  in  the  prosecution  of  said  action. 

Third.  The  defendant  did  not  use  proper  care  and  diligence  in  prosecuting  said 
action,  in  this  [/^/  ^  failed  to  offer  in  evidence  an  assignment  in  writing  of  said 
goods  by  said  C  D  to  plaintiff^,  although  the  instrument  had  been  previously  deliv- 
ered to  him  by  the  plaintiff  to  be  read  as  evidence  on  said  trial. 

Fourth.  By  reason  of  said  neglect  of  the  defendant  t^e  plaintiff  was  defeated  in 
said  action,  and  judgment  was  rendered  against  him  dismissing  the  action,  and  for 
costs,  and  he  was  thereby  prevented  from  recovering  the  value  of  said  goods  from  said 

C  D,  and  was  compelled  to  pay  the  costs  of  suit,  amounting  to  die  sum  of  $ ,  and 

has  also  lost  $ »p*id  the  defendant  as  fees  during  the  progress  of  said  cause. 

Fifth.  The  plaintiff  has  sustained  damages  in  the  premises  in  the  sum  of  $ .— -. 

[Add  prayer,^ 

No.  34. 

Against  an  Attorney  for  Negligence  in  Examining 

Title.  ^ 

First  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  being  about 

to  purchase  from  C  D  the  following  described  real  estate,  viz. :  [describe  premises]^  for 

the  sum  of  $ ,  employed  the  defendant,  who  was  an  attorney. at  law  and  practicing 

his  profession,  to  examine  the  title  of  said  C  D  to  said  xeal  estate,  and  ascertain  if  his 
title  was  good,  and  what  incumbrances,  if  any,  existed  thereon. 

Second.  The  defendant,  for  compensation,  accepted  said  employment,  and  made 
an  examination  of  said  title,  and  reported  to  the  plaintiff  that  the  title  of  C  D  to  said 
real  estate  was  good,  and  that  no  incumbrances  existed  against  said  land  on  the  record.  • 

Third.  The  plaintiff,  relying  upon  said  examination  of  title  by  the  defendant, 

was  thereby  induced  to  purchase  said  real  estate  from  said  C  D  for  the  sum  of  $ , 

upon  payment  of  which  the  plaintiff  received  from  him  a  deed  therefor. 

Fourth.  The  records  did  not  show  that  said  real  estate  was  free  from  incum- 
brances at  the  time  said  defendant  made  said  examination,  but,  on  the  contrary*  that 
there  was  then  on  said  records  a  mortgage  from  said  C  D  to  E  F  upon  said  premises 

for  the  sum  of  $ ,  still  uncanceled  and  unpaid,  and  the  plaintiff,  on  the day 

of ,  was  compelled  to  pay  the  sum  of  $ to  cancel  the  same. 

Fifth.  Said  C  D  is  insolvent.  The  plaintiff  has  sustained  damages  in  the  prem- 
ises in  the  sum  of  $ ,  no  part  of  which  has  been  paid. 

[Add  prayer.} 

^  In  the  case  of  the  National  Savings  brances  is  not  liable  to  a  stranger  for 

Bank  v.  Wood,  21  Albany  Law  Journal,  neglect  of  duty,  who  was  thereby  induced 

206,  the  Supreme  Court  of  the  United  to  loan  money  on  the  land,  there  being 

States  held  that  an  attorney  examining  a  no  privity  between  them, 
title  and  reporting  it  free  from  incum- 
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No.  35. 

For  Services  as  an  Attorney.^ 

First.  The  plaintiff  complains  of  the  defendant  for  that  on  the day  of , 

the  plaintiff,  at  the  defendant's  request,  commenced  an  action  in  the court  of 

county  in  favor  of  the  defendant,  and  against  one ,  and  prosecuted  the  suit  to 

final  judgment,  for  which  the  defendant  agreed  to  pay  plaintiff  the  sum  of  $ ,  no 

part  of  which  has  been  paid. 

Second.  There  is  now  due  from  the  defendant  to  the  plaintiff  for  said  services 
the  sum  of  $ ,  with  interest  from  the day  of . 

0 

[Add  prayer,^ 

m 

'      BAILEES. 

No.  86 

Against  Bailee  Without  Reward. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff,  at  defend- 

ant's  request,   delivered    to    the  defendant  for  safe  keeping  the  following  goods 

[describe  goods]  belonging  to  the  plaintiff,  and  of  the  value  of  $ ,  to  be  safely  and 

securely  kept  by  the  defendant  for  the  plaintiff,  arid  to  be  redelivered  to  the  plaintiff 
upon  demand  therefor. 

Second.  The  defendant  then  received  said  goods  upon  the  above  conditions. 

Third.  On  the day  of ,  the  plaintiff  demanded  a  redelivery  of  said  goods 

of  the  defendant,  but  the  defendant  did  not  safely  keep  said  goods,  but  through  the 
negligence  and  carelessness  of  said  defendant  the  same  were  lost  and  destroyed,  and 
the  defendant  did  not  redeliver  said  goods,  or  any  part  thereof,  to  the  plaintiff,  where- 
fore plaintiff  has  sustained  damages  in  the  sum  of  $ ,  for  which,  with  interest  from 

the day  of ,  he  prays  judgment. 

No.  37. 

Against   Bailee  Without  Reward  for   Injury   from 

Neglect  to  Painting,  etc. 

First.  The  plaintiff  alleges  that  on   the day  of  ,  he  deposited  with  tlie 

defendant  an  oil  painting  Monging  to  the  plaintiff  of  the  value  of  $ ,  to  be  safely 

kept  by  s  aid  defendant,  without  reward,  and  safely  redelivered  to  the  plaintiff  upon 
request ;  and  the  defendant  then  received  said  painting  upon  the  aforesaid  terms. 

Second.  The  defendant  negligently  placed  and  kept  said  painting  in  a  [damp  cel- 
lar\y  in  violation  of  his  duty,  by  reason  of  which  said  painting  was  entirely  ruined,  to 
the  plaintiff's  damage  in  the  sum  of  $ . 

[Addprayer.] 

No.  38. 

Against  Pawnbroker  for  Losing  a  Pledge. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant  was  a  pawn- 
broker, and  thereupon  the  plaintiff,  on  said  day,  delivered  to  the  defendant,  at  his 
request,  the  following  goods  [describe  goods],  the  property  of  the  plaintiff,  and  of  the 

'  A  retainer  will  in  general  be  pre-  McCord,  156;  Turner  v.  Caruthers,  17 
sumed  where  an  attorney  has  appeared  Cal.  431;  Hamilton  v.  Wright,  37  N.  Y. 
for  a  party.     Harper  v.  Williamson,  i        502. 
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value  of  $ ,  by  way  of  pledge  to  said  defendant  for  the  sum  of  $ ,  then  and 

there  advanced  by  the  defendant  to  the  plaintiff  thereon. 

Second.  The  defendant  promised  the  plaintiff  to  take  due  and  proper  care  of  said 

goods  until  they  should  be  redeepied  by  plaintiff  within days  from  that  date,  or 

sold  by  the  defendant  according  to  law.  Thereupon  said  goods  were  delivered  to  the 
defendant. 

Third.  The  defendant  did  not  take  due  and  proper  care  of  said  goods  until  they 
were  redeemed  by  plaintiff,  or  sold  according  to  law,  but,  on  the  contrary,  so  negli- 
gently kept  the  same  that  they  were  lost  and  destroyed.  [1/  only  damaged  siaU  the 
injury  and  amaun  t  of  damage.  ] 

Fourth.  Said  goods  were  not  sold  by  said  defendant,  as  required  by  law,  and  on 

the day  of ,  the  plain  tiff  tendered  to  the  defendant  the  amount  of  money  due 

thereon,  and  demanded  a  redelivery  of  said  goods,  which  was  refused,  and  said  goods 
have  not  been  delivered  to  plaintiff,  to  his  damage  in  the  sum  of  $ . 

[Add  prayer,'\ 

.  No.   39. 

Against  the  Hirer  of  a  Horse  for  Carelessness. 

• 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plantiff,  at  defend- 
ant's request,  let  to  him  and  delivered  to  defendant  a  certain  horse,  the  property  of 

plaintiff,  of  the  value  of  $ ,  to  go  and  perform  a  journey  therewith  from to 

,  and  thence  back  again,  for  a  reward  then  promised  the  plaintiff. 

Second.  Said  defendant  promised  the  plaintiff  to  use  said  horse  in  a  careful,  pru- 
dent manner,  and  to  take  proper  care  of  the  same,  and  thereupon  received  said  horse  on 
the  terms  aforesaid. 

Third.  The  defendant  did  not  use  said  horse  in  a  careful,  prudent  manner,  but,  on 
the  contrary,  rode  [or  drove]  the  same  immoderately  in  performing  said  journey,  and 
did  not  take  proper  care  of  the  same,  whereby  said  horse  [state  the  injuryl  to  the  dam- 
age of  plaintiff  in  the  sum  of  $ . 

[Add  prayer.'^ 

No.  40. 

Against    Bailee    Receiving    an    Article   to    Bestow 
Thereon  Work  and  Labor  for  a  Reward. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant  being  a 

[describe  trade],  and  carrying  on  that  trade,  the  plaintiff,  at  the  defendant's  request, 
delivered  to  defendant  [describe  property],  the  property  of  plaintiff,  of  the  value  of 

$ ,  to  be  repaired  by  said  defendant  in  the  way  of  his  trade,  for  a  reasonable 

reward  to  be  paid  by  the  plaintiff. 

Second.  The  defendant  thereupon  promised  the  plaintiff  to  repair  said in  a 

skillful  and  workmanlike  manner,  and  to  take  due  and  proper  care  thereof  until  the 
same  should  be  returned  by  the  defendant  to  the  plaintiff. 

Third.  Said  defendant  did  not  repair  said in  a  good  and  workmanlike  man- 
ner, but,  on  the  contrary,  made  said  repairs  in  so  careless  and  unskillful  a  manner,  and 

neglected  to  take  proper  care  of  said ,  whereby  said  property  was  greatly  injured, 

and  the  value  of  the  same  diminished  in  the  sum  of  $ ,  to  the  damage  of  plaintiff  in 

the  sum  of  $ . 

[Add  prayer.] 
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No.  41, 

Against  a  Receiptor. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant  received 

from  the  plaintiff,  who  was  then  sheriff  of county,  the  following  goods  [describe 

g0ods\j  the  property  of  C  D,  of  the  value  of  $ ,  upon  which  the  plaintiff  had 

levied  an  {aitachmenti  and  delivered  said  goods  into  his  possession  until  the  sale. 

The  following  is  a  copy  of  the  defendant's  receipt  [copy  receipt\ 

Second.  On  the day  of ,  the  plaintiff  demanded  said  goods  of  the  defend- 
ant, but  he  refused  to  deliver  the  same  or  pay  the  value  thereof.  The  plaintiff  has  sus- 
tained damages  in  (he  sum  of  $ . 

[Add  prayer.] 

m 

No.  4S6. 

For  Driving  a  Horse  to  a  Different  Place  from  that 

Agreed  Upon. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant  hired 

from  the  plaintiff  and  then  received  from  him  a  horse  and  wagon,  the  property  of  the 
plaintiff,  of  the  value  of  $ ,  to  drive  "from to ,  and  to  no  other  place. 

Second.  The  defendant,  in  violation  of  said  agreement,  drove  said  horse  and 
wagon  to without  authority  from  the  plaintiff. 

Third.  The  defendant  negligently  drove  and  fed  said  horse,  so  that  said  horse 
became  sick  and  died. 

Said  horse  was  of  the  value  of  $ . 

The  plaintiff  has  sustained  damages  in  the  sum  of  $ 

[Add  prayer.] 

No.  43. 

Against  Person  who   Hired  Furniture,  for  Neglect. 

First.  The  plaintiff  allies  that  on  the day  of ,  the  defendant  hired  from 

the  plaintiff  the  following  property  [describe  property]  belonging  to  the  plaintiff,  of 

the  value  of  $ ,  for  the  period  of  [six]  months  then  following,  for  the  sum  of 

$ ,  the  defendant  to  take  due  and  proper  care  of  said  property. 

Second.  The  defendant  did  not  take  due  and  proper  care  of  said  fumitui^e,  bttt, 
on  the  contrary,  took  so  little  care  of  the  same  that  it  was  defaced  and  broken,  and 
greatly  injured,  to  the  extent  of  $ . 

The  plaintiff  has  sustained  damages  in  the  sum  of  $  — — . 

[Add  prayer,] 
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No.  44. 

Against  Acceptor. 

First  That  on  the day  of ,  C  D  drew  his  certain  biH  of  exchange  of 

that  date,  and  delivered  the  same  to  the  plaintiff,  and  thereby  then  and  there  requested 
the  defendant,  two  months  after  the  date  thereof,  to  pay  the  plaintiff,  or  his  order 
the  sum  of  $500.     The  following  is  a  copy  of  said  bill  with  the  indorsements  thereon: 
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Second.  Said  bill  was  duly  accepted  by  said  defendant  on  the  -^^  day  of , 

yet  he  has  failed  to  pay  the  same  or  any  part  thereof. 

Third.  There  is  now  due  from  the  defendant  to  the  plaintiff  on  said  bill  the  smn 
of  $500,  wiih  interest  from  the day  of . 

Fourth.  The  plaintiff,  therefore,  prays  judgment  for  tht  sum  of  $500,  with  interest 
from  the day  of ,  and  costs  of  suit. 


X0.45. 


Payee  v.  Drawer  and  Acceptor.  ^ 


First.  The  plaintiff  alleges  that  on  the day  of ,  C  D  drew  his  certain  bill 

of  exchange  of  that  date,  and  delivered  the  same  to  the  plaintiff,  and  thereby  then  and 
there  requested  the  defendant,  E  F,  ninety  days  after  the  date  thereof,  to  pay  the 
plaintiff  or  his  order  the  sum  of  $300. 

The  following  is  a  copy  of  said  bill,  with  the  indorsements  thereon : 

[Copydi//.] 

Second.  Said  bill  was  duly  accepted  by  E  F,  defendant,  on  the day  of . 

Third.  On  the  day  said  bill  of  exchange  became  due  and  payable,  it  was  duly 
presented  to  the  said  £  F,  and  payment  thereof  demanded,  which  was  refused  [ami 
was  duly  protested^\^  of  all  which  the  said  C  D  was  duly  notified. 

Fourth.  Said  C  D  is  liable  on  said  bill  as  drawer,  and  E  F  as  acceptor.* 

Fifth.  No  part  thereof  has  been  paid,  and  there  is  due  from  defendants  to  the 

plaintiff  thereon  the  sum  of  $ ,  with  interest  from  the day  of \and  also 

^ damages  and  costs  ofprotesiX . 

\Add  pi^yer.'X 


*  By  the  law  merchant  a  month  is 
construed  to  mean  a  calendar  month  in 
all  cases  affecting  mercantile  contracts 
and  negotiable  instruments.  If,  there- 
fore, a  promissory  note  or  bill  of  ex- 
change is  dated  January  ist,  due  and 
payable  in  one  month  from  date,  it  will 
be  due  February  ist,  or,  with  days  of 
grace  included,  February  4th.  And  if  a 
note  is  dated  February  ist,  due  in  one 
month  after  date,  it  will  be  due  March  ist, 
or,  with  days  of  grace  added,  March  4th. 
If  an  instrument  is  dated  an  impossible 
date,  as  November  31st,  the  law  pre- 
sumes the  last  day  of  the  month  was  in- 
tended, and  adopts  that  as  the  date.  In 
computing  the  time  a  note  or  bill  has  to 
run,  the  day  of  date  is  always  excluded. 
The  words:  "thirty  days  after  date," 
"in  thirty  days  from  date,*»  "at  thirty 
days,"  "  in  thirty  days,"  mean  the  same 
thing,  and  in  all  of  them  the  day  of  date 
is  excluded.     If  an  instrument  is  payable 


so  many  days  after  sight  or  demand,  or 
after  some  particular  event,  the  day  of 
the  happening  of  the  event  or  of  demand, 
or  of  sight  is  excluded.  The  demand 
must  be  made  on  the  third  day  of  grace ; 
but,  by  the  law  merchant,  if  the  last  day 
expires  on  Sunday  or  other  non-business 
day,  the  instrument  would  fall  due  on 
the  preceding  day,  and  if  that  was  a 
legal  holiday,  then  on  Friday.  A  non- 
negotiable  instrument  is  not  entitled  to 
di^ys  of  grace.  If  such  an  instrument 
falls  due  on  Sunday  or  a  legal  holiday, 
it  is  not  payable  until  the  next  succeed- 
ing business  day.  i  Daniel  on  Neg. 
Inst.,  456-464. 

*  If  a  foreign  bill,  add  "  was  duly 
protested." 

>  It  is  probable  that  this  allegation  is 
imnecessary.  I  find  it  in  the  Connecticut 
forms  prepared  by, the  judges  of  that 
state. 


6o8  TREATISE    ON   THE    I,AW   OF   CODE   PLEADING. 

No.  46. 

Payee  v.  Drawer  for  Non-payment. 

First  and  Second.  [As  in  preceding /orm,^ 

Third.  On  the  day  said  bill  of  exchange  became  due  and  payable,  it  was  pre- 
sented to  said  E  F,  and  payment  thereof  demanded,  which  was  refused,  of  all  which 
said  C  P,  defendant,  had  due  and  legal  notice. 

Fourth.  Said  defendant  is  liable  on  said  bill  as  drawer. 

Fifth.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendant  to 
the  plaintiff  thereon  the  sum  of  $ ,  with  interest  from  the day  of . 

[Addprayer,'\ 

No.  47. 

Payee  v.  Drawer  for  Non-acceptance. 

First.   [As  in  No,  4J.] 

Second.  On  the day  of  — ;-,  said  bill  of  exchange  was  duly  presented  to 

said  £  F  for  acceptance  thereof,  but  the  said  £  F  refused  to  accept  the  same  or  to  pay 
the  money  therein  specified,  of  all  which  said  defendant  had  then  due  notice. 

Third.  No  part  of  said  bill  has  been  paidy  and  there  is  now  due  from  the 

defendant  to  the  plaintiff  thereon  the  sum  of  $ ,  with  interest  from  the 

day  of . 

[Add  prayer.] 

No.  48. 

Indorsee  v.  Acceptor,  Drawer  and  Indorsers. 

First.  The  plaintiff  complains  of  the  defendants,  L  M,  N  O,  P  Q  and  R  S,  for 

that  on  the day  of ,  L  M  drew  his  certain  bill  of  exchange  of  that  date,  and 

delivered  the  same  to  P  Q,  and  thereby  then  and  there  requested  the  said  N  O,  ninety 
days  from  the  date  thereof,  to  pay  P  Q,  or  order,  the  sum  of  $1,000.  The  following 
is  a  copy  of  said  bill  with  the  indorsements  thereon: 

[Copy  bill  and  indorsements.  ] 

Second.  Said  bill  of  exchange  was  duly  accepted  by  said  N  O  on  the day 

of . 

Third.  On  the day  of ,  the  said  P  Q  indorsed  said  bill  of  exchange  as 

follows  :  "  P  Q,**  and  delivered  the  same  to  R  S,  who,  on  the  day  of ,  in- 
dorsed said  bill  as  follows :  "  R  S,"  and  delivered  the  same  to  the  plaintiff. 

Fourth.  On  the  day  said  bill  became  due  and  payable  it  was  duly  presented  to  said 
N  O,  and  payment  thereof  demanded,  jivhich  was  refused,  of  all  which  the  said  L  M, 
P  Q  and  R  S,  afterward  had  due  and  legal  notice. 

Fifth.  The  said  L  M  is  liable  on  said  bill  as  drawer,  the  said  N  O  as  acceptor,  and 
P  Q  and  R  S  as  indorsers. 

Sixth.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendants 
to  the  plaintiff  thereon  the  sum  of  $«       ,  with  interest  from  the day  of . 

[Add  prayer.  ] 

No.  49. 

Excuse    for    Non-presentment  of  Bill  to    Drawee. 

First.  The  plaintiff  alleges  that  on  the day  of ,  C  D  drew  his  certain 

bill  of  exchange  of  that  date  and  delivered  the  same  to  the  plaintiff,  and  thereby  then 
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tad  there  requested  E  F,  ninety  days  from  the  date  thereof,  to  pay  the  plaintiff  or 
ofder  the  sum  of  $500.  The  following  is  a  copy  of  said  bill  with  the  indorsements 
thereon : 

[  Copy  bill  and  indorsements.  ] 

Second.  That  at  the  time  the  said  C  D  drew  said  bill  of  exchange,  and  from  that 
time  until  said  bill  became  due  and  payable,  the  said  £  F  had  no  effects  whatever  of 
the  said  defendant,  nor  would  £  F  have  accepted  or  paid  said  bill  if  presented  to  him 
for  that  purpose;  of  all  which  the  said  C  D  had  full  knowledge.  The  plaintiff,  there- 
fore, did  not  present  said  bill  for  acceptance  or  payment. 

Third.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendant  to 
the  plaintiff  thereon  the  sum  of  $ ,  with  interest,  etc. 

\Add  prayer, '\ 

No.  50. 

Wh£re  Drawer  Countermands  Bill. 

First.   \^As  in  preceding  form,  ] 

Second.  The  plain  tiff  alleges  that  before  said  bill  became  due  and  payable,  to  wit: 

f»n  or  about  the day  of ,  the  said  C  D,  defendant,  notified  and  instructed  the 

said  £  F  not  to  accept  or  pay  said  bill  of  exchange,  therefore  said  bill  was  not  pre- 
sented. 

Third.  No   part  of  said  bill  has  been  paid,  and  there  is  now  due  from  the 

defendant  to  the  plaintiff  thereon  the  sum  of  $ ,  with  interest  from  the day 

of , 

[Add  prayer.^ 

No.  51. 

When  Demand  and  Notice  are  Waived. 

First  and  Second.  \As  in  form  48,  "^ 

Third,  On  the  day  of ,  the  said indorsed  said  bill  of  exchange  in 

the  words  following :  "  I  waive  demand  and  notice.     ",  and  delivered  the  same  to 

the  plaintiff,  whereby  the  said  waived  the  presentation  of  said  bill  to  E  F  for 

[payment],  and  notice  of  the  non- [payment]  thereof. 

Fourth.  Said is  liable  on  said  bill  as  indorser. 

Fifth.  No  part  of  said  bill  has  been  paid,  and  there   is  now  due   from    the 

defendant  to  the  plaintiff  thereon  the  sum  of  $ ,  with  interest  from  the day 

of . 

[Add  prayer. '^ 

No.  52. 

Where  Drawee  Could  not  be  Found. 

First.   [A^  infortn  4g.\ 

Second.  The  plaintiff  alleges  that  on  the  day  said  bill  of  exchange  became  due, 

to  wit:  on  the day  of ,  diligent  search  and  inquiry  was  made  for  the  said 

E  F  at  [  place  of  payment'\^  in  order  that  said  bill  of  exchange  might  be  presented 
to  him  for  payment,  but  the  said  £  F  could  not  on  such  search  and  inquiry  be  found, 
and  said  bill  was  not  paid,  of  all  which  the  said  defendant  then  had  due  and  legal 
notice. 

Third.  No  part  thereof  has  been  paid,  and  there  is  now  due  the  plaintiff  thereon 
from  the  defendant  the  sum  of  $ ,  with  interest  from  the day  of . 

[Add  prayer.] 
39 
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No.  fiS. 

On  an  Acceptance  Varying  as  to  Time  from  the  Bill.  * 

First.  [As  in  No.  ^9.] 

Second.  On  the day  of ,  the  defendant,  £  F,  accepted  the  same,  pay- 
able at day$  after  the  date  of  said  bill. 

ICon/iufff  as  in  No,  4^."] 

No,  54. 

Against  Drawer  and  Acceptor  for  Honor, 

First.   [As  inform  ^9.] 

Second.  On  the of ,  said  bill  was  duly  presented  to  —  for  acceptance, 

but  was  not  accepted  \if  foreign  bill  say^,  and  was  thereupon  duly  protested  for  non- 
acceptance,  of  all  which  the  defendant,  C  D,  had  due  notice. 

Third.  On  the day  of  — ^,  the  defendant,  G  H,  accepted  said  bill  for  the 

honor  of  \tht  drawer"]. 

Fourth.  On  the  day  said  bill  became  due  it  was  duly  presented  to  [the  drawee^^ 
and  payment  thereof  demanded,  which  was  refused ;  said  bill  was  thereupon  presented  to 
the  defendant  [acceptor  for  honor"]^  but  was  not  paid,  and  was  thereupon  duly  pro- 
tested for  non-payment,  of  all  which  said  defendant  [the  drawer]  had  due  and  legal 
notice. 

Fifth.  No  part  of  said  bill  has  been  paid,  and  there  is  now  due  thereon  from  the 
defendants  to  the  plaintiff  the  sum  of  $ ,  with  interest  from  the day  of . 

[Add  prayer,] 

No.  65. 

Payee  v.  Drawer  of  Check  on  Bank.* 

First.  The  plaintiff  alleges  that  on  the day  of ,  said  defendant  made  and 

delivered  to  the  plaintiff  a  check  in  wpting,  of  which  the  following  is  a  copy  : 

"  $ Fremont,  April  29^ * 

**  First  National  Bank  [of  Fremont^  Nebraska],  pay  A  B,  or  bearer,  $ . 

"CD." 

Second.  On  the day  of  -^— ,  said  check  was  duly  presented  to  said  bank  for 

payment,  but  was  not  paid,  of  all  which  said  defendant  [the  drawer]  had  due  notice. 

Third.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendant 
to  the  plaintiff  thereon  the  sum  oi%—, 

[Add  prayer.] 


'  See  Green  v.  Raymond,  9  Neb. 
295. 

'  There  is  a  conflict  in  the  decisions 
as  to  the  effect  of  delay  in  presenting  the 
check  for  payment  On  the  one  hand  it 
is  held  that  it  must  be  presented  for  pay- 
ment within  a  reasonable  time  or  the 
drawer  will  be  discharged.     Daniels  v. 


Kyle,  5  Ga.  245 ;  Harker  ▼.  Anderson, 
21  Wend.  370,  while  other  courts  hold 
that  mere  delay  will  not  discharge  the 
drawer  unless  he  has  sustained  injury  bj 
the  delay.  Stewart  v.  Smith,  17  O.  S. 
82 ;  Smith  V.  Jones,  2  Bush,  103 ; 
Woodin  V.  Frazee,  6  Jones  &  S.  1901 
Bank  v.  Alexander,  84  N.  C.  jq. 
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Against  Bank  on  a  Certified  Check. 

First  The  plaintiff  alleges  that  said  defendant  is  a  corporation  duly  organised  as 
a  national  bank  under  the  act  of  Congress  of  June  3,  1864,  and  the  acts  amending  the 
same. 

Second.  On  the day  of ,  one  E  F  made  and  delivered  to  the  plaintiff  a 

check  in  writing,  of  which  the  foUowtng  is  a  copy : 

ICopy  check.'[ 

Third.  On  the day  of ,  said  defendant,  by  its  duly  authorized  agent, 

accepted  said  check  in  writing  and  certified  the  same  to  be  good. 

Fourth.  On  the day  of ,  said  check  was  duly  present0d4o  «aid.bao]ft  fm 

payment,  and  payment  thereof  was  refused. 

Fifth.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendant 

to  the  plaintiff  thereon  the  sum  of  $ 

[Add  prayer,^ 

No.  67. 

On  a  Note  Payable  on  a  Contingency. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant  made  and 

delivered  to  the  plaintiff  a  promissory  note  in  writing,  of  which  the  following  is  a 

copy: 

"Columbus,  May  i, . 

**  Two  years  after  date,  for  value  received,  I  promise  to  pay  to  E  F  five  hundred 
dollars,  provided  that  before  that  time  lie  obtains  and  conveys  to  me  a  perfect  title  to 

lot ,  in  block ,«in  said  city,  which  I  have  this  day  purchased  from  him. 

«GH." 

Second.  On  the day  of ,  and  within  two  years  from  the  date  of  said 

note,  the  plaintiff  did  procure  and  convey  to  said  defendant  a  perfect  title  to  said 
lot. 

Third.  No  part  of  said  note  has  been  paid,  and  there  is  due  from  the  defendant  to 

the  plaintiff  thereon  the  sum  of  $— . 

[Add  ^avirA 

No.  68. 

By  Treasurer  of  an  Unincorporated  Association  on 
A  Note  Payable  to  a  Former  Treasurer. 

First.  The  plaintiff  alleges  that  the  Knights  of  Honor  are  an  association  of 

[twenty]  persons  in  the  town  of ,  in  this  state,  and  at  the  time  hereinafter  men- 

tioaed  £  F  was  treasurer  of  said  association. 

Second.  On  the day  of ,  the  defendant  made  and  delivered  to  said  £  Fj 

as  treasurer  of  said  association,  a  promissory  note  in  writing,  of  which  the  fi^lowing 
is  a  copy: 

[Copy  noU.'] 

Third.  Said  note  was  given  to  said  treasurer  for  the  benefit  of  said  association, 
and  is  owned  by  the  members  thereof  in  common. 

Fourth.  The  plaintiff  is  the  present  treasurer  of  said  association,  and  as  such  may 
bring  and  maintain  an  action  thereon  for  their  benefit. 

Fifth.  No  part  thereof  has  been  paid,  and  there  is  due  thereon  from  the  defend- 
ant to  the  plaintiff,  as  such  treasurer,  the  sum  of  $ . 

[Add  pray  fr.'\ 


6l2  TREATISE   ON  THE   LAW  OF   CODE    PLEADING. 

No.  59. 

Note  Payable  in  Chattels. 

First.  The  plaintiff  alleges  thai  on  the day  of ,  the  defendant  made  and 

delivered  to  plaintiff  his  promissory  note,  in  writing,  in  the  words  and  figures  following : 

"  North  Bend,  April  i, . 

"  Six  months  from  date,  for  value  received,  I  promise  to  pay  A  B  $500  in  com, 
at  twenty-five  cents  per  bushel,  to  be  delivered  at  his  warehouse  in  said  town. 

"C  D." 

Second.  Said  defendant  has  not  delivered  said  corn,  nor  any  part  thereof,  and 
there  is  now  due  from  defendant  to  plaintiff  on  said  note  the  sum  of  $ ,  with  inter- 
est from  the day  of .  * 

[Add  prayer.'\ 

No.  eo. 

Promissory  Notes:  Payee  v.  Maker. 

First.  The  plaintiff  alleges  that  on  the day  of ,  said  defendant  made 

and  delivered  to  the  plaintiff  a  promissory  note,  of  which  the  following  is  a  copy: 

"$500.  Detroit,  Mich.,  August  i, 

"  One  year  after  date,  for  value  received,  I  promise  to  pay  A  B,  or  order,  the 
sum  of  five  hundred  dollars,  with  interest  from  date  at  the  rate  of  seven  per  cent. 

«C  D." 

Second.  No  part  thereof  has  been  paid,  and  there  is  now  due  thereon  from  the 
defendant  to  the  plaintiff  the  sum  of  $500,  with  interest  at  seven  per  cent,  from  the 
first  day  of  August, ,  for  which,  with  costs  of  suit,  he  prays  judgment. 

No.  61. 

Against   two  Defendants   upon  Joint  Note,  and  as 

Maker  and  Indorser. 

First  First  cause  of  action.  The  plaintiff  complains  of  the  defendants  for  that 
on  the day  of ,  said  defendants  made  and  delivered  to  the  plaintiff  a  promis- 
sory note,  of  which  the  following  is  a  copy : 

"  $1,000.  Chicago,  III.,  September  i, . 

**  Sixty  days  after  date,  for  value  received,  we  promise  to  pay  A  B,  or  order,  the 

sum  of  one  thousand  dollars,  with  interest  from  date. 

«CD. 

«EF." 

Second.  No  part  of  said  note  has  been  paid,  and  there  is  now  due  the  plaintiff 
firom  the  defendants  thereon  the  sum  of  $1,000,  with  interest  from  the  first  day  of 

September, . 

Third.  Second  cause  0/  action.     On  the  first  day  of  October, ,  the  defendant 

C  D,  made  and  delivered  to  £  F  a  promissory  note,  of  which  the  following  is  a  copy : 

"$600.  Grand  Island,  October  i, . 

"  Ninety  dajrs  after  date,  for  value  received,  I  promise  to  pay  E  F,  or  order,  the 
sum  of  six  hundred  dollars. 

"CD." 

^  If  a  demand  is  necessary  by  the  of  a  contract  as  to  place  of  deliver)^, 
terms  of  the  note,  or  if  the  chattels  are  they  must  be  delivered  at  the  residence 
of  such  a  character  that  in  the  absence        of  the  debtor,  a  demand  must  be  a/^*^/^. 


y 
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Fourth.  On  the  first  day  of  November,  — ^,  the  said  E  F  indorsed  said  note  as 
follows :  ^  Pay  A  B,  or  order.     £  F,"  and  delivered  the  same  to  the  plaintiff. 

Fifth.  On  the  day  said  note  became  due  it  was  then  presented  to  C  Dj  and 
payment  thereof  demanded,  which  was  refused,  and  it  was  thereupon  protested  for 
non-payment,  of  all  of  which  said  £  F  had  due  notice. 

Sixth.  Said  £  F  is  liable  on  said  note  as  indorser,  and  C  D  as  maker. 

Seventh.  No.  part  of  said  note  has  been  paid,  and  there  is  now  due  the  plaintiff 
thereon  from  the  defendants  the  sum  of  $600,  with  interest  from  the day  of . 

The  plaintiff,  therefore,  prays  judgm^t  for  the  sum  of  $i,6od,  with  interest^ 

upon  $1,000  from  the  first  day  of  September,  ,  and  with  interest  upon  $i5oo 

from  the  fourth  day  of  January, ,  and  costs  of  suit. 


No.  62. 

On  a  Joint  and  Several  Promissory  Note. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendants  niade 

their  certain  promissory  note,  in  writing,  of  that  date,  and  delivered  the  same  to  the 
plaintiff. 

The  following  is  a  copy  of  said  note  \coP)'  note]. 

Second.  No  part  of  said  note  has  been  paid,  and  there  is  now  due  thereon  from 
the  defendants  to  the  plaintiff  the  sum  of  $ ,  with  interest  from  the day  of 

{Add  prayer,^ 

No.  63. 


Note  of  Firm. 


A  B,  plaintiff, 


V. 


C  and  D^  a  company  formed  for  the  pur- 
pose of  carrying  on  business  in  [Ohio], 
and  not  incorporated,'  defendants. 

First.  The  plaintiff  complains  of  the  defendants,  a  company  formed  for  the  pnr- 

pose  of  doing  business  in  [Ohio],  and  not  incorporated,  for  that  on  the day  of 

,  at ,  said  defendants,  by  their  firm  name,  made  their  certain  promissory 

note,  in  writing,  of  that  date,  and  delivered  the  same  to  the  plaintiff. 
The  following  is  a  copy  of  said  note  \c<fpy  note]. 


^  Where  no  rate  of  interest  is  stated 
in  the  instrument,  it  will  be  governed 
by  the  statute;  and  if  the  rate  is  agreed 
upon,  but  the  time  is  not  stated,  it  will 
be  considered  that  a  year  was  intended. 

•/5f  suit  by  or  against  a  company 
not  incorporated,  by  its  firm  namej 
without  disclosing  the  names  of  the 
several  parties,  could  not  be  maintained 
at  common  law.  It  lacked  the  certainty 
deemed  essential  to  judicial  proceedings. 
I  Chitty  PI.  256;  Haskins  v.  Alcott,  13 
O.  S.  210;  B.  &  M.  R.  R.  Co.  V.  Dick, 
7  Neb.  242.  The  averment,  where  an 
Bction  is  brought  in  the  firm  name,  that 


the  plaintifis  are  a  firm  doing  business  by 
that  name,  without  adding  "  within  this 
state,"  or  other  equivalent  words,  will 
not  entitle  them  to  maintain  an  action  in 
the  firm  name.  Haskins  v.  Alcott,  13 
O.  S.  210.  A  company  suing  by  '\\.%firm 
name  must,  by  averments,  bring  itself 
within  the  provisions  of  the  statute)  and 
failure  to  do  so  is  ground  of  demurrer 
for  want  of  legal  capacity  to  sucf.  Id. 
2x0.  If  the  defeOt  appears  on  the  facex>f 
the  petition  the  defendant  should  demur 
if  he  desires  to  raise  the  objection.  If 
no  objection  is  made  the  defect  wiD  be 
waived.  ' 
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Second.  SftM  note  is  now  due  and  payttble/  yet  the  said  defendants  haYe  not 
paid  the  sane,  nor  any  po^'thcireof. 

Third.  The  |Mittiff,  'tiierefore,  pnys  jndgment  a^nst  the  defendants  for  tha 
gam  of'^ ,  with  interest  thereon  from  the day  of . 

Mo.  64. 

On  Note  Made  by  Partners  to  Partners. 

A  B  and  C  D,  partners,  doing  business  ^ 
•under  the  name  and  style  of  A  B  ^ 
Ca,  plaintiffs, 

V. 

E  F  and  G  H,  partners,  doing  business 

under  the  name  and  style  of  £  F  & 

Co.,  defendants. 

First  A  B  and  C  D,  partners,  doing  'business  tinder  the  nflme  itnd  style  of  A  B 
4:*Co.,  plaintifib,  oomplain  <vf  £  F  and  G^H,  partnersi  doing  business  under  the  name 
•Had  style  of  G  H  &  Co.,  defendants,  for  that  on  the  — '—  day  of  — i  said  '^^^^wntf^ 
bf  the  firm  name,  made,  etc  [as  in  the  preceding  form\. 

No.  65. 

The  Same. 

First  The  plaintiff  compUuns  of  the  defendants  for  that  at  the  time  of  making 

the  note  faereinaAer  copied  the  defendants  were  partners  doing  business  at ,  in 

the  state  of ,  under  the  firm  niame  of  £  &  F. 

Second.  On  the day  of ,  said  defendants,  in  their  firm  name  of  £  &  F, 

made  and  delivered  to  the  plaintiff  a  promissory  note,  in  writing,  in  the  words  and 
figures  following,  to  wit:  [^r,  of  which  thefolUwing  is  a  copy\.  * 

[Copy  noie.l 

Third.  No  part  thereof  has  been  paid,  and  there  is  now  due  thereon  froni  the 
defendants  to  the  plaintiff  the  sum  of  $ ,  with  interest  from  the day  of 

[Add  prayer,] 

No.  66. 

On  Note  Payable  to  Order  of  the  Firm  Name. 


First.  The  plaintiffs  allege  that  said  defendant,  on  the day  of 

•  iad  delivered  to  the  plaintiffs,  under  the  firm  name  of  E  &  F,  a  promissory  note,  in 
wrilingy  in  the  words  and  figures  following,  to  wit : 

[Ccpy  noU,] 

Second.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendant 
to  the  plamtifis  diereon  the  sum  of  $ ,  with  interest  from  the day  of . 

[Add prayer,] 

No.  67. 

By  Surviving  Partner  on  Note  Payable  to  Firm, 

First.  On  the day  of ,  said  defendants,  in  their  firm  name  of  £  &  F, 

made  and  delivered  to  the  plaintiff,  and  one ,  then  partners  doing  business  under 

'  This  allegation  was  necessary  at 
common  law,  but  nnnecessary  under  the 
code. 
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the  name  of >  a  promissory  note,  in  writingi  in  the  words  and  fignres  following, 

to  wit : 

[Copy  note.] 

Second.  The  pfldintiff  alleges  ihat  on  the day  of ,  C  D  died,  and  the 

plamtifT  is  now  the  sole  surviving  partner  of  said  firm. 

Third.  No  part  of  said  note  has  been  paid,  and  there  is  now  due  thereon  from 
the  defcndimts  to  Ae  pfohi  tiff  the  sum  of$ ,  with  interest  from  the day  of ^ 

[Add  prayfT.'] 

No.  68. 

!By  PAYEfe  V.  Surviving  Partner. 

First.  The  plaintiffalleges  that  at  the  time  of  making  the  note,  hereinafter  copied, 
the  defendant  was  a  partner  with  one  F,  and  doing  business  at  — -» in  the  state  of 
,  under  the  firm  name  of  E  &  F. 

Second.  On  the day  of ,  said  E  &  F,  in  their  firm  name,  made  and 

delivered  to  the  plaintitl'a  promissory  note,  in  writing,  in  the  words  and  figures  follow* 
ing,  to  wit : 

{Copy  HOU,] 

I      Third.  The  plaintiff  alleges  that  on  the day  of ,  said  F  died,  and  that 

said  E,  defendant,  is  the  sole  surviving  partner  of  said  firm. 

Fourth.  No  part  of  said  note  has  been  paid,  and  there  is  now  due  the  plaintiff 
from  the  defendant  thereon  the  sum  of  $ — ^,  with  interest  from  the day  of ^. 

\Add  praycr^\ 

Ko.69. 

On  Note. Signed  by  Agent. 

FirsL  The  plaintiff  alleges  that  on  the day  of ,  said  defendant,  by  A  B, 

his  then  agent  in  that  behalf,  made  and  delivered  tdthe  plaintiff  a  promissory  note,  in 
'%ritiftg,  in  the  Words  and  figures  fbllbwing,  to  wit : 

[Vopy  nott,\ 

Second.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defend- 
ant to  the  plaintiff  thereon  the  sum  of  $ ,  with  interest  from  the day  of— ^. 

[AM  prayer.] 

Mo.  70. 

On  Note  of  Corporation.* 

First.  The  plaintiff  alleges  that  said  defendant,  at  the  date  hereinafter  mentioned, 
was  and  still  is  a  corporation  duly  organized  under  the  general  laws  of  the  state  of . 

Second.  On  the  day  of ,  the  defendant,  as  such  corporation,  by  its 

agent,  A  B,  duly  authorized  thereto,  made  and  delivered  to  the  plaintiff  a  promissory 
note  in  writing,  in  the  words  and  figures  following,  to  wit : 

[Copy  note.]    [Continue  as  in  preceding  form.] 

^  It  is  unnecessary  to  allege  that  the  imposed  by  law,  it  may  give  promissory 

corporation  acted  within  the  scope  of  its  notes  when   necessary  to  carry  on  its 

pollers,  as   that  fact  will  be  assumed.  business.    Mott  v.  Hides,  i  Cow.  512; 

Montague  v.  Ch.  Sch.  DLst.  34,  N.  J.  L.  Hamilton  v.   R.    R.  Co.,  9  Ind.   359; 

2I&    And  where  there  is  no  restriction  McCullogh  y.  Cross,  5  Den.  567. 


6l6  TREATISE   ON  THE   LAW   OF   CODE    PLEADING. 

No.  71. 

Insurance  Company  on  Premium  Note. 

First.  The  plaintiff  alleges  that  at  the  date  hereinafter  mentioned  the  plaintiff' 
and  still  is  duly  organized  as  a  mutual  insurancecompany  under  the  general  laws  of  the 
state  of ,  and  duly  authorized  to  transact  business  therein. 

Second.  On  the day  of ,  the  defendant  made  and  delivered  to  the  plaint- 
iff a  promissory  note,  in  writing,  in  the  words  and  figures  following,  to  wit : 

\Copy  note.\ 

Second.  On  the day  of ,  the  plaintiff,  by  its  board  of  directors,  in  con- 

fonnity  to  the  charter  and  by-laws  of  said  corporation,  required  the  defendant  to  pay 

the  sum  of  $ upon  said  note  within dajrs  from  that  date,  of  which  he  was 

duly  notified. 

^Continue  as  inform  A^o,  69.] 

No.  72. 

On  A  Note  Wrongly  Dated. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant  made  his 

promissory  note  in  writing,  bearing  date,  by  mistake,  the  day  of ,  when  in 

fact  said  promissory  note  was,  at  the  time  of  making  the  same,  intended  by  the 

plaintiff  and  defendant  to  be  dated  on  the day  of—,  and  delivered  said  note 

to  plaintiff.     The  following  is  a  copy  of  said  note: 

[Copy  note,"] 

Second.  Said  note  is  now  due  and  payable,  yet  the'  said  defendant  has  not  paid 

the  same  nor  any  part  thereof. 

\Add  prayer,^ 

No.  73. 

On  Note  Payable  by  Installments  for  One  Install- 

,  ment  DUE.l 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant  made  and 

delivered  to  the  plaintiff  a  promissory  note,  in  writing,  in  the  words  an^  figures  foUofW- 
ing,  to  wit : 

[Copy  note.} 

Second.  The  sum  of  $ is  now  due  and  pa3rable  on  the installment  <m 

said  note,  with  interest  from  the  ^—  day  of ,  yet  said  defendant  has  not  paid 

the  same  nor  any  part  thereof. 

[Add  prayer.} 

No.  74. 

On  Note  Payable  by  Installments  where  all  Sub- 
sequent Installments  are  to  Become  Due  upon 
Default  in  Payment  of  Any. 

First.  [Ai  in  preceding  form.} 

Second.  Said  note  contains  a  provision  that  in  case  de&ult  is  made  in  the  pay- 
ment of  any  installment  when  it  becomes  due,  then  the  whole  of  said  note  shall 
thereupon  become  due  and  payable. 

Third.  On  the day  of ,  the installment  on  said  note  became  doe 

and  payable,  which  the  defendant  has  wholly  failed  to  pay,  whereby  the  whole  of  said 
note  has  become  due. 

»  See  Chitty  PI,  voL  2,  121. 
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Fourth.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendant 

to  the  plaintiff  thereon  the  sum  of  $ ,  with  interest  from  the day  of . 

[Add  prayer.] 

No.  75. 

On  Two  Notes,  One  Being  Partly  Paid. 

First  cause  of  action. 

First.  The  plaintiff  alleges  that  said  defendant,  on  the day  of ,  made 

and  delivered  to  the  plaintiff  a  promissory  note,  in  writing,  in  the  words  and  figures 
following,  to  wit: 

[Copy  note.] 

S-^ond.  On  the day  of ,  the  defendant  paid  to  plaintiff  on  said  note  the 

sum  of  $ ,  and  there  is  now  .due  from  the  defendant  tp  the  plaintifT  thereon  the 

sum  of  $ ,  with  interest  from  the day  of , 

Second  cause  of  actioft, 

Tliird.  \Copy  first  paragraph.] 

Fourth.  No  part  of  which  has  been  paid,  and  there  is  now  due  the  plaintiff  from 

the  defendant  upon  said  notes  the  sum  of  $ [aggregate principal]^  with  interest 

upon  $ from  the day  of ,  and  with  interest  on  $ from  the  — 

day  of . 

[Add  prayer,] 

No.  76. 

On  a  Note  Payable Days  after  Sight. 

First.  The  plaintiff  alleges  that  on  the  day  of ,  said  defendant  made 

and  delivered  to  the  plaintiff  a  promissory  note,  in  writing,  in  the  words  and  figures 
following,  to  wit : 

[Copy  note.] 

Second.  Said  note  was  duly  presented  to  said  defendant  on  the day  of , 

and  payment  thereof  demanded,  which  was  refused. 

Tliird.  No  part  of  said  note  has  been  paid,  and  there  is  now  due  to  the  plaintiff 
from  the  defendant  thereon  the  sum  of  $— — ,  with  interest  from  the day  of . 

[Add  prayer.] 

No.  T7. 

Indorsee  v.  Indorser  on  Note  Payable  at  a  Particular 

Place. 

First.  The  plaintiff  alleges  that  on  the day  of  ,  at ,  one  C  D 

made  and  delivered  to  £  F  a  promissory  note,  in  writing,  in  words  and  figure^  follow- 
ing, to  wit : 

[Copy  note.] 

Second.  On  the day  of ,  said  E  F  indorsed  said  promissory  note  in  the 

words  following :  "  Pay  A  B  or  order.     E  F,"  and  delivered  the  same  to  the  plaintiff. 

Third.  On  the  day  said  note  became  due  it  was  duly  presented  at  [Messrs.  Blank 
<Sr*  Co.'^s  Bank],  and  payment  thereof  demanded,  which  was  refused,  and  said  note 
was  thereupon  protested  for  non-payment,  of  all  which  said  defendant,  on  the  — -.^ 
day  of ,  was  legally  notified. 

Fourth.  Said  E  F  is  liable  on  said  note  as  indorser. 

Fifth.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendant 
to  the  plaintiff  thereon  the  sum  of  $ ,with  interest  from  the day  of 

[Add  prayer,] 
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I 

Wo.  78. 

On  Note  Payable  to  Bearer. 

First.  The  plaintiff  alleges  that  on  the day  of ,  said  defendant  made 

and  delivered  to  A  B  a  promissoiynote,  in  writing,  in  the  words  and  figtires  followins^ 
to  wit : 

\Copy  noU,^ 

Second:  On  or  sbont  the  -^—  day  of ,  the  plaintiff,  for  a  valuable  considera- 
tion, became  the  owner  of  said  note,  and  is  entitled  to  receive  the  money  therein 
promised. 

Third.  No  part  of  said  note  has  been  paid,  and  there  is  now  dne  from  the 

defendant  to  the  plaintiff  th^eon  the  sum  of  $ ,  with  interest  from  the day 

of . 

[Add  ^ay€r,\ 

No.  79. 

On  Note  Indorsed  for  Residue  after  Part  Payment. 

First.  The  plaintiff  alleges  that  on  the day  of ,  C  D  made  and  ddivered 

to  £  F  his  certain  promissory  note,  in  writing,  of  that  date,  as  follows : 
''$i,ooa  LiTTLK  Rock,  Ark.,  January  i, . 

*'  Ninety  days  after  date,  for  value  received,  I  promise  to  pay  £  F,  or  order,  the 
sum  of  $1  ,ooo,  with  interest. 

"C  D.» 

Second.  That  on  the &y  of ,  said  C  D  paid  £  F  on  taid  note  the  som 

6f  $500,  and  no  more;  that  on  the day  of ,  said  £  F  indorsed  siud  note  as 

follows :  **  Pay  to  the  order  of  G  H.     £  F,"  and  delivered  the  same  to  G  H. 

Third.  That  on  the day  of ,  said  G  H  indorsed  said  note  as  follows ; 

<*  G  H,"  and  delivered  the  same  to  the  plaintiff. 

Fourth.  That  on  the day  of ,  said  note  was  duly  presented  to  said  C  D, 

and  payment  thereof  demanded,  which  was  refused,  of  kll  which  said  G  H  abd  £  F 
had  dne  notice. 

Fifth.  Said  £  F  and  G  H  are  liable  on  said  note  as  indorsers. 

Sixth.  No  part  of  said  note,  except  said  sum  of  $5do,  has  been  paid,  and  there  is 

now  due  thereon  from  the  defendants  to  the  plaintiff  the  sum  of  $ ,  with  interest 

from  the day  of . 

[Add  prayer,\ 

No.  80. 

On  Note  Made  in  Another  State  to  Recover  the 

Interest  of  that  State. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant  made  his 

certain  promissory  note  of  that  date,  at  San  Francisco,  California^,  and  delivered  the 
same  to  the  plaintiff.     The  following  is  a  copy  of  the  note : 

"San  Francesco,  Cal.,  January  i,  . 

**  Ninety  days  after  date,  for  \'a)ue  received,  I  promise  to  pay  A  B,  or  ortler,  at 
the  First  National  Bank,  in  San  Francisco,  the  sum  of  $500,  with  interest  at  the 
rate  of  12  per  cent. 

«C  D." 

Second.  The  plaintiff  alleges  that  by  the  laws  of  California  he  is  entitled  td 
vecover  interest  on  said  note  at  the  rate  of  12  per  cent,  per  annum. 
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Third.  No  part  of  said  note  has  been  paid,  and  there  is  now  due  thereon  the  sum 
of  $500,  with  interest  at  12  per  cent,  from  the day  of  — — % 

Ko.  81. 

Indorsee  v.   Indorser,  in  Case   of   Failure  to  Give 

Notice  for  Want  of  Funds. 

First.  The  plaintiiT  alleges  that  on  the day  of /one  C   D  made  his 

promissory  note,  in  writing,  of  that  date,  and  delivered  the  same  to  the  defendant. 
The  following  is  a  copy  of  the  note : 

"New  Orleans,  December  i, . 

"  ^ix  months  from  date,  for  value  received,  I  promise  to  pay  £  F  or  order  the 
sum  of  $600,  with  interest 

"CD." 

Second  On  the  first  day  of  January, ,  the  said  £  F  indorsed  said  promissory 

note  in  the  words  following :  ^  Pay  to  the  order  of  A  B.  £  F,"  and  delivered  the 
tame  to  the  plaintiff. 

Thard.  The  plahttifT  alleges  that  at  the  time  said  C  D  made  said  promissory  note, 
«id  from  that  time  until  it  was  pretented  to  him  for  payment,  the  said  C  D  did  not 
have  any  funds  nor  effects  of  £  F  in  his  hands  belonging  to  £  F,  nor  had  he  received 
any  consideration  for  said  note,  but  made  said  note  at  the  request  of  and  for  the 
accommodation  of  said  E  F,  who  is  the  principal  debtor  thereon.  The  said  £  F, 
therefore,  has  not  sustained  any  damage  by  reason  of  want  of  notice  of  the  non-pay- 
*ioent  of  said  note  by  said  C  D. 

Fourth.  Said  £  F  is  lii^le  as  indorser  on  said  note. 

Fifth.  No  part  of  said  note  has  been  paid.  There  is  now  due  from  the  defendant 
to  the  plaintiff  thereon  the  sum  of  $ ,  with  intei'est  from  the day  of . 

[Addpra^fr.] 

No.  89. 

When  Maker  Could  not  be  Found. 

First  and  Second.     [As  in  preceding /ormS\ 

Third.  When  said  note  became  due  and  payable,  to  wit :    on  the day 

of ,  diligent  search  was  made  for  the  said  C  D  at  [the  place  ofpayment\  and  else- 
where, to  wit :  at ,  in  order  that  the  said  promissory  note  might  be  presented  to 

him  for  payment  thereof,  but  the  said  C  D  could  not,  on  such  search,  be  found,  nor 
did  the  said  C  D  then,  or  at  any  time  before  or  since,  pay  or  cause  to  be  paid  the  said 
sum  of  money  in  said  promissory  note  specified,  or  any  part  thereof,  but  has  wholly 
failed  and  neglected  to  do  so,  of  all  which  the  said  defendant  afterward,  to  wit :  on 
die •  day  of ,  had  due  notice. 

Fourth.  No  part  of  said  note  has  been  paid,  and  there  is  due  from  the  defendant 
to  the  plaintiff  thereon  the  sum  of  $ ,  with  interest  from  the day  of . 

[Addprayer,} 
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No.  83. 

By  Executor  or  Administrator  of  Payee  v.  Adminis- 
trator, *    ' 

A  B,  as  executor  of  the  last  will  and  testa- 
ment of  E  F,  deceased,  plaintiff, 

V. 

C  D,  as  administrator  of  the  estate  of 
G  H,  deceased,  defendant 

First.  The  plaintiff  complains  of  the  defendant  for  that  on  the day  of 

G  H,  in  his  lifetime,  made  his  certain  promissory  note  in  writing  of  that  date  and 
delivered  the  same  to  E  F.     The  following  is  copy  of  said  note  : 

**  Indianapolis,  October  i, , 

"  Six  months  after  date,  for  value  received,  I  vpromise  to  pay  E  F  or  order  the 
sum  of  six  hundred  dollars,  with  interest. 

VG  H." 

Second.  That  since  the  making  of  said  note,  to  wit :  on  the day  of  — ^ 

said  E  F  departed  this  life,  leaving  a  last  will  and  testament,  which  was  duly  admitted 
to  probate,  by  which  the  plaintiff  became  and  now  is  the  executor  of  said  wilL 

Third.  That  after  the  making  of  said  promissory  note,  and  before  the  commence- 

ment  of  this  action,  to  wit ;  on  the day  of ,  the  said  G  H  died,  and  said 

defendant  was,  on  the day  of ,  duly  appointed  administrator  of  his  estate.  : 

Fourth.  That  said  claim  was  duly  presented  to  the  county  court  of county, 

and  duly  allowed  against  said  estate. 

Fifth.  That  the  time  limited  by  the  court  for  the  payment  of  debts  by  said 

administrator  against  said  estate  expired  on  the day  of ,  yet  said  defendant 

has  not  paid  said  claim,  nor  any  part  thereof,  although  he  has  sufficient  assets  of  said 
estate  in  his  hands  to  pay  the  same. 

Sixth.  There  is  now  due  the  plaintiff  thereon,  from  the  defendant,  the  sum 
of$ -. 

[Add  prayer^l 

No.  84. 

On  a  Lost  Note. 

First.  The  plaintiff  alleges  that  said  defendant,  on  the  —  day  of ,  made 

and  delivered  to  the  plaintiff  a  promissory  note  in  writing  of  that  date,  and  thereby 

promised  to  pay  the  plaintiff  or  bearer  the  sum  of  $ in  ninety  days  from  that 

date. 

Second.  The  plaintiff  alleges  that,  after  receiving  said  note  from  the  defendant, 
and  before  the  same  became  due,  he  lost  the  same. 

Third.  Afterward,  on  the day  of  ,  when  said  note  became  due  and  pay- 
able, the  plaintiff  notified  the  defendant  of  said  loss,  and  then  tendered  to  him  a  suf- 
ficient bond  of  indemnity,  signed  by  plaintiff  and  and as  sureties,  con- 
ditioned to  indemnify  said  defendant  against  all  liability  by  reason  of  said  note,  and 

^  It  is  sufficient  to  allege  generally  the  administrator  or  guardian.  The  state- 
that  the  plaintiff  or  defendant  is  an  exec-  ment  in  the  petition  of  the  capacity 'ml 
utor,  administrator  or  guardian,  as  the  which  a  person  sues  will  be  taken  as  tme 
case  may  be,  without  settmg  out  the  let-  if  not  denied, 
ters  testamentary  or  the  appointment  of 
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then  requested  said  defendant  to  pay  the  amount  thereof  to  plaintiff,  which  he  then 
refused  and  still  refuses  to  do. 

Fourth.  The  plaintiff  now  brings  said  bond  of  indemnity  into  court  and  tenders 
the  same  to  the  defendant. 

Fifth.  The  plaintiff,  therefore,  prays  judgment  against  the  defendant  for  the  sum 
of  $ ,  with  interest  thereon  from  the day  of . 

BONDS. 

No.  85. 

Bond  for  the  Payment  of  Money. 

The  plaintiff  alleges   that   on  the day  of ,  said  defendant  made   and 

delivered  to  the  plaintiff  the  following  instrument  in  writing : 

"  Know  all  men  by  these  presents  that  I,  C  D,  am  held  and  firmly  bound  unto 
A  B  in  the  penal  sum  of  $i,ooo,  for  the  payment  of  which  well  and  truly  to  be  made, 
I  hereby  bind  myself.     Dated  this day  of . 

**  The  condition  of  this  obligation  is  such,  that  if  the  above  bounden  C  D  shall 
well  and  truly  pay  to  said  A  B,  or  assigns,  the  sum  of  five  hundred  dollars  on  or 
before  the day  of ,  with  interest  at  the  rate  of  —  per  cent.,  then  this  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force  and  effect.  C  D." 

No  part  of  the  sum  due  on  said  instrument  has  been  paid,  and  there  is  now  due 

from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ ,  with  interest  from  the 

—  day  of . 

[Add  prayer,] 

No.  86. 

Negotiable  Bond  Payable  to  Bearer. 

First.  The  plaintiff  alleges  that  on  the day  of ,  said  defendant,  being  a 

corporation  duly  organized  under  the  laws  of  the  state  of ,  made,  sealed  and 

delivered  to  E  F,  in  purs'uance  of  a  resolution  of  its  board  of  directors,  an  obligation 
in  writing,  of  which  the  following  is  a  copy : 

[Ccpy  bond."] 

Second.  On  the day  of ,  the  plaintiff,  for  a  valuable  consideration, 

became  the  owner  of  said  instrument,  and  is  entitled  to  receive  the  money  therein 
promised. 

Third.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendant 
to  the  plaintiff  thereon  the  sum  of  $ ,  with  interest  from  the day  of . 

[Add  prayer.] 

No.  87. 

Municipal  Bonds  Payable  to  Bearer. 

The  plaintiff  alleges  that  on  the day  of ,  said  defendant  was,  and  still  is, 

a  municipal  corporation  duly  organized  under  the  laws  of  [Nebraska],  that  in  pursu- 
ance of  the  vote  of  the  electors  of  said ,  at  an  election  held  therein  on  the day 

of ,  authorizing  the  issuing  of  said  bonds,  said  defendant  made,  sealed  and  delivered 

to  £  F  an  obligation  in  writing,  of  which  the  following  is  a  copy : 

[Copy  band,] 

[Continue  as  m  preceding  form.] 
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No.  88. 

By  the  Survivx)k  of  Joint  Obligees.^ 

First.  The  plaintiff  alli^ges  that  oa  th^ >  day  of ,  the  defendant  made  and 

delivered  to  the  plaintiff  and  one  £  F  the  fojlowing.  ins^nunem  in  writing:  [oyl^ 
instrument]. 

Second.  On  the day  of ,  E  F  died. 

Third.  No  part  of  said  debt  has  been  paid,  and  there  b  now  due  thereon  from 

the  defendant  to  the  plaintiff  the  som  of  $ ,  with  interest  from  the daj 

of . 

[j4dd  prayer.] 

No.  89. 

Bond  of  Officer. 

FirsL  The  pkuxitiff  alleges  that  at  the  general  election  held  in  — ^  on  the  -^— 

day  of ,  C  D  was  elected  lo  the  office  of ,  for  the  period  of  ^-^  year  — 

from  the day  of . 

Second.  On  the day  of  — ,  said  C  D,  as  principal,  and  -^—  and.       ,  as 

sureties,  made  and  delivered  to  the. of an  obligation,  in  writing,  of  which  tli8 

following  is  a  copy  : 

[Copy  hand.] 

Third.  On  the day  of ,  said  obligation  was  duly  approved  by  the  — 

of  said  ^^,  and  said  {name  of  ojfficer]^  defendant,  thereupon  ^duly  entered  upo^  the 
duties  of  said  office,  and  at  the  time  of  committing  the  wrongs  hereinafter  complained 
of  was  exercising  said  daties. 

Fourth.  [State  in  detail  the  injuries  complained  of.  It  must  appear  thai  the 
injuries  complained  of  were  done  virtute  officii.     See  Huffman  v.  Kopplekom,  8  Neb. 

344-] 

Fifth.  Said  defendant  did  not  faithfully  perform  the  duties  of  said  office  as  required 

by  law,  but  has  wholly  failed  to  perform  the  same,  to  the  damage  of  plaintiff  in  the 

sum  of  $ . 

[Add  prayer.] 

No.  90. 

Attachment  Bond. 

First.  The  plaintiff  complains  of  the  defendants,  C  D,   £  F  and  G  H,  for  that 

on  the day  of ,  said  C  D  commenced  in  the court  of        '  an  action  by 

attachment  against  the  plaintiff  for  the  recovery  of  money,  alleging  in  the  affidavit 
therefor,  and  as  a  ground  for  said  attachment  [that  the  plaintiff  herein  had  frmudu* 
lently  contracted  the  debt  upon  which  said  suit  was  brought]. 

[State  the  grounds  of  attachment.] 

Second.  At  the  time  said  defendants  executed  and  delivered  to  the  clerk  of  sud 
court  the  following  undertaking :  [copy  undertaking  in/uU^  with  signatures']^  which 
was  approved  by  the  said  clerk. 

^  At  common  lay^  one  of  two  joint        the  death  of  his  co-obligee.     Ehle  ▼. 
obligees  cannot  maint^dn  an  action  on  a        Purdy,  6  Wend.  629,  and  cases  cited, 
bond  in  his  own  name  without  alleging 
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Third.  Said  clerk  thereupon,  by  direction  of  said  C  D,  issued  an  order  of  attach- 
ment, in  the  words  and  figures  following :  [copy  order  of  aila^hmc^Q^  which  was 
levied  upon  the.  following  goods  and  chattels  of  plaintiff  {describe  goods],  which  goods 

were  taken  into  the  custody  of  said  sheriff, , and  retained  by  him  for  the  space  of 

days. 

Fourth.  The  plaintiff  further  alleges  that  said  order  of  attachment  was  wrongfully 
sued  out, '  and  no  iust  ground  existed  for  issuing  the  same,  and  the  statement  in  said 
affidavit  as  cause  therefor  was  and  is  false  and  untrue. 

Fifth.  On  the day  of  — ,  said  Attachment  was  dissolvedand  the  proceedings 

dismissed  by  order  of  court,  at  the  costs  of  the  said'C  D. 

Sixth.  At  the  time  said  order  of  attachment  was  levied  upon  the  goods  of  plaintiff 

he  was  engaged  in  the  business  of at  the  town  of .    And  by  reason  of  said 

levy  and  the  removal  of  said  goods  by  the  ofhcer,  under  said  order,  the  business  of 

the  plaintiff  was  interrupted  for  the  period  of days  [state  specialinjuries'\i  and  his 

credit  greatly  impaired,  whereby  he  has    sustained    damages,    by   reason   of    the 

wrongful  suing  out  of  said  attachment,  in  the  sum  of  $ ,  no  part  of  which  has  been 

paid. 

[Add  prayer*  ] 

No.  91. 

Administrator's  Bond. 

First.  The  plaintiff  alleges  that  on  or  about  the day  of ,  C  D  departed 

this  life,  and  that  £  F,  on  or  about  the day  bf ,  was  duly  appointed  adminis- 
trator of  his  estate,  who  thereupon,  with  G  H  as  surety,  executed  and  delivered  to 
the  county  judge  of county,  [Nebraska],  the  following  obligation  in  writing: 

[Here  copy  bond^  with  signatures,] 

Second.  That  said  instrument  was  duly  approved  by  the  county  judge  of  said 
county,  and  said  £  F  thereupon  entered  upon  the  duties  of  said  administration,  and 
collected  a  large  amount  of  assets  belonging  to  said  estate. 

Third.  That  on  the day  of ,said  £  F  settled  in  said  county  court  his 

administrative  accounts,  and  said  court  found  that  there  remained  in  his  hands,  after 

the  payment  of  aU  debts  and  expenses,  the  sum  of  $ ,  which  he  was  required  to 

pay  to  the  heirs  of  said  estate. 

Fourth.  The  plaintiff  further  states  that  the  heirs  of  said  estate  are  as  follows: 

*— , , ,  and  that  he,  as  an  heir  thereof,  is  entitled  to  one-third  part  of  said 

sum,  and  that  on  the day  of ,  he  demanded  of  £  F  said  sum  of  $ ,  which 

he  refused  to  pay,  or  any  part  thereof. 

Fifth.  There  is,  therefore,  due  from  the  defendants  to  the  plaintiff  thereon  the 
sum  of  $ b 

[Add  prayer.} 

No.  99. 

Conversion  by  Administrator. 

First  and  Second.  [As  in  preceding  form.] 

Third.  The  following  goods  and  chattels  [describe  the  goods,  chattels,  rights  or 
credits  which  it  is  claimed  came  into  the  possession  of  the  administrator,  but  were  not 
entered  in  the  inventory],  belonging  to  said  estate,  came  into  the  possession  of  said 
administrator,  which  assets  the  .said  £  F  neglected  and  refused  to  return  in  the 
inventory  of  property  belonging  to  said  estate,  but  has  converted  the  same  to  his  own 

*  Eaton  v.  Bartsiherer,  5  Neb.  469. 
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use,  and  has  wholly  neglected  and  refused  to  account  for  the  same,  either  in  his 
accounts  or  settlement  with  said  court. 

Fourth.  The  plaintiff  is  one  of  the  heirs  and  legal  distributees  of  said  estate. 

Fifth.  The  plaintiff  has  sustained  damages,  by  reason  of  the  wrongful  coaversio« 

of  said  property,  in  the  sum  of  $ . 

*        [Add  prayer  J] 

Ko.  93. 

Bond  to  Indemnify  Sheriff  or  Constable.. 

First.  The  plaintiff  alleges  that  on  the day  of ,  said  defendant  caused 

an  execution  to  be  issued  out  of  the court  of county  upon  a  judgment  before 

that  time  recovered  by  said  defendant  in  said  court  against  C  D,  which  execution  was 
delivered  to  plaintiiT,  who  then  and  at  the  return  thereof  was  sheriff  {or  constabU\  of 
said  county. 

Second.  The  plaintiff,  as  said  officer,  at  the  request  of  the  defendant,  levied  said 
execution  upon  certain  personal  property,  as  the  goods  and  chattels  of  said  C  D,  but 
which  goods  were  afterward  claimed  by  one  E  F. 

Third.  Said  defendant,  in  consideration  of  and  upon  the  promise  of  plaintiff  to 
sell  said  goods,  executed  and  delivered  to  plaintiff  an  obligation  in  writing,  of  which 
the  following  is  a  copy : 

\_Cof>y  bond.'\ 

Fourth.  In  consideration  of  said  bond  the  plaintiff  sold  said  goods  under  said 
x^xecution  and  paid  over  the  proceeds  of  said  sale,  less  the  costs,  to  the  defendant. 

Fifth.  On  the day  of ,  said brought  an  action  against  the  plaintiff 

for  the  conversion  of  said  goods  so  levied  upon  under  said  execution,  and  on  the 

day  of ,  recovered  }udgment  against  plaintiff  for  the  sum  of  $ ,  as  the  value  of 

the  goods,  and  $ costs,  and  plaintiff  was  compelled  to  pay  the  sum  of$ , 

necessary  expenses  in  defending  said  action. 

Sixth.  On  the  — ^  day  of ,  said  defendant  was  duly  notified  of  the  pendency 

of  said  action,  and  afterward  that  judgment  had  been  rendered  against  the  plaintiff  in 
said  cause,  but  he  has  failed  and  neglected  to  pay^  the  same  and  save  the  plaintiff 
harmless,  as  provided  in  said  bond. 

Seventh.  The  plaintiff  has  sustained  damages  in  the  premises  in  the  sum  of  $ , 

no  part  of  which  has  been  paid.  y 

[Add  prayer.] 

No.  94. 

On  Bond  for  the  Fidelity  of  Clerk  or  Cashier. 

First.  The  plaintiff  alleges  that  on  the day  of ,  said  defendant,  upon 

•consideration  that  plaintiff  would  employ  one as  clerk  [or  cashier],  made  and 

delivered  to  the  plaintiff  an  obligation  in  writing,  of  which  the  following  is  a  copy : 

[Copy  bond.] 

Second.  The  plaintiff  thereupon  employed  said as  clerk  at  a  salary  of  $  ^— • 

per ,  who  continued  in  the  employment  of  plaintiff  until  the day  of . 

Third.  During  said  period  said ,  as  such  clerk  [or  cashier]^  received  money 

belonging  to  plaintiff  to  the  amount  of  $ ,  for  which  he  has  not  accounted  to  him, 

and  which  he  has  converted  to  his  own  use. 

Fourth.  No  part  of  said  sum  has  been  repaid,  and  the  plaintiff  has  sustained 
damages  in  the  premises  in  the  sum  of  $ . 

[Add  prayer.] 
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No.  96. 

On  Undertaking  in  Replevin. 

First.  The  pl&intiff  alleges  that  on  the  — -* —  day  of  — -,  the  defendant  com- 
menced an  action  in  the  [district]  court  of county  against  the  plaintiff  to  recover 

possession  of  certain  specific  personal  property. 

Second.  That  an  order  of  delivery  was  issued  in  said  cause,  under  which  certain 
goods  and  chattels,  of  the  value  of  $ ,  were  taken  from  the  possession  of  the  plaint- 
iff and  delivered  to  the  defendant  upon  his  making  and  delivering  to  the  sheriff,  for 
the  use  of  the  plaintiff,  an  undertaking  in  writing,  of  which  the  following  is  a  copy: 

[Copy  under taiinj^.'l 

Third.  On  the  trial  of  said  cause  in  said  court  on  the day  of ,  the  jury 

found  the  right  of  property  and  the  right  of  possession  of  the  same,  at  the  commence- 
ment of  the  action,  to  be  in  this  plaintiff,  and  found  the  value  of  said  property  to  \>ql 

the  sum  of  $ ,  whereupon  judgment  was  rendered  against  the  defendant  lierein, 

that  the  plaintiff  herein  have  a  return  of  said  goofis  and  chattels,  or  in  case  a  return 
could  not  he  had,  to  recover  from  said  defendant  the  sum  of  $ . 

Fourth.  Said  defendant  has  not  returned,  nor  offered  to  return,  said  property,  and 
no  part  of  said  judgment  has  been  paid. 

Fifth.  On  the day  of ,  an  execution  was  issued  to  the  sheriff  of 

county  on  said  judgment,  in  favor  of  this  plaintiff,  which  was  returned  wholly 
unsatisfied.  ^ 

Sixth.  The  plaintiff  has  sustained  damages  in  the  premises  in  the  sum  of  $ 

[Add  prayer.'] 

No.  96. 

On  an  Undertaking  for  an  Injunction.* 

First.  The  plaintiff  alleges  that  on  the  day  of  ,  the  defendant,  C  D, 

commenced  an  action  in  the  [district]  court  of coonty  against  the  plaintiff,  and 

obtained  a  temporary  order  of  injunction  therein  to  restrain  the  plaintiff  from  [siafe 
the  object  of  the  injunction]. 

Second.  Upon  the  granting  of  said  injunction  the  defendant  gave  an  undertaking 

in  writing,  signed  by as  surety.     The  following  is  a  copy  of  said  undertaking : 

[cofy'  undertahing'],  which  undertaking  was  duly  approved  by  the  clerk  of  the  said 
[district]  court. 

Third.  That  on  the  trial  of  said  cause,  on  the day  of ,  it  was  finally 

decided  by  the  court  that  said  injunction  ought  not  to  have  been  granted,  and  the  s^me 
was  dissolved.  * 

Fourth.  The  plaintiff  at  the  time  of  granting  said  injunction  was  engaged  ia 
[state  the  special  circumstances  skanuing  injury]^  by  reason  of  which  the  plaintiff  sus- 
tained damages  in  the  sum  of  $ ,  and  the  plaintiff  was  compelled  to  expend  the 

sum  of  4) ,  as  attorney  fees,  in  procuring  a  dissolution  of  said  injunction,  no  part 

oi  whidi  has  been  paid. 

[Add  prayer.] 

'  In  a  number  of  the  code  states  an  before  an  action  will  lie  on  the  under- 
execution  mu.st  be  returned  unsatisfied        taking. 

*  See  Smith  v.  Gr^g,  9  Neb.  312. 
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No.  97* 

On  Arbitration  Bond   for  Refusal  to  Comply  with 

Award. 

First.  The  plaintiiT  alleges  that  on  the day  of ,  said  defendant  made  and. 

delivered  to  the  plaintiff  a  bond  conditioned  to  abide  the  award  of  £  F  and  G  H,  in  a 
matter  wherein  certain  differences  between  the  plaintiff  and  defendant  were  submitted 
to  said  arbitrators  for  their  determination. 

The  following  is  a  copy  of  said  bond : 

[Copy  hond.'\ 

Second.  On  the day  of ,  said  arbitrators  undertook  said  arbitration^  after 

dae  notice  to  the  plaintiff  and  defendant,  and  after  hearing  the  evidence  offered  by  the 

parties,  on  the day  of ,  made  and  published  their  award  in  writing  npon  the 

matter  submitted  to  them,  a  copy  of  which  on  said  day  was  served  upon  the  defendant. 

The  following  is  a  copy  of  said  award : 

[Copy  a7oard.'\ 

Third.  [If  the  award  provides  that  the  plaintiff  shall  perform  certain  tuts  as  a 
eonditum  precedent y  allege  their  performance, '\ 

Fourth.  [Allege  t/ie  breach  in  the  conditions  of  the  bond^  Reifying  particularly 
the  cuts  or  omissions  complained  of],  by  reason  of  which  the  plaintiff  has  sustained 
damages  in  the  sum  of  $ * 

[Add  prayer,] 

BREACH   OF   PROMISE  OF   MARRIAGE. 

No.  08. 

For  not  Marrying  in  a  Reasonable  Time. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff,  being  then 

unmarried,  at  the  request  of  the  defendant  then  promised  the  defendant  to  marry  him, 
and  the  defendant  promised  the  plaintiff  at  the  same  time  to  marry  her. 

Second.  The  plaintiff,  relying  on  said  promise  of  the  defendant,  has  remained 
sole  and  unmarried,  ^nd  has  been  and  still  is  willing  to  marry  the  defendant,  of  all 
which  the  defendant  had  due  notice. 

Third.  Afterward,  to  wit :  on  the  day  of ,  the  plaintiff  requested  the 

defendant  to  marry  her,  but  the  defendant  has  not  and  would  not  marry  said  plaintiff^ 
although  a  reasonable  time  has  elapsed  since  he  was  so  requested. 

Fourth.  The  plaintiff  has  sustained  damages  in  the  premises  in  the  sum  of  $ » 

for  which  she  prays  judgment 

[Add  prayer,] 

"So,  90. 

Where  the  Defendant  has  Married  Another  Person. 

First.  The  plaintiff  complains  of  the  defendant  for  that,  on  the day  of » 

the  plaintiff  being  then  unmarried,  at  the  request  of  the  defendant,  then  promised  the 
defendant  to  marry  him,  and  the  defendant  promised  the  plaintiff  at  the  same  time  to 
marry  her. 

Second.  The  plaintiff,  relying  npon  said  promise  of  the  defendant,  has  remained 
sole  and  unmarried. 

Third.  On  or  about  the day  of ,  said  defendant,  contrary  to  said  prom- 
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se,  married  one  G  H ;  tliat  np  to  the  time  of  said  marriage  plaintiff  ivas  at  all  times 
ready  and  willing  to  marry  defendant 

Fourth.  The  plaintiff  has  sustained  damages  in  the  premises  in  the  sum  of  $ . 

[AM  /ray^r,} 

BUILDING   CONTRACTS. 

No.  100. 

Building  Contract. 

First  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  and  defenda|it 

entered  into  the  following  agreement : 

[Copy  agreementJ\ 

Second.  The  plaintiff  duly  performed  all  the  conditions  of  said  agreement  on  his 
part  to  he  performed. 

Third.  The  defendant  has  not  performed  said  contract  in  this:  [state  in  what 
the  failure  or  defect  consists]^  whereby,  soon  after  the  completion  of  said  work, 
the  front  wall  thereof  cracked,  because  of  the  unskillful  and  negligent  manner  of 
erecting  the  same,  the  injury  to  said  wall  and  building  being  the  sum  of  $ . 

The  plaintiff  has  sustained  damages  in  the  sum  of  $— -. 

[Add  prayer.l 

No.  101. 

By  Contractor  on  Modified  Contract,  with  Charge 

FOR  Extra  Work. 

First  [As  in  preceding  form,] 

Second.  On  the day  of ,  at  the  defendant's  request,  said  contract  was 

modified  in  the  following  particulars,  viz. :  [state  modifications^^  for  which  the  defendant 
promised  to  pay  the  plaintiff  the  reasonable  value  in  addition  to  the  sum  stated  in  the 
contract. 

Third.  The  plaintiff  has  duly  performed  all  the  conditions  of  said  contract,  as 
modified,  on  his  part  to  be  performed. 

Fourth.  The  reasonable  value  of  the  extra  work  done  by  plaintiff,  in  addition  to 
the  price  fixed  in  said  contract,  is  the  sum  of  $ ,  making  an  aggregate  of  $  -^--» 

No.  109. 

Second  Cause  of  Action.  * 

First  Between  the day  of and  the day  of ,  the  plaintiff  far* 

nbhed  materials  and  performed  other  labor  for  the  defendant,  at  his  request,  as 
follows:  [give  itemized  statement  of  labor  performed  and  materials  furnished\^  for 
which  the  defendant  promised  to  pay  plaintiff  a  reasonable  price. 


*  The  pleader  will  sometimes  be  in 
doubt  whether  or  not  extra  labor  or  ma- 
terial is  to  be  pleaded  as  a  distinct  cause 
of  action.  If  the  original  contract  has 
been  modified,  and  the  extra  labor  or 
materials  were  furnished  in  pursuance  of 
such  modification,  then  the  modified  con- 
tract is  to  be  pleaded,  with  an  allegation 
of  performance  on  the  part  of  the  plaintiff. 


and  the  claim  will  be  merged  in  the  mod* 
ified  claim. 

If,  however,  the  extra  labor  or  ma* 
terials  were  famished  independently  of 
the  original  contract  or  any  modification 
thereof,  such  items  properly  constitute  a 
separate  cause  of  action ,  and  should  be 
so  pleaded. 
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Second  A  reasonable  price  for  the  same  is  the  sum  of  $ ,  which  is  now 

due,  etc. 

Fifth.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendant 
to  the  plaintiff  thereon  the  sum  of  $ ,  with  interest  from  the day  of . 

[Add  prayer.^ 

No.  103. 

Against  Contractor  for  Failing  to  Complete,  with 

Damages  for  Loss  of  Rent. 

First.  The  plaintiff  alleges  that  on  the  ^-^  day  of ,  the  plaintifT  and  defendant 

entered  into  the  following  agreement : 

[Copy  agreement.'\ 

Second.  The  plaintiff  has  performed  all  the  conditions  of  said  contract  on  his 
part  to  be  performed. 

Thijxl.  The  defendant  inclosed  said  building,  but  has  neglected  to  finish  the  same, 
although  by  the  terms  of  said  agreement  it  was  to  be  finished  and  delivered  to  the 
plaintiff  on  the day  of . 

Fourth.  On  the day  of ,  the  plaintif)  leased  said  building  to  one  E  F  for 

the  term  of  [five]  years,  at  a  yearly  rent  of  [$  1,000],  of  which  the  defendant  was  duly 
notified. 

Fifth.  By  reason  of  the  defendant's  failure  to  finish  said  building,  the  plaintiff  has 
been  unable  to  give  said  £  F  possession  of  the  same,  and  the  plaintiff  has  thereby  lost 
the  benefit  of  said  lease.     The  plaintiff  has  sustained  damages  in  the  sum  of  $ , 

[Add  prayer.'l 

CARRIERS  OF  GOODS. 

No.  104. 

Liability  of  Common  Carriers  for  Loss  and  Destruc- 
tion OF  Property.* 

First.  The  plaintiff  alleges  that  said  defendant,  at  the  times  hereinafter  men- 
tioned, was  a  common  carrier  of  goods  and  live  stock  for  hire  from  — —  to . 

Second.  On  the day  of ,  the  plaintiff  delivered  to  defendant,  and  it  then 

received  as  such  carrier horses  of  the  plaintiff,  of  the  value  of  $ ,  to  be  safely 

and  securely  conveyed  by  said  defendant  from  said to  said ,  there  to  be  safely 

delivered  to  one ,  for  a  certain  reward  to  be  paid  to  said  defendant. 

Third.  Said  defendant  did  not  safely  convey  and  deliver  said  horses  as  it  had 
undertaken  to  do,  but,  on  the  contrary,  conducted  itself  so  carelessly  in  and  about  car- 
rying and  transporting  tfie  same  that  at  on  the  line  of  defendant's  railroad, 

between  said and ,  one  of  the  cars  containing  nineteen  of  plaintiff's  horses 

was  thrown  from  the  track  and  overturned  and  partially  destroyed,  in  consequence  of 

which of  said  horses  were  killed,  and  the  others  were  bruised  and  greatly 

injured,  to  the  damage  of  plaintiff  in  the  sum  $ ^  ' 

[Add  prayer  J\ 

^  For  statement  of  the  law  as  to  the        R.  R.  v.  Washburn,  5  Neb.  117. 
liability  of  common  carriers,  see  A.  &  N. 
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No.  105. 

Fok  Losing  Goods.    Neglect. 

First.  [As  in  preceding  form.'\ 

Second.  On  the day  of  ,  the  plaintiff  delivered  to  defendant,  and  it 

received  as  such  carrier,  certain  goods  and  chattels  belonging  to  plaintiff,  to' wit: 

[describe  them]^  of  the  value  of  $ ,  to  be  safely  and  securely  conveyed  by  said 

defendant  from  said to ,  there  to  be  safely  delivered  to ,  for  a  certain 

reward  to  be  paid  to  said  defendant. 

Third.  Yet  said  defendant  neglected  its  duty  and  did  not  take  care  of  said  goods, 
nor  safely  carry  and  deliver  the  same  as  aforesaid,  but  wholly  failed  and  neglected  to 
carry  and  deliver  the  same,  whereby  said  goods  were  and  are  wholly  lost  to  the 
plaintiff,  to  his  damage  in  the  sum  $ . 

[Add  prayer  J\ 

So,  loe. 

For  Failure  to  Deliver  in  a  Reasonable  Time.  * 

First.  The  plaintiff  alleges  that  the  defendant,  at  the  times  hereinafter  mentioned, 
was  a  common  carrier  of  live  stock  and  goods  for  hire  from to . 

Second.  That  on  the day  of ,  the  plaintiff  delivered  to  the  defendant, 

and  it  received  as  such  carrier,  certain  goods  belonging  to  plaintiff,  to  wit :  [describe 

themlj  of  the  value  of  $ ,  to  be  safely  and  securely  conveyed  by  said  defendaiK 

from  said to ,  there  to  be  safely  delivered  to ,  within  a  reasonable  time, 

for  a  certain  reward  to  be  paid  to  defendant. 

Third.  A  reasonable  time  for  the  carriage  and  delivery  of  said  goods  ha:  long 
since  elapsed,  yet  the  defendant  did  not  take  care  of  or  safely  carry  said  goods  and 
chattels  and  safely  deliver  the  same  to  said ,  but  has  wholly  failed  there  or  else- 
where to  deliver  the  same,  whereby  they  are  wholly  lost  to  the  plaintiff,  to  his  damage 
in  the  sum  of  $ .  / 

[Add  prayer.  ] 

Mo.  107. 

For  Breach  of  Contract  for  Transportation  of  Goods 
Over  Other  Railroads  Forming  with  its  Own  a 
Continuous  Line. 

First.  The  plaintiff  alleges  that  on  the day  of ,  said  defendant  was  a 

common  carrier  of  goods  for  hire,  and  had  connections  with  forwarding  lines  by  oth^r 

railroads  and  by  steamboats,  whereby  freight  was  carried  from  and  delivered 

in . 

Second.  That  at  the  time  the  defendant  assumed  and  contracted  as  such  common 
carrier  to  send  freight  from to . 

Third.  That  plaintiff  delivered  to  defendant  as  such  carrier,  and  defendant 
received  at ,  the  [describe  goods]  belonging  to  the  plaintiff,  of  the  value  of  $ , 

1  If  the  carrier  has  knowledge  that  signed,  the  owner  may  recover  the  differ- 

the  property  being  carried  is  intended  for  ence   between   the  market  value  at  the 

market  it  must  not  unreasonably  delay  time  when  the  property  should  have  been 

the  delivery.    If  it  do  delay,  and  there  is  a  delivered  and  the  market  value  thereof 

depreciation  in  the  market  price  at  the  when  it  was  actually  delivered.     Dev- 

]>bu:e  to  which  the  property  was.  con-  ereaux  v.  Buckley,  34  O.  S.  16. 
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to  be  carried  from to ,  and  then  delivered  to within  a  reasonable  time, 

for  a  certain  reward  to  be  paid  to  defendant. 

Fourth.  [  Copy  the  third  paragraph  in  preceding  form,\ 

[Add  prayer.^ 

No.  109. 

To  Recover  Overcharge  of  Freight  where  there  is 

A  Special  Agreement. 

First  The  plaintiff  alleges  that  the  defendants,  on  the day  of ,  entered 

into  a  contract  with  the  plaintiff  to  carry  one  thousand  V>ushels  of  com  from to 

,  and  there  deliver  the  same  to  plaintiff  for  the  sum  of  $ .' 

Second.     In  pursuance  of  said  agreement  the  defendants  received  and  carried  said 

corn  from to ,  but  refused  to  deliver  the  same  to  plaintiff  unless  he  would 

pay  for  transporting  the  same  the  sum  of  $ ,     The  plaintiff  thereupon  demanded 

said  com  from  the  defendants,  and  offered  to  pay  them  the  sum  of  $ ,  the  price 

agreed  upon  for  transporting  the  same,  which  defendants  refused  to  receive. 

Third.  On  the day  of  ,  the  plaintiff,  in  order  to  obtain  possession  of 

said  corn,  was  compelled  to  and  did  pay  said  defendants  the  sum  of  $ ,  but  paid 

the  same  under  protest,  and  expressly  denying  their  right  to  the  same. 

Fourth.  The  plaintiff  has  sustained  damages  in  the  premises  in  the  sum  of  $ . 

[Addprayer,] 

No.  109. 

To  Recover  Overcharge  where  there  is  no  Special 

Agreement. 

First  The  plaintiff  alleges  that  at  the  time  hereinafter  mentioned,  the  defend- 
ant was  a  common  carrier  for  hire,  between and ,  smd  undertook  to  cany  for 

the  plaintiff  one  thousand  bushels  of  com  from to ,  for  a  reasonable  consid- 
eration. 

Second.  In  pursuance  of  said  agreement  the  defendant  received  and  carried  said 

com  from to ,  but  refused  jto  deliver  the  same. to  plaintiff  unless  he  would 

pay  for  transporting  the  same  the  sum  of  $ .     The  plaintiff  thereupon  tendered 

said  defendant  the  sum  of  $ for  transporting  the  same,  which  is  a  reasonable 

consideration,  and  demanded  said  grain,  which  defendant  refused  to  deliver. 

Third  and  Fourth.  \_As  in  preceding /orm."] 

[Add  prayer,"} 

No.  110. 

For  Loss  of  Baggage. 

First.  The  plaintiff  alleges  that  at  the  time  hereinafter  mentioned  the  defendant 
was  and  now  is  a  conunon  carrier  for  hire,  of  p>assengers  and  baggage  by  railroad, 
between and , 

Second  On  the day  of ,  the  plaintiff  purchased  a  ticket  of  the  defendant 

entitling  him,  vrith  his  baggage,  to  be  safely  carried  on  said  railroad  from to , 

and  the  plaintiff  thereupon  became  a  passenger  on  said  road,  and  delivered  to  said 

defendant  his  trunk,  containing  chattels  of  the  value  of  $ ,  to  be  conveyed  by 

said  defendant  as  plaintiff's  baggage,  which  trunk  defendant  accepted  for  that 
purpose. 

Third  The  defendant  did  not  care  for  and  convey  said  baggage,  but  throvgh  the 
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negligence  and  carelessness  of  the  defendant  the  same  was  wholly  lost,  to  plaintiff's 

damage  in  the  sum  of  $ . 

lAdd  prayer,] 

No.  111. 

Against  Carrier  by  Water  for  Negligence  for  Care- 
less Loading. 

First.  The  plaintiff  alleges  that  on  the day  oT ,  tbe  plaintiff,  at  defend- 
ant's request,  delivered  to  him  the  following  goods,  viz.:   [describe  theml,  belonging  to 

plaintiff,  of  the  value  of  $ ,  to  be  by  him  securely  loaded  for  the  plaintiff  on  the 

steamboat ,  then  lying  at  the  port  of ,  for  transportation  from to 

for  a  reasonable  reward  to  be  paid  to  said  defendant. 

Second.  The  defendant  did  not  securely  load  said  goods  on  said  steamboat,  but, 

on  the  contrary,  loaded  the  same  in  a  negligent,  careless  manner,  whereby  they  were 

greatly  injured  and cases  entirely  destroyed,  to  the  damage  of  plaintiff  in  the  sum 

of  $ , 

[Add  prayer.'\ 

No.  112. 

The  Failure  to  Obey  Notice  to  Keep  Dry. 

First.  The  plaintiff  complains  of  the  defendant  for  that  on  the day  of ^ 

said  defendant  was  the  master  of  the  steamship  "  Nettie,"  then  lying  at  the  port  of 

,  and  then  about  to  sail  to  the  port  of ;  that  on  said  day  the  plaintiff  at  the 

defendant's  request,  delivered  to  him  the  following  goods,  then  in  good  order  and 

condition,  viz. :  [describe  ikefn\,  the  projjerty  of  the  plaintiff,  of  the  value  of  $ ,  to 

be  by  said  defendant  safely  and  securely  carried  on  said  vessel,  the  perils  of  the  sea 
excepted,  to  the  port  of for  a  reasonable  reward  to  be  paid  to  said  defendant. 

Second.  The  plaintiff,  at  the  time  of  the  delivery  of  said  goods  as  aforesaid, 
notified  said  defendant  that  in  order  to  preserve  said  goods  it  was  necessary  to  keep 
them  dry,  but  the  defendant,  disregarding  his  duty  in  that  regard,  negligently  per- 
mitted said  goods  to  become  wet  and  destroyed  [if  not  destroyed  state  the  injury\ 
which  loss  was  not  occasioned  by  the  perils  of  the  sea,  but  wholly  by  the  n^ligence 
of  the  defendant,  by  reason  whereof  the  plaintiff  has  sustained  damages  in  the  sum 
of  $ . 

[Add  prayer, \ 

No.  lis. 

For  Delivering  Goods  without  Collecting  C.  O.  D., 

AS  Ordered. 

First.  The  plaintiff  complains  of  the  defendant  for  that  said  defendant,  on  the 

day  of ,  was  a  corporation  duly  organized  under  the  laws  of  the  state  of 

,  and  a  common  carrier  of  goods,  for  hire,  from to . 

Second.  That  on  said  day  the  plaintiff,  at  the  defenduit\s  request,  delivered  to 
it  the  following  described  goods,  viz. :  [describe  tAem],  the  property  of  the  plaintiff, 

and  of  the  value  of  $ ,  which  goods  the  plaintiff  had  sold  to  one  A  B,  at ,  to 

be  paid  for  by  him  on  delivery  thereof,  and,  if  not  so  paid,  to  be  returned  to  the 
plaintiff,  which  goods,  for  a  reasonable  reward  to  be  paid  said  defendant,  it  undertook 

to  carry  and  delive^  to  said  A  B  on  his  paying  therefor  said  sum  of  $ ,  and  not 

otherwise,  which  sum  the  defendant  was  to  pay  over  to  the  plaintiff,  but  the  defend- 
uit,  in  disregard  of  its  duty,  delivered  said  goods  to  said  A  B  without  collecting  and 
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receiving  the  price  thereof,  to  wit:  the  sum  of  $ ,  and  hks  failed  to  pay  the  same 

to  plaintiff. 

The  plaintiif  has  not  received  payment  for  said  goods,  to  his  damage  in  the  sum 
of  $ . 

[AM  prayer.^ 

CHANGE  OF   NAME  OF    PERSON    OR    PLACE. 

No.  114. 

For  Change  of  Name  of  Person. 

In  the  matter  of  the  change  of  name  of  A  B. 

Your  petitioner  represents  to  the  court  that  his  name  is  A  B;  that  he  has  been  a 
bona  fide  resident  of county,  [Nebraska],  for  [one  year]  prior  to  filing  his  peti- 
tion in  this  case,  and  that  he  is  desirous  of  changing  his  name,  for  the  following 
reasons: 

First.  [State  catise.]  ^ 

Second, 

And  desires  to  Have  his  name  changed  from  A.B  to  C  D. 

Your  petitioner  therefore  prays,  etc. 

No.  116. 

To  Change  Name  of  Town,  Village  or  City. 

In  the  matter  of  the  change  of  name  of  the  town  of . 

Your  petitioners  herein  represent  to  the  court  that  they  are  ^o/va^^^  residents  of, 

and  legal  voters  in,  the  town  of ,  in county,  and  constitute  [a  majority]  of 

all  the  legal  voters  therein,  and  are  desirous  of  changing  the  name  of  said  town,  for 
the  following  reasons : 

First.  [State  cause.] 

Second. 

And  desire  to  have  the  name  of  said  town  changed  from to  — ,  there 

being  no  other  town,  city  or  village  in  the  state  of  the  name  prayed  for. 

Your  petitioners  therefore  pray,  etc. 

CHARTER    PARTIES. 

No.  116. 

Charterer  against  Owner  of  Vessel  for  Abandon- 
ment OF  Voyage. 

First.   The  plaintiff  alleges  that  on  the  day  of  ,   the  plaintiff  and 

defendant  agreed  by  charter  party  that  the  defendant's  vessel,  called  the  Mary  Lane, 
then  at  Boston,  Mass. ,  should  sail  to  the  city  of  New  York,  and  there  load  with  a 
cargo  of  2,000  tons  of  wheat  and  other  lawful  merchandise,  which  he  should  carry  in 
said  vessel,  and  deliver  to  one  E  F,  in  the  city  of  Berlin,  Germany,  on  payment  of 
$ per  ton  freight.  ^ 

Second.  The  plaintiiT  has  duly  performed  all  the  conditions  of  said  contract  on 
his  part. 

Third.  The  defendant  wholly  failed  to  perform  said  contract  on  his  part,  but 
caused  said  vessel  to  abandon  said  voyage,  and  such  abandonment  was  not  caused  by 
any  <iif  the  perils  and  casualties  of  the  sea.  « 
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Fourth.  In  consequence  of  said  failure  of  the  defendant  to  perform  his  contract 
the  plaintiff  was  compelled  to  charter  another  vessel  to  transport  said  wheat  to  Berlin, 

Germany,  and  was  compelled  to  pay  therefor  the  sum  of  $ per  ton  for  the 

freight  thereof. 

Fifth.  The  plaintiff  has  sustained  damages  in  the  sum  of  $ . 

[Add  prayer,] 


AGAINST   CHARTERER. 

No.  117. 

For  Failing  to  Load  Vessel. 

First.  The  plaintiff  alleges  that  on   the  day  of  ,  the  plaintiff  and 

defendant  agreed  by  charter  party  that  the  defendant  should  deliver  to  the  plaintiff's 
vessel,  William  Campbell,  then  lying  at  the  port  of  Baltimore,  Md.,  ten  thousand ' 
barrels  of  flour  to  be  carried  in  said  vessel  to  Calais,  France,  and  there  delivered  to 
G  H,  on  payment  of  $ per  barrel  freight. 

Second.  The  plaintiff  duly  performed  all  the  conditions  of  said  contract  on  his 
part  to  be  performed. 

Third.  The  defendant  failed  to  provide  said  cargo  for  said  vessel ;  but  neglected 
and  refused  to  provide  the  same. 

Fourth.  {State  special  damages.]  The  plaintiff  has  sustained  damages  in  the 
sum  of  $ . 

[Add  prayer.] 

No.  118. 

To  Recover  Demurrage,  * 

First  and  Second.  [As  in  preceding  form.] 

Third.  By  the  terms  of  said  agreement  the  plaintiff  was  allowed  four  days  in 
which  to  load  said  vessel  and  the  same  number  of  days  to  discharge  the  cargo,  and 
three  days  for  demurrage,  if  necessary,  at  $200  per  day. 

Fourth.  The  defendant  kept  said  vessel  on  demurrage  six  days  over  and  above 
the  periods  agreed  upon  for  loading  and  discharging  the  cargo  of  said  vessel,  whereby 
the  plaintiff  was  deprived  of  the  use  of  said  vessel  during  the  time  stated,  and  incurred 

$ in  maintaining  the  crew,  etc.    The  plaintiff  has  sustained  damages  in  the  sum 

of$ . 

[Add  prayer.] 

^  Demurrage  is  compensation  to  a  hoff,  15  Fed.  R.  265;  Kill  v.  Anderson, 

vessel  for  delay  beyond  the  time  allowed  10  M.  &  W.  498.     And  this  is  the  case, 

for  loading,  unloading  or  sailing.     The  although  part  of  the  cargo  be  taken  out 

lay  days  provided  for  in  the  contract  for  in  lighters  to  enable  the  vessel  to  reach 

dbcharging  the  cargo  are  to  be  counted  the  dock.     Bereton  v.  Chapman,  7  Bing. 

from  the  time  of  the  vessel's  arrival  at  559.     In  the  absence  of  statutory  author- 

the  place  of  discharge  and  not  at  the  en-  ity  to  that    effect  demurrage  does  not 

trance  of  the  port    Cronstadt  v.  Witt-  apply  to  railways. 
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No.  119. 

Vessel  Owner  against  Charterer  to  Recover 

Freight. 

First   The  plaintiiT  alleges   than  on   the  day  of  ,  the  plaintifT  and 

defendant  agreed,  by  charter  party^  that  the  plaintiff's  ves<:e],  named  the  Annie  Laane, 
then  at  the  port  of  Portland,  Maine;  should,  «rith  all  convenient  speed,  sail  to 
Philadetphua,  Pennsylvania,  and  there  load  her  full  cargo  of  anthracite  coal  to  be 
carried  in  said  vessel  to  the  Isle  of  Malta,  in  the  Mediterranean  Sea,  and  there  delivered 

to  L  M;  for  which  the  defendant  promised  to  pay  for  said  freight  the  sum  of  $ 

per  ton. 

Second.  That  in  pursuance  of  said  agreement  said  vessel  sailed  to  Philadelphia, 
and  there  was  loaded  by  the  defendant  Avith  2,000  tons  of  coul,  which  the  plaintiff 
carried  in  said  vessel  and  delivered  at  the  I&le  of  Malta  aforesaid  to  said  L  M. 

Third.  The  freight  on  said  cargo  amounts  to  the  sum  of  $ .     No  part  of 

which  has  been  paid,  and  there  is  now  due  thereon  from  the  defendant  to  the  plamtiff 
the  stun  of  $ »  with  interest  from  the day  of to . 

[Add  prayer, "[ 

CIVIL  DAMAGES. 

No.  ISO. 

For  Selling  Intoxicating  Liquors  to  a  Minor. 

The  plaintiff  alleges  that  on  the day  of ,  at  his  saloon,  in  ,  the 

defendant  sold  to  one  C  D  malt,  spirituous  and  vinous  liquors  [or  intoxicating 
etrtnky 

Second.  Said  C  D.  at  the  time  said  defendant  sold  said  liquor  to  him,  was  but 
eighteen  years  of  age.  and  the  defendant  is  liable  to  a  penalty  of  $ for  sel- 
ling said  liquor. 

Third.  The  plaintiff  therefore  prays  judgment  against  the  defendant  for  ihe  sum 
of  $ and  costs  of  suit. 

No.  ISl. 

Bv    Widow    and    Minor    Children    Against    Saloon- 
keeper for  Loss  of  Means  of  Support. 

First.  The  plaintiff,  for  herself,  and  as  next  friend  for  her  minor  children,  to  wit : 
[jpve  ttames  and  ages],  complains  of  the  defendants  for  that  said  defendants,  on  the 
and  days  of ,  were  engaged  in  business  in  the  retail  traffic  in  intox- 
icating liquors  in  the  city  and  county  of ,  m  the  state  of  [Nebraska],  as  follows : 

C  D,  for  himself,  in  a  place  called ,  E  F  and  G  H,  as  a  partnership,  under  the 

firm  name  of  F  &  Co.,  and  H  I  J,  and  K  L,  partners^  under  the  firm  name  of 
J  &  L. 

Second.  At  the  time  aforesaid  the  said ,  plaintiff,  was,  and  for  a  long  time 

prior  thereto  had  been,  the  wife  of  F  P,  now  deceased,  and  then  a  resident  of  said 
county,  and  the  other  pUintiffs  are  their  minor  children. 

Third.  On  the and days  of   ,  the  said  F  P  became  intoxicated  and 

continued  in  a  fit  of  intoxication  and  drunkenness  for days  in  succession,  and 

that  he  spent  hi^  time  on  those  days  in  the  saloons  and  places  of  business  of  these 
defendants,  in  said  county  and  state. 
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Fourth.  That  all  of  these  defendants  sold,  gave  and  furnished  to  him,  the  said 
F  P,  the  liquors  that  caused  his  intoxication  on  the  days  aforesaid,  and  they  furnished 
him  the  said  hquors  in  sufficient  quantities  to  cause  his  intoxication,  and  did  cause  his 
intoxication,  and  they  continued  to  sell  and  furnish  liquors  to  said  V  P  while  he  was 
so  intoxicated. 

[Fifth.  On  the  day  of ,  the  said  F  P  died  in  the  saloon  of from  the 

effect  of  liquors  so  sold,  given  and  furnished  to  him  as  aforesaid.  ] 

Sixth.  The  plaintiffs  were  all  dependent  upon  the  said  F  P  for  their  means  of 
support.     That  the  proceeds  of  his  labor  and  earnings  amounted  to  about  the  sum  of 

$ per  year,  which  he  applied  to  the  support  of  these  plaintiffs.     That  he  was 

about years  of  age,  healthy,  energetic  and  industrious. 

Seventh.  The  plamtiff  and  said  romor  children  constitute  one  family,  and  are 
entirely  without  the  means  of  support.  The  plaintifb  have  sustained  damages  in  the 
premises  in  the  sum  of  $ •* 

[Add prayer  ] 

Ko.  1S9. 

Against    Liquor    Seller    for    Injuries    Done    by    a 

Drunken  Man.^ 

Fit  St.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant,  at  his 

saloon  in  the  town  of  ,  sold  and  delivered  to  one  C  D glass  of  intoxicating 

liquor,  which  the  said  C  D  then  and  there  drank. 

Second.  By  reason  thereof  said  C  D  became  intoxicated,  and  while  so  intoxicated 
carelessly  and  violently  drove  his  wagon  against  the  wagon  of  plaintiff,  and  overturned 
the  same,  and  [staU  tnJurUs\,  to  the  damage  of  plaintiff  in  the  sum  off  $  —  — . 

[Add prayer  ] 

CONTRIBUTION, 

No.  193. 

For  Contrib.ution, 

First.  The  plaintiff  alleges  that  on  the day  of ,  one  ,  with  the 

plaintiff  and  defendant  as  sureties,  made  and  delivered  to  a  promissory  note,  of 

which  the  following  is  a  copy : 

[Copy  note  ] 

Second.  At  the  maturity  of  said  note  the  principal  debtor  thereon  had  become 
insolvent,  and  the  plaintiff,  as  one  of  the  sureties,  was  compelled  to  pay  the  whole 
amount  of  said  note,  amounting  to  the  sum  of  $ 

Third.  On  the day  of ,  the  plamtiff  requested  the  defendant  10  pay  him 

the  sum  of  $ ,  as  his  contributive  shaie  of  said  note,  which  he  refused  to  pay 

Fourth.  The  defendant  is  indebted  to  plaintiff  m  the  sum  of  $^ ,  as  his>  con. 

tribntive  share  thereof. 

Fifth.  No  part  of  said  sum  has  been  paid,  and  there  is  now  due  from  the  defend- 
ant to  the  plaintiff  thereon  the  sum  of  $ . 

[Add  prayer.] 

1  The  above  is  the  substance  of  the  subject  must  be  consulted  and  followed, 

petition  in  Roose  v.  Perkins,  9  Neb.  304.  '  The  tendency  of  the  courts  is  to  construe 

*  The  right  of  recovery  in  this  class  the  statutes  liberally,  in  order  to  carry 

of  cases  exists  alone  by  virtue  of  statutes,  ou  t  the  evident  purpose, 
and  the  statutes  of  the  state  upon  that 
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CONVERSION  ' 

No.  1%4. 

By  Administrator    against   Defendant  for   Conver- 
sion OF  Chattels. 

First    The  plaJntifT  alleges  that  on  the day  of  ,  one  A  B  was  the  owner 

and  in  posses&ion  of  the  following  goods  and  chattels  [dticnSe  ikem],  of  the  vaJoe 
of$ 

Second.  On  the day  of  ,  the  defendant  obtained  possession  of  said 

goods  and  chattels  and  unlawfully  and  wrongfully  converted  the  same  to  hib  own  use, 
to  the  damage  of  the  said  A  B  in  the  sum  of  $ 1  no  part  of  which  has  been  paid. 

Third,  On  the day  of ,  said  A  B  died  intestate,  and  on  the  day  of 

,  letters  of  administration  upon  his  estate  were  duly  issued  to  the  plain tiH  by  the 

county  judge  of county,  and  the  plaintiff  thereupon  duly  qualified  as  such  adniin- 

istrator  and  entered  upon  the  duties  of  said  office,  and  is  now  administrator  ul  said 
estate. 

[AJJ  prayer  ] 

No.  1S6. 

a 

By  Assignee  after  Conversion. 

First.  The  plaintiff  alleges  that  at  the  time  hereinafter  mentioned  one  C  D  was 
lawfully  possessed  of  the  following  described  goods  and  chattels  [dt^tttbe  fkem\  of  the 
value  of  $ . 

Second.  On  the  day  of ,  the  defendant  obtained  possession  of  said 

goods  and  chattels,  and  unlawfully  and  wrongfully  converted  the  same  to  his  own  use, 
to  the  damage  of  said  C  D  m  the  Sum  of  $ . 

Third.  On  the day  of ,  said  C  D  duly  assigned  to  the  plaintiff  all  his 

claim  and  demand  against  the  defendant  for  said  conversion  and  damages* 

\AdJ  praytr,^ 

No.  1S6. 

For  Conversion  of  a  Note  or  Bond  by  Assignee  after 

Conversion. 

First.  The  plaintiff  alleges  that  on  or  about  the day  of  ,  one  C  D  was 

the  owner  of  A  promissory  note  \pr  dand],  of  which  the  following  is  a  copy: 

[Copy  instrumefit.'\  » 

Second.  On  said  day  C  D,  at  defendant's  request,  delivered  the  same  to  him 
upon  an  agreement  between  them,  that  on  ascertaining  what  U  could  be  sold  for  he 
would  either  buy  it  and  pay  !>aid  C  D  the  value  thereof,  or  would  return  the  same  to 
him  on  demand. 

Third.  On  the  day  of ,  and  after  said  defendant  had  had  possession  of 

said  a  sufficient  length  of  time  to  ascertain  the  value  thereof,  said  C  D  demanded 

from  the  defendant  said  — '-,  or  its  value,  but  the  defendant,  while  admitting  that 
said  was  in  his  possession,  refused  to  return  it  or  pay  the  value  thereof. 

Fourth.  The  value  of  said  —  was  the  sum  of  $ . 

[Copy  the  third  paragraph  tn  pretediftg  form.] 

[Add  prayer.^ 

*  See  also  forms  of  action  on  bonds. 
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No   197. 

For  Conversion  of  Chattels. 

First.  The  plaintiff  allejjes  ihat  on  the  day  of ,  the  plaintiff  was  the 

owner  and  in  possession  [//  vot  ttt  ^ossiSMon  say  entitled  to  the  imvtettiate pOiicssion\ 
of  the  following  described  goods  and  chattels  \deicribe  them\y  of  the  value  of  $  — — . 

Second.  On  the  day  aforesaid  the  defendant  obt^nied  possession  of  said  goods 
and  chattels  and  wrongfully  and  unlawfully  converted  the  same  to  his  own  use  to  the 
damage  of  the  plaiatLffin  the  sum  of  $— '-^. 

\^Add  prayer  .^ 

No.  iS8. 

Where  Demand  Must  be  Alleged. 

First.  The  plamtiff  alleges  that  on  the day  of  ,  the  plaintiff  was  the 

ovi-ncr  of  the  foUowmg  descrit)ed  goods  and  chattels  [describe  them\  of  the  value  of 

$ . 

Second.  Prior  to  said  time,  to  wit:  On  the day  of  ,  the  plaintiflf  had 

delivered  said  goods  to  the  defendant  for  aafe  keeping  upon  an  agreement  that  he 
redeliver  the  same  to  the  plamtiff  on  his  making  such  request. 

Third    On  the day  the  pliintiflf  requested  and  demanded  of  the  defendant  a 

redelivery  of  said  goods,  but  he  then  refused,  and  still  refuses  to  redeliver  possession 
thereof  to  the  plamtttT. 

Fourth.  The  defendant  unlawfully  and  wrongfully  detains  and  withholds  said 
goods  from  the  possession  of  the  plaintiff  to  his  damage  in  the  sum  of  $  — — . 

[Add  ^yer\ 

CREDITORS'  SUITS  TO  REACH  PROPERTY  FRAUDU- 
LENTLY CONVEYED 

When  a  creditor  has  recovered  a  judgment  and  an  execution 
issued  thereon  has  been  returned  unsatisfied  in  whole  or  in 
part,  he  may  bring  an  action  to  subject  property  which  in 
fact  belongs  to  the  debtor,  although  it  may  be  held  in  the  name 
of  another.  Briefly  stated,  the  remedy  is  available  in  two 
classes  of  cases.  First.  Where  an  execution  is  returned  unsat- 
is5ed  in  whole  or  in  part.  In  such  case  the  plaintiff  should  set 
forth  the  facts  showing  that  the  legal  remedy  is  exhausted,  and 
that  there  is  property  of  the  debtor  (describing  it)  which  may 
be  subjected  to  the  payment  of  the  judgment.  In  the  second 
class  of  cases  the  plaintiffwillallegetherecovery  of  a  judgment, 
the  issuing  of  an  execution  thereon,  the  return  of  nulla  bona^ 
together  with  an  allegation  that  the  execution  has  been  levied 
upon  certain  property  of  the  debtor  (describing  it),  which  is  held 
by  a  third  party,  although  in  fact  it  belongs  to  the  debtor,  but 
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that  it  is  necessary  to  remove  the  cloud  from  the  title  in  order 
to  sell  the  property  to  advantage  * 

A  creditor  may  file  a  petUioa  in  bis  owa  aame,  or  in  his 

own  name  and  in  behalf  of  all  other  judgment  creditors  whose 
executions  have  been  returned  unsatisfied  * 

No.  189. 

Where  the  Plaintiff   Sues  on   his  own  Behalf  and 
that  of  other  judgment  creditors  ' 

Tbe  plaintiff,  on  behalf  of  himself  and  all  other  judgment  creditors  of  the 

defendant  whose  executions  have  been  returned  unsatisfied,  allege^  that  the  following 

persons  are  judgment  creditors  of  said  defendant:  [desii^naie  the  nan^s  of  the  credit' 

or s  and  amount  of  the  sevtrat  jud^ments\.  wherefore  the  plaintifif  brings  this  action 

for  the  benefit  of  himself  and  all  such  creditors     \Froceed  as  in  the  next  form.} 

[Add  praytr  ] 

No.  130. 

Judgment  Creditor   v.  Judgment  Debtor  and  Fraud- 
ulent Grantee* 

FirsL  The  plaintiff*  alleges  that  the  plaintiff,  at  the term  of  the  district  court 

of county,  recovered  a  judgment  against  C  D,  defendant,  for  the  sum  of  $ , 

which  judgment  still  remains  in  full  force  and  is  unsatisfied. 


»  Jones  V  Green,  i  Wall.  332;  Pub. 
WoTk>  V.  Colun^.bia  College,  17  Id.  53a 
The  forms  here  given  are  intended  to 
cover  every  conceivable  case.  A  mere 
general  creditor  cannot  maintain  the 
action.  Reubens  V.  Joel.  13  N.  Y  488; 
Cropsey  v.  Mc Kinney,  30  Barb  47 

•  Edmeston  v  Lyde,  I  Paige  Ch.  637; 
Wakeman  v  Grovcr,  4  Id.  23  ;  Lentilhon 
v.  Moffat,  I  £dw.  Ch.  450.  In  the  lat- 
ter case  it  is  said :  **  Although  the  com- 
plamants  have  no  such  joint  intere.^t,  yet 
they  have  acquired  similar  rights  with  re- 
spect to  the  property  of  their  debtor. 
The  return  of  nulla  bona  to  I  heir  several 
executions,  for  the  causes  stated  in  the 
bill,  gave  each  of  them  a  right  to  come 
into  this  court,  and  as  this  right  occurred 
to  them  simultaneously,  it  was  6t  and 
proper  they  should  unite  in  availing 
themselves  of  it.  Whenever  there  are 
creditors  or  other  persons  having  de 
mands,  which  are  cognizable  in  equity, 
and  of  equal  standing,  upon  a  com- 
mon fund  or  estate,  and  out  of  which 
they  claim  to  be  paid,  the  proper  course 
for  them  is  to  unite  in  one  bill,  or  for 


one  or  more  to  file  a  bill  in  behalf  of  all. 
It  prevents  a  multiplied  litigation  and 
saves  expense,  while  justice  is  equally  as 
well,  and  even  better,  administered 
through  this  form  than  by  having  a  variety 
of  suits  before  the  court,  and  all  for  the 
same  object.  Such  a  bill  tb  not  multi- 
farious. It  relates  to  but  one  subject 
matter  :  the  discovery  of  the  property  or 
fund  to  be  apphed  to  the  payment  of  the 
debts  and  the  manner  of  its  dislribu- 
'  tion. " 

'  Nothing  would  seem  to  be  gained 
by  hling  a  petition  in  behalf  of  other 
creditors,  unless  they  can  be  named  and 
the  amount  of  the  several  judgments 
alleged,  a(»  only  such  persons  as  could 
maintain  a  separate  action  in  their  own 
behalf  can  come  in  and  share  in  the  pro- 
ceeds. Parmlee  v.  Egan,  7  Paige  Ch. 
610;  Cooke  v.  Smith,  3  Sandf.  Ch.  334. 

^  See  Hendncks  v.  Robmson,  2 
Johns.  Ch.  284,for  a  clear  statement  of  the 
law  in  regard  to  subjecting  property  fraud- 
ulently conveyed  to  a  third  person  who 
had  knowledge  of  the  fraudulent  lotent. 
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Second.     On  the  —  day  of -,  the  plaintiff  caused  an  execution  to  be  issued 

out  of  said  court  against  the  property  of  said  C  D,  which  execution  on  the day 

of ,  was  by  the  sheriff  of  said  county  returned  wholly  unsatisfied,  and  there  is  now 

diie  to  the"  plaintiff  on  said  j  udgment  the  sum  of  $ .  * 

Third.  The  said  defendant,  C  D,  is  wholly  insolvent,  and  has  no  property  what- 
ever liable  to  execution  to  satisfy  the  same. 

Fourth.     On  the day  of ,  said  C  D  conveyed  the  following  described 

premises,  viz.:  [describe prfmises']^  to  G  H,  defendant,  without  consideration,  and  for 
the  purpose  of  hindering  and  defrauding  the  plaintiff  and  other  creditors  of  said  C  D, 
as  said  G  H  then  well  knew. 

The  plaintiff,  therefore,  prays  that  the  deed  of  conveyance  from  C  D  to  G  H  may 
be  declared  null  and  void,  and  that  said  premises  may  be  ordered  sold  as  required  by 
law,  iujd  the  proceeds  thereof  applied  to  the  payment  of  plaintiff's  judgment,  and  for 
such  other  relief  as  is  just  and  equitable. 

Ko.  131. 

Upon  the  Judgment  of  a  Justice  of  the  Peace. 

First.     \As  in  the  preceding  form  ^  changing  it  to  conform  to  the  facts. '\ 

Second.     On  the day  of ,  a  transcript  of  said  judgment  was  duly  filed 

and  docketed  in  the  office  of  the  clerk  of  the  district  court  of county. 

[  Continue  as  in  preceding  form.  ] 

No.  138. 

Against  Judgment  Debtor  and  One  to  Whom  He 
Fraudulently  Confessed  Judgment  to  Set  Aside 
Judgment  and  Sale  Thereunder. 

First,  Second  and  Third.     \^As  inform  ijo.'} 

Fourth.     On  the day  of ,  before  the  entry  of  plaintiff's  judgment,  but 

af^er  the  indebtedness  upon  which  it  was  rendered  had  accrued,  said  defendant,  C  D, 

authorized  two  judgments,  for  $ each,  to  be  entered  against  him  by  confession  in 

the  [County]  Court  of  county,  in  favor  of  G  H,  defendant,  upon  a  pretended 

indebtedness  for  money  alleged  to  have  been  loaned  by  G  H  to  C  D. 

Fifth.    On  the day  of ,  transcripts  of  said  judgments  were  duly  filed 

and  docketed  in  the  ofHce  of  the  clerk  of  the  District  Court  of  said  county. 

Sixth.  On  the day  of ,  execntions  were  duly  issued  out  of  the  said  [Dis- 
trict] Court  on^aid  judgments,  which,  for  want  of  goods  and  chattels  of  said  C  D 
whereon  to  levy,  were  duly  levied  upon  the  following  described  real  estate  belonging 


^  The  clear  weight  of  authority  sus- 
tains the  rule  that  the  creditor  must  have 
recovered  judgment  upon  which  an  execu- 
tion has  been  issued.  If  no  levy  can  be 
made  on  the  debtor's  property,  a  return 
of  nut/a  bona  must  have  been  made,  so 
that  it  may  appear  that  the  remedy  at  law 
is  exhausted.  He  mav  then  file  a  cred- 
itor's  bill.  Beck  v.  Bnrdett,  i  Paige, 
305,  and  cases  cited.    If,  however,  the 


object  is  to  remove  fraudulent  obstruc- 
tions from  real  property,  although  an 
execution  must  have  been  issued  and 
levied  on  the  property,  it  is  unnecessary 
that  it  be  returned  before  bringing  the  ac- 
tion. Beck  V.  Burdett,  i  Paige,  305 ; 
Jones  V.  Green,  i  Wall.  33a  If  the 
judgment  itself  constitutes  a  specific  lien 
on  the  property,  no  execution  is  neces- 
sary.   Cornell  v.  Radway,  22  Wis.  260. 
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said  C  D,  vit:  [desmhe  premitei]^  which  were  sold  to  said  G  H  for  the  sum  of 
$  '— -,  and  that  amount  thereof  credired  on  said  judgment. 

Seventh.  Said  sale  was  afterward  reported  to  said  court,  and  the  same  was  con- 
firmed, and  a  deed  therefor  made  to  said  G  H. 

Eighth.  Said  judgments  wefe  friudulently  confessed  by  said  defendant,  C  D»lo 
Slid  G  T{,  for  the  sole  purpose,  on  ths  part  of  both,  of  covering  up  the  property  of 
sai'l  C  D,  and  defriudmg  the  plaintiff.  Slid  C  D  was  not  indebted  to  G  H  in  any 
sum  whatever  at  the  time  of  the  confession  of  ^id  judgments,  and  there  was  no  con- 
sideration whatever  for  the  same. 

The  plaintiff,  therefore,  prays  thnt  said  judgments  maybe  declared  fraudulent 
and  void  as  to  creditors,  and  that  a  receiver  may  be  appointed  by  the  court,  to  whom 
said  defendant  shall  be  directed  to  convey  said  real  estate,  and  who  sliall  be  directed 
to  sell  the  same  and  apply  ttie  proceeds,  or  so  much  thereof  as  may  b**  necessary,  to 
the  payment  of  the  plaintiff  s  judgment,  and  for  such  other  relief  as  is  just  and 
equitat)le. 

No.  1821. 

Against    Debtor    to    Reach    Money    Due    Him    from 

Third   Persons. 

First.  The  plaintiff  alleges  that  at  the term  of  the  [District]  Court  of 

county  the  plaintiff  recovered  a  judgment  against  the  defendant  for  the  sum  of  $ , 

which  is  still  in  full  force. 

Second.  On  the day  of an  execution  was  duly  iasued  on  Ra«d  judgment 

and  delivered  to  the  sheriflf  of  said  county,  who,  on  the » day  of ,  returned  the 

same  wholly  unsatisfied. 

Third.  After  said  indebtedness  of  defendant  to  plaintiff  had  been  incurred,  and 

on  or  al)out  ths day  of ,  the  defendant  engaged  in  mercantile  business  in  the 

city  of  ,  and,  as  plaintiff  is  informed  and  believes,  has  at  this  time  debts  from 

solvent  debtors  due  him  tt>  about  the  amount  of  $ ,  evidenced  by  charges  on  his 

Ijooks  of  originil  entries,  which  he  refuses  to  produce,  an'l  the  plaintiff  is  therefore 
unable  to  specify  more  particularly  the  amounts  of  said  indebtedness,  and  the  names 
of  the  persons  from  whom  the  same  is  due. 

Fourth.  There  is  due  from  said  defendant  on  said  judgment  the  sum  of  $ , 

and  he  has  no  properly  subject  to  execution. 

The  plain tiBT,  therefore,  prays  that  said  defendant  be  required  to  produce  said  book 
of  original  entries,  and  that  a  receiver  may  be  appointed  to  receive  the  same  and  the 
effects  of  said  defendant,  and  that  said  defendant  be  enjoined  from  selling  or  assigning 
any  of  his  pr-tj^erty.  and  th.it  said  receiver  collect  said  accounts  and  apply  so  much  of 
the  proceeds  as  m<)y  be  necessary  to  the  payment  of  said  judgment  and  costs,  and 
for  such  other  relief  as  justice  and  equity  may  require. 

No.  134. 

To  Set  Aside  a  Transfer  from  a  Debtor  to  a  Third 
Person  for  Note  of  Third  Person. 

First  and  Second.     [As  in  preceding  form.^ 

Third.     On  the day  of ,  said  {Judgment  dehtor\  was  engaged  in  selling 

lumber  at -,  end  was  ix)sscsscd  of  about feet  of  lumber  of  all  kinds,  of  the* 

value  <if  about  $ ,  but  was  and  is  insolvent,  and  unable  to  pay  his  creditors  in  fulL 

Fourth.     On  said  day  said  \Judgmtent  debtor^  for  the  purpose  of  defrauding  his 
creditors,  made  a  pretended  sale  of  said  lumber  to  £  F,  taking  his  promissory  notes 


FORMS   OF  PETmONS.  64 1 

• 

therefor,  said  E  F  well  knowing  that  the  object  of  said  [Jud^ieni  debtor]  in  selling 
said  property  was  to  hinder,  delay  and  defraud  his  creditor?;. 

Fifth.  Said  E  F  is  wholly  insolvent,  and  has  no"  means  with  which  to  pay  said 
notes,  except  such  as  he  may  derive  from  the  sale  of  said  lumber. 

Sixth.  Said  judgment  remains  wholly  unpaid,  and  there  is  due  thereon  from  the 
[judgment  debtor]  to  the  plaintiff  the  sum  of  $— -. 

.Seventh.  The  property  so  assigned  to  said  — —  is  of  ihe  value  of  about  $  — — . 

The  plaintiff,  therefore,  prays  that  said  assignment  and  transfer  of  said  lumber  to 
E  F  may  be  declared  fraudulent  and  void  as  against  the  plamritY.  that  a  receiver  majr 
be  appointed  to  take  charge  of  said  lumber  and  sell  the  same,  and,  out  of  the  proceeds 
thereof,  pay  said  judgments  and  costs,  and  that,  until  the  final  hearing  in  this  cause, 
said  defendants,  and  each  of  them,  be  enjoined  from  selling  or  disposing  of  said 
lumber,  or  any  part  thereof,  and  for  such  other  relief  as  justiqe  and  equity  may 
require. 

No.  136. 

Against  Judgment  Debtor,  His   Assignee  and  a  Pre- 
tended Creditor  to  Set  Aside  an  Assignment. 

First  and  Second.  [j4s  in  fonn  ijj.  ] 

Third.  On  the day  of  ,  and  after  the  recovery  of  said  judgment,  the 

defendant  \Judgment  debtor\  assigned  all  his  property,  of  about  the  value  of  $ , 

to  C  D,  in  trust  for  the  payment  of  his  debis. 

Fourth.  Said  \  judgment  debtor]  is  not  indebted  to  E  F,  one  of  the  creditors 
mentioned  in  said  assignment,  in  any  sum  whatever,  and  his  claim  for  the  sum  of 

$ IS  fictitious,  and  is  inserted  merely  for  the  purpose  of  enabling  the  [Judgment' 

debtor]  to  retain  a  large  portion  of  the  proceeds  of  the  sale  of  said  property. 

Fifth.  The  whole  amount  of  bona  fide  claims  against  said   [judgment  debtor]' 
amount  to  about  the  sum  of  $ . 

Sixth.  Said  assignee  had  full  knowledge  of  the   fraudulent   character  of  sai«l< 
assignment  at  the  time  he  accepted  said  trn.«t,  and  has  collected  money  and  other 
properly  from  the  assets  of  said  assignor,  of  the  value  Gf  $ . 

Seventh.  SM  [judgment  debtor]  has  no  other  property  than  that  included  in« 
said  assignment,  and  the  same  was  made  by  the  defendant  [judgment  dc-btor]  with  the 
intent  to  hinder,  delay  and  defraud  creditors,  and  he  still  retains  (possession  of  said 
property  under  a  pretense  that  he  is  the  agent  of  said  C  D. 

Eighth.  No  part  of  said  judgment  has  been  paid,  and  there  is  due  thereon  from. 
the  defendant  10  the  plaintiff  the  sum  of  $ . 

The  plaintiff,  therefore,  prays  that  said  assignment  may  be  declared  fraudulent  and 
void,  and  chat  said  defendants  may  be  required  to  account  for  all  of  said*  property 
received  by  them,  and  that  a  receiver  may  be  appointed  to  take  possession  and  dispose 
of  said  property  and  apply  the  proceeds  thereof,  or  so  much  as  may  be  necessary,  to 
the  payment  of  plamtifi  's  judgment,  and  for  such  other  relief  as  justice  and  equity  may 
require. 

No.  ise. 

By  Creditor  v.  Executrix  of  Deceased  Debtor. 

First     The  plaintiff  alleges  that  one  C  D,  in  his  lifetime,  was  indebted  to  plaintiff 

in  the  sum  of  $ for  and  on  account  of  [state  nature  of  indebtedness]^  which  sum 

still  remains  due  and  unpaid. 

Second.     On  the day  of -^— ,  said  C  D  departed  this  lire,,IiaviBg  firsi;  duly 

made  and  published  his  last  will  and  testament  in  writing,  bearing  date,  the day 

At 


I 
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of ,  and  thereby  gave  and  beqaeathed  all  his  estate  and  effects  to  his  wife,  E  D. 

and  appointed  her  executrix  of  said  last  will  and  testament,  and  especially  providing 
that  she  should  not  be  required  to  give  bond  with  secunty  as  such  executrix. 

Third.  On  the day  of ,  said  M'ill  was  duly  admitted  to  probate  in  the 

county  court  of county,  and  letters  testamentary  were  thereupon  granted  by  said 

court  to  said  £  D,  without  requiring  her  to  give  bond  with  security  as  required  by  law, 
and  she  thereupon  took  upon  herself  the  burden  of  the  execution  thereof. 

Fourth.  On  the day  of ,  the  plaintiff  duly  hied  his  account  in  the  county 

court  of county,  and  the  same  was  then '  duly  allowed  to  the  amount  of  $ 

against  said  estate  of  C  D,  deceased,  as  a  debt  of  the  second  class,  no  appeal  being 
taken  by  either  party. 

Fifth.  Immediately  after  said  will  was  admitted  to  probate  and  the  issuing  of  said 
letters  testamentary,  said  £  D  took  possession  of  the  estate  and  effects  of  said  testator, 

of  the  value  of  $ ,  and  has  converted  the  same  to  her  own  use,  although  much 

more  than  sufficient  to  satisfy  all  demands  against  said  estate,  and  refuses  to  pay  the 
plaintiff  said  claim,  or  to  apply  the  effects  of  said  estate  to  the  payment  of  said  debt. 

Sixth.  No  part  thereof  has  been  paid,  and  there  is  now  due  thereon  from  said 
defendant  to  the  plaintiff  the  sum  of  $ ,  with  interest  from  the day  of . 

Seventh.  The  plaintiff,  therefore,  prays,  etc. 

I 

r 

No.  137. 

Petition  to  Remove  Obstructions  from  Property 
WHERE  Judgment  Creditor  Acquires  a  Lien  on 
Property  of  the  Debtor  by  the  Levy  of  an 
Execution. 

First.  The    plaintiff    alleges    that    the    plaintiff    at    the term   of    the 

District  Court  of county,  recovered  a  judgment  against  C  D,  defendant,  for  the 

sum  of  $ ,  which  judgment  still  remains  in  full  force  and  is  uni^atisfied. 

Second.  That  on  the  — '-  day  of   ,  the  plaintiff  cau.sed  an  execution  to 

be  issued  out  of  said  court  on  said  judgment  against  the  property  of  said  C  D, 
defendant,  which  was  delivered  to  the  sheriff  of  said  county,  who,  l^eing  unable  to 
find  any  goods  and  chattels  of  said  defendant  whereon  to  levy,  indorsed  on  said  writ 
**  no  goods,**  and  said  officer,  after  diligent  inquiry,  being  unnble  to  find  any  property 
of  said  defendant  held  by  him,  in  his  own  niime,  levied  said  execution  on  [descri^ 
property  which,  if  unincumbered ^  would  he  subject  to  execution'^. 

Third.  That  on  the day  of ,  and  before  the  rendition  of  the  judg- 
ment in  this  case,  said  C  D,  defendant,  conveyed  said  property  to  one  E  F,  without 
consideration,  and  for  the  purpose  of  hindering  and  defrauding  the  plaintiff  and  other 
creditors  of  said  C  D ;  that  said  C  D  is  insolvent  and  has  no  property  whatever  liable 
to  the  satisfaction  of  said  debt,  except  that  described  above. 

Fourth.     Said  property,  if  free  from  incumbrances,  is  worth  about  the  sum  of 

$ ,  but  by  reason  of  said  fraudulent  conveyance  from  C  D  to  £  F,  rendering  the 

title  acquired  by  the  purchaser  at  a  sale  under  the  execution  uncertain,  it  cannot  be 
sold,  or  if  sold  would  not  bring  sufficient  to  satisfy  the  plaintifTs  claim. 

The  plaintiff,  therefore,  pra3rs  that  said  conveyance  from  CD  to  E  F  may  be 
canceled,  set  aside  and  held  for  naught,  and  said  property,  free  from  said  incumbrance, 
be  declared  to  be  the  property  of  C  D,  and  that  said  officer  may  sell  the  same  under 
the  said  execution,  and  apply  the  proceeds  thereof  in  satisfaction  of  the  plaintiff's 
claim,  and  for  such  other  relief  as  justice  may  require. 
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CORPORATIONS.  ASSESSMENTS  UPON  STOCK.  ETC. 

Mo.  138. 

Against  Incorporators  as  Partners  for  Debts  Con- 
tracted, Articles  of  Incorporation  not  being 
Filed. 

First.  The  plaintiff  complains  of  the  defendants  for  that  at  the  time  hereinafter 
specified  the  defendants  were  partners,  doing  bu^ne^s  under  the  firm  name  and  style 
of  the  [name  of  eorporaUon\^  at ,  in  the  stale  of 

Second.  On  the day  of ,  the  defendants,  as  partners  aforesaid,  became 

indebted  to  the  plaintiff  in  the  sum  of  $ for  moneys  paid  out  and  expended  by 

the  plaintiff  for  the  defendants,  at  their  request,  which  money  is  now  due  and  payable. 

Third.  No  part  thereof  has  been  paid,  and  there  ts  now  due  from  the  defendants 

to  the  plamtiff  thereon  the  sum  of  $  ^^.  * 

[Add  prayer, \ 

No.  139. 

Against  Stockholders  of  a  Corporation  for  Failure 
TO  Publish  Statement  of  Financial  Condition,  as 
Required  by  LaW. 

First  The  plaintiff  alleges  that  on  or  about  the day  of ,  the  plaintiff 

sold  to  the  defendant,  a  corporation  organized  under  the  laws  of  the  state  of 
[Nebraska],  \one  hundred  kegs  of  nai/f],  at  the  request  of  said  corporation,  for  the 
sum  of  $ ,  then  agreed  to  be  paid. 

Second.  The  deftodants,  at  the  time  of  the  purchase  of  said  Inaih],  were  and 
now  are  stockholdeirs  and  members  of  said  corporation. 

Third.  No  part  of  said  debt  has  been  paid. 

Fourth.  Said  corporation,  at  the  date  of  said  purchase,  -was  and  now  is  wholly 
insolvent. 

Fifth.  Said  defendants  for  more  than  one  year  prior  to  the  time  of  said  purchase 
had  \K  holly  failed  to  give  the  annual  notice  in  a  newsp<iper  of  the  existing  debts  of  the 

corporation,  as  required  [by  section  of  the  chapter  entitled  "Corporations"], 

and  no  such  notice  tias  been  pubhshed  since  the day  of . 

Sixth.  The  corponiion  having  failed  to  publish  the  notice  required  by  law,  the 
plaintiff  alleges  that  said  defendants  are  personally  lubie  for  debts  contracted  by  said 
corporation  while  thus  in  default. 

Seventh.  There  is  now  due  from  the  defendaots  thereon  to  the  plaintiff  the  sum 
of  $ .« 

[Add  prayer,] 


*  Partners,  Where  persons  organize 
as  an  association  for  the  transaction  of 
business,  assuming  to  be  and  act  together 
as  a  corporation,  without  any  color  of  a 
corporate  franchise,  they  are  regarded  in 
law  as  partners,  aiid  no  member  of  such 
organization  can  escape  liability  on  the 
ground  that  he  was  not  a  subscriber  to 
the  stock  of  the  corporation.  Abbott  v. 
Smelting  Co.,  4  Neb.  416. 

*  The  above  is  the  substance  of  the 


petition  in  Smith  v.  Steele,  8  Neb.  115. 
The  debts  for  which  stockholders  are 
liable  in  such  cases  are  those  arising  upon 
contracts,  and  not  damages  for  torts. 
Doolittie  V.  Marsh,  11  Neb.  243;  Cable 
V.  McCune,  26  Mo.  371 ;  Bohn  v.  Brown, 
33  Mich.  257;  Heacock  v.  Sherman,  14 
Wend.  58.  The  cause  of  action  exists 
by  virtue  of  statute,  which  must  be  con* 
suited  before  preparing  a  petition. 
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No.  140. 

By  Corporation  on  Stock  Assessments. 

First.  The  plaintiff  is  a  corporation  duly  organized  under  the  laws  of  the  state  of 
,  and  lawfully  authorized  to  carry  on  the  business  of therein. 

Second.  On  the  day  of ,  the  defendant  and  divers  other  persons  assoa- 

ated  themselves  together  for  the  purpose  of  organizing  said  corporation,  and  made 
and  subscribed  an  agreement  in  writing,  of  which  the  following  is  a  copy: 

\Copy  subscription  for  stock.  ] 

Third.  That  the  amount  of  capital  stock  of  said  corporation  is  the  sum  of  $ , 

of  which  the  defendant,  by  said  subscription,  agreed  to  take  and  pay  for  ten  shares,  at 

$iod  each,  amounting  to  $1,000,  and  on  the  day  of ,  paid  thereon  ten  per 

cent. 

Fourth.   '  On  the day  of  .  the  entire  amount  of  capital  stock  required  by 

the  certificate  of  organization  of  said  corporation  was  subscribed,  to  wit,  the  sum 
of$ . 

Fifth.  On  the day  of  ,  at  a  regular  meeting  of  the  board  of  directors  of 

said  corporation,  an  assessment  of  [ten]  per  cent,  of  the  par  value  of  each  share  of  the 
capital  stock  of  said  corporation  was  duly  levied  thereon  in  conformity  to  said  sub- 
scription and  the  charier  and  by  laws  of  said  corporation,  of  which  the  defendant  was 
then  duly  notified. 

Sixth.  Said  defendant,  at  the  time  of  the  levy  of  said  assessment,  was  and  now 
is  a  subscriber  to  [ten]  shares  of  said  capital  stock. 

Seventh.  The  plaintiff  has  duly  performed  all  the  conditions  thereof  on  its  part 
to  be  performed. 

Eighth.  No  part  of  said  assessment  has  been  paid,  and  there  is  now  due  from  the 
defendant  to  the  plaintiff  thereon  the  sum  of  $ . 

\Add  praytr  ] 

No.  141. 

Against  a  Public  Corporation  upon  an  Account. 

First.  The  plaintiff  alleges  that  said  defendant  is  a  municipal  corporation  created 
by  the  laws  of  the  state  of . 

Second.  On  the   day  of  ,  the  plaintiff  filed  with  the  clerk   of  said 

\(0UHty\  an  account  against  the  same  belonging  to  plaincifT.  properly  venhed  as 
required  by  law.     The  following  is  n  copy  of  said  account : 

[  Copy  account.  ] 

Third.  On  the  day  of  ,  ihe  county  lx)a«d  of  said  county  disallowed  .<;aid 

account,  from  which  order  disallowing  the  same  the  plaintif),  on  the day  of . 

appealed  to  the  district  court. 

Fourth.  No  part  thereof  has  been  pMiid,  and  there  is  now  due  from  the  defendant 
to  the  plaintiff  thereon  the  sum  of  $ . 

[Add  prayer,  ]  . 

^  See  Livesey  v.  Omaha  Hotel  Co.,'  scribed,  unless  there  is  a  provision  in  the 
5  Nebii  50;  Salem  Mill  Dam  Co.  v.  articles  to  proceed  with  the  accomplish- 
Ropes,  6  Pick.  23.  Before  an  action  ment  of  the  main  design  with  a  less  sub- 
will  lie  against  a  subscriber  upon  his  scription  than  the  whole  amount  speci« 
subscription  to  recover  assessments,  the  fied,  or  there  is  a  waiver  by  the  subscrib* 
entire  amount  of  capital  stock  fixed  by  ers  of  the  conditions, 
the  articles  must  be  in  good  faith  sub- 
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No.  149. 

By  Stockholders  of  a  Corporation  against  the  Direc- 
tors FOR  Misappropriation. 

First.  The  plaintiff,  on  his  own  behalf  and  on  behalf  of  all  other  stockholders 
except  the  defendants,  complains  of  the  defendants  for  that  the  B.  O.  &  C  railroad 

company  is  a  corporation  duly  organized  under  the  laws  of  the  state  of  ,  and  at 

the  time  of  the  grievances  hereinafter  mentioned  was  and  now  is  the  owner  of  the 
railroad  from to ,  in  the  state  of . 

Second.  On  the day  of ,  A  B,  C  D,  E  F,  G  H  and  I  J,  were  and  now 

are  directors  of  said  company,  and  it  was  then  determined  by  resolution  of  said  direc- 
tors to  extend  the  line  of  said  railway  from to ,  a  distance  of miles,  the 

estimated  cost  of  said  extension  being  the  sum  of  $ per  mile. 

Third.  That  in  pursuance  of  the  resolution  of  said  board,  lhey»  on  the day 

of ,  let  the  contract  for  the  gradmg  and  construction  of  said  railway  to  one 

K  L,  for  the  sum  of  $ per  mile,  being  a  sum  greatly  in  excess  of  said  estimate. 

Fourth.  That  said  K  L  has  completed  said  contract  and  has  receipted  to  said 

directors  for  the  sum  of  $ ,  being  the  alleged  price  thereof,  and  such  sum  has  been 

charged  to  the  railway  company  and  paid  as  cost  of  grading  and  constructing  said 
road,  but  said  directors  in  fact  were  interested  in  said  construction  contract  and  only 

paid  K  L  the  sum  of  $ ,  the  remainder  of  said  sum  being  wrongfully  and  without 

consideration  appropriated  by  them  to  their  own  use. 

FiftE.  The  plaintiff  at  the  date  of  said  contract  was  and  now  is  a  stockholder  in 

said  corporation,  and  on  the day  of ,  demanded  of  said  directors  to  account 

for  the  said  sum  of  $ ,  derived  from  said  contract  and  wrongfully  appropriated  to 

their  own  use,  which  they  refused  to  do,  and  on  said  day  the  plain lif)'  requested  said 
corporation  to  institute  and  prosecute  this  action,  which  it  then  refused  and  still 
refuses  to  do 

The  plaintiff,  therefore,  on  his  own  behalf  and  on  the  behalf  of  the  other  stock* 
holders,  prays  that  an  account  may  be  taken  of  the  money, '  etc. 

No.  143. 

Against  Executive  Officer  of  Corporation  for  Fraud. 

First.  [As  in  preceding  form.\ 

-  Second.  The  capital  stock  of  said  company  consists  of shares,  which,  on  the 

day  of ,  were  of  the  value  of  $ per  share,  and  the  plaintiff  then  was  and 

now  is  the  owner  of  [ten]  shares  of  said  stock. 

Third.  On  the day  of ,  the  defendant  was  elected  president  of  said  com- 
pany, and  acting  as  such,  m  violation  of  his  duty  and  coUudmg  with  C  D,  £  F,  directors 
of  the  same,  loaned  to  G  H  $ of  the  funds  of  said  corporation,  taking  his  indi- 
vidual note  for  the  same,  said  G  H  being  entirely  irresponsible,  and  no  part  of  said 
sum  has  been  repaid. 

Fourth.  Said  defendant  also,  by  false  and  fraudulent  vouchers  for  pretended 
purchases  of  rolling  stock  and  goods  for  said  company,  has  obtained  therefrom  about 
the  sum  of  $ ,  no  such  purchases  in  fact  having  been  made. 

'  Some  of  the  cases  hold  that  the  propriation  of  funds,  but  the  weight  of 

corporation  must  also  be  a  party.    This  authority  seems  to  require  it  to  be  joined, 

does  not  seem  to  be  necessary  where  the  If  no  equitable  relief  is  asked  an  action  at 

entire  board  are  defendants  for  a  misap-  law  will  lie. 
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Fifth.  That  in  consequence  of  the  fraud  and  abuse  of  his  trust  by  said  defendant 
and  the  misappropriation  of  the  funds  of  the  corporation,  the  plaintiff  and  other  stock- 
holders have  suffered  great  loss.  The  exact  amount  of  which  cannot  now  be 
determined. 

Sixth.  The  plaintiff  brings  this  action  in  his  own  behalf  and  on  behalf  of  all  other 

stockholders,  having,  on  or  about  the day  of ,  demanded  of  said  corporation 

to  bring  this  action  against  said  defendant,  but  it  then  refused  and  still  refuses  so  to  do. 

The  plaintil^  therefore,  prays,  etc. 

No.  144. 

Against  Directors  of  Fraudulent  Insurance 

Company. 


First.  The  plaintiff  complains  of  the  defendant  for  that  on  the day  of 


the insurance  company  was  a  corporation  organized  under  the  laws  of  the  state 

of ,  and  was  authorized  by  law  to  issue  policies  of  insurance  against  loss  by  fire. 

Second.  On  the  day  aforesaid  said  corporation  issued  a  policy  of  insurance  for 
the  sum  of  $ ,  on  the  dwelling-house  of  plaintiff,  situated  in  the  town  of . 

Third.  That  on  the        •  day  of ,  and  while  said  policy  was  in  force,  said 

house  was  wholly  destroyed  by  fire,  of  which  said  corporation  was  then  duly  notified, 
but  has  neglected  and  refused  to  pay  said  loss  or  any  part  thereof. 

Fourth.  That  on  the day  of ,  the  plaintiff  recovered  a  judgment  against 

said  corporation  on  said  policy  for  the  sum  of  $ ,  upon  which  judgment  an 

execution  was  issued  and  returned  unsatisfied,  and  said  corporation  is  wholly  insolvenL 

Fifth.  That  on  or  about  the  —  day  of ,  the  directors  of  said  corporation 

declared  a  dividend  of per  cent,  upon  the  capital  stock  of  said  company,  of  which 

the  defendants  were  the  owners  of shares;  that  said  dividends  were  not  declared 

out  of  the  surplus  earnings  of  said  corporation,  but  were  in  fact  a  distribution  of  the 
capital  stock  of  the  corporation  among  the  stockholders,  said  distribution  being  made 
in  contemplation  of  the  insolvency  of  said  corporation. 

Sixth.  That  the  defendant,  on  or  about  the day  of ,  wrongfully  received, 

as  director  and  stockholder  of  said  corporation,  the  sum  of  $ on  said  dividendSt 

which  should  be  applied  to  the  payment  of  the  plaintiff's  judgment 

The  plaintiff,  therefore,  prays,  etc. 

No.  146. 

Compromise  of  an  Action. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  brought  an 

action  against  the  defendant  in  the court  of county  to  recover  from  the 

defendant,  upon  an  account,  the  sum  of  $ ,  which  the  plaintiff  alleges  was  justly 

due  to  him  from  the  defendant,  but  which  said  defendant  disputed. 

Second.  On  said  day  the  defendant,  in  consideration  that  the  plaintiff  would 

disndss  said  action,  agreed  to  pay  the  plaintiff  the  sum  of  $ on  the day  of 

^— ,  in  full  satisfaction  of  said  account,  which  proposition  the  plaintiff  accepted,  and 
thereupon  dismissed  said  action. 

Third.  The  defendant  has  not  paid  said  sum  of  $ ,  or  any  part  thereof,  and 

there  is  now  due  from  said  defendant  to  the  plaintiff  thereon  the  sum  of  $ ,  for 

which  he  prays  judgment  with  interest   from  the day  of ,  and  cost  of  saiu 

\Add  ^ayer.\ 
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Mo.  146. 

For  not  Opposinu  the  Probate  of  a  Will. 

First.  The  plaintiff  alleges  that  on  or  aboal  the day  of ,  one  A  B,  the 

plaintiffs  father,  late  of ,  died  leaving  an  estate  of  the  value  of  $ ,  the  plaint- 
iff being  heir  to  one of  the  same 

Second.  After  the  death  of  said  A  B,  the  defendant  filed  an  instrument  in  the 

probate  court  of county  pur  .sorting  to  hi  thi  last  will  and  testament  of  A  B, 

whereby  a  part  of  the  estate  to  which  the  plaintiff  was  the  lawful  heir  if  A  B  had  died 
intestate,  was  devised  to  said  defendant. 

Third.  The  plaintiff  had  reasDn  to  believe  that  said  A  B,  at  the  time  of  the  execu- 
tion of  said  instrument,  was  [sta/tf  the  incapactty\^  and  therefore  said  will  was  invalid, 
and  he  intended  and  was  about  to  oppose  the  probate  of  the  same  on  that  ground. 

Fourth.  The  defendant  thereupon  promised  the  plaintiff,  in  consideration  that  he 
would  not  oppose  the  probate  of  said  will,'  that  he,  the  defendant,  would  pay  said 

plaintiff  the  sum  of  $ on  the day  of ,  which  proposition  the  plaintiff 

accepted  and  did  not  oppose  the  probate  of  said  will,  which  was  thereupon  duly 
admitted  to  probate  in  said  court. 

Fifth.  The  plaintiff  has  duly  performed  all  the  conditions  of  said  agreement  on  his 
part  to  be  performed,  but  the  defendant  has  not  paid  said  sum  or  any  part  thereof. 

There  is  due  from  the  defendant  to  the  plaintiff  on  said  agreement  the  sum  of  $ , 

for  which  he  prays  judgment  with  interest  from  the day  of  — »,  and  costs. 


COVENANTS. 

No.  147. 

Breach  of  Covenant  of  Seizin. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant,  A  D,  and 

C  D,  his  wife  *  in  consideration  of  the  sum  of  $  — :—  then  paid,  delivered  to  plaintiff 
a  warranty  deed  duly  executed,  and  thereby  sold  and  conveyed  to  plaintiff  the  follow- 
ing described  lands,  viz. :  \descnbe  land^ 

Second.  By  said  deed  defendant  covenanted  as  follows  : 

\Cbpy  c<rvenant.\ 

Thhd.  A  t  the  date  of  the  execution  and  delivery  of  said  deed  said  defendant  did 
not  have  good  and  sufficient  title  to  said  premises,  but,  on  the  contrary,  the  paramount 
right  and  title  to  the  same  was  in  one  — >,  who  has  ousted  and  dispossessed  the 
plaintiff  therefrom  by  due  course  of  law. 

Fourth.  The  plaintiff  paid  the  sum  of  $ •  for  necessary  costs  and  expenses 

in  defending  said  action.  The  plaintiff  has  sustained  damages  by  reason  of  the 
premises  in  the  sum  of  $ . 

\Add  prayer,^ 

^  In  most  of  the  states  a  wife  is  not  is  the  amount  of  consideration  with  inter- 
liable  on  the  covenants  of  a  deed  of  est  thereon.  Dale  v.  Shively,  8  Kas. 
lands  owned  by  the  husband.  Her  join-  276;  Phipps  v.  Tarpley,  24  Miss.  433; 
ing  m  the  deed  with  her  husband  in  said  Blake  v.  Bumham,  29  Vt.  437 ;  Lacey 
case  merely  conveys  her  interest  in  the  v.  Marnan,  37  Ind.  168 ;  Cox  v.  Strode, 
land.  2  Bibb,  277. 

*  The  measure  of  damages  ordinarily 
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No.  14B. 

By  Assignee  of  Grantee  v.  Grantor.* 

First  The  plaintiff  alleges  that   on  the  day  of  ,  the  defendant,  in 

consideration  of  the  sum  of  $ then  paid,  delivered  to  one  E  F  a  warranty  deed 

of  that  date,  duly  executed,  and  thereby  sold  and  conveyed  to  said  E  F  the  following 
described  lands :  [describe  lands]. 

Second.  By  said  deed  defendant  covenanted  as  follows : 

[Copy  covenant.?^ 

Third.  Said  K  F  entered  into  ]>ossession  of  said  premises  under  said  deed,  and  on 

or  about  the day  of ,  for  a  valiiable  consideration,  conveyed  the  same,  by 

deed,  duly  executed,  to  one  G  H,  who  entered  into* possession  thereof,  and  on  the 

day  of ,  conveyed  said  premises  by  deed,  duly  executed,  to  plaintiff,  who,  by 

virtue  of  said  conveyance,  entered  into  possession  thereof,  but  was  ousted  and 
dispossessed  of  said  premises  by  due  course  of  law,  said  defendant  not  having  a  good 
and  sufficient  title  to  said  premises  at  the  time  he  executed  and  delivered  said  deed 
toEF. 

FourtiL  The  plaintiff  has  sustained  damages  in  the  sum  of  $ . 

[Add  prayer.'\ 

No.  149. 

Covenant  Against  Incumbrances.^ 

First.  The  plaintiff  alleges  that,  on  the day  of .  said  defendant,  in  con- 
sideration of  the  sum  of  $ ,  delivered  to  plaintiff  a  warranty  deed  of  that  date,  duly 

executed,  and  thereby  sold  and  conveyed  to  plaintiff  the  following  described  lands: 
[describe  lands']. 

Second.  By  said  deed  defendant  covenanted  as  follows: 

[  Copy  covenant.  ] 

Third.  Said  premises  were  not  free  from  incumbrances  at  the  time  of  the  execu- 
tion and  delivery  of  said  deed,  but  [state  what  incumbrances^  and  the  amount  required 
to  be  paid  to  remove  the  same] ;  the  plaintiff  was  compelled  to  remove  said  incum- 
brances, and  paid  *  the  sum  of  $ to  discharge  the  same,  of  all  which  the 

defendant  was  duly  notified. 

Fourth.  No  part  thereof  has  been  paid.  The  plaintiff  has  sustained  damages  in 
the  sum  of  $ ,  with  interest  from  the  —  day  of . 

[Add  prayer.'\ 


'  It  seems  to  be  necessary  to  allege 
that  the  several  purchasers  entered  into 
possession  t  because,  if  the  possession  is 
broken,  the  covenant  would  cease  to  run 
with  the  land.  See  Scott  v.  Twiss,  4 
Neb.  133,  and  cases  cited. 

•  An  incumbrance  by  way  of  taxes 
must  be  6rst  paid  off  before  a  vendee  can 
plead  the  same  as  a  set-off.  Mills  v. 
Saunders,  4  Neb.    19a       A  covenant 


against  incumbrances  does  not  run  with 
the  land  in  Nebraska  and  some  other 
states.  Chapman  v.  Kimball,  7  Neb. 
399.  A  different  rule,  however,  prevails 
in  some  of  the  states. 

*  An  action  for  breach  of  the  con- 
tract will  lie  whether  the  incumbrance  is 
paid  or  not.  In  such  case  only  nominal  or, 
at  most,  actual  damages  can  be  recovered. 
Nesbitt  V.  Campbell,  5  Neb.  432. 
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No.  160. 

Devisee  of  Grantee  v.  Grantor. 

First.  The  plaintiff  alleges  that  on  the clay  of ,  said  defendant,  in  con- 
sideration of  the  sum  of  $ ,  delivered  to  E  F  a  deed  of  that  date,  duly  executed, 

and  thereby  sold  and  conveyed  to  said  E  F  the  following  described  lands:  [describe 
Ihemi,  which  deed  contained  a  covenant,  as  follows :   \copy  eavenani]. 

Second.  Said  E  F  entered  into  possession  of  said  premises  under  said  deed,  and, 
on  or  about  the  day  of ,  made  his  last  will  and  testament  in  writing,  prop- 
erly signed  and  attested,  and  thereby  devised  said  premises  to  plaintiff  [and ], 

and  afterward,  without  changing  said  will  as  to  said  devisee,  on  or  about  the day 

of ,  died,  he  at  that  time  having  his  domicile  in county, . 

Third.  Said  will  was  thereafter  duly  admitted  to  probate  in  the  county  court  of 

county,  [Nebraska],  and  a  certificate  of  such  proof  duly  indorsed  thereon,  signed 

by  the  county  judge  and  attested  by  his  seal,  and  an  attested  copy  thereof  recorded  in 
the  registry  of  deeds  in county. 

Fourth.  The  plaintiff  thereupon  entered  into  possession  of  said  premises  under 
said  will,  but  was  ousted  and  dispossessed  thereof  by  due  course  of  law,  said  defend- 
ant not  having  a  good  and  sufficient  title  to  said  premises  at  the  time  he  executed  and 
delivered  said  deed  to  said  E  F. 

Fifth.  The  plaintiff  has  sustained  damages  by  reason  of  the  premises  in  the  sum 
of  $ . 

[Add  prayer,]  ,  • 

Mo.  151. 

V^ARRANTY    OF    QUANTITY.* 

First  The  plaintiff  alleges  that  on  the day  of  ■  ,  the  defendant,  in  con- 
sideration of  the  sum  of  $ ,  then  paid,  conveyed  to  the  plaintiff  the  following 

described  lands,  viz.:  [describe  the  lands'],  and  in  his  deed  of  conveyance,  executed  and 
delivered  to  the  plaintiff,  warranted  said  [farm]  to  contain  [sixty]  acres  of  land. 

Second.  Said  farm  contained  but  [forty]  acres  of  land,  and  the  defendant  by  said 
deed  conveyed  no  greater  quanti^  to  the  plaintiff,  and  by  reason  thereof  the  plaintiff 
has  been  deprived  of  twenty  acres  uf  land  warranted  in  said  deed. 

Third.  By  reason  of  the  premises  the  plaintiff  has  sustained  damages  in  the  sum 
of$ 

[Add  prayer,] 

No.  152. 

Heirs  v.  Grantor. 

First.  [As  infurm  ijo.] 

Second.  Said  E  F  entered  into  possession  of  said  premises  under  said  deed,  and 

while  in  possession  of  the  same,  on  or  about  the day  of ,  died;  thereupon 

all  the  estate  of  said  E  F,  including  said  premises,  descended  to  the  plaintiffs,  who  are 
his  children,  who  on  the  same  day  entered  into  the  pus.sess:oii  of  said  premises,  but  were 
thereafter  ousted  and  dispossessed  of  the  same  by  course  of  law,  said  defendant  not  hav- 
ing a  good  and  sufficient  title  to  said  premises  at  the  time  he  executed  said  deed  to  E  F. 

Third.  The  plaintiffs  have  sustamed  damages  in  the  premises  in  the  sum  of  $ , 

[Add  pray  tr.] 

^  A  covenant   of  this  kind  is  not        such  covenant  has  been  a  wise  precaution 
usually  inserted  in  deeds,  although  cases        on  the  part  of  the  purchaser, 
frequently  arise  where  the  msertion  of 
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No.  163. 

For  Breach  of  Covenant  of  Quiet  Enjoyment. 

First.  The  plaintifT  alleges  that  on  the day  of ,  the  defendant,  A  D,  and 

his  wife,  C  D,  in  consideration  of  the  sum  of  $ ,  then  paid,  delivered  to  the  plaintiff 

a  deed  for  the  following  described  land,  viz.  [describe  iand],  which  deed  contained  a 
covenant  for  quiet  enjoyment  as  follows: 

{Copy  covenant.] 

Second.  \NegaUve  the  covenant,]  As  that  the  plaintiff,  on  receiving  said  deed, 
took  possession  of  .said  premises,  but  has  not  been  ]'>ermitted  to  j)eaceably  enjoy  the 
same,  nor  to  receive  the  rents,  issues  and  profits  of  said  land,  but,  on  the  contrary,  one 
E  F,  at  the  time  the  defendants  executed  said  deed,  was  the  owner  of  said  premises, 
and  afterward,  on  the  day  of ,  did  lawfully  eject  the  plaintiff  from  the  pos- 
session thereof,  and  still  excludes  the  plaintiff  from  said  possession. 

Third.  That  by  reason  thereof  the  plaintiff  has  been  deprived  of  said  premises 

and  of  the  sum  of  $ by  him  laid  out  and  expended  thereon  for  improvmg  the 

same,  in  the  belief  that  he  was  the  owner  thereof,  and  for  $ costs  and  charges 

expended  in  defending  the  title  to  the  same,  in  all  10  his  damage  in  the  sum  of  $ 

{Add  prayer  ] 

No.  164. 

On  Covenant  of  Grantee  to  Build  on  Land. 

First.  The  plaintiff  alleges  that  on  the day  of ,  he  was  the  owner  and 

in  possession  of  the  following  descnbixl  lands  [describe  land]  and  on  said  day  laid 

the  same  out  into  streets,  lots  and  blocks  [as  an  addition  to  the  city  of ],  and 

offered  said  lots  for  sale  for  the  purpose  of  erecting  dwelling-houses  thereon. 

Second  That  the  erection  of  dwelling-houses  on  the  lots  so  sold  greatly 
enhaiiced  the  value  of  the  remaining  lots  in  said  addition  belonging  to  the  plaintiiC 
The  defendant,  therefore,  at  the  date  aforesaid,  in  consideration  that  the  plaintiff  would 
sell  him  lot  i  in  block  2  in  said  addition  for  the  sum  of  $100,  undertook  by  his 
covenant  to  erect  thereon  a  dwelling  house  of  the  following  dimensions  [state  in  full] 
to  cost  not  less  than  $3,500,  and  have  the  same  finished  and  complete  on  or  before  the 
day  of . 

Third.  That  in  consideration  of  said  covenant  and  agreement  on  the  part  of  said 
defendant,  the  plaintiff  did  on  said  day  sell  and  convey  to  said  defendant  the  aforesaid 
lot  for  the  sum  of  $100,  the  actual  value  thereof  at  that  time  being  the  sum  of  $500, 
but  the  defendant  has  wholly  failed  to  erect  said  dwelling,  but,  on  the  contrary,  has 
permitted  said  lot  to  remain  vacant  and  unoccupied. 

Fourth.  The  defendant  is  indebted  to  the  plaintiff  for  the  difference  between  the 
price  paid  and  the  actual  value  of  said  lot,  to  wit,  the  sum  of  $400,  and  also  for  the 
damages  sustained  by  a  breach  of  said  covenant  in  depreciating  the  value  of  the 
plaintifTs  remaining  lots  in  said  addition,  to  wit,  $1,000.  The  plaintiff  has  sustained 
damages  in  the  sum  of  $1,400. 

{Add  prayer.] 

No.  155. 

For  Breach  of  Covenant  Against  Nuisances. 

First.     The  plaintiff  alleges  that  on  the  -—  day  of  ,  the  plaintiff,   for  the 

consideration  of  $ ,  and  the  further  consideration  ol  a  covenant  m  said  deed  here- 
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after  mentioned,  sold  and  conveyed  to  the  defendant  the  following  lands  [describe 

Second.  That  said  deed  of  conveyance  contained  a  covenant  as  follows  \copy 
covenant^^  whereupon  said  deed  was  delivered  by  the  plaintiff  to  said  defendant  and 
accepted  by  him,  and  he  thereby  became  bound  by  its  terms  and  conditions. 

Third.  The  defendant  has  erected  thereon,  and  keeps  and  permits  to  remam 
thereon  [negative  the  words  of  the  covenant  ]  as  a  slaughter  hou^e  where  cattle,  shee]) 
and  swine  are  slaughtered,  and  blood  and  ofial  therefrom  create  a  stench  and  nuisance 
in  the  vicinity  of  said  premises. 

Fourth.  [State  any  facts  tending  to  show  a  special  injury. '\  As,  the  plaintiff 
resides  in  a  dwelling  about  100  feet  from  said  premises,  and  said  dwelling  is  thereby  ren- 
dered uninhabitable,  and  said  property  theteby  diminished  in  value  the  sum  of  $  ^•^. 

Fifth.  The  plaintiff  has  sustained  damages  in  the  sum  of  $  — ^. 

[Add  prayer.\ 


DANGEROUS   ANIMALS. 

No.  156. 

First  The  plaintiff  alleges  that  on  the day  of  ^^,  and  from  thence  until 

and  at  the  time  of  the  damage  and  injury  to  the  plaintiff  hereinafter  mentioned,  said 
defendant  wrongfully  kept  a  certain  dog  during  all  that  time,  well  knowing  that  said 
dog  was  accustomed  to  attack*and  bite  mankind. 

Second.  On  the  day  of ,  while  the  defendant  was  the  owner  of  the 

same,  said  dog  did  attack      and  bite  the  plaintiff  [describe  the  injuries  received],  and 

thereby  the  plaintiff  became  sick  and  lame,  and  so  continued  for  the  space  of 

months  then  next  following,  and  was  prevented  during  all  that  time  from  attending  to 

his  lawful  business,  and  necessarily  expended  the  sum  of  $ in  endeavoring  to  be 

cured  of  said  sickness  and  lameness,  to  the  damage  of  plaintiff  in  the  sum  of  $ . 

[Add  prayer,} 

No.  157. 

Action  for  Damages  for  Animals  Killed  by  Dog. 

[Follow  the  preceding  form  to  the  *  then  say] :  bite  and  injure  sheep,  cattle,  etc. 

Second.  On  the day  of ,  while  the  defendant  was  the  owner  of  the  same, 

said  dog  did  attack,  chase,  bite  and  worry lambs,  the  property  of  the  plaintiff, 

of  the  value  of  $ ,  by  reason  whereof  [twenty]  of  said  lambs,  of  the  value  of  $ 

died,  and  the  residue  were  greatly  terrified,  damaged  and  injured,  and  rendered  of  no 
use  or  value  to  the  plaintiif,  to  his  damage  in  the  sum  of  $ . 

[Add  prayer,] 

DECEIT;    FALSE    REPRESENTATIONS. 

No.  158. 

For  Falsely  Representing  a  Third  Person  Fit  to  be 

Trusted. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  was.  and 

from  thence. hitherto  and  still  is,  engage.l  in  the  business  of  ^— . 
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Second.  On  said  day  one  £  F  applied  to  the  plaintiff  and  requested  him  to  sell 
goods  on  credit  to  the  said  E  F,  in  the  way  of  plaintiff's  said  business. 

Third.  The  plaintiff  being  unacquainted  with  the  character  and  circumstances  of 
said  £  F,  was  then  and  there  referred  by  him  to  the  defendant  for  information 
respecting  the  same,  whereof  the  defendant  afterward  had  notice  from  one  G  H,*lhe 
servant  of  the  plaintiff,  and  the  said  defendant  was  then  and  there  interrogated  by  said 
G  H,  on  the  part  of  the  plaintiff,  respecting  the  character  and  circumstances  of 
said  £  F. 

Fourth.  The  defendant,  well  knowing  the  premises,  and  that  said  E  F  was  then 
in  bad  and  insolvent  circumstances,  and  unfit  to  be  trusted  for  goods  on  credit,  on 

the Jay  of ,  falsely  and  fraudulently,  in  answer  to  certain  questions  then  and 

there  put  to  said  defendant  by  said  G  H,  on  the  part  of  the  said  plaintiff,  respecting 
the  character  and  circumstances  of  the  said  £  F,  represented  and  affirmed  [^^r^  set 
forth  the  misrepresentations,  as  thus"]:  The  defendant  knew  the  said  E  F,  and  had 
done  a  deal  of  business  with  him,  and  had  taken  considerable  of  E  F's  money,  and 
that  the  defendant  then  did  business  with  the  said  E  F,  and  that,  upon  the  whole,  the 
defendant  believed  the  said  E  F  to  be  a  good  man  [thereby  then  and  there  meaning 
that  the  said  defendant  believed  the  said  E  F  to  be  a  man  in  good  circumstances,  and 
ft  to  be  trusted  with  goods  on  credit"^. 

Fifth.  In  consequence  of  said  representation  and  affirmation  so  made  by  said 
defendant  to  said  G  H,  and  the  plaintiff  not  knowing  to  the  contrary,  but  believing 
therefrom  that  said  £  F  was  a  man  in  good  circumstances  and  fit  to  be  trusted, 

afterward,  on  the day  of ,  and  on  divers  other  days  between  that  time  and 

the day  of ,  was  induced  to  give  credit  to  said  £  F,  and  did  then  sell  and 

deliver  to  him  divers  goods  on  credit,  to  the  amount  of  $ ,  whereas  in  truth  and 

in  fact  [here  negative  t/ie  truth  of  defendant  s  representations,  thus'"]  the  said  £  F,  at 
the  time  the  said  defendant  made  the  representation  and  affirmation  to  the  said  G  H, 
as  aforesaid,  was  in  bad  and  insolvent  circuiiistances,  and  not  fit  to  be  trusted  for 
goods  on  credit;  and,  in  fact,  the  said  defendant  did  not,  at  that  time,  do  business  with 
said  £  F,  and  the  defendant  did  not  believe  the  said  £  F  to  be  a  good  man,  but,  on 
the  contrary,  at  that  time  well  knew  the  said  £  F  was  then  in  bad  and  insolvent  cir- 
cumstances, and  not  fit  to  be  trusted  with  goods  on  credit.  The  price  of  said  goods 
is  still  wholly  due  and  unpaid  to  plaintiff,  and  the  plaintiff  will  wholly  lose  the 
same,  to  his  damage  in  the  sum  of  $ . 

[Add  prayer"]. 

No.  159. 

For  False  Representations  to  a  Purchaser  of  Public 
House  as  to  the  Amount  of  Business,  etc. 

First.  The  plaintiff  alleges  that  on  the day  of ,  said  defendant  was  pos- 
sessed [state  character  of  title]  of  a  certain  public  house  in  the  town  of ,  in  

county,  known  by  the  name  of  *'  The  Swan,**  and  carried  on  therein  the  business  of  an 
innkeeper  and  dealer  in  wines  and  spirits. 

Second.  Said  defendant  being  desirous  of  selling  said  property  and  business  and 
the  good  will  of  the  same,  falsely  and  fraudulently  represented  to  the  plaintiff  that 
[state  the  misreptesentations^  as  near  as  possible,  m  the  words  used,  thus:]  the  said 
public  house  was  then  selling  l^etween  seven  and  eight  butts  of  ale,  wine  and  spirits 
per  month,  amounting  to  about  the  sum  of  $ ,  etc. 

Third.  The  plaintiff,  confiding  in  said  representations  of  defendant,  purchased 
said  premises  and  the  good  will  thereof  for  the  sum  of  $ ,  and  the  household 
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fiirnitare,  fixtures,  utensils  and  efTects  then  upon  the  premises,  for  the  further  sum  of 
$ .,  which  sums  of  money  were  then  and  there  duly  paid. 

Fourth.  The  business  of  said  public  house  was  not  before  nor  at  the  time  of 
making  said  false  representations  between  seven  and  eight  butts  per  month,  but  had 

been  and  was  but  one  butt  per  month,  and  did  not  exceed  the  sum  of  $ ,  etc.,  as 

said  defendant  at  the  time  of  making  said  false  representations  well  knew;  and  the 
principal  business  of  said  public  house  is  and  was  the  sale  of  wmes  and  spirits. 

Five.  Said  premises  and  good  will  are  of  but  little  value,  and  the  plaintiff  has 
sustained  damages  in  the  premises  in  the  sum  of  $ 

[Add  prayer.'^ 

No.  160. 

For  Deceit  in  the  Exchange  of  Property. 

First.  The  plaintiff  alleges  that  on  the  day  of  ,  the  plaintiff,  being 

possessed  of  a  certain  horse  of  the  value  of  $ ,  and  the  defendant  being  possessed 

of  a  certain  horse,  they  entered  into  an  agreement  to  exchange  horses  upon  the 
following  terms,  viz. :  The  plaintiff  to  deliver  to  defendant  his  said  horse  and  the  sum 
of  $ for  the  horse  of  the  defendant. 

Second.  The  defendant,  to  induce  plaintiff  to  make  said  exchange,  falsely  and 
knowingly  represented  to  the  plaintiff  that  said  horse  of  defendant  was  [sound] 
[stiite  the  representation]  so  far  as  he  knew,  said  defendant  well  knowing  that  said 
horse  was  not  [sound]. 

Third.  The  plaintiff,  relying  upon  said  representations,  then  exchanged  horses 
with  the  defendant  upon  the  terms  aforesaid,  and  paid  the  defendant  said  money. 

Fourth.  At  the  time  of  said  exchange  said  horse  of  the  defendant  was  not 
[sound],  but,  on  the  contrary,  then  was  and  still  is  unsound,  and  was  then  and  now 
IS  of  little  [or  no]  value.     To  the  plaintiff's  damage  in  the  sum  of  $ . 

[Add  prayer,] 

No.  161. 

'  Deceit  in  the  Sale  of  a  Horse. 

First  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff,  at  defend- 
ant's request,  bargained  with  said  defendant  to  buy  of  him  a  certain  horse,  for  the 
sum  of  $ .                                    ^ 

Second.  Said  defendant,  to  induce  plaintiff  to  purchase  said  horse  for  said  sum, 
falsely  and  fraudiilently  represented  that  said  horse,  so  far  as  he  knew,  was  sound, 
etc.,  and  the  plaintiff,  relying  upon  said  representations  of  the  defendant,  did  then 
purchase  said  horse  of  him  for  the  sum  of  $ ,  then  duly  paid. 

Third.  Said  horse,  at  the  time  of  making  said  representations  and  sale,  was  not 

soand,  as  the  defendant  well  knew,  but  [state  in  what  particulars  the  representations 

were  falsest  and  said  defendant  falsely  and  fraudulently  deceived  said  plaintiff  in  the 

sale  of  the  same  [state  special  damages,  if  any],  to  the  damage  of  plaintiff  in  the 

sum  of  $ • 

[Add  prayer.] 

No.  1619. 

For  Selling  Goods  as  of  One  Quality  which  were 

OF  Another. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff,  at  defend- 
ant's request,  bargained  with  said  defendant  to  buy  of  him  one  thousand  sacks,  of 
ninety ^eight  pounds  each,  of  superfine  flour,  for  the  sum  of  $ • 
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Second.  Said  defendant,  to  induce  plaintifT  to  purchase  said  flour  for  said  sum, 
falsely  and  fraudulently  represented  said  flour  to  be  of  the  best  quality  of  winter  wheat 
flour,  and  the  plaintiff,  relying  upon  said  representations  of  the  defendant,  thereupon 
purchased  said  flour  for  the  said  sum  of  $ . 

Third.  Said  flour  was  not  the  best  quality  of  winter  wheat  flour,  as  was  falsely 
represented  by  the  defendant,  but  was  made  from  an  inferior  variety  of  spring  wheat, 
and  was  of  but  little  value,  of  all  wh'ich  the  defendant  then  well  knew,  but  falsely  and 
fraudulently  deceived  plaintiff  in  the  sale  thereof,  to  his  damage  in  the  sum  of  $ . 

[Add  pny^.] 

Mo.  163. 

For  Falsely  Representing   ajjd    Selling  a  Tract  of 

Land  for  More  than  was  in  It. 

First.  The  plaintiff  all^;es  that  on  the day  of  ^— ,  the  plaintiff,  at  defend- 
ant's request,  bargained  with  said  defendant  to  buy  of  him  a  piece  of  land  situate 

in ,  in county,  for  the  sum  of  $ ,  which  piece  of  land  the  defendant 

falsely  represented  to  contain acres. 

Second.  The  plaintiff,  relying  upon  said  representations  of  defendant,  and  believ- 
ing that  said  piece  of  land  contained acres,  purchased  the  same,  and  then  and 

there  paid  the  defendant  therefor  the  said  sum  of  $ . 

Third.  Said  piece  of  land  did  not  contain  acres,  but  only  acres,  all 

which  the  defendant  well  knew  at  the  time  of  makmg  said  false  representations 
and  sale. 

Fourth.  The  plaintiff  has  sustained  damages  in  the  piemises  in  the  sum  of  $  . 

[Add  pray  er,'\  ^ 

No.  164. 

For  Fraudulently  Delivering  a   Smaller  Quantity 

OF  Goods  than  Pretended. 

First.  The  plaintiff  alleges  that  on  the  day  of  ,  the  plaintiff,  at  defend- 
ant's request,  bargained  with  said  defendant  to  buy  of  him  one  hundred  tons  of  coal, 
for  the  price  of  $ per  ton. 

Second.  On  the  day  and  year  aforesaid  said  defendant,  intending'  to  defraud  the 
plaintiff,  did  fraudulently  and  deceitfully  deliver  to  plaintiff  only  nmety  tons  of  coal 
for  said  quantity  of  one  hundred  tons,  and  was  paid  the  sum  of  $ therefor. 

Third.  Said  coal  is  deficient  in  quantity  ten  tons,  as  the  defendant  then  well  knew. 
The  plaintiff  has  sustaiiled  damages  in  the  sum  of  $ . 

[Add  prayer. "[ 

No.  16(ir. 

For  Selling  Liquids  by  Short  Measure. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  purchased 

from  the  defendant  five  hundred  gallons  of for  the  price  of  $ per  gallon. 

Second.  On  the  day  aforesaid  the  defendant  delivered  to  the  plaintiff  a  quantity 

of  said under  said  contract,  and  falsely  and  fraudulently  represented  to  the  plamtitf 

that  the  same  contained  five  hundred  gallons,  when  in  fact  said  defendant  delivered 
but  four  hundred  gallons,  as  he  well  knew. 

Third.  Said was  deficient  m  quantity  one  hundred  gallons,  to  the  damage  of 

plaintiff  in  the  sum  of  $  -^. 

[Add  prayer. \ 
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No.  166. 

Fraudulent    Subscription  to   Mining  or    Corporate 

Stock. 

First.  The  plaintifT  alleges  that  on  the day  of  ^— ,  the  defendant  falsely  and 

fraudulently  represented  to  the  plaintiff  that  the  Golden  Hour  Mining  Company,  of 

which  he  \v;i^s  secretary,  was  duly  organised  under  the  laws  of  the  state  of »  and 

\\-as  possessed  of  a  valuable  gold  mine  in Gulch,  in  5uiid  state,  from  which  was 

taken  by  said  company  —  tons  of  gold  bearing  ore  per  day  of  the  value  of  $ . 

Second.  That  the  capital  stock  of  said  company  was  fixed  at  the  sum  of  $ , 

nearly  ail  of  which  had  been  taken ;  that  among  the  stockholders  of  said  company 
were »  , ,  men  of  known  sagacity  in  commercial  transactions,  whose  judg- 
ment was  entitled  to  great  weight. 

Third.  That,  relying  upon  these  repre.«entations,  the  plaintiff  subscribed  for  ten 

bhares  of  said  stock,  and  paid  theretor  in  cash  the  sum  of  $ ,  being  the  full  value 

thereof. 

Foarth.  On  the  —  -  day  of ,  the  plaintiff  discovered  that  said  company  did  not 

possess  a  gold  mine  from  which  gold-bearing  ore  had  been  or  then  was  being  taken 
out,  and  that  such  alleged  mine  was  located  upon  mining  property  to  which  another 
coaipany  possessed  the  title,  and  was  of  no  value  whatever,  as  said  defendant  well 

knew  when  he  made  said  representations,  and  the  stock  owned  by , , , 

consisted  of  one  share  each,  which  said  defendant  had  given  to  them  with  the  fraud- 
ulent purpose  of  misleading  others. 

Fifth.  Said  stock  is  of  no  value  whatever. 

The  plaintiff  has  sustained  damages  in  the  premises  in  the  sum  of  $  ^— . 

[j4J{i  prayer. "[ 

No,  167. 

Against  Fraudulent  Purchaser  and  his  Assignee. 

First.  The  plaintiff  alleges  that  on  the  — -  any  of ,  the  defendant,  C  D,  for 

the  purpose  of  obtaining  a  large  quantiiy  of  goods  from  the  plaintiff  on  credit,  repre- 

sented  to  plaintiff  that  he  was  engaged  in  the  reiad  [drygoodsl  business  at ,  and 

that  he  had  been  so  engaged  for  — —  years  last  past,  and  that  he  was  worth  over  and 
above  all  debts  and  exemptions  the  sum  of  $ . 

Second.  The  plaintiff,  relying  upon  these  representations  of  said  defendant,  was 
thereby  induced  to  and  did  sell  to  him  goods  on months  credit  of  the  value  of 

$ . 

Third.  Said  defendant  at  the  time  of  making  said  purchase  was  not  possessed  of 

goods  of  the  value  of  $  — ^,  or  any  other  sum  in  excess  of  property  exempt  by  law,  as 

he  then  well  knew,  and  on  the day  of  — -,  the  plaintiff,  on  ascertaining  the  fact, 

rescinded  the  sale  of  said  goods  and  held  the  same  for  nought,  and  so  notified  said 

defendant. 

Fourth.  On  the  — —  day  of  ^— ^  said  defendant  claimed  to  have  transferred  said 
goods  for  a  valuable  consideration  to  E  F,  but  the  plaintiff  alleges  that  said  tran.sfer 
is  without  consideration  and  to  defraud  the  plaintiff  of  his  property,  and  that  said 
E  F  is  not  a  bona  fide  purchaser 

Fifth.  The  plaintiff,  therefore,  prays  for  the  possession  of  said  goods  and  his  costs; 
but  in  case  possession  thereof  cannot  be  had,  that  he  have  judgment  against  both  of 
said  defendanu  for  the  sum  of  $  '-^-,  and  costs  of  suit. 
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DIVORCE   AND   ALIMONY. 

Mo.  168. 

Divorce  for  Adultery,  for  Custodv  of  Children,  and 

FOR  Alimony. 

First    The  plaintiflT  alleges  that  on  the day  oF  ,  at .  in  [this  slate], 

she  u-as  married  to  the  defendant,  and  has  since  resided  therein,  and  has  ever  since 
said  marriage  conducted  herself  toward  the  defendant  as  a  faithful,  chaste  and  obe- 
dient wife. 

Second.  The  plaintiff  further  represents  that  said  defendant,  regardless  of  his 

nuntal  duties  and  obligations,  on  the  day  of  ,  at  No.  , street,  in 

the  ciiy  of ,  committed  adultery  wiih  one [or  tf  the  name  is  unkno7vn  the 

aUi^^ation  may  be ^  ^"^luith  a  woman  whose  name  ts  ttnknown  to  the  plaintiff '"'\,  with- 
out  the  consent  or  connivance  of  the  plaintifT,  and  the  plaintiff  has  not  cohabited  with 
the  defendant  since  the  discovery  of  such  offense. 

Third.  The  following  children  are  the  issue  of  said  marriage,  to  wit*  [^ive  names 
and  ages'\. 

Fourth.  The  plaint ifT  further  represents  that  said  defendant  is  a  man  of  vicious 
and  vulgar  habits,  and  is  wholly  unfit  to  be  intrusted  with  the  care,  custody  and  edu- 
cation of  children. 

Fifth.  The  defendant  is  the  owner  in  fee  of  the  following  described  real  estate, 

to  wit:  [describe  //],  of  the  value  of  $ ,  and  is  also  possessed  of  personal  property 

consisting  of  [describe  properfy'\,  of  the  value  of  about  $ ,  and  the  plaintiff  is 

entirely  without  means  to  support  herself  and  said  children,  or  to  prosecute  this 
action,  and  said  defendant  wholly  neglects  and  refuses  to  supply  the  necessities  of  the 
plaintiff  and  said  children. 

The  plaintiff,  therefore,  prays  that  she  may  be  divorced  from  said  defendant,  and 
that  she  may  be  given  the  custody  of  said  children^  and  that  said  defendant  be  decreed 
to  pay  her  reasonable  ahmony,  and  for  such  other  relief  as  equity  may  require. 

No.  169. 

For  Willful  Abandonment  where  the  Marriage  was 

NOT  Solemnized  in  the  State. 

First.  The  plaintiff  complains  of  the  defendant,  and  alleges  that  for months 

immediately  preceding  the  time  of  filing  this  petition  she  has  been  a  resident  of 

county  in  this  state. 

Second.  That  on  the  — ^  day  of  ,  at  — — ,  in  the  state  of ,  she  was 

married  to  the  defendant,  and  has  ever  since  conducted  herself  toward  said  defendant 
as  a  faithful,  chaste  and  obedient  wife. 

Third.  The  defendant,  disregarding  his  duties  as  a  husband,  on  the day  of 

,  willfully  deserted  the  plaintiff,  and  for  more  than  two- years  last  past  has  l^een 

willfully  absent  from  her  without  a  reasonable  or  just  cause. 

The  plaintiff,  therefore,  prays  that  she  may  be  divorced  from  said  defendant,  and 
that  she  may  have  such  other  relief  a<s  equity  may  require. 
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No.  170. 

For  Physical  Incapacity. 

First  and  Second.  [As  in  preceding  form.  ] 

Third.  At  the  time  of  said  marriage  the  defendant  Mas,  and  ever  since  has 
remained,  physically  incapable  of  consummating  said  marriage  by  sexual  intercourse 
of  the  parties  by  reason  of  the  following  incurable  personal  defects,  to  wit:  \state  the 
nature  of  the  incapeutty^^  which  incapacity  was  well  known  to  the  defendant  at  the 
time  of  said  marriage,  but  was  unknown  to  plaintifil 

\Contlnue  as  tn  preceding  form,  ] 

No.  171. 

Habitual  Drunkenness. 

First  and  Second.  [As  in  No,  i6gJ\ 

Third.  The  plaintiff  further  represents  that  said  defendant,  wholly  regardless  of 
his  obligations  as  a  husband,  soon  after  said  marriage  commenced  the  excessive  use  of 
intoxicating  liquors,  and  has  for  two  years  last  past  been  an  habitual  drunkard. 

[Continue  cu  in  No  /^9*] 

No.  179. 

Extreme  Cruelty. 

First  and  Second.  [As  in  No  /&g.] 

Third.  The  plaintiff  further  represents  that  on  or  about  the  ^—  day  of——,  the 
defendant,  regardless  of  his  duties  as  a  husband,  was  guilty  of  extreme  cruelty  toward 
the  plaintiff  without  any  cause  or  provocation  on  her  part  [state  each  act  of  violence 
according  to  the  facts]. 

No.  173. 

Imprisonment. 

First  and  Second.  [As  in  No.  /6g.] 

Third.  At  the term  of  the  district  court  of county,  and  before  this  action 

was  commenced,  the  defendant  was  duly  convicted  of  the  crime  of  ,  and  was 

thereupon  sentenced  bysaid  court  to  confinement  in  the  penitentiary  of  the  state  for 
[three]  years,  which  sentence  and  judgment  still  remain  in  full  force  and  not  reversed, 
and  said  defendant,  in  pursuance  of  said  sentence,  is  now  confined  in  said  peniten- 
tiary. 

No.  174. 

Prior  Marriage.  ^ 

First  and  Second.  [As  in  No.  i6g,] 

Third.  The  plaintiff  avers  that  at  the  time  the  defendant  was  married  to  plaintiff 
be  had  a  former  wife  living,  to  whom  he  had  been  prior  to  that  time  lawfully  joined  in 
marriage. 

^  A  second  marriage  in  a  case  of  this        tainmg  a  decree  is  to  conclusively  settle 
kind  is  void,  and  the  only  object  of  ob-        its  invalidity. 
4a 
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No.  1-35. 

Prior  Marriage,  and  that  the  Issue  ok  the  Second 
Marriage  be  Adjudged  Legitimate. 

First  and  Second.  [As  in  No.  ibg.  ] 

Third.  The  plaintifT  avers  that  said  defendant  and  one  E  F  were  married  at  » 

in  the  state  of ,  on  the day  of ,  and  that  they  cohabited  together  as 

husband  and  wife  until  about  the  -^—  day  of ,  since  which  time  the  said  E  F 

remained  absent  from  said  defendant,  and  she  had  at  no  time  prior  to  said  marriage 
with  plaintiff  either  seen  or  heard  from  him  during  said  period,  bat  was  informed  that 
he  was  dead,  and  so  believed,  and  said  marriage  vtith  plaintiff  was  entered  into  with 
the  full  belief  on  the  part  of  the  plaintiff  and  defendant  that  E  F  was  dead. 

Fourrh.  Said  E  F,  the  former  husband  of  the  defendant,  i§  now  living  at  .  and 

claims  the  defendant  as  his  wife. 

Fiflh.  The  issue  of  said  marriage  of  the  plaintiff  with  the  defendant  now  living  is 
as  follows :   \jsive  names  and  ages  of  children.  ] 

The  plainciff,  therefore,  prays  that  said  marriage  between  the  plaintiff  and  defend- 
ant  may  be  declared, null  and  void,  and  that  defendant  be  adjudged  not  entitled  to 
dower  in  plaintifPs  real  estate,  or  to  any  share  or  interest  in  his  personal  estate,  and 
that  said  marriage  be  decreed  to  have  been  contracted  in  good  faith  with  the  full 
belief  of  the  parties  that  E  F  was  dead,  and  that  the  children  of  said  marriage,  as 
aforesaid,  be  adjudged  legitimate  issue  of  the  plaintiff,  and  for  such  other  relief  as 
equity  may  require. 

No.  176. 

By  Parent  or  Guardian  on  the  Ground  of  Nonage. 

First.  The  plaintiff  is  the  father  \mother  or  guatdian\  of  A  B,  and  complains  of 
the  defendant  for  that  on  the day  of ,  said  A  B  intermarried  with  the  defend- 
ant at ,  in  the  state  of ,  and  said  A  B  has  continued  to  reside  at therein 

from  that  time  until  the  present. 

Second.  At  the  time  of  said  marriage  said  A  B  was  but  [fifteen]  years  of  age,  and 
incapable  of  contracting  marriage. 

Third.  Said  A  B  and  defendant  cohabited  together  until  about  the day  of 

,  since  which  time  they  have  not  cohabited  as  man  and  wife,  said  A  B,  at  the  time 

said  cohabitation  ceased,  being  less  than  [sixteen]  years  of  age. 

The  plaintiff,  therefore,  prays  that  said  marriage  between  said  A  B  and  the  defend- 
ant may  be  dissolved  and  declared  null  and  void,  as  provided  in  the  statute,  and  for 
luch  other  relief  as  equity  may  require. 

Mo.  177. 

Lunacy  of  Plaintiff. 

First  and  Second.  \As  in  No.  i6g.\ 

Third.  The  plaintiff  at  the  time  said  marriage  took  place  was,  and  for  several 
years  prior  thereto  had  been,  a  lunatic  and  of  unsound  romd,  and  entirely  incapable  of 
entering  into  the  marriage  relation,  of  all  which  the  defendant  had  due  notice  at  the 
time  of  said  marriage. 

Fouith.  The  plaintiff  is  now  entirely  recovered  from  his  aforesaid  lunacy,  and 
entirely  restored  to  his  reason,  memory  and  understanding,  and  has  been  so  restored 
for  about  [one  year]  last  past,  and  smce  his  restoration  to  reason  he  has  not  cohabited 
with  said  defendant. 
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The  plaintiff,  therefore,  prays  that  said  marriage  may  be  dissolved  and  declared  nail 
.and  void,  and  for  such  other  relief  as  equity  may  require. 


EMPLOYMENT  —  RECOVERY     OF     COMPENSATION 

THEREFOR. 

No.  178. 

Work  and  Labor 

First.  The  plaintiff  alleges  that  on  the day  of ,  he  commenced  work 

for  the  defendant  at  his  Teq^atSt^  2l&  [describe  character  0/ servtces\j  znA  continued  in 

his  employment  for  the  period  of months,  for  which  the  defendant  promised  to 

pay  him  the  sum  of  $ . 

Second.  No  part  of  said  sum  has  been  paid,  and  there  is  now  due  from  the 

defendant  to  the  plaintiff  for  said  services  the  sum  of  $ ,  with  mterest  from  the 

day  of . 


{Add  prayer. '\ 


No.  179. 


Implied  Contract  to  pay  for  Services. 

First.  The  plaintiff  alleges  that  on  the day  of ,  he  commenced  work  for 

the  defendant,  at  his  request,  as  [ ],  and  continued  in  his  employment  for  the  period 

of months,  for  which  services  the  defendant  promised  to  pay  him,  on  demand, 

such  sum  as  they  were  reasonably  worth. 

Second.  Such  services  were  reasonably  worth  the  sum  of  $ ,  and  on  the 

day  of ,  the  plaintiff  demanded  of  the  defendant  the  payment  of  said  sum. 

Third.  No  part  of  the  same  has  been  paid,  and  there  is  now  due  from  the 

defendant  to  the  plaintiff  thereon  the  sum  of  $ ,  with  interest  from  the day 

of . 


[Add  prayer.] 


No.  180. 


For  Services  as  Master. 


First.  The  plaintiff  alleges  that  on  the day  of 


— ,  the  plaintiff  entered 

into  the  service  of  the  defendant,  at  his  request,  as  master  of  the  steamboat ,  and 

continued  m  his  employment  as  such  master  for  the  period  of months,  for  which 

the  defendant  promised  to  pay  him  the  sum  of  $ . 

Second.  No  part  of  the  same  has  been  paid,  and  there  is  now  due  from  the 
defendant  to  the  plaintiff  thereon  the  sum  of  $ ,  with  interest  from  the day 

of . 

[Add  prayer. \ 

No.  181. 

By  Father  for  Services  of  Minor  Son.^ 

First.  The  plaintiff  alleges  that  on  the day  of ,  one  E  F  commenced 

work  for  defendant,  at  his  request,  and  continued  in  his  employment  for  the  period  of 
months,  which  services  were  reasonably  worth  the  sum  of  $ . 


'A  parent,  in  the  absence  of  any 
agreement  to  the  contrary,  is  the  proper 
party  to  bring  an  action  for  the  earnings 


of  his  minor  child.  Shute  v.  Dorr,  5 
Wend.  204,  Simpson  v.  Buck,  5  Lans. 
337J  McCoy  v   Huffman,  8  Cow.  84. 
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Second.  Said  £  F,  at  the  time  of  performing  said  labor  for  defendant,  was  but 
[sixteen]  years  of  age,  and  the  plaintiff  is  the  ^ther  of  said  £  F,  and  is  entitled  to 
recover  for  said  services 

Third.  No  part  of  said  debt  has  been  paid,  and  there  is  now  due  from  the 

defendant  to  the  plamtiff  thereon  the  sum  of  $ ,  with  interest  from  the daj 

of . 

[Add  prayer.] 

No.  189. 

By  Publisher  of  Newspaper  for  Advertising. 

First.  The  plaintiff  alleges  that  at  the  time  hereinafter  mentioned  the  plaintiflr 
was  and  now  is  the  proprietor  of  a  newspaper  called  the  [Daily  Union]«  published 
at  Vernon,  in  this  state. 

Second.  On  the  day  of  ,  the  plaintiff,  at  the  defendant's  reqnest, 

published  in  said  newspaper  loo  squares  of  advertisements  for  the  defendant,  which 
advertisements  were,  on  the  like  request,  continued  in  said  newspaper  for  the  period 
of  six  months. 

Third.  Said  advertising  was  reasonably  worth  the  sum   of  $ ,  no  part  of 

which  has  been  paid. 

[Add  prayer.1 

No.  18d. 

For  the  Value  of  Services  and  Material. 

First.  The  plaintiff  alleges  that  on  and  between  the day  of ,  and  the 

day  of ,  the  plaintiff,  at  defendant's  request,  furnished  the  material  and  repaired 

defendant's  bam,  situate  in  the  town  of . 

Second.  Plaintiff  furnished  to  repair  said  bam  : 

4  M  shingles,  at  $4  per  M $16  00 

16  pounds  of  shingle  nails,  at  6^  cents  per  lb   .. 100 

Plaintiff  performed  four  days*  labor,  at  $3  per  day 12  00 


$29  CO 
Third.  That  said  services  and  materials  were  reasonably  worth  the  sum  of  $29. 
No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendant  to  the 

plaintiff  thereon  the  sum  of  $ 

l^Add  prayer  ] 

No.  184. 

For  Services  and  Material  at  a  Price  Agreed  Upon. 

First.  [As  tn  preceding  form.  \ 

Second.  Plaintiff  furnished  to  repair  said  bam  4  M  shingles,  at  $4  per  M;  16 
pounds  of  shingle  nails,  at  6^  cents  per  pound  ;  and  performed  four  days*  labor,  at 
$3  per  day,  amounting  in  the  aggregate  to  the  sum  of  $29,  which  sum  the  defendant 
promised  to  pay  plaintiff.  No  part  of  the  same  has  been  paid,  and  there  is  now  due 
fi?om  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ . 

[Add  pr<kyerJ\ 

No.  185. 

Services  as  Teacher. 

First.  The  plaintiff  alleges  that  at  the  time  hereafter  mentioned  the  defendant 
and  now  is  a  school  district  duly  organized  under  the  laws  of  this  state,  and  on  the  - 
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day  of ,  the  pUuntifT,  at  the  defendant's  request,  commenced  to  teach  the  common 

school  of  said  district,  and  continned  to  teach  said  school  for  (he  period  of months, 

for  which  said  defendant  agreed  to  pay  him  the  sum  of  $ per  month,  amounting 

m  all  lo  the  sum  of  $ . 

Second.  No  part  thereof  has  been  padd,  and  there  is  now  due  from  the  defendant 

to  the  plaintiff  for  said  services  the  sum  of  $ ,  with  interest  from  the  day 

of . 

[Add  prayer.  ] 

As  Physician  and  Surgeon. 

First  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff,  at  defend- 
ant's request  [amputated  the  left  arm  of ],  for  which  defendant  agreed  to  pay 

plaintiff  the  sum  of  $ . 

Second.  No  part  of  the  same  has  been  paid,  and  there  is  now  due  from  the 

defendant  to  the  plamtiff,  for  such  services,  the  sum  of  $ ,  with  interest  from  the 

day  of . 

[Add  prayer,'\ 

No.  1S7. 

Discharge  Before  Expiration  of  Contract. 

First.  The  plaintiff  complains  of  the  defendant  for  that  on  the  —  day  of  ^— , 
the  defendant  employed  the  plaintiff  as  a  [farm  laborer]   for  the  term  of  [ten 

months]  commencing  [March  ist,  ,]  and  agreed  to  pay  the  plaintiff  for  said 

services  during  said  period  the  sum  of  $30  per  month,  and  that  thereupon  the  |^aintiff 

entered  upon  said  employment  and  continued  therein  until  the day  of  — — ,  when 

the  defendant  without  reasonable  cause  discharged  the  plaintiff,  and  refused  longer  to 
permit  him  to  contiuiie  in  his  service,  although  the  plaintiff  was  ready  so  to  do. 

Second.  That  the  plaintiff  was  unable  to  obtain  other  employment  dunng  said 
period,  and  has  thereby  lost  the  wages  which  otherM'ise  he  would  have  received  from 
the  defendant,  and  which  he  has  wholly  neglected  and  refused  to  pay  to  plamtiff,  to 
his  damage  in  the  sum  of  $ . 

[Add  prayer  \ 

No.  188. 

Against  Employ^  for  Refusal  to  Serve. 

First  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  and  defend- 
ant entered  into  a  contract,  by  the  terms ^  of  which  the  defendant  was  to  render  his 
services  as  [cashier]  to  the  plaintiff  for  the  period  of  [one  year]  from  the  first  day 

of ,  for  which  the  plaintiff  agreed  to  pay  him,  for  said  services,  the  sum  of  $100 

per  month. 

Second.  The  plaintiff  has  duly  performed  all  the  conditions  of  said  contract  on 

his  part  to  be  performed ;  and  the  defendant,  on  the  day  of ,  in  pursuance  of 

said  contract,  entered  into  the  plaintiff's  employment,  but  afterward,  on  the day 

of ,  without  reasonable  or  just  excuse,  abandoned  said  service,  and  has  since 

refused  to  perform  the  same. 

Third.  That  in  consequence  of  the  refusal  of  the  defendant  to  fulfill  said  contract 
the  plaintiff  was  unable  to  employ  a  person  capable  of  performing  the  duties  of 
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[cashier]  for  the  plaintiff  for  less  than  $150  per  month,  and  he  has  paid  that  sum  for 
such  services  to  one ,  from  the  day  of to  the day  of there- 
after.    The  plaintiff  has  sustained  damages  in  the  sum  of  $ , 

[Addpray€r,\ 


ESCAPES. 

No.  189. 

Escape  of  Debtor. 

First  The  plamtiff  alleges  that  on  the day  of ,  one  E  F,  being  indebted 

to  the  plaintiff  in  the  sum  of  $ ,  the  plaintiff  commenced  an  action  against  said 

£  F  in  the  district  court  of county  for  the  recovery  of  said  sum  of  $ . 

Second.  On  said  day  the  plaintiff  sued  out  of  the  clerk's  office  of  said  district 

court  an  order  of  arrest  in  due  form,  directed  to  the  sheriff  of county,  and 

requiring  said  sheriff  to  arrest  said  £  F  [recite  the  direction  in  the  order 0/ arres(\^ 
which  order  of  arrest,  together  with  a  copy  of  the  affidavit  upon  which  the  same  was 

issued,  were,  on  the  "—  day  of ,  delivered  to  the  defendant,  who  was  the  sheriff 

of county,  to  be  by  him  duly  executed. 

Third.  On  the day  of ,  said  defendant  arrested  said  £  F,  and  then  as 

such  sheriff  had  him  in  custody  under  said  order  of  arrest,  and  on  the of  the , 

without  the  license  or  consent  of  plaintiff,  and  without  any  portion  of  the  said  debt  of 
plaintiff  against  said  £  F  being  paid,  permitted  said  £  F  to  escape  out  of  his  custody 
and  to  go  at  large. 

Fourth.  Whereby  the  said  £  F  has  gone  beyond  the  reach  of  the  process  of  this 
court,  with  all  his  money  and  effects,  and  the  plaintiff  has  wholly  lost  his  said  claim 
against  him,  to  the  damage  of  the  plaintiff  in  the  sum  of  $        w 

[Add  prayer,'\ 

No.  190. 

For  NOT  Arresting  Debtor,  and  Making  False  Return. 

First  and  Second.  [As  in  preceding  form. "[ 

Third.  Said  £  F,  at  the  time  of  the  delivery  of  said  order  of  arrest  to  said  defend- 
ant, and  from  that  time  until  the  return  of  the  same,  was  within county,  and 

might  have  been  taken  and  arrested  by  said  defendant  under  said  order. 

Fourth.  The  defendant  wholly  neglected  his  duty  in  that  regard,  and  did  not  and 
would  not  arrest  the  said  £  F,  but  wholly  failed  therein. 

Fifth.  Said  defendant,  also  being  the  sheriff  of  said  county,  at  the  return  of  said 
order  of  arrest,  falsely  and  deceitfully  returned  upon  said  order  to  said  distnct  court 

that  the  said  £  F  was  not  found  in county,  and  the  said  £  F  did  not  appear  in 

said  court  at  the  return  of  said  order,  nor  has  he  appeared  at  any  other  time  therein 
or  given  bail  for  his  appearance. 

Sixth.  By  reason  of  the  premises  the  plaintiff  has  been  deprived  of  the  means  of 
recovering  said  claim  against  said  £  F,  and  has  wholly  lost  the  same,  to  his  damage 
in  the  sum  of  $  — r-. 

[Add  prayer.} 
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FORECLOSURE  OF   MORTGAGES   IN    EQUITY. 

Mo.  191. 

Foreclosure  of  Note  and  Mortgage. 

First.  The  plaintiff  alleges  that  on  the day  of >  said  defendant  made  and 

delivered  to  the  plaintiff  his  promissory  note,  in  writing,  in  the  words  and  figures 

following : 

"Chicago,  July  i, 

**  Two  years  after  date,  for  value  received,  I  promise  to  pay  A  B,  or  order,  the 

sum  of  $ ,  with  interest  at per  cent. 

«C  D.^* 

Second.  To  secure  the  payment  of  said  note  the  defendant,  on  said  day,  executed 
and  delivered  to  the  plaintiff  a  mortgage  deed,  and  thereby  conveyed  to.  the  plaintiff 

the  following   described    real    estate,  situate    in  county  ,  viz.  [describe 

premises]^  which  deed  contained  the  following  condition  : 

[Copy  cotu/ilicn,'] 

Third.  Said  mortgage  was  duly  recorded  in  the  office  of  the  recorder  of  real 
estate  mortgages,  of county,  on  the day  of . 

Fourth.  The  defendant  has  not  paid  the  amount  secured  by  said  mortgage,  as 
required  by  the  conditions  thereof,  whereby  said  mortgage  deed  has  become  absolute, 
and  there  is  now  due  upon  said  indebtedness  the  sum  of  $— ,  with  interest  from  the 
day  of . 

[Fifth. '  No  proceedings  at  law  have  been  had  for  the  recovery  of  the  debt  secured 
thereby,  or  any  part  thereof,  nor  has  said  debt,  or  any  part  thereof,  been  collected  and 
paid,  and  there  is  now  due  from  the  defendant  to  the  plaintiff  upon  said  note  and 
mortgage  the  sum  of  $ ,  with  interest  from  the day  of .] 

First.  The  plaintiff,  therefore,  prays  that  an  account  may  be  taken  of  the  amount 
due  thereon,  that  said  defendant  may  be  foreclosed  of  all  equity  of  redemption  or 
other  interest  in  said  mortgaged  premises,  and  that  said  premises  may  be  sold  accord- 
ing to  law,  and  out  of  the  proceeds  thereof  the  plaintiff  may  be  paid  the  amount 
adjudged  to  be  due -him  on  said  note  and  mortgage,  with  interest  and  costs  of  suit. 

Second.  That  the  defendant  be  adjudged  to  pay  any  deficiency  which  may  remain 
after  applying  the  proceeds  of  said  sale  to  the  pa3m[ient  of  said  debts,  and  for  such 
other  relief  as  may  be  just  and  equitable. 

No.  192. 

Mortgage  Where  no  Note  was  Given. 

First.  The  plaintiff  alleges  that  on  the  —^  day  of         ,  said  defendant,  to  secure 

the  payment  of  the  sum  of  $ ,  due  in years  from  that  date,  executed  and 

detivered  to  plaintiff  a  mortgage  deed,  and  thereby  conveyed  to  the  plaintiff  the 
following  described  real  estate,  etc. 

[Continue  as  in  preceding  /arm.] 

^  These  allegations  are  required  in  pose  of  the  statute  is  to  prevent  the 

some  of  the  code  states.    The  pioneer  in  oppression  of  the  debtor  by  limiting  the 

this  le^slation  seems  to  have  been  the  mortgagee  to  one  remedy  at  a  time. 
State  of  New  York.     The  evident  pur- 
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No.  198. 

Mortgagee    v.   Mortgagor    to    Foreclose    for    the 
WHOLE  Debt  upon  Default  in  Paying  Interest. 

First,  Second  and  Third.  [As  in  79/.] 

Fourth.  The  interest  on  said  note  and  mortgage,  which  became  due  on  the  — 

day  of ,  is  still  unpaid,  and  more  than days  have  elapsed  since  the  same 

became  due. .  The  plaintifT  elects,  as  is  provided  he  may  in  the  conditions  of  said 
mortgage,  to  declare  the  whole  amount  secured  by  said  mortgage,  to  wit:  the  sum  of 
$ ,  to  be  due  and  payable. 

[Continue  as  in  79/.] 

No.  194. 

Claim  for  Insurance. 

First,  Second  and  Third.  [As  in  /gi.] 

Fourth.  Said  defendant  did  not  keep  said  premises  insured,  as  required  by  tbe 
covenants  in  said  mortgage,  but  wholly  failed  so  to  da     The  plaintiff,  therefore,  on 

the day  of ,  caused  said  premises  to  be  insured  against  damage  by  fire  in  the 

company  until  the day  of ,  and  f>aid  as  a  premium  therefor  the  sum 

of  $ 


{Continue  as  in  igi,  adding  prayer  /or  iusurance,\ 

No.  19ff. 

Claim  for  Taxes  Paid  by  Mortgagee. 

First,  Second  and  Third.  [As  in  igf.'\ 

Fourth.  Said  defendant  wholly  failed  to  pay  the  taxes  due  on  said  land,  amoimt- 

mg  to  the  sum  of  $ ,  but  made  default  therein,  and  on  or  about  the daj  of 

,  the  plaintiff,  to  protect  his  security  ^  and  to  prevent  a  sale  of  said  lands  for  said 

taxes,  paid  the  same,  amounting,  with  interest,  to  the  sum  of  $ . 

[Continue  as  in  ig/,  adding-  prayer  for  the  taxes  paid.'\ 

No.  196. 

Action  by  Assignee  of  Mortgagee  v.  Mortgagor  ani> 
Incumbrancers,  and  Alleging  that  a  Judgment 
IN  AN  Action  at  Law  had  been  Recovered  on 
the  Note. 

First.  The  plaintiff  alleges  that  on  the  - —  day  of ,  C  D,  one  of  the 

defendants,  executed  and  delivered  to  one  A  B  his  promissory  note,  in  words  and 
fi|;ares  following: 

1  As  heretofore  stated,  taxes  are  a  however,  the  mortgagee  has  taken  out  a 

legal  charge   upon    the    land,  and,   if  policy  of  insurance  on  the  buiMings,  and 

necessarily  paid  by  the  mortgagee  to  pro-  seeks  to  charge  the  mortgagor  with  the 

tect  his  security,  they  may  be  added  to  the  premiums  so  paid,  he  must  alleg^e  a  cov- 

mortgage  debt.     In  pleading  the  pay-  enant  or  special  agreement  of  the  mort- 

ment  of  taxes,  therefore,  it  is  unneces-  gagor  to  that  effect     Fanre  v.  Winans» 

saiy  to  allege  that  the  mortgagor  had  Hopk.  283. 
eevenanted  or  agreed  to  pay  him;  where. 
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"  Hartford,  Conn.,  July  i, . 

*  Two  yea.n  after  date,  for  value  received  I  promise  to  pay  A  B,  or  order,  the 

sun  of  $ ,  with  interest  at per  cent. 

"CD." 

Second.  To  secure  the  payment  of  said  note,  said  defendant,  on  said  day, 
executed  and  delivered  to  said  A  B  a  mortgage  deed,  and  thereby  conveyed  to  said 

A  B  the  following  described  real  estate,  situate  in county, ,  viz. :  [describe 

premises\y  which  deed  contained  the  following  conditions  : 

[  ^'^Py  conditions,  ] 

Third.  Said  mortgage  was  duly  recorded  in  the  office  of  the  recorder  of  reaJ 
estate  mortgages  of county,  on  the day  of . , 

Fourth.  The  defendant  has  not  paid  the  amount  secured  by  said  mortgage,  as 
required  by  the  conditions  thereof,  whereby  said  mortgage  has  become  absolute. 

Fifth.  On  the day  of ,  said ^  for  a  valuable  consideration,  assigned 

said  note  and  mortgage  and  the  moneys  due  thereon  to  the  plaintiff.  ^     [C?r,  that  on 

the day  of  — — ,  said indorsed  said  note  as  follows :  "  Pay  E  F,  or  order. 

A  Bj'^and  delivered  the  same,  together  with  said  mortgage  duly  assigned  to  the  plaintiff.] 

Sixth.  On  the day  of ,  one recovered  a  judgment  in  the  district 

court  of county,  against  said ,  defendant,  for  the  sum  of  $ ,  the  lien  of 

which  is  prior  to  that  of  plaintiff.  The  defendants,  G  H  and  I  J,  claim  to  have  an 
incumbrance  by  mortgage  upon  said  premises  subsequent  to  that  of  plaintiff,  but  the 
nature  or  extent  of  their  interest  therein  is  unknown  to  plaintiff.' 


*  The  word  "  assigned,"  when  ap- 
plied to  the  transfer  of  bonds,  notes  or 
bills,  includes  all  modes  of  transfer.  If 
the  instrument  is  negotiable,  and  is  in- 
dorsed by  the  payee,  the  assignee  takes 
the  entire  legal  title.  If  it  is  not  in- 
dorsed the  assignee  takes  merely  the 
equitable  title.  Daniel  on  Neg.  Inst., 
§  729.  The  term  is  frequently  used  in  a 
restricted  sense  to  denote  die  transfer  of 
instruments  not  negotiable.  Jones,  in 
his  valuable  work  on  mortgages,  uses  the 
word  in  its  comprehensive  sense,  voL  i, 
S  834,  where  he  says :  "  An  assignee  for 
value  of  a  negotiable  note  before  due 
takes  it  free  from  equities.  •  ♦  ♦ 
When,  therefore,  the  debt  secured  is  in 
the  form  of  a  negotiable  note,  a  legal 
transfer  thus  carries  with  it  the  mort- 
gage security  ;  and  inasmuch  as  a  nego- 
tiable promissory  note,  by  the  commer- 
cial law,  when  assigned  for  value  before 
maturity,  passes  to  the  assignee  free 
from  all  equitable  defenses  to  which  it 
was  subject  in  the  hands  of  the  payee,  it 
does  not  lose  this  character  which  it  has 
under  the  commercial  law  when  it  is 
secured  by  mortgage.  The  mortgage 
rather  is  regarded  as  following  the  note 
and  as  taking  the  same  character,  and  it 


is  the  generally  received  doctrine  that 
the  assignee  of  a  mortgage  securing  a 
negotiable  note,  taking  it  in  good  faith 
before  maturity,  takes  it  free  from 
equities  between  the  original  parties.'* 
Mundy  v.  Whittemore,  15  Neb.  647; 
State  Nat.  Bank  v.  Haylen,  14  Id.  480. 
There  is  no  doubt  that  under  an  allega- 
tion in  the  petition  that  a  note  and  mort- 
gage were  assigned  to  the  plaintiff,  he 
may  prove  an  indorsement  and  delivery 
of  the  note. 

*  This  allegation  is  sufficient  as  to 
subsequent  incumbrances,  the  contest  in 
such  cases  being  merely  over  the  surplus. 
But  it  is  doubtful  if  such  a  general  alle- 
gation will  bar  rights  paramount  to  the 
rights  of  the  mortgagee.  See  Lewis  v. 
Smith,  9  N.  Y.  502.  In  case  of  other 
incumbrances,  if  the  nature  of  the  inter- 
est or  lien  is  known ^  it  should  be  cor- 
rectly set  forth  in  the  petition.  Nothing 
is  gained  by  a  failure  to  state  such  inter- 
est Cases  frequently  occur,  however, 
where  it  is  uncertain  what  is  the  amount 
due,  or  where  questions  as  to  the  validity 
of  the  apparent  incumbrance  arise,  where 
it  seems  necessary  to  make  a  general 
allegation. 
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[Seventh.  On  the day  of ,  the  plaintiff  recovered  a  judgment  in  the  dis- 
trict court  of county,  against  C  D,  defendant  herein,  upon  the  note  in  question, 

for  the  sum  of  $ ,  upon  which  an  execution  was  issued  on  the day  of , 

and  within  sixty  days  thereafter  was  returned  wholly  unsatisfied,  and  said  defendant 
has  no  property  whereof  to  satbfy  said  execution,  except  the  mortgaged  premises,  and 
no  part  of  said  debt  has  been  collected  and  paid,  and  there  is  now  due  thereon  the 
sum  of  $ ,  with  interest  from  the day  of .] 

First.  The  plaintiff,  therefore,  prays  that  an  account  may  be  taken  of  the  amount 
due  thereon;  that  said  defendants  may  be  foreclosed  and  barred  of  all  right,  lien  and 
equity  of  redemption  in  said  mortgaged  premises. 

Second.  That  the  lien  of  G  H  and  I  J  upon  said  mortgaged  premises  may  be 
decreed  to  be  junior  and  inferior  to  that  of  plaintiff's  mortgage. 

Third.  That  said  premises  may  be  sold  according  to  law,  and  out  of  the  proceeds 
thereof  the  plaintiff  may  be  paid  the  amount  adjudged  to  be  due  him  on  said  note  and 
mortgage,  with  interest  and  costs  of  suit,  and  that  said  defendant,  C  D,  may  be 
adjudged  to  pay  any  deficiency  which  may  remain  after  applying  the  proceeds  of  said 
sale  to  the  payment  of  said  debt,  and  for  such  other  relief  as  may  be  just  and 
equitable. 

Ko.  197. 

Application  for  a  Receiver. 

First,  Second,  Third  and  Fourth.     ^As  in  preceding  farm,'\ 

Fifth.  The  present  value  of  said  premises  does  not  exceed  the  sum  of  $ ,  and 

a  large  amount  of  delinquent  taxes  for  the  years  i8 ,  i8 and  i8 are  due 

s^inst  said  property,  amounting  to  the  sum  of  $ ;  and  the  fences  and  buildings 

on  said  land  are  being  destroyed,  and  said  property  is  rapidly  depreciating  in  value, 

and  the  rental  value  thereof  does  not  exceed  the  sum  of  $ per  annum;  that  said 

premises  are  insufficient  security  for  plaintiff's  debt,  and  the  defendant,  C  D,  is  insol- 
vent. [Continue  as  in  preceding  farm.  Add  to  the  prayer  that  a  receiver  be 
appointed  to  collect  the  rents  and  profits^  etc."} 

■ 

No.  198. 

Foreclosure  where  there  are  no  Special  Statutory 

Requirements. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant  made  and 

deUvered  to  the  plaintiff  a  promissory  note,  as  follows: 

"  $5,ocxxoo.  Dayton,  Ohio,  January  2nd, . 

**  One  year  after  date,  for  value  received,  I  promise  to  pay  A  B,  or  order,  the  sum 
of  five  thousand  dollars,  with  interest  at  6%.  CD." 

Second.  To  secure  the  payment  of  said  note  said  defendant,  on  said  day,  made 
and  delivered  to  the  plaintiff  a  mortgage  deed  as  follows :  And  thereby  convejred  to 

the  plaintiff  the  following  lands  and  tenements,  situate  in county  [describe  lands']^ 

which  mortgage  deed  contained  a  condition,  as  follows  [copy  condition]. 

Third.  On  the day  of ,  said  mortgage  was  duly  recorded  in  the  office  of 

the  recorder  of  real  estate  mortgages  in  said  county. 

Fourth.  The  defendant  has  not  paid  the  amount  secured  by  said  mortgage  as 
required  by  the  conditions  thereof,  whereby  said  mortgage  deed  has  become  absolute. 
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and  there  is  now  dae  to  the  plaintiff  from  the  defendant  on  said  note  and  mortgage 

the  sum  of  $ ,  with  interest  from  the day  of . 

Fifth.  The  plaintiff,  therefore,  prays  that  an  account  may  be  taken  of  the  amount 
due  thereon;  that  the  defendant  may  be  foreclosed  of  all  equity  of  redemption  in  said 
premises,  and  that  said  premises  may  be  sold  according  to  law,  and  out  of  the  pro- 
ceeds thereof  the  plaintiff  may  be  paid  the  amount  adjudged  to  be  due  him  on  said 
note  and  mortgage,  with  interest  and  costs,  and  that  the  defendant  may  be  adjudged 
to  pay  any  deficiency  that  may  remain  after  applying  the  proceeds  of  said  sale  to  the 
payment  of  said  debt,  and  for  such  other  relief  as  equity  may  require. 


No.  109. 

To  Foreclose  Chattel  Mortgage. 

First.  [As  in  igi^] 

Second.  To  secure  the  payment  of  said  note  the  defendant,  on  the day  of 

■     ,  executed  and  delivered  to  the  plaintiff  an  instrument,  in  writing,  duly  signed^ 
[and  acknowledged]  by  said  defendant,  by  which  he  conveyed  to  the  defendant  as 
security  for  said  note  the  following  described  goods  and  chattels,  viz.:   [dtscribe  goods 
as  in  the  mortgage\. 

Third.  On  the  —  day  of ,  said  instrument  was  duly  filed  for  record  in  the 

office  of  the  [county]  clerk  of  —  county. 

Fourth.  The  defendant  did  not  pay  said  note  when  the  same  became  due,  nor 
has  he  yet  paid  the  same,  or  any  part  thereof,  [and  no  proceedings  have  been  had 
at  law  for  the  recovery  of  said  debt]. 

Fifth.  There  is  now  due  from  the  defendant  to  the  plaintiff  thereon  the  sum 
of$ ^ 

Sixth.  The  plaintiff,  therefore,  prays  that  an  account  may  be  taken  of  the  amount 
due  the  plaintiff,  and  that  said  goods  may  be  ordered  sold  and  the  proceeds  thereof 
applied  in  payment  of  the  amount  found  due  on  said  note  and  mortgage  and  costs  of 
suit,  and  in  case  of  deficiency,  after  applying  the  proceeds  of  said  sale,  that  judgment 
be  rendered  against  the  defendant  for  the  same,  and  for  such  other  relief  as  may  be 
just  and  equitable. 


GOODS   AND    PERSONAL    PROPERTY   SOLD. 

No.  SCO. 

Goods  Delivered  to  a  Third  Party. 

First.  The  plaintiff  alleges  that  on  the day  of ,  he  sold  to  the  defend- 
ant the  following  goods  :  [copy  account] ,  for  which  the  defendant  agreed  to  pay 
plaintiff  the  sum  of  $ . 

Second.  At  the  special  instance  and  request  of  said  defendant,  said  goods  were 
delivered  to  £  F. 

Third.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  defendant  to 
plaintiff  upon  said  account  the  sum  of  $ . 

[Add  prayer.] 
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No.  SOI. 

For  Refusing  to  Receive  and  Pay  for  GtoODS 

Purchased. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant  purchased 

from  the  plaintiff  the  following  goods :  [descrilfe  theni\,  for  an  agreed  price  of  $ . 

[1/  the  price  is  Sjo,  or  exceeds  that  sum^  the  plaintiff  must  allege  either  that  the  con- 
tract is  in  writing  and  signed  by  the  defendant^  or  that  defendant  hcu  accepted  a  por- 
tion of  the  goods  ^  or  paid  a  portion  of  the  pnrchase  money. '\ 

Second.  The  plaintiiThas  duly  performed  all  the  conditions  of  said  contract  on 
his  part  to  be  performed,  and  has  tendered  said  goods  to  the  defendant,  and  demanded 
payment  of  the  same,  which  was  refused. 

Third.  Said  goods  are  ready  to  be  delivered  to  defendant.  There  is  due  from  the- 
defendant  to  the  plaintiff  thereon  the  sum  of  $ . 

\Add  prayer, \ 

No.  S09. 

Property  Purchased  on  Condition. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  sold  to  the 

defendant,  at  his  request,  [one  yoke  of  oxen],  for  the  sum  of  $ ,  upon  condition 

that  said  defendant  should  take  said  oxen  on  trial,  to  be  returned  to  plaintiff  by 

6  o'clock  P.  M.  on  the day  of  — — ,  or  the  defendant  to  retain  said  oxen  and  pay 

plaintiff  said  sum  of  $ . 

Second.  In  pursuance  of  said  agreement  defendant  obtained  possession  of  said 
oxen  from  plaintiff,  but  did  not  return  nor  offer  to  return  the  same  at  the  time 
specified. 

Third.  He  has  not  paid  said  sum  nor  any  part  thereof,  and  there  is  now  due  from 

the  defendant  to  plaintiff  thereon  the  sum  of  $ ,  with  interest  from  the  

day  of . 

\Add  prayer,^ 

No.  803. 

To  Recover  Price  of  Personal  Property. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  sold  and 

delivered  to  the  defendant,  at  his  request,  [one  yoke  of  oxexi],  for  which  he  agreed  to 
pay  plaintiff,  on  or  before  the day  of ,  the  sum  of  $ , 

Second.  No  part  of  the  same  has  been  paid,  and  there  is  now  due  from  the 

defendant  to  the  plaintiff  thereon  the  sum  of  $ ,  with  interest  from  the day 

of . 

[Add  prayer,'\ 

No.   S04. 

On  an  Agreement  to  Pay  Value. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  sold  and 

delivered  to  the  defendant,  at  his  request,  [one  two-horse  lumber  wagon],  for  which 
the  defendant  f^eed  to  pay  the  fair  value  thereof. 

Second.  The  fair  market  value  of  said  wagon  was  the  sum  of  $ . 

Third.  No  part  of  the  same  has  been  paid,  and  there  is  now  due  from  the 
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<lefeiKlaiit  to  the  plaintifr  thereon  the  sum  of  $ ,  with  uiterest  from  the  

day  of . 


[Add  prayer,'\ 


GUARANTIES. 


No.  805. 


Guaranty  on   Condition  of  Forbearance  to  a  Third 

Person. 


First.  The  plaintiff  alleges  that  on  the day  of 


one 


was  indebted 


to  the  plaintiff  in  the  sum  of  $ ,  then  due  and  payable ;  that  on  said  day  the 

defendant  requested  the  plaintiff  to  extend  the  time  of  payment  of  said  debt  until  the 

day  of ,  on  consideration  whereof  the  defendant  promised  the  plaintiff  to 

pay  said  sum  in  case  said did  not  pay  the  same  on  or  before  the day  of 


Second.  The  plaintiff,  relying  upon  said  promise  of  the  defendant,  did  extend 

the  time  to  said for  the  payment  of  said  sum  until  the day  of ,  which 

time  has  since  elapsed,  but  said has  not  paid  said  sum  nor  any  part  thereof,  of  all 

which  the  defendant  was  duly  notified  on  the day  of* ,  yet  said  defendant  has 

not  paid  said  sum  of  money  nor  .any  part  thereof.     The  plaintiff,  therefore,  prays 
judgment  against  the  defendant  for  the  sum  of  $ . 


Mo.  206. 

Guaranty  of  Payment  of  Goods  Supplied  to  Another.  ^ 

First  The  plaintiff  all^;>es  that  on  the day  of ,  said  defendant  executed 

and  delivered  to  plaintiff  his  special  promise,  in  writing,  to  answer  for  the  debt  of  one 
C  D.     The  following  is  a  copy  of  said  promise : 

[  Copy  guaranty.  ] 

Second.  The  plaintiff  alleges  that,  in  consideration  of  said  (^uaranty,  and  relying 
upon  the  same,  he  afterward,  and  on  or  before  the day  of ,  sold  and  deliv- 
ered the  following  goods  to  said  C  D  on  credit  \copy  bill  0/  goods],  for  the  sum  set 
opposite  each  article  in  said  bill,  amounting  in  the  aggregate  to  the  sum  of  $ .  < 

Third.  The  credit  and  time  of  payment  of  said  goods  by  the  said  C  D  to  the 

plaintiff  have  expired,  and  on  the day  of ,  he  was  requested  by  plaintiff  to 

pay  the  amount  due  for  the  same. 

Fourth.  Said  C  D  has  not  paid  the  same  nor  any  part  thereof,  all  of  which  the 

defendant  had  due  notice  on  the day  of ,  and  was  then  requested  by  plaintiff 

to  pay  the  same. 


^  As  to  the  construction  and  effect 
of  a  contract  of  guaranty,  see  Wads- 
worth  V.  Smith,  43  Iowa,  439 ;  Davis 
S.  M.  Co.  v.  McGinnis,  43  Id.  538; 
Tootle  v.  Elgutter,  14  Neb.  158; 
Ringe  v.  Judson,  24  N.  Y.  64;  Mason 
V.  Pritchard,  12  East,  227 ;  Hargreave 
V.  Smee,  6  Bing.  244. 


'  An  absolute  promise  of  guaranty 
requires  no  notice  of  acceptance.  Car- 
man V.  Elledge,  40  Iowa,  4O9 ;  Wilcox 
V.  Draper,  12  Neb.  138 ;  Douglass  v. 
Howland,  24  Wend.  35-49.  But  a  mere 
proposition  or  offer  to  guarantee  must  be 
accepted  and  notice  given  to  the  guaran- 
tor. 


\ 
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Fifth.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendant  to 

the  plaintiff  thereon  the  sam  of  $ ,  with  interest  from  the day  of . 

[A{/d  prayer,] 

No.  S07. 

Guaranty  of  Precedent  Debt.^ 

First.  The  plaintiff  allies  that  on  the day  of ,  one  C  D  was  indebted 

to  the  plaintiff  in  the  sum  of  $ ,  then  due  and  payable. 

Second.  On  said  day  the  defendant,  in  consideration  of  an  extension  of  the  time 

of  payment  of  the  same  by  plaintiff,  from  the day  of to  the day  of 

,  made  and  delivered  to  the  plaintiff  an  agreement,  in  writing,  of  which  the  fol- 

lowmg  is  a  copy: 

[Copy  guaranty.] 

Third.  The  plaintiff  duly  performed  all  the  conditions  of  said  agreement  on  his 
part  to  be  performed. 

Fourth.  No  part  of  ^aid  debt  has  been  paid,  and  there  is  now  due  from  the 
defendant  to  the  plaintiff  thereon  the  sum  of  $ . 

[Add  prayer,] 

No.  SOS. 

On  Promise  to  Pay  the  Debt  of  Another  in  Consider- 
ation OF  Creditor  Releasing  Lien. 

First.  The  plaintiff  alleges  that  on  the day  of ,  one  C  D  was  indebted 

to  the  plaintiff  in  the  sum  of  $ ,  then  due  and  payable,  which  debt  was  secured  bjr 

a  lien  upon  certain  goods  of  C  D,  then  in  possession  of  plaintiff. 

Second.  On  said  day  the  defendant  requested  the  plaintiff  to  surrender  said  goods 
to  C  D  and  abandon  his  lien  thereon,  in  consideration  whereof  the  defendant  promised 
to  pay  pl£\iniiff  the  amount  of  said  debt  on  the day  of . 

Third.  In  consideration  of  said  promise  of  defendant  the  plaintiff  then  and  there 
gave  up  the  possession  of  said  goods  to  said  C  D,  and  abandoned  his  lien  thereon. 

Fourth.  No  'part  of  said  debt  has  been  paid,  and  there  is  now  due  from  the 
defendant  to  the  plaintiff  thereon  the  sum  of  $ . 

[Add  prayer.  ] 

No.  209. 

Against  Guarantor  of  Mortgage  to  Recover  Defi- 
ciency AFTER  Foreclosure. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant  entered  into 

an  agreement,  in  writing,  with  the  plaintiff,  of  which  the  following  is  a  copy: 

{^Copy  guaranty.'] 

Second.  Default  was  made  in  the  payment  of  the  principal  and  interest  of  said 
note  and  mortgage  when  the  same  became  due,  and  thereupon  an  action  was  conk- 

^  In  some  of  the  states  it  is  held  wood,  29  Cal.  397;  Taylor  v.^  Patterson, 

that  it  need  not  be  alleged  in  the  petition  5  Oreg.  121.    The  proper  modeof  plead- 

that  the  promise  was  in  writing,  such  ing,  however,  is  to  state  the  facts,  and 

being  the  presumption.     Walsh  v.  Kath-  when  the  guaranty  is  in  writing  so  aJl^e. 
endorf«  8  Minn.  127;  Wakefield  v.  Green- 
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menced  in  the  [district]  court  of county  to  foreclose  the  same,  and  for  a  sale  of 

the  n\ortgaged  premises,  and  on  the day  of ,  a  decree  of  foreclosure  and  sale 

was  duly  rendered  in  said  court,  the  amount  of  the  decree  being  the  sum  of  $ . 

Tliird.  On  the day  of ,  said  premises  were  sold  under  said  decree  for 

the  sum  of  $ ,  and  said  sale  was  thereupon  duly  reported  to  the  court  and  con- 
firmed, and  a  deed  made  to  the  purchaser. 

Fourth.  On  the  day  of ,   said  court  directed  the  payment,  by  the 

motgagor,  of  the  sum  of  $ ,  being  the  balance  of  said  mortgage  debt,  and  ordered 

an  execution  to  issue  therefor. 

Fifth.  An  execution  was  issued  on  said  day  against  the  mortgagor  for  the 
collection  of  said  deficiency,  which  was  returned  wholly  unsatisfied,  and  said 
mortgagor  is  insolvent. 

Sixth.  On  the day  of ,  the  plaintiff  demanded  of  the  defendant  the 

payment  of  said  sum,  which  he  refused  to  pay. 

Seventh.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  defendant  to 
the  plaintiff  thereon  the  sum  of  $ . 

[Add  prayer.l 

No.  210. 

Guaranty  for  Payment  of  Rent. 

m 

First.  The  plaintiff  alleges  that  on  the day  of  — — ,  one  A  B  leased  from 

the  plaintiff  the  following  described  premises,  viz.  [describe  premises\^  at  a  yearly 
rent  of  $ ,  payable  [designate  time\. 

Second.  At  the  time  of  making  said  lease  the  defendant,  in  consideration  of 
leasing  said  premises  to  said  A  B,  and  as  security  for  the  payment  of  the  rent  thereof, 
made  and  delivered  to  plaintiff  fui  agreement,  in  writing,  of  which  the  following  is 
a  copy: 

[  Copy  guaranty,  ] 

Third.  Said  A  B  entered  into  possession  of  said  premises  under  said  lease  on 
the day  of ,  and  occupied  the  same  until  the day  of . 

Foiuth.  The  said  A  B  has  failed  to  pay  the  rent  due  thereon  from  the day 

of ,  to  the day  of ,  amounting  to  the  sum  of  $ ,  and  on  the day 

of ,  the  plaintiff  demanded  payment  thereof  from  him,  but  he  did  not  pay  the 

same,  of  which  the  defendant  was  then  duly  notified. 

Fifth.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendant 
to  the  plaintiff  on  said  guaranty  the  sum  of  $ . 

[Add  prayer.] 

No.  911. 

Against  Principal  and  Sureties  for  Failure  to  Pay 
FOR  Services  Rendered  on  Contract. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  and  one 

C  D  entered  into  a  contract,  in  writing,  a  copy  of  which  is  hereto  attached,  marked 
**  Ex.  A,*'  and  made  part  of  this  petition. 

Second.  At  the  time  of  making  said  agreement,  and  in  consideration  thereof,  the 
defendants,  C  D,  E  F  and  G  H,  made  and  delivered  to  plaintiff  an  agreement,  in 
writing,  of  which  the  following  is  a  copy: 

[  ^*^Py  guaranty.  ] 
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Third  The  plaintiff  has  duly  performed  all  the  conditions  of  said  contracts  on 

his  part  to  be  performed,  and  and  on  the day  of ,  there  was  then  due  him 

on  the  contract  mentioned  in  said  guaranty  the  sum  of  $ . 

Fourth.  The  defendants  have  not  performed  said  contract  on  their  part,  but 
have  wholly  neglected  and  refused  to  perform  the  same,  or  to  pay  the  amount  due 
thereon. 

Fifth.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendants 
to  the  plaintiff  thereon  the  sum  of  $^ . 

[Add  pray fr.] 

HABEAS  CORPUS. 

No.  9 IS. 

Petition  for  Writ  of  Habeas  Corpus. 


'■\ 


In  the  matter  of  the  application  of  A  B, 
for  a  writ  of  habeas  corpus. 

Your  petitioner,  A  B,  respectfully  represents  to  J  J,  judge  of  the  [district]  court  for 

the  county  of ,  that  he  is  unlawfully  deprived  of  his  liberty  by  C  D,  in 

county,  in  this  state  [stai^  the  facts  in  regard  to  the  de/entwn],  A  copy  of  the  com- 
mitment [<'''  cause  of  detention^  is  hereto  attached,  marked  "  Ex.  A." 

Your  petitioner,  therefore,  prays  that  a  writ  of  habeas  corpus  may  be  issued,  and 

that  he  may  be  discharged  firom  said  unlawful  imprisonment. 

A.  B. 
[Venue.] 

I,  A  B,  petitioner  herein,  do  solemnly  swear  that  the  facts  stated  in  the  foregoing 

petition  are  true,  as  I  believe. 

A.  B. 

Subscribed  in  my  presence  and  sworn  to  before  me  this day  of .    E  F, 

clerk  of  court. 

No.  213. 

Order  Allowing  Writ. 

Now  in  this  day  came  A  B,  by  S  J,  his  attorney,  and  presented  his  petition,  duly 
verified,  praying  for  a  writ  of  habeas  corpus,  and  produced  to  me  [or  the  court"]  a  copy 
of  the  commitment  [or  cause  of  detention"]  by  which  said  A  B  is  deprived  of  his  liberty, 
and  it  being  made  to  appear  that  said  A  B  is  unlawfully  detained. 

It  is  therefore  ordered  that  a  writ  of  habeas  corpus  be  allowed  to  issue  in  favor  of 
said  A  B,  returnable  on  the day  of ,  and  be  directed  to  C  D. 

If  the  order  is  made  by  the  judge  of  a  court  of  record,  the 
writ  will  be  issued  by  the  clerk  of  the  court. 

HIGHWAYS. 

No.  814. 

For  Obstructing  a  Highway. 

First.  The  plaintiff  alleges  that  on  the day  of ,  there  was,  and  from 

thence  hitherto  has  been  and  still  is,  a  public  highway  leading  from to ,  nin- 
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ninf;  along  the 


line  of  section  No. 


in  township ,  in  range 


m 


-  county,  which  was  free  to  every  one  to  pass  and  repass  at  pleasure. 
Second.  At  the  time  aforesaid  the  plaintiff  was  lawfully  possessed  of  — 


-  teams  and 
wagons,  and  was  conducting  the  same  along  said  highway  to . 

Third.  The  defendant  on  said  day,  well  knowmg  the  premises,  wrongfully  and 

unlawfully  built  a  fence  across  said  highway,  on  the line  of  said  section,  and 

obstructed  the  same,  and  has  kept  said  highway  closed  from  thence  until ,  and 

thereby  prevented  the  plaintiff  from  conducting  said  wagons  along  said  highway,  by 
reason  of  all  which  the  plaintiff  was  compelled  to  conduct  said  wagons  back  again,  and 

by  a  very  circuitous  road,  and  for  a  much  greater  distance,  to  wit:  miles,  than  he 

otherwise  would  and  of  right  ought  to  have  done,  to  his  damage  in  the  sum  of  $ . 

[A  i/d  prayer.] 


HUSBAND   AND   WIFE.^ 


No.  815. 


Against  Husband  and  Wife  on  Wife's  Ante-nuptial 

Debt. 


First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant,  E  B,  ' 

being  then  unmarried,  purcha:»ed  of  the  plaintiff  the  following  goods  : 

Jan.    1st,   ,  I  black  silk  diess $50  00 

Jan.    1st,   ,  I  beaver  cloth  cloak 50  00 

Feb.  loth, ,  I  hat 10  00 

Feb.  nth, ,  woolen  underclothing , , 15  00 

$125  00 

Second.  The  price  charged  for  each  of  said  articles  is  the  reasonable  and  fair 
value  thereof.  No  part  of  said  debt  has  been  paid,  and  ihere  is  now  due  on  said 
account  the  sum  of  $ ,  with  interest  from  the day  of .  * 

Third.  On  the day  of ,  and  since  she  contracted  said  debt,  said  E  B 

has  intermarried  with  the  defendant,  C  B. 

The  plaintiff,  therefore,  prays  judgment  against  the  defendants  for  the  sum  of 
$ ,  with  interest  from  the day  of . 


*  At  common  law  the  husband, 
dupng  coverture,  was  liable  for  the  ante- 
nuptial debts  of  his  wife  ;  not  on  the 
ground  that  by  virture  of  his  marital 
rights  he  was  entitled  to  the  personal 
property  owned  by  the  wife  at  her  mar- 
riage, for  he  was  liable  even  if  she  did 
not  bring  him  a  shilling;  but  on  the 
ground  that  the  legal  existence  of  the 
woman  was  suspended  during  the  mar- 
riage, or  rather^  merged  into  that  of  the 
43 


husband,  and  almost  all  the  legal  rights 
duties  and  disabilities  that  either  of  them 
acquired  by  the  marriage  depended  upon 
the  principle  of  a  union  of  person  irt  hus- 
band and  wife,  and  it  is  for  this  reason  that 
it  is  said :  "  1  f  the  wife  be  indebted  before 
the  marriage,  the  husband  is  bound  after- 
ward to  pay  the  debt,  for  he  has  adopted 
her  and  her  circumstances  together.** 

Alexander  v.  Morgan,  31  O.S.  548; 
I  Bl.  Com.  443. 
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No.  S16. 

Against  Wife  for  Goods  Purchased  for  Her  Separate 

Estate.  * 

First.  The  plaintiff  complains  of  the  defendant  for  that  on  the day  of « 

the  defendant  then  being  and  now  is  the  wife  of  one  C  D,  the  plaintiff,  at  her  request, 
Hold  and  delivered  to  her  the  following  materials,  viz.:  [jivf  di//],  for  the  erection  of 
on  lands  belonging  to  her  separate  estate. 

Second.  That  said  materials  were  of  the  reasonable  value  of  $ ,  no  part  of 

which  has  been  paid,  and  there  is  now  due  from  the  defendant  to  the  plaintiff  the 
sum  of  $ ,  with  interest  from  the day  of  — -^. 

[4  t^i^  prayer.'] 

No.  S17. 

By  Wife  to  Charge  Her  Separate  Estate  with  Debt 

OF  Her  Husband.* 

First.  The  plaintiff  alleges  that  on  the day  of ,  said  defendants,  A  D  and 

C  D,  were  and  now  are  husband  and  wife  ;  that  on  said  day  A  D,  the  husband,  being 
of  doubtful  financial  ability,  and  desiring  to  obtain  credit  from  the  plaintiff  in  the  sum 
of  $i,ooo,  and  his  wife,  the  said  C  D,  being  desirous  that  her  husband  should  obtain 
such  credit,  and  being  possessed  of  a  separate  estate,  she  proposed  to  sign  a  note  for 
that  amount  as  his  surety,  and  thereupon  with  her  said  husband  executed  an  instni- 
ment,  of  which  the  following  is  a  copy  : 

"$1,00X1.  Des  Moines,  Iowa,  Jan.  ist, . 

**  Six  months  after  date,  for  value  received,  we,  or  either  of  us,  promise  to  pay  £  F 

or  order  the  sum  of  $1,000,  with  interest  from  date  at  5  per  cent.     To  be  a  charge 

on.  the  separate  estate  of  C  D. 

«A  D. 

"C  D." 

And  thereupon  delivered  said  note  to  the  plaintiff,  who  Accepted  the  same.  No 
part  thereof  lias  been  paid,  and  there  is  now  due  from  the  defendants  to  the  piaintiiT 
the  sum  of  $i,ooo,  with  interest  from  the day  of . 

\Add prayer^  and  in  addition  :  **  If  the  estate  of  the  husband  is  not  sofBcient  to 
satisfy  the  judgment,  that  the  separate  estate  of  the  wife  may  be  sold  to  satisfy  the 
same.**] 

No»  S18. 

Against  Married  Woman  Doing  Business  in  Her  Own 

Name. 

First.  The  plaintiff  alleges  that  on  the day  of  -- — ,  the  defendant,  E  B,  was 

carrying  on  the  [millinery]  business  at  ,  buying  and  selling  goods  in  her  own 

name,  and  executing  notes  and  other  evidences  of  debt  in  making  said  purchases. 

^  In  some  of  the  states  the  husband  *  There  is  a  conflict  in  the  cases  as 

is  to  be  joined  with  the  wife.     Where  to  the  liability  of  the  wife  as  surety  for 

the  statute  requires  this  he  should  also  her  husband,  the  general  rule  being  that 

be  made  a  defendant,  the  allegations  not  to  charge  her  separate  estate  that  fact 

being  materially  different  from  the  above.  must  be  stated  in  the  instrument. 
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Second.  That  on  said  day  the  defendant  purchased  from  the  plaintiff  the  folio w- 
ing  goods  to  be  used  in  said  business,  to  wit :  [describe  goods  generaUy'^y  and  there- 
upon, as  evidence  of  said  debt,  made  and  delivered  to  the  plaintiff  a  promissory  note 
as  follows :  {copy  note]. 

Third.  No  part  of  said  note  has  been  paid,  and  there  is  now  due  thereon  from  tiie 
plaintiff  to  the  defendant  the  sum  of  $ ,  with  interest  from  the day  of » 

[Add  prayer^  ] 

On  Ante-nuptial  Note  of  Wife. 

First.  The  plaintiff  alleges  that  on  the day  of ,  E  D,  one  of  the  defend* 

ants,  being  then  sole  and  unmarried,  made  and  delivered  to  the  plaintiff  a  promissory 
note,  as  follows : 

**$5oo.  '  Toledo,  Ohio,  July  i, . 

**  One  year  after  date,  for  value  received,  I  promise  to  pay  A  B,  or  order,  the  sum 

of  $500,  with  interest  at  6  per  cent. 

«E  M." 

Second.  The  plaintiff  alleges  that  the  name  of  said  defendant,  before  her  marriage 

with  C  D,  was  E  M  ;  that  on  or  about  the day  of ,  she  intermarried  with 

the  defendant,  C  D,  and  they  are  now  husband  and  wife. 

Third.  No  part  of  said  note  has  been  paid,  and  there  is  now  due  from  the  defend- 
ants to  the  plaintiff  thereon  the  sum  of  $500,  with  interest  from  the  day 

of b 

[Add  prayer.] 

No.  290. 

Criminal  Conversation. 

First.  The  plaintiff  alleges  that  on  the day  of ,  and  on  divers  other  days 

between  that  time  and  the  commencement  of  this  action,  said  defendant  wrongfully, 
wickedly  and  unjustly  debauched  and  carnally  knew  one  C  D,  then  and  still  being  the 
wife  of  plaintiff,  and  thereby  the  affection  of  said  C  D  for  plaintiff  vras  alienated  and 
destroyed,  and  the  plaintiff  has  been  deprived  of  the  comfort,  fellowship,  society  and 
assistance  of  his  said  wife  in  his  domestic  affairs,  and  has  been  brought  into  dishonor 
and  disgrace,  to  his  damage  in  the  sum  of  $ . 

[Add  prayerJ\ 

INJUNCTIONS. 


No.  991. 

To  Restrain  a  Nuisance  by  Fouling  a  Stream. 

First.  The  plaintiff  alleges  that  for years  last  past  he  has  been  the  owner  of 

a  (arm  in  the  township  of ,  through  which  has  ever  flowed  and  now  flows  a 

stream  known  as , 

Second.  On  or  about  the day  of ,  said  defendant  erected  a  [paper  miD] 

on  said  stream  about miles  above  said  farm  of  plaintiff,  and  has  continued  to 

manufacture  paper  at  said  mill  from  thence  until  the  present  time. 

Third.  In  the  use  of  said  mill,  said  defendant  has  employed,  for  cleaning  rags, 
'vuioos  noxious  chemical  preparations,  and  has  permitted  the  same,  after  being  osod 


I 
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for  said  puq;>€kse,  to  flow  into  said  creek,  thereby  rendering  the  water  of  the  same 
unwholesome  and  unfit  for  ase  or  for  stock  to  drink. 

Fourth.  Before  the  erection  of  said  mill  the  plaintiff  had,  by  the  use  of  pipes, 
carried  the  water  of  said  stream  to  his  house,  and  was  using  it  for  domestic  purposes, 
and  had  also  watered  his  stock  at  said  stream ;  but  since  the  erection  of  said  mill  and 
the  manufacture  of  paper  thereat,  the  water  of  said  stream  where  it  enters  the  farm 
of  plaintiff,  and  throughout  its  entire  course  through  the  same  is  so  foul  from  the  use 
of  said  chemicals  as  to  be  unfit  to  use  either  for  domestic  purposes  or  for  stock  to 
drink,  and  because  thereof  is  not  used  by  plaintiff. 

Fifth.  On  the  — —  day  of ,  the  plaintiff notiBed  said  defendant  of  the  injury 

to  the  water  and  the  cause  of  the  same,  and  requested  him  to  desist  from  any  further 
pollution  of  the  waters  of  said  stream  by  said  chemicals ;  but  notwithstanding,  said 
defendant  has  still  continued  said  injury  to  the  plaintiff. 

Sixth.  The  plaintiff,  therefore,  prays,  etc. 

No.  298. 

For  Alternative   Relief,  the   Court  to   Determine 
whether    an    instrument    is    properly    executed* 

OR   NOT. 

First.  The  plaintiff  alleges  that  on  the  —  day  of ,  said  defendant  was  the 

owner  and  in  possession  of  {describe  the  preniises'\y  and  on  said  day  sold  the  same  to 
the  plaintiff,  for  the  sum  of  $ ,  cash,  upon  the  delivery  of  the  deed. 

Second.  On  the day  of ,  C  D,  the  defendant's  son,  delivered  a  deed  of 

said  premises,  purporting  to  have  been  executed  by  the  defendant,  to  the  plaintiff, 
who  accepted  the  same,  and  paid  said  C  D  $ ,  the  contract  price. 

Third.  On  the  day  of  ,  the  plaintiff  demanded  possession  of  said 

premises  from  the  defendant,  but  he  then  refused  and  still  refuses  to  surrender  the 
possession  thereof,  alleging  that  he  never  executed  said  deed,  but  that  the  same  was 
signed  in  the  defendant's  name  by  said  C  I>  without  the  defendant's  knowledge  or 

direction;  but  the  plaintiff  alleges  that   said  sum  of  $ was  paid  by  C  D   to 

the  defendant. 

Fourth.  The  plaintiff,  therefore,  prays  for  the  delivery  of  the  possession  of  said 

premises  to  him,  and  also  for  the  sum  of  $ ,  his  damages;   but  should  the  court 

find  that  said  deed  was  not  duly  executed,  then  the  plaintiff  prays  that  said  defendant 
may  he  required  to  execute  a  deed  for  said  premises,  according  to  the  terms  of  said 
contract,  and  for  such  other  relief  as  jusdce  may  require. 


No.  823. 

To  Have  a  Tax  Deed  Declared  Void  and  to  Redeem 

FROM  the  Sale. 

First  The  plaintiff  alleges  that  on  the day  of  [March],  — ,  and  from  thence 

hitherto,  the  plaintiff  was  and  is  the  owner  of  the  following  described  real  estate, 
viz.:  {describe  /and"],  and  that  plaintiff  during  all  that  time  was  a  bona  fide  resident 
of county,  and  was  possessed  of  personal  property  therein  to  the  value  of  $ ^. 

Second.  In  the  years , and the  clerk  of  said  county  made  out  the 

tax  roll  for  each  of  said  years,  and  placed  thereon  said  real  estate  of  plaintiff,  as  well 
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as  said  personal  property,  for  taxation,  and  did  place  and  charge  against  said  parcels 
of  real  estate  for  each  of  said  years  taxes  as  follows : 
"^ ,  the  sum  of  $ , 


-,  the  sum  of  $■ 
-,  the  sum  of  $  • 


and  charged  against  the  personal  property  of  plaintiff  for  each  of  said  jrears  as 
follows : 

,  the  sum  of  $  — 


,  the  sum  of  $ , 

,  the  sum  of  $ . 

Third.  On  the day  of  ^— ,  the  treasurer  of county,  witliout  authority 

of  law,  and  without  having  published  a  notice  of  the  sale  thereof,  as  required  by  law, 

proceeded  to  sell  plaintiff's  said  real  estate  for  the  delinquent  taxes  for  the  years , 

and ,  and  sold  the  same  to ,  for  the  sum  of  $  ^-^— ,  and  delivered 

certificates  of  purchase  of  said  land  to  the  aforesaid  purchaser. 

Fourth.  Afterward,  on  the day  of ,  one ,  then  treasurer  of  said 

county,  upon  the  presentation  of  said  certificates  and  demand  by  said ,  purchaser, 

issued  and  delivered  to  him  a  treasurer's  deed  for  said  land  under  said  pretended 
sales. 

Fifth.  The  plaintiff  alleges  that  although  said  real  estate  was  listed  by  the  plaintiff 
in  his  own  name,  yet  said  treasurer  advertised  and  sold  the  same  as  non-resident  lands, 
although  the  plaintiff  was  residing  thereon  at  the  time  of  said  assessment  and  sale, 
and  said  treasurer  well  knew,  at  the  time  of  said  advertisement  and  sale,  that  said 
lands  were  owned  and  listed  by  the  plaintiff. 

Sixth.  Said  treasurer  failed  and  neglected  to  demand  said  tax  of  the  plaintiff 
after  the  same  became  delinquent,  and  neglected  to  collect  said  taxes  out  of  the  ])er- 
sonal  property  of  the  plaintiff,  as  required  by  law,  although  the  plaintiff  had  sufficient 
personal  property  in  said  county  out  of  which  to  collect  the  same. 

Seventh.  On  the day  of ,  the  plaintiff  tendered  to  said  [_tax  purcAas^r] 

the  amount  paid  by  him  in  purchasing  said  lands,  with per  cent,  interest  thereon, 

which  he  refused,  and  the  plaintiff  now  offers  to  pay  the  taxes  justly  chargeable  against 
said  land,  with  interest  at per  cent. 

The  plaintiff,  therefore,  prays  that  said  tax  deeds  may  be  set  aside  and  be 
declared  null  and  void,  and  that  plaintiff  may  be  permitted  to  pay  his  lawful  taxes, 

with per  cent,  interest  thereon,  and  that  the  cloud  cast  upon  plainti/f's  title  to 

said  real  estate  by  reason  of  said  deeds  may  be  removed,  and  for  such  other  relief  as  is 
just  and  equitable. ' 

No.  224. 

To  Enjoin  the  Collection  of  Illegal  Taxes. 

Tlie  plaintiff,  the  Union  Pacific  Railroad  Company,  comes  and  complains  of  the 

defendants,  the  Board  of  County  Commissioners  of county,  and  for  cause  of  said 

complaint  says:  "^ 

I.  The  said  plaintiff  is  a  corporation  duly  organized  under  an  act  of  congress  of 
the  United  States,  and  that  said  plaintiff  now  is  and  for  three  years  last  past  and  more 
has  been  the  owner  of  a  large  amount  of  property,  both  real  and  personal,  situated  and 

'  The  above  is  the  substance  of  the 
petition  in  the  case  of  Pettit  v.  Black,  8 
Neb.  52. 
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taxable  in  said county,  and  that  it  brings  this  action  as  well  in  its  own  behalf  as 

on  behalf  of  all  other  taxpayers  similarly  situated  who  may  come  in  and  contribute  to 
the  expense  of  the  suit 

II.  The  county  of aforesaid  ia  a  duly  organized  county  under  the  laws  of  the 

state  of , aforesaid  is. the  county  clerk  thereof,  and is  the  duly  elected 

and  qualified  treasurer  of  said  coimty. 

III.  The  l>oard  of  county  commissioners  aforesaid  during  the  years  of and 

,  and  after  the  entire  levy  for  each  respective  year  had  been  exhausted,  audited 

and  allowed  a  large  number  of  accounts  or  claims  against  said  county,  chargeable 

against  the  various  funds  of  said  county,  amounting  to  the  sum  of  $ ,  and  the 

county  clerk  of  said  county  issued  his  certificates  of  such  auditing  and  allowance,  a 
copy  of  one  of  which,  except  in  date,  amount,  and  party  to  whom  issued,  is  hereto 
annexed,  marked  **  Exhibit  A,"  and  made  a  part  hereof. 

IV.  Among  the  taxes  levied ,  A.  D.  ,  by  said  county  commissioners, 

and  which  now  on  the  assessment  rolls  stand  charged  for  this  year,  is  a  tax  designated 
as  **  county  sinking  fund  "  tax  of  five  mills  on  the  dollar  valuation  of  the  property  of 
said  county ;  that  said  taX  was  levied  to  pay  the  audited  accounts  or  certificates  afore- 
said, and  for  no  other  purpose. 

V.  On  the  day  of ,  A.  D. ,  the  board  of  county  commissioners 

aforesaid  ordered  twenty-five  per  cent,  of  said  certificates  or  audited  accounts  to  be 
paid  by  warrants  drawn  on  the  county  sinking  fund  of  the  county  aforesaid,  and  that 
the  same  be  paid  equally  to  all  holders  of  said  certificates  or  audited  accounts,  except 
such  as  have  been  allowed  for  rebate  of  taxes,  and  the  said  county  clerk  was  ordered 
to  draw  the  same. 

A  warrant  for  a  large  sum  was  then  drawn  upon  the  said  county  sinking  fund  for  the 
purposes  aforesaid,  but  what  exact  amount  plaintiff  has  not  been  able  to  ascertam  and 

caunot  state,  leaving  unexpended  in  said  fund  the  sum  of  $ ,  and  there  is  now  on 

hand  in  the  treasury  of  said  county  the  sum  of dollars  and cents  in  said 

fund. 

VI.  On  the day  of ,  the  board  of  county  commissioners  aforesaid  ordered 

said  clerk  to  draw  warrants  upon  the  county  treasurer  of  said  county  for  all  moneys 
in  the  county  sinking  fund  of  said  county  aforesaid  in  his  hands  for  payment  pro  rala 

on  all  outstanding  certificates  or  audited  accounts  aforesaid  against  county, 

except  those  allowed  for  rebate  of  taxes. 

The  county  clerk  aforesaid  has  not  drawn  the  warrants  as  directed,  and  yet  the 
order  now  stands  in  full  force  and  effect  upon  the  records  of  said  county. 

VII.  There  now  stands  wrongfully  charged  on  the  tax  rolls  of  said coonty 

and  against  the  property  of  said  plaintiff  for  the  county  sinking  fund  of afore- 
said, the  sum  of  $ ,  which  tax  is  now  due  and  payable. 

Plaintiff  further  represents  that  unless  the  defendants  are  restrained  by  injimctioo 
they  will  proceed  to  advertise  and  sell  said  real  estate  of  plaintiff's.     That  the  levy  of 

taxes  for  the  year ,  made  by  the  board  of  county  commissioners  for county 

for  state,  county,  school  and  other  taxes,  was  as  follows : 

For  state  general  fund , 4     mills 

For  state  sinking  fund I      mill 

For  state  school  fund i      mill 

For  state  university  fund ^  mill 

For  county  general  fund 10     mills 

For  county  sinking  fund ,  5      mills 

For special  fund, , 15      miUs 

For  county  bridge  fund .  • 5     mills 

For  county  special  fund , , , 7     mills 
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all. of  which  were  charged  against  your  petitioner  and  other  taxpayers  as  a  valid  and 

just  tax  for  the  said  year ;  that  your  petitioner  has  paid  all  of  said  taxes  so 

charged  and  levied  against  it  and  its  property  for  the  year ,  except  the  said  so- 
called  "sinking  fund  "  levy,  which  said  levy  petitioner  submits  is  illegal  and  void,  and 
ought  to  be  enjoined  and  canceled  by  the  court.  Plaintiff,  therefore,  prays  that  a 
temporary  injunction  may  be  granted  restraining  said  defendants  as  follows : 

First.  That ,  county  clerk  aforesaid,  be  restrained  from  drawing  and  attest- 
ing, and  the  chairman  of  said  board  of  commissioner;;  from  signing  any  wari;^nt  or 

warrants  upon  the  county  sinking  fund  of  said  county  for  the  year in  payment  of 

the  certificates  or  audited  accounts  aforesaid,  or  for  the  payment  of  any  outstanding 
debts  of  the  countv  whatever. 

Second.  That  said  board  of  county  commissioners  be  restrained  from  ordering 
drawn  or  signing  any  warrant  or  warrants  upon  the  county  sinking  fund  for  — '• — 
aforesaid,  in  payment  of  the  certificates  or  audited  accounts  aforesaid,  or  any  part 
thereof ;  or  for  the  payment  of  any  outstanding  indebtedness  of  the  county  what- 
ever. 

Third.  That  said  board  of  county  commissioners  be  restrained  from  auditing  any 
claim  against  said  county,  or  from  issuing  certificates  for  the  same  after  the  levies  for 
the  resj^ective  years  have  been  exhausted. 

Fourth.  That ,  county  treasurer  of  saki county,  be  restrained  from  pay- 
ing any  Mrarrant  or  warrants  upon  the  sinking  fund  of  said  county  for  the  year 

aforesaid  that  have  heretofore  been  or  may  hereafter  be  drawn  upon  said  sinking  fund 
in  payment  of  the  certificates  or  audited  acounts  aforesaid,  or  in  payment  of  any  oat- 
standing  indebtedness  of  said  county  whatever,  except  it  be  in  payment  of  bonded 
indebtedness  of  said  county  or  the  interest  of  the  same. 

Fifth.  That ,  treasurer  as  aforesaid,  be  enjoined  from  collecting  the  connty 

sinking  fund  tax  for  the  year aforesaid,  or  any  part  thereof,  and  that  upo^<  the 

final  hearing  of  this  cause  it  may  be  adjudged  and  decreed  that  the  temporary  injunc- 
tion granted  in  this  case  may  be  made  perpetual,  that  said  county  sinking  fund  tax 
be  declared  illegal  and  void,  and  for  such  other  and  further  relief  as  equity  may 
require.  * 

No.  2S5. 

To  Enjoin  a  Railway  Company  from  Using  the  Right 
OF  Way  Condemned  by  its  Assignor  where  the 
Damages   have  not  been  Paid. 

First.  The  plaintiff  alleges  that  at  the  time  hereinafter  mentioned  the  plaintiff  was, 
and  now  is,  the  owner  in  fee  of  the  following  described  real  estate,  viz. :  [d^Sftidt 
J>remises\, 

Second.  On  or  about  the day  of ,  the ,  a  corporation  duly  organized 

under  the  laws  of  the  state  for  the  purpose  of  constructing  a  railroad  from 

to  -^ — ,  located  its  line  over  said  land,  and  appropriated  for  said  railroad  the  nglu  of 
way  through  end  over  said  land,  without  the  consent  of  plaintiff,  the  damages  assessed 
by  the  commissioners  being  the  sum  of  $ . 

Third.  The  plaintiff  appealed  to  the  District  Court  from  the  assessment  of  dam- 
ages by  said  commissioners,  and  recovered  a  judgment  for  said  right  of  way  against 

*  The  above  is  the  petition  in  the  County,  9  Neb.  449,  omitting  certain 
case  of  the  U.  P.  R.  R.  Co.  v.  Buffalo        dates  and  names,  etc. 
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said for  the  sum  of  $ and  costs  of  suit,  which  judgment  still  remains  in  full 

'foite  and  is  unpaid. 

Fourth.  The did  not  deposit  the  amount  of  damages  allowed  plaintiff  for 

said  right  of  way  by  said  commissioners,  or  any  other  sum  in  the  [Probate]  Court  of 
county  or  elsewhere,  nor  did  they  pay  or  offer  to  pay  said  judgment. 

Fifth.  On  or  about  the day  of ,  said sold  and  assigned  all  its  right, 

title  and  interest  in  said  railroad  and  right  of  way  to  the  defendant,  and  said  defendant 
thereupon  completed  said  railroad  through  and  over  said  land  of  plaintiff,  and  has 
ever  since  operated  the  same  across  said  land. 

Sixth.  On  the day  of ,  the  plaintiff  demanded  payment  of  said  judg- 
ment for  damages  for  said  right  of  way  from  the  defendant,  but  said  defendant  refused 
to  pay  the  same  or  any  part  thereof. 

No  part  thereof  has  been  paid  or  deposited,  and  there  is  now  due  thereon  to  the 
plaintiff  the  sum  of  $ . 

The  plaintiff,  therefore,  prays  that  said railroad  company  be  perpetually 

enjoined  from  using  the  right  uf  way  over  the  aforesaid  lands,  or  operating  their  rail- 
road over  the  same,  unless  they  pay  said  judgment  with  interest  and  costs,  and  for 
such  other  relief  as  is  just  and  equitable. ' 

No.  S»6. 

To  Restrain  Infringement  of  Trade-mark,   and  for 

Damages. 

First.  The  plaintiff  alleges  that  the  plaintiff  is,  and  ever  since  the day  of 

. J  has  been,  the  manufacturer  of  an  article  known  as  [^ive  name'\,  which  he  has 

-  sold  [in  bottles^  packages^  etc, ,  as  the  fact  niay  bc\^  properly  labeled  with  the  following 
device  and  trade-mark  adopted  by  the  plaii^iff  in  the  year ,  viz.: 

[Copy  labeL'\ 

Second.  By  reason  of  the  experience  and  care  of  the  plaintiff  in  said  business 
and  the  excellence  of  said  article,  it  had  acquired  a  wide  reputation  as  a  useful  article, 
and  had  an  extensive  sale,  from  which  the  plaintiff  realized  large  profits. 

Third.  Such  article  is  known  to  the  public  and  to  buyers  and  consumers  thereof 
as ,  and  by  the  aforesaid  device  and  trade<mark  of  plaintiff. 

Fourth.  The  defendant,  well  knowing  of  the  existence  of  said  trade-mark  and  of 
plaintiff's  rights  therein,  but  willfully  disregarding  the  same,  in  the  year wrong- 
fully and  unlawfully  prepared,  offered  for  sale  and  now  offers  for  sale  at and  other 

places  an  imitation  of  the  plaintiff's  article,  which  he  has  put  up  in  similar  packages  and 
labeled  with  a  similar  label,  of  which  the  following  is  a  copy: 

[Copy  /aM.} 

Fifth.  Said  imitations  and  counterfeits  are  well  calculated  to  mislead  and  deceive 
purchasers  of  the  plaintiff's  article  and  the  public,  and  do  deceive  and  induce  many 
of  them  to  purchase  said  article  sold  by  the  defendant,  in  the  supposition  that  it  is 
the  article  prepared  and  sold  by  the  plaintiff,  thereby  greatly  diminishing  plain tiflf's 
said  business  and  profits. 

Sixth.  The  said  imitation  of  plaintiff's  said  article,  prepared  and  sold  by  the 
defendant,  is  a  greatly  inferior  article  to  that  of  plaintiff,  by  reason  whereof  the 
reputation  of  said  article  of  plaintiff  has  been  greatly  injured,  to  the  damage  of  plaintiff. 

'  The  above  irthe  substance  of  the  R.  R.,  4  Neb.  439,  following  O.  &  N. 
petition  in  the  case  of  Ray  v.  A.  &  N.         W.  R.  R.  v.  Menk,  Id.  21. 
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Seventh.  The  plaintifT  has  sustained  damages  by  reason  of  said  wrongful  acts  of 
the  defendant  in  the  sum  of  $ . 

The  plaintiff,  therefore,  prays  that  said  defendant ,  his  agents  and  servants  may 
be  enjoined  from  preparing,  selling  or  offering  for  sale  such  imitation  of  plaintiff's 
article,  or  any  imitation  of  the  same,  or  any  imitation  of  the  label  and  trade-mark  of 
the  plaintiff,  and  for  his  said  damages  and  costs. 


No.  291, 

To  Enjoin  Late  Partner  from  Continuing   Business 
AFTER  Dissolution  of  Partnership. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  and  defendant 

executed  under   their  hands  articles  of  copartnership,   and  thereby  entered  into 

partnership  for  the  purpose  of  carrying  on  the  business  of ,  at  No. street,  in 

the  city  of . 

Second.  Said  partnership  continued  until  the day  of ,  when  it  was  dis- 
solved by  mutual  consent. 

Third.  By  said  articles  of  copartnership  it  was  expressly  stipulated  and  agreed 
that  in  case  of  a  dissolution  of  the  firm  neither  of  the  partners  should  continue  or 
carry  on  business  in  the  store  occupied  by  the  firm  unless  by  consent  of  the  other. 

Fourth.  Said  defendant,  in  violation  of  said  agreement,  has  rented  the  store 
occupied  by  the  late  firm,  and  is  about  to  carry  on  said  business  therein  without  the 
consent  and  against  the  objections  of  plaintiff. 

Fifth.  The  plaintiff  has  duly  performed  all  the  conditions  of  said  agreement  on 

his  part,  and  is  endeavoring  to  carry  on  said  business  at  No. street,  in  said  city, 

but  by  reason  of  the  aforesaid  wrongful  acts  of  the  defendant  is  unable  to  do  so 
because  [s^aU  particularly  the  injury  threatened  or  sustained].  The  acts  com- 
plained of  are  a  continuing  injury  to  plaintiff's  business,  and  cannot  be  fiilly 
compensated  in  damages. 

The  plaintiff,  therefore,  prays  that  the  defendant  and  his  agents  may  be 
restrained  from  carrying  on  said  business  in  the  store  formerly  occupied  by  said  firm, 
or  from  advertising  or  announcing  that  such  is  his  place  of  business,  and  for  such 
other  relief  as  is  just  and  equitable. 

No.  828. 

By  Purchaser  of  Physician's  Good-will,  to  Enjoin  Him 

FROM  Continuing  the  Practice. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  and  defend- 
ant both  were  practicing  physicians  and  surgeons,  said  defendant  practicing  in • 

county  and  vicinity. 

Second.  On  said  day  the  defendant,  in  consideration  that  the  plaintiff  would 
purchase  from  him  his  drug  store  and  the  good- will  of  his  practice  and  business  for  the 

sum  of  $ ,  agreed  with  the  plaintiff  that  he  would  inmiediately  cease  to  practice 

medicine  or  do  business  in  said  county. 

Third.  The  plaintiff  thereupon  purchased  said  drug  store  and  the  good-will  of 
said  practice  and  business  upon  the  terms  and  conditions  aforesaid,  and  paid  therefor 
to  the  defendant  the  sum  of  $ . 
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Fourth.  The  plain tifT  then  commenced  the  practice  of  a  physician  and  snrgeon  in 
said  county,  and  still  continues  said  practice  therein. 

Fifth.  The  defendant  in  violation  of  his  said  agreement  did,  on  the day  of 

. ,  commence  again  to  practice  as  a  physician  and  surgeon  in  said  county,  and  has 

ever  since  continued  to  practice  as  such  therein,  to  the  great  damage  of  the  plaintiff. 

Sixth.  The  plaintiff  has  duly  performed  all  the  conditions  of  said  agreement  on 
his  part. 

The  plaintiff,  therefore,  prays  for  a  temporary  order  of  injunction  restraining  the 
defendant  from  practicing  as  a  physician  and  surgeon  in  said  county  until  the  final 
hearing  of  the  cause,  and  that  on  the  final  hearing  of  the  cause  said  injunction  may  be 
made  perpetual,  and  that  an  account  may  betaken  of  the  damages  sustained  by  plaintiff 
by  reason  of  the  violation  of  said  agreement  by  the  defendant,  and  judgment  rendered 
in  his  favor  for  that  amount,  and  for  such  other  relief  as  is  just  and  equitable. 


No.  S89. 

To  Restrain  Waste  and  for  Damages. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  was  and  still 

is  the  owner  in  fee  of  the  following  described  lands,  viz. :  [describe  lands']. 

Second.  On  said  day  the  plaintiff  and  defendant  made  a  lease  in  writing  under 
their  hands,  by  which  the  plaintiff  leased  said  premises  to  the  defendant  for  a  term  of 
years,  at  a  3rearly  rent  of  $' . 

Third.  Said  lease  contained  a  covenant,  of  which  the  following  is  a  copy  : 

[  Copy  covenant  against  waste.  ] 

Fourth.  On  the day  of ,  said  defendant  entered  into  possession  of  said 

premises  under  said  lease,  and  is  sdll  in  possession  thereof  as  tenant  of  plaintiff 

Fifth.  Oh  or  about  the day  of ,  the  defendant  wrongfully  cut  down 

[twenty  large  apple  trees  and  ten  large  walnut  trees]  on  said  premises  belonging  to 

plaintiff,  of  the  value  of  $ ,  and  has  otherwise  greatly  injured  said  estate,  to  the 

damage  of  the  plaintiff  in  the  sum  of  $ . 

Sixth.  The  defendant  threatens  and  is  about  to  [state  what  particular  acts  of 
waste  are  about  to  be  committed]. 

The  plaintiff,  therefore,  prays  for  a  temporary  order  of  injunction  restraining  the 
defendant  from  [state  acts  to  be  enjoined],  until  the  final  hearing  of  the  case,  and  that 
upon  such  final  hearing  said  injunction  may  be  made  perpetual,  and  that  the  plaintiff* 

recover  from  the  defendant  the  sum  of  $ ,  his  damages  in  the  premises,  and  for 

such  other  relief  as  is  just  and  equitable. 

No.  230. 

To  Restrain  a  Nuisance  By  Noise. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plamtiff  purchased 

the  dwelling-house  known  as  No. street,  in  the  city  of ,  and  since  that 

time  has  resided  and  still  resides  therein. 

Second.  In  the  year the  defendant  purchased  lot ,  in  block ,  in  said 

city,  adjoining  the  residence  of  plaintiff,  and  erected  thereon  an  iron  ffmndry,  and  put 
a  steam  trip-hammer  therein,  which  he  has  used  and  still  uses  constantly  daring  the 
day  time  for  the  purpose  of  hammering  iron. 
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Third.  Said  trip*hammer  makes  so  loud  a  noise  while  being  operated  that  it  Is 
impossible  to  hear  ordinary  conversation  in  plaintiff's  house,  and  thereby  causes  great 
inconvenience  and  discomfort  to  plaintiff  and  his  family. 

Fourth.  On  the day  of ,  the  plaintiff  notified  the  defendant  that  the 

noise  arising  from  the  use  of  said  trip-hammer  was  so  great  as  to  cause  plaintiff  and 
his  family  great  inconvenience  and  discomfort,  and  requested  him  to  discontinue  the 
use  of  the  same,  which  he  refused  to  do. 

The  plaintiff,  therefore,  prays  for  a  temporary  order  of  injunction  restraining  said 
defendant  from  using  said  trip-hammer  in  said  foundry  until  the  final  hearing  of  the 
case,  and  that  on  such  final  hearing  said  injunction  may  be  made  perpetual,  and'  for 
such  other  relief  as  is  just  and  equitable. 

No.  231. 

To  Restrain  Nuisance  by  Maintenance  of  a 

Slaughter-house. 

First.  [As  in  preceding  form,] 

Second.  In  the  year  the  defendant  purchased  lot ,  in  block  -^ — ,  in 

said  city,  adjoining  the  residence  of  plaintiff,  and  erected  thereon  a  slaughter-house, 
and  from  that  time  until  the  present  has  caused  cattle,  sheep  and  swine  to  be  brought 
and  killed  there. 

Third.  A  stench  arises  from  said  slaughter-honse  by  reason  of  the  animals  killed 
therein  and  the  blood  and  offal  therefrom,  which  is  so  offensive  as  to  render  said 
dwelling-house  of  plaintiff  uninhabitable. 

The  plaintiff,  therefore,  prays,  etc. 

No.  23S. 

For  the  Redelivery  of  Goods  Left  in  Pledge,  and 

FOR  AN  Injunction. 

First.  The  plaintiff  alleges  that  on  the day  of ,  said  defendant  loaned  to 

the  plaintiff  the  sum  of  $500,  payable  in  six  months,  with  interest  thereon. 

Second.  To  secure  the  payment  of  said  sum  the  plaintiff  deposited  with  the 
defendant  one  piano-forte  of  the  value  of  $500,  and  a  gold  watch  of  the  value  of  $200, 
and  made  and  delivered  to  him  an  absolute  bill  of  sale  of  said  property. 

Third.  At  the  time  of  making  said  deposit  and  bill  of  sale  it  was  agreed  between 
the  plaintiff  and  defendant  that  they  were  merely  to  secure  the  payment  of  said  loan 
with  interest. 

Fourth.  On  the day  of ,  the  plaintiff  tendered  to  said  defendant  the  sum 

of  $525,  being  the  amount  of  principal  and  interest  due  on  said  loan,  and  requested 
the  redelivery  of  said  property,  which  was  refused. 

Fifth.  The  defendant  threatens  and  is  about  to  sell  said  property,  claiming  that 
he  is  the  owner  thereof  under  said  bill  of  sale,  and  refuses  to  deliver  the  same  to 
plaintiff. 

Sixth.  The  plaintiff  has  been  at  all  times  since  said  tender,  and  now  is,  ready  to 
pay  said  sum  of  $500,  with  interest  thereon,  and  now  brings  the  money  into  court 
to  abide  its  order  in  the  premises. 

The  plaintiff,  therefore,  prays  that  said  defendant  may  be  enjoined  from  selling  or 
disposing  of  said  property,  and  that  the  same  may  be  redelivered  to  plaintiff  upon 
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his  paying  the  amount  of  said  loan  and  interest,  and  for  snch  other  relief  as  is  jost 
and  equitable. 

No.  838. 

To  Prevent  Threatened   Injury  to  Personal   Prop- 
erty, AND  FOR  ITS  RESTORATION. 

First  The  plaintiff  alleges  that  on  the day  of ,  he  was  and  now  is  the 

owner  of  the  following  described  personal  property:  [describe  properly] ;  [state  faets 
shewing  that  the  property  is  of  such  a  charcuter  that  it  cannot  be  replaced  by  mottey^ 
stuh  as  a  valuable  paintings  of  which  no  duplicate  exists^  etc.] 

Second.  On  the day  of ,  the  defendant,  being  engaged  in  the  business 

of ,  and  being  possessed  of  a  fire-proof  vault,   the  plaintiff  deposited  said  

with  the  defendant  for  safe  keeping  in  said  vault,  the  defendant  promising  to  return 
the  same  to  plaintiff  on  demand. 

Third.  On  the day  of ,  the  plaintiff  demanded  said  of  defendant, 

and  offered  to  pay  all  reasonable  charges  for  taking  care  of  the  same,  but  the  defend- 
ant then  refused  and  still  refuses  to  deliver  the  same  to  plaintiff. 

Fourth.  Said  defendant  threatens  and  is  about  to  dispose  of  said ,  unless 

restrained  by  the  order  of  the  court. 

Fifth.  Said  is  of  the  value  of  $ ,  but  pecuniary  damages  will  be  no 

adequate  compensation  to  plaintiff  for  the  loss  of  the  same. 

The  plaintiff,  therefore,  prays  for  an  order  of  injunction  restraining  the  defendant 

from  disposing  of  said ,  a^d  that  he  be  required  to  return  the  same  to  plaintiff, 

and  for  such  other  relief  as  is  just  and  equitable. 

No.  834. 

To  Restrain  County   Commissioners  from  Illegally 
Exempting  Property  from  Taxation. 

First.  Your  petitioner,  the  Union  Pacific  Railroad  Company,  complaining  of  the 
defendants  above  named,  says:  That  it  is  a  corporation  duly  c»rganized  and  existing 
under  and  by  virtue  of  the  laws  of  the  United  States  and  pursuant  to  an  act  of  the 
Congress  thereof,  entitled,  **  An  act  to  aid  in  the  construction  of  a  railroad  and  tele- 
graph  line  from  the  Missouri  river  to  the  Pacific  ocean,  and  to  secure  to  the  govern- 
ment the  use  of  the  same  for  postal,  military  and  and  other  purposes,"  approved  July 
I,  1862,  and  the  acts  amendatory  thereto. 

Second.  That  the  above  named , ,  and are  the  duly  elected  and 

qualified  and  acting  commissioners  of  the  county  of  — — ,  in  the  state  of ,  and  that 

is  the  county  clerk  thereof. 

Third.  Tliat  the  plaintiff  owns  and  operates  a  line  of  railroad  from , . 

westward  to ,  in  the of ;  that  it  has  a  large  amount  of  taxable  lands  and 

property  in  said  county  of ,  and  is  a  large  taxpayer  therein. 

Fourth.  That  the  N'arious  assessors  for  the  several  precincts  in  saidcounty,  in  pur- 
suance of  the  statutes  in  such  case  made  and  provided,  have  been,  during  the  present  year 
and  up  to  the  present  time,  engaged  in  assessing  for  taxation  the  real  estate,  personal 
property  and  all  other  taxable  property  in  their  said  county;  that  among  other  property 
so  assessed  they  have  duly  assessed  and  valued  the  said  lands  and  property  of  your  peti- 
tioner at  their  fair  cash  value,  without  any  deductions  therefrom  on  account  of  improve- 
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ments  thereon,  cultivation  of  fruit,  forest  or  ornamental  trees  thereon,  or  for  any  other 

reason;  that  the  assessed  valuation  of  said  county  for   the  year ,  was  about 

$2,000,000,  and  the  same  for  the  present  year  will  be  somewhat  in  excess  of  said  sum; 
tliat  the  said  several  assessors  of  said  county,  pretending  and  aftirming  that«an  act  l>f 

the  legislature,  passed  February  12,   ,  and  entitled  "  An  act  to  encourage  the 

growth  of  timber  and  fruit  trees,**  is  a  valid  and  subsisting  law  of  the  state,  and  that 
they  are  in  duty  bound  to  comply  therewith,  have,  in  making  there  several  assessments 
for  the  present  year,  allowed  deductions  and  exemptions  in  the  valuation  and  amount 
of  properly  legally  taxable,  in  pursuance  of  the  terms  of  said  act,  whenever  the  same 
has  been  claimed  by  the  property  owners  of  said  county,  in  returning  iheir  property 
for  assessment  and  taxation;  that  they  have  made  such  deductions  from  the  legal  valu- 
ation and  assessment  of  taxable  property  in  said  county  in  about  the  sum  of  $120,000, 
and 'if  the  assessment  so  made  by  said  assessors  is  permitted  to  stand,  and  the  said 
deductions  as  made  by  them  are  to  be  allowed  by  the  county  commissioners  of  said 
county  in  making  up  the  county  assessment  and  tax  list,  and  in  levying  and  collecting 
taxes,  then  there  will  be  about  $120,000  worth  of  taxable  property  in  said  county  that 
will  escape  taxation,  and  the  balance  of  the  taxable  property  of  said  county  will  have 
to  pay  the  entire  tax  levied  in  said  county  for  state,  county  and  other  purposes,  and 
thereby  the  rate  of  taxation  and  the  amount  of  tax  assessed  and  collected  from  all 
other  taxable  property  in  said  county  from  your  petitioner  will  be  largely  and  unlaw- 
fully increased,  and  your  petitioner  will  be  required  and  compelled  to  pay  more  than 
its  just  and  legal  proportion  of  taxes  upon  its  taxable  property,  and  will  in  fact  be 
compelled  to  pay  a  portion  of  taxes  that  the  property  so  exempted  from  taxation 
ought  in  law  and  injustice  to  pay;  and  by  reason  of  said  large  deductions  from  the 
assessed  valuation  of  the  taxable  property  of  said  county,  the  amount  of  revenue  that 
ought  to  be  collected  in  said  county  for  state  purposes  will  be  largely  decreased,  and 
the  revenue  of  the  state  thereby  in  a  measure  impaired;  that  the  said  several  assessors 
have  returned  and  will  return  to  the  board  of  county  commissioners  of  said  county  in 
their  several  assessments  the  names  of  the  several  persons  claiming  exemption  from 
taxation  under  the  provisions  of  said  act,  the  quantity  of  lands  planted  to  timber  or 
fniit  trees,  and  the  amount  deducted  from  the  valuation  of  the  several  persons*  prop- 
erty, which  returns  will  show  that  about  said  amount  of  $120,000  has  been  so  deducted 
by  them. 

Fifth.  And  said  plaintiflf  says  that  said  board  of  county  commissioners,  consisting 
of  said  named  defendants  and  of  said  above-named  county  clerk,  will  meet  as  required 
by  law  as  a  board  of  equalization  for  said  county  on  the  third  Monday  of  April  next 
for  the  purpose  of  completing,  correcting,  and  equalizing  the  assessment  roll  of  said 
county,  and  will,  unless  restrained  by  the  order  of  this  court,  correct  and  equalize  said 
list  without  embracing  therein  the  amount  of  property  as  aforesaid  deducted  there- 
from by  the  several  assessors,  and  will  thereafter  proceed  to  levy  the  state,  county 
and  other  taxes  by  law  required  to  be  levied  upon  said  balance  of  the  assessed 
property  of  said  county,  as  will  appear  upon  the  said  assessment  roll  thereof,  without 
embracing  and  including  therein  said  property  so  deducted  by  said  assessors  and  so 
exempted  from  taxation,  and  thereby  a  great  and  irrep>arable  injury  will  be  d.)ne  to 
yoiu"  petitioner  and  to  the  many  other  taxpayers  of  said  county,  who  will  thereby  h^ 
compelled  to  pay  more  than  their  legal  or  equitable  share  of  taxes,  and  to  the  state  of 
. ,  whose  revenues  will  be  thereby  seriously  impaired. 

Sixth.  Your  petitioner  represents  that  it  and  all  other  taxpayers  of  said  county 
are  without  remedy,  unless  in  a  court  of  equity ;  that  no  remedy  can  be  had  in  a 
court  of  law  whatever;  and  even  if  there  was  a  remedy  at  law  the  same  would  involve 
a  multiplicity  of  suits,  and  would  be  so  uncertain  and  protracted  as  to  be  of  no  avaiL 
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[Your  petitioner  further  shows  that  this  case  and  the  subject  matter  here  involired 
is  one  relating  to  the  revenue,  and  of  vhich  this  court  has  original  jurisdiction. '] 

Seventh.  Your  petitioner  further  shows  to  the  court  that  the  aforesaid  act  of  the 

legislature  of ,  and  the  exemption  thereby  created,  is  unconstitutional  and  void, 

as  being  in  conflict  with  the  present  constitution  of ;  that  the  same  is  not  a  valid 

and  subsisting  law  of  this  state ;  and  the  same  is  in  conflict  with  the  provisions  of  a 

general  law  of ,  approved  February  ig, ,  and  neither  by  the  constitution  or 

laws  of can  property  be  exempted  from  taxation  in  the  manner  set  forth  herein- 
before, and  any  attempt  so  to  do  is  without  authority  of  law,  and  is  ntdl  and  void.^ 

Wherefore,  plaintiff  prays,  etc. 


No.  835. 

To  Enjoin  the  Transfer   and   Collection  of  a  Note 

OR  Bill. 

First.  The  plaintiff  alleges  that  on  the day  of  — ^ — ,  he  made  and  delivered 

to  the  defendant  a  promissory  note  in  the  words  and  figures  following : 

"Galveston,  July  i, . 

**  Six  months  after  date,  for  value  received,  I  promise  to  pay  C  D,  or  order,  the 

sum  of  $ ,  with  interest  at per  cent. 

«A  B." 

Second.  The  plaintiff  received  no  consideration  whatever  for  said  note,  it  being 
given  for  a  pretended  patent  right  for  an  article  designated  as  [adamant  stone  cement], 
said  defendant  representing  to  plaintiff  that  he  had  a  valid  patent  right  for  said  article, 
when  in  fact  said  patent  then  was  and  now  is  void  and  of  no  value  whatever;  but 
plaintiff,  relying  upon  said  representations  of  defendant,  was  induced  to  make  and  deliver 
to  him  said  note. 

Third.  Said  defendant  is  about  to  transfer  said  note  to  an  innocent  purchaser  for 
value  in  order  to  prevent  the  plaintifT  from  making  a  defense  to  the  same. 

Fourth.  The  plaintiff  now  offers  to  return  said  pretended  patent  right  to 
defendant. 

The  plaintiff,  therefore,  prays  that  said  defendant  maybe  enjoined  from  negotiating 
or  transferring  said  promissory  note,  and  upon  the  final  hearing  it  may  be  delivered  up 
and  canceled,  and  for  such  other  relief  as  may  be  just  and  equitable. 

No.  1^36. 

Interpleader. 

First.  The  plaintiiT  alleges  that  on  the day  of ,  one  John  Williams 

deposited  with  the  plaintiff  a  United  States per  cent,  coupon  bond  No , 

payable  to  bearer  on  the day  of . 

Second.  On  the day  of ,  the  defendant,  Henry  Parker,  informed  the 

plaintiff  that  he  was  the  owner  thereof,  under  an  assignment  of  said  Williams,  and 
demanded  possession  of  the  same  from  plaintiff. 

'  This  allegation  is  not  necessary  in  '  The  above  is  the  petition  in  the 

a  petition  filed  in  a  court  of  original  case  of  the  U.  P.  R.  R.  Co.  v.  Saunders 
jurisdiction.  County,  7  Neb.  228,  omitting  names. 
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Third.  At  the  same  time  the  defendant,  William  Jones,  informed  the  plaintiff 
that  he  was  the  owner  of  said  bond  under  an  assignment  from  said  Williams,  and 
demanded  said  bond  from  plaintiff. 

Fourth.  The  plaintiff  has  no  interest  in  said  bond  and  is  ready  to  deliver  the 
same  to  the  person  entitled  thereto,  but  he  is  entirely  ignorant  of  the  rights  of  the 
respective  parties  therein. 

Fifth.  Each  of  said  defendants  is  threatening  and  is  about  to  sue  the  plaintiflf  to 
recover  said  bond,  and  will  do  so  unless  restrained  by  the  order  of  the  court. 

Sixth.  This'  action  is  not  brought  at  the  instance  of  or  in  collusion  with  either  of 
said  defendants. 

The  plaintiff,  therefore,  prays  that  said  defendants  may  be  enjoined  from  institut- 
ing proceedings  against  the  plaintiff  to  recover  said  bond,  and  that  they  may  be 
required  to  interplead  together  for  the  purpose  of  determining  their  respective  claims 
to  the  same,  and  that,  upon  delivering  the  said  bond  to  the  party  adjudged  by  the 
court  to  be  entitled  thereto,  the  plaintiff  may  be  discharged  from  all  liability  thereon 
to  either  of  said  parties,  and  for  his  costs  of  this  action. 


INNKEEPERS. 

Xo.  887. 

Against  Innkeeper  for  Refusing  to  Lodge  Plaintiff. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant  was  the 

keeper  of  a  common  inn  in  the of ,  in county,  known  as  "  ITie  Eagle 

House,"  for  the  reception,  lodging  and  entertainment  of  travelers. 

Second.  The  plaintiff  then  and  there,  being  a  traveler,  came  and  was  received  by 
said  defendant  into  said  inn,  and  then  and  there  required  the  defendant  to  permit  the 
plaintiff  to  stay  and  lodge  at  said  inn  during  the  night  of  the  same  day,  and  the  plaintiff 
then  and  there  offered  to  pay  the  defendant  a  reasonable  sum  of  money  for  such 
lodging. 

Third.  The  defendant,  although  having  sufficient  room  in  the  inn,  refused  to  per- 
mit plaintiff  to  stay  or  lodge  therein  during  the  time  aforesaid,  whereby  he  was  forced 

to  quit  said  inn  and  travel  in  the  night  time miles  in  order  to  procure  lodging 

elsewhere,  and  was  otherwise  greatly  injured,  to  his  damage  in  the  sum  of  $ k 

[Add  pruyer.'\ 

No.  838. 

Against  Innkeeper  for  Loss  of  Trunk. 

Fipt.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant  was,  and 

from  thence  hitherto  and  still  is,  the  keeper  of  a  common  inn  in  the  city  of ,  in 

county,  known  as  the  **  The  Eagle  House,"  for  the  reception,  lodging  and  enter- 
tainment of  travelers. 

Second.  On  the  day  aforesaid  the  plaintiff,  with  a  trunk  containing  \deicribe  the 
proper ty  lost\  was  then  and  there  received  into  said  inn  as  a  traveler  by  said  defendant. 

Third.  While  said  plaintiff  was  so  remaining  at  said  inn,  said  trunk,  with  its  con- 
tents, was  taken  and  carried  away  from  said  inn  without  plaintiff's  knowledge  or 
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consent,  by  some  person  to  him  unknown,  whereby  the  same  is  lost,  to  plaintif&'s  dam- 
age in  the  sura  of  $ . 

[^Add  prayer.  ] 

No.  1839. 

For  Board  and  Lodging. 

First.  The  plaintiff  alleges  that  on  the day  of ^  the  plaintiff  commenced 

to  board  and  lodge  the  defendant  at  his  request,  and  continued  the  same  until  the 

(lay  of ,  for  which  the  defendant  agreed  to  pay  the  plaintiff  the  sum  of  $ per 

week,  amounting  in  the  ag^egate  to  the  sum  of  $ . 

Second.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendant 
to  the  plaintiff  thereon  the  sum  of  $ ,  with  interest  from  the day  of . 

[Add  prayer, "^ 


INSURANCE.' 

No.  340. 

On  River  Policy. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  was  the 

owner  of  the  steamboat  Belle,  then  lying  at  the  port  of ,  and  the i.isurance 

company,  duly  incorporated  under  the  laws  of  the  state  of ,  with  the  power  to 

insure  against  perils  of  navigation,  in  consideration  of  a  premium  therefor  paid  to 
vnem  by  the  plaintiff  on  said  day,  made  and  delivered  to  plaintiff  a  policy  of  insurance 

upon  said  steamboat  for  a  voyage  or  trip  down  the river  to  the  city  of ,  in 

the  state  of ,  and  at  and  from  said  city  of to  the  port  of ,  and  thereby 

promised  to  insure,  an:I  did  insure,  for  said  plaintiff  $ upon  said  steamboat  for 

said  voyage  or  trip  against  the  perils  of  said  river. 

Second.  The  plaintiff  avers  that  said  steamboat  did,  on  the day  of  , 

depart  on  the  voyage  described  in  said  policy,  and  while  proceeding  therein,  and 
while  said  policy  was  in  full  force,  was,  by  the  perils  of  the  said  river,  wrecked  and 
totally  lost. 

Third.  Said  steamboat  was,  at  the  time  said  loss  occurred,  of  the  value  of  $ . 

Fourth.  On  the day  of ,  plaintiff  furnished  the  defendant  with  proof  of 

loss  '  and  his  interest  in  said  boat,  and  has  duly  performed  all  the  conditions  of  said 
policy  on  his  part  to  be  performed. 

Fifth.  Said  defendant  has  not  paid  said  loss,  nor  any  part  thereof,  and  there  is 

now  due  from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ ,  wich  interest 

from  the day  of . 

[Add  prayer,'\ 

»  2  Greenleaf  Ev.  §  376,  note  i.  '  made.     McCann  v.  ^tna  Insurance  Co., 

'  In  case  the  insurance  is  upon  the  3  Neb.  198.     If  no  objection  is  made  by 

cargo  against  the  i^erils  of  navigation,  the  the  company  to  the  farm  of  the  proof 

petition  can  readily  be  changed.     No  re-  of  loss,  it  will  be  waived.     Insurance  Co. 

covery  can  be  had  until  the  proof  is  v.  Lippoid,  Id.  391. 
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No.  241. 

For  Partial  Loss  and  Contribution. 

First.     lAs  in  preceding' /arm ,  chan^ng  words  to  conform  to  the  facts  J\ 

5>econd.    That  on  the day  of ,  said  vessel  sailed  from for  the  port 

of on  said  voyage,  and  while  proceeding  therein  was,  by  the  perils  of  the  [sea], 

driven  ashore  and  greatly  damaged,  and  in  danger  of  total  loss,  in  consequence  of 
which  it  became  necessary  for  the  preservation  of  said  vessel  to  throw  overboard  [one 
thousand  sacks  of  flour],  of  the  value  of  $ ,  being*  a  part  of  the  cargo  thereof. 

Third.  That  in  order  to  save  said  vessel  the  plaintiff  was  compelled  to  and  did 
pay  for  repairing  the  same  the  sum  of  $ ,  and  the  further  sum  of  $—-  as  con- 
tribution for  the  value  of  said  flour. 

Fourth.     [Copy  remainder  of  preceding  form,\ 

No.  942. 

Loss  OF  Cargo  by  Fire. 

First.  The  plaintiiT  alleges  that  on  the day  of ,  the  stemnboat  Belle  was 

lying  at  the  port  of ,  and  the  plaintiff  was  the  owner  of  the  cargo  [or  certain  goods\ 

then  laden  on  board  said  vessel,  and  the  defendant,  in  consideration  of  a  certain 
premium  paid  to  it  by  the  plaintiff  at  that  time,  made  and  delivered  to  plaintiff  a  certain> 
policy  of  insurance  against  fire  upon  said  cargo,  as  follows  : 

[Copy  policy, \ 

Second.  On  the day  of ,  said  steamboat  departed  from  the  port  of 

on  the  vo3rage  described  in  said  policy,  and  during  said  voyage,  while  said  vessel  with 

the  cargo  on  board  was  lying  [state  thefacts^  at  the  port  of ,  said  cargo  was  wholly* 

destroyed  by  fire. 

Third.  The  property  of  plaintiff  so  burned  was  of  the  value  of  $ . ' 

Fourth.  On  the day  of ,  the  plaintiff  fumislied  the  defendant  with  proof 

of  loss  and  of  his  interest  in  said  goods,  and  has  duly  performed  all  the  conditions  of 
said  policy  on  his  part  to  be  performed. 

Fifth.  Said  defendant  has  not  paid  said  loss  nor  any  part  thereof,  and  there  is  now 

due  to  the  plaintiff  from  the  defendant  thereon  the  sum  of  $ ,   and  interest  from* 

the of . 

[Add  prayer.'\ 

No.  243. 

Loss  OF  Buildings  by  Fire. 

First  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  was  the 

owner  of  [describe premises  and  title  thereto^  as  in  policy^  and  said  defendant  on  said 

day,  in  consideration  of  the  sum  of  $ ,  paid  by  the  plaintiff  to  the  defendant  as  a 

premium,  executed  and  delivered  to  the  plaintiff  the  following  policy  of  insurance : 

[Copy  policy. '\ 

^  The  value  at  the  time  of  the  loss 
should  be  stated.  Phoenix  Ins  Co.  v. 
Benton,  87  Ind.  132. 
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Second.  The  plaintiff  farther  alleges  that  on  the day  of ,  said was 

burned  and  wholly  destroyed  by  fire  [if  the  loss  was  only  partial,  so  siate\ ;  that  said 
fire  did  not  originate  by  any  act,  design  or  procurement  on  the  part  of  plaintiff 
[negative  the  causes  excepted  in  the  policy']. 

Third.  On  the day  of ,  the  plaintiff  gave  said  defendant  due  notice  and 

proof  of  said  fire  and  loss,  and  has  duly  perfonned  on  his  part  all  the  conditions  of  said 
policy  of  insurance. 

Fourth.  Said  building  was  worth  $ when  so  destroyed  [or  injured],  and  on 

the day  of ,  the  plaintiff  demanded  of  said  defendant  the  payment  of  said 

insurance. 

Fifth.  No  part  thereof  has  6een  paid,  and  there  is  now  due  from  the  defendant 

to  the  plaintiff  on  said  policy  the  sum  of  $ ,  with  interest  from  the day 

of . 

[Add  prayer.] 

No.  S44. 

On  Renewal  of  Policy. 

First.  [As  in  preceding  form.] 

Second.  The  defendant,  on  the day  of ,  in  consideration  of  the  sum  of 

$ ,  paid  by  the  plaintiff  to  the  defendant  as  a  premium,  executed  and  delivered  to 

the  plaintiff  a  renewal  of  said  policy  in  the  words  and  figures  following,  to  wit : 

[Copy  renewal.] 

[Continue  as  in  paragraphs  2^  j,  4  and  $  of  preceding  form.] 

[Add  prayer.] 

No.   945. 

On    Fire    Insurance    Policy   Where    the    Plaintiff 
Purchased  the  Property  After  the  Insurance. 

First.  The  plaintiff  alleges  that  at  the  time  hereinafter  mentioned  the  defendant 

was  and  still  b  a  corporation  duly  organized  under  the  laws  of  the  state  of ,  with 

power  to  insure  property  against  loss  or  destruction  by  fire. 

Second.  On  the day  of ,  one  A  B  was  the  owner  of  [or  had  an  interest 

in]  the  store  building  known  as ,  situate  on  lot ,  in  block ,  in  the  city 

of ,  and  paid  to  the  defendant  the  sum  of  $ ,  for  which  the  defendant  deliv- 
ered to  said  A  B  a  policy  of  insurance  on  said  store  building.  The  following  is  a  copy 
of  said  policy :  [copy  policy]. 

Third.  On  the day  of ,  said  A  B,  with  the  consent  of  the  defendant,  in 

writing  indorsed  on  said  policy,  sold  and  conveyed  to  the  plaintiff  his  right,  title  and 
interest  in  said  store  building,  and  in  his  policy  of  insurance  thereon. 

Fourth.  Said  A  B,  at  the  time  of  taking  out  said  policy  of  insurance,  and  from 
that  time  until  the  sale  and  conveyance  of  said  property  to  the  plaintiff,  was  the  owner 
of  the  same. 

Fifth.  While  said  policy  was  in  full  force,  to  wit,  on  the day  of  — ,  said 

store  building  was  entirely  destroyed  by  fire. 

Sixth.  The  plaintiff  thereby  sustained  loss  in  the  sum  of  $ . 

Seventh.  On  the day  of ,  the  plaintiff  furnished  to  the  defendant  proof 

of  his  loss  and  his  interest  in  said  building,  and  has  doly  perfonned  all  the  conditions  of 
said  policy  on  his  part  to  be  performed. 
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Eighth.  No  part  of  said  loss  has  been  paid,  and  there  is  now  dae  from  the 

defendant  to  the  plaintiff  thereon  the  sum  of  $ . 

[AddprayerJ] 

No.  846. 

Loss  Payable  to  Mortgagee. 

[Copy  I,  2,  3  and  4  in  the  preceding  form,  changing  it  to  conform  to  the  facts.] 

Fifth.  That  on  the day  of ,  said  A  B,  to  secure  the  payment  of  the  sum 

of  $-• r— ,  made  and  delivered  to  the  plaintiff  a  mortgage  on  said  premises  for  the  sum 

of  $ ,  duein  [one]  year  from  that  date,  and  indorsed  on  said  policy,  payable  to 

C  D  [th6  plaintiff],  and  delivered  the  same  to  the  plaintiff,  and  he  has  ever  since  held 
such  policy  as  security  for  said  sum. 

Sixth.  The  debt  secured  by  said  mortgage  has  not  been  paid,  or  any  part 
thereof. 

Seventh.  On  the day  of ,  the  plaintiff  gave  said  defendant  due  notice 

and  proof  of  said  fire  and  loss,  and  has  duly  performed  all  the  conditions  of  said  policy 
ou  his  part  to  be  performed. 

Eighth.  Said  building  was  worth  $ when  so  destroyed  [or  injured],  and  on 

the day  of  —J — ,  the  plaintiff  demanded  of  said  defendant  the  payment  of  said 

insurance. 

Ninth.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendant 

to  the  plaintiff  on  said  policy  of  insurance  the  sum  of  $ ,  with  interest  from  the 

—  day  of . 

[Add  prayer,'\ 

Ko»  S47. 

On  an  Agreement  to  Insure  where  Policy  Never 

Issued. 

First.  The  plaintiff  complains  of  the  defendant  for  that  at  the  time  hereinafter 
mentioned  the  defendant  was  and  still  is  a  corporation  duly  organized  under  the  lawa 

of  the  state  of ,  with  power  to  insure  property  against  loss  or  destruction  by 

lire. 

Second.  On  the day  of ,  the  plaintiff  was  the  owner  of  the  dwelling. 

house  situate  on  lot ,  in  block ,  in  the  city  of ,  and  on  said  day  applied 

to ,  the  agent  of  the  diefendant,  and  lawfully'  authorized  to  make  the  contract 

hereinafter  set  forth,  for  insurance  against  loss  or  damage  by  fire  upon  said  dwelling* 
house.     And  on  the  day  aforesaid  said  defendant,  by  its  agent,  in  consideration  of  the 

sum  of  $ ,  then  duly  paid  by  plaintiff,  agreed  to  become  an  insurer  of  said  prop- 

erty  for  the  sum  of  $| for years  from  that  time,  and  agreed  to  make  and 

deliver  to  plaintiff  a  policy  of  insurance  for  $ ,  in  the  usual  form  of  such  policies 

issued  by  the  defendant. 

Third.  It  was  expressly  agreed  by  and  between  the  plaintiff  and  defendant  at  the 
time  of  making  said  contract  that  said  insurance  should  commence  and  be  binding  on 
the  defendant  from  the  time  of  the  receipt  of  said  premium,  and  the  defendant  in  con- 
sideration  of  said  premium  agreed  to  make  and  deliver  to  plaintiff  within  a  reasonable 
time  its  policy  of  insurance  upon  said  dwelling-house,  to  the  amount  of  $  •*— ,  against 
loss  and  damage  by  fire  for  the  period  aforesaid. 

Fourth.  By  the  terms  of  the  policies  of  insurance  issued  by  the  defendant  in  the 
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usual  form,  said  defendant  promises  [staff  the  substance  of  the  proposed  policy^  and 
state  when  the  loss  was  payable]. 

Fifth.  On  the day  of ,  while  said  agreement  to  insure  was  in  full  force, 

said  dwelling-house  was  entirely-  destroyed  by  6re. 

Sixth.  The  value  of  said  building  at  the  time  said  fire  occurred  was  the  sum 

of  $ . 

Seventh.  On  the day  of ,  the  plaintiff  furnished  to  the  defendant  proof 

of  his  loss  and  interest  in  said  building,  and  duly  performed  all  the  conditions  of  said 
agreement  on  his  part  to  be  performed. 

Eighth.  No  part  of  said  loss  has  been  paid,  and  there  is  now  due  from  the 
defendant  to  the  plaintiff  thereon  the  sum  of  $ . 

[Addprayer.] 

No.  S48. 

By  Assignee  of  Agreement  to  Insure  where  no 

Policy  is  Issued. 

First  to  Seventh,  inclusive.  [As  in  preceding  form,  substituting  the  name  of  the 
person  insuring  for  ^^  plaintiff, "] 

Eighth.  On  the day  of ,  said  A  B,.fora  valuable  consideration,  assigned 

said  contract  and  insurance,  and  all  rights  pertaining  to  the  same,  to  the  plaintiff,  of 
which  the  defendant  was  then  duly  notified. 

[Continue  as  in  preceding  form,] 

No.  949. 

To  Reform  a  Policy   of   Insurance,  and   for  Judg- 
ment FOR  A  Loss  Under  the  Same. 

First.  The  plaintiff  alleges  that  at  the  time  hereinafter  mentioned  the  defendant 

was  and  still  is  a  corporation  duly  organized  under  the  laws  of  the  state  of , 

with  lawful  authority  to  make  contracts  of  insurance  against  fire. 

Second.  On  the day  of ,  the  plaintiff  was  the  owner  of  a  dwelling-hoose 

situated  on  lot  No. ,  in  block ,  in  the  city  of ^  in  which  was  a  large 

amount  of  furniture  belonging  to  plaintiff  of  the  value  of  $ w 

Third.  On  said  day  the  defendant,  in  consideration  of  $ to  it  then  paid, 

made  and  delivered  to  the  plaintiff  a  policy  of  insurance  on  said  house  and  fumitare 

for  the  period  of years,  in  which  policy  the  insurance  on  said  house  is  stated  to 

be  for  the  amount  of  $ ,  and  on'said  furniture  for  the  sum  of  $ , 

Fourth.  The  amount  of  insurance  agreed  upon  by  the  plaintiff  and  defendant  at 

the  time  of  the  payment  of  the  consideration,  was  the  sum  of  $ upon  the  house, 

and  $ upon  the  furniture,  but  these  amounts,  by  mistake  of  the  agent  who  filled 

up  the  policy,  were  transposed. 

Fifth.  On  the day  of ,  said  house  was  wholly  destroyed  by  fire,  but  said 

furniture  was  saved  without  material  loss. 

Sixth.  At  the  time  said  policy  was  delivered  to  plaintiff  he  supposed  it  had  been 
drawn  up  according  to  the  agreement,  and  did  not  read  the  same,  and  did  not  know 
of  the  mistake  therein  until  after  said  fire. 

Seventh.  Said  house  was  of  the  value  of  $ . 
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Eighth.  On  the day  of ,  the  plaintilT  furnished  defendant  with  proof  of 

loss  by  said  fire,  and  has  in  all  things  duly  performed  all  the  conditions  of  said  policy 
on  his  part  to  be  performed. 

Ninth.  No  part  of  said  loss  has  been  paid. 

Tenth.  The  plaintiff,  therefore,  prays  that  said  policy  may  be  reformed  by  insert- 
ing therein  $ insurance  on  said  house,  and  $ on  said  furniture,  and  for 

judgment  against  the  defendant  for  the  sum  of  $ and  costs  of  suit 


No.  S50. 

By  Wife  on  Policy  of  Life  Insurance. 

First.  The  plaintiff  alleges  that  at  the  time  hereinafter  mentioned  the  defendant 

was  and  now  is  a  corporation  duly  organized  under  the  laws  of  the  state  of  • , 

with  lawful  authority  to  issue  policies  of  life  insurance. 

Second.  On  the day  of ,  the  plaintiff  paid  to  the  defendant  the  sum  of 

$ as  a  premium  for  a  policy  of  insurance  upon  the  life  of  one  G  H,  in  consider- 
ation whereof  the  defendant  executed  and  delivered  to  the  plaintiff  a  policy  of  life 

insurance  upon  the  life  of  said  G  H,  and  thereby  insured  his  life  in  the  sum  of  $ . 

The  following  is  a  copy  of  said  policy:* 

[Copy  policy,^ 

Third.  The  plaintiff  was  then  the  wife  of  said  G  H,  and  as  such  had  a  valuable 
interest  in  his  life. 

Fourth.  The  plaintiff  further  alleges  that  on  the day  of ,  said  G  H 

died,  his  death  not  being  caused  by  {negative  excepted  causes  in  policy^. 

Fifth.  All  premiums  becoming  due  upon  said  policy  up  to  the  time  of  the  decease 
of  said  G  H  had  been  fully  paid,  and  all  of  the  conditions  of  said  policy  to  be  per- 
formed and  fulfilled  by  said  G  H  or  plaintiff  have  been  duly  performed  and  complied 
with. 

Sixth.  On  the day  of ,  the  plaintiff  duly  notified  said  defendant  of  the 

death  of  said  G  H,  and  made  proof  thereof,  and  demanded  payment  of  the  amount 
due  on  said  policy. 

Seventh.  No  part  of  the  same  has  been  paid,  and  there  is  now  due  thereon  from 
the  defendant  to  the  plaintiff  the  sum  of  $ ,  with  interest  from  the day 

of 

{Add  prayer,^ 

No.  S51. 

By  ExfecuTOR. 

First.  \As  in  preceding  form,'] 

Second.  On  the day  of ,  said  defendant,  in  consideration  of  receiving 

from  one  A  B,  late  of ,  now  deceased,  the  sum  of  $ ,  as  a  premium,  and  the 

further  sum  of  $ ,  to  be  by  him  paid  annually  during  his  life,  made  and  delivered 

*  In  an  action  on  a  policy  of  Insur-  same  words  as  in  the  instrument,  a  copy 

ance,  a  building  contract,  an  agreement  of  the  agreement  may  be  set  out  in  the 

for  the  sale  of  property  and  the  payment  pleading  as  a  substitute  for  a  statement 

of  the  purchase  pioney,  and  cases  of  like  of  its  contents.     Swan's   Pleading  and 

character,  when  the  terms  of  the  agree-  Precedents,  199. 
inent  must  be  stated  in  substantially  the 


I 
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to  said  A  B  its  policy  of  life  insurance,  in  writing,  on  his  life.    The  following^  a 
copy  of  said  policy: 

[Copy  policy, -] 

Third  On  the day  of ,  said  A  B  died,  his  death  not  being  caused  by 

[any  cause  excepted  in  policy'}. 

Fourth.  Said  A  B  left  a  will  in  which  the  plaintiff  was  appointed  sole  executor, 

which  will  was  duly  admitted  to  probate  on  the day  of ,  in  the  [county]  court 

of county,  and  letters  testamentary  therefrom  duly  issued  to  the  plaintiff,  who  is 

now  the  executor  under  said  will. 

Fifth.  The  said  A  B  and  the  plaintiff  each  duly  performed  all  the  comiitions  of 
said  policy  of  insurance  on  their  part. 

Sixth.  On  the day  of ,  the  plaintiff  made  proof  of  the  death  of ,  in 

conformity  with  the  requirements  of  said  policy. 

Seventh.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defeBdai&t 
to  the  plaintiff  thereon  the  sum  of  $ , 

[Add  prayer,} 

No.  95S. 

By  Partner  or  Creditor  on  Life  Policy.^ 

First.   [As  in  a^o,} 

Second.  On  the  -^-^  day  of ,  said  defendant,  in  consideration  of  recciviiig 

from  the  plaintiff  the  sum  of  $ ,  and  of  an  annual  premium  of  the  sum  of  $ to 

be  paid  by  pkun tiff  during  the  life  of  said  A  B,  made  and  delivered  to  the  plaintiff  its 
policy  of  life  insurance,  in  writing,  on  the  life  of  said  A  B.  The  following  is  a  copy  of 
said  policy : 

[Copy  policy.} 

Third.  The  plaintiff  at  the  time  aforesaid,  and  at  the  time  of  his  death,  was  a 

creditor  of  said  A  B  to  the  amount  of  $ ,  and  as  such  creditor  had  an  Interest  in 

his  life. 

Fourth.  On  the day  of ,  said  A  B  died,  his  death  not  being  caused  by 

[any  cause  excepted  in  policy}. 

Fifth.  The  plaintiff  duly  performed  all  the  conditions  of  said  policy  on  his  part 
to  be  performed.  ' 

Sixth.  On  the day  of ,  the  plaintiff  made  proof  of  the  death  of  said » 

in  conformity  with  the  requirements  of  said  policy. 

Seventh.  No  part  of  said  insurance  has  been  paid,  and  there  b  now  due  from  the 
defendant  to  the  plaintiff  thereon  the  sum  of  $ , 

[Add  prayer.} 

No.  253. 

Accident  and  Life  Insurance. 

First.  [As  in  2jo. }  , 

Second.    On  the  day  of  ,  said  defendant,  in  consideration   of  the 

sum  of  $ ,  made  and  delivered  to  plaintiff  its  policy  of  insurance,  in  writing,  on 

the  life  of  A  B.    The  following  is  a  copy  of  said  policy: 

[Copy  policy,} 

*  See  2  Greenleaf  Ev.,  $  409. 
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Third.  On  or  about  the day  of ,  and  while  said  policy  was  in  full  force, 

said  A  B  received  a  personal  injury  [from  which,  on  or  about  the  day  of , 

he  died],  said  injury  being  caused  by  [describe  manner  of  inflicting^  and  being  an 
accident  insured  against  by  said  policy  of  insurance. 

[Continue  as  in  paragraphs  j,  ^,  6  and  7  of  preceding  form.] 

[Add  prayer,'\ 

No.  S54. 

Against    Marine    Insurance    Company    for    Loss    by 

Collision. 

First.  The  plaintiff  alleges  that  on  the day  of ,  he  was  the  owner  of 

or  had  [one-half)  interest  in  the  steamship  Nellie  Rogers.  * 

Second.  That  on  said  day  the  defendant,  in  consideration  of  the  sum  of  [$i  ,000], 
to  it  paid,  then  made  and  delivered  to  the  plain  tiflf  a  policy  of  insurance  on  said 
steamship  for  the  sum  of  $12,000,  and  thereby  promised  to  pay  to  the  plaintiff  within 
sixty  days  after  proof  of  loss  and  his  interest  in  said  vessel,  all  loss  and  damage 
accruing  to  him  by  reason  of  the  injury  or  destruction  of  said  vessel  by  fire  or  collision, 
not  exceeding  $12,000,  said  policy  to  continue  in  force  during  the  voyage  of  said 
vessel  from  Charleston,  S.  C,  to  Havana,  Cuba,  and  the  return  voyage  back  to 
Charleston. 

Third.  On  the day  of ,  and  while  said  steamship  was  proceeding  on  said 

voyage,  and  before  her  arrival  at  Havana,  another  steam  vessel,  known  as  the 
General  Williams  [or,  the  name  of  which  is  unknown],  with  great  force  and 
violence  ran  foul  of  and  against  the  plaintiff's  said  steamship  and  sunk  the  same,  and 
said  vessel  was  wholly  lost  to  the  plaintiff. 

Fourth.  The  plaintiff's  interest  in  said  vessel  was  the  sum  of  $12,000. 

Fifth.  On  the day  of ,  the  plaintiff  furnished  the  defendant  with  proof 

of  his  loss  and  interest  therein,  and  duly  performed  all  the  conditions  of  saki  policy 
on  his  part. 

Sixth.  The  defendant  has  not  paid  said  loss  or  any  part  thereof,  and  there  is  now 

due  from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ ,  with  interest  from 

the day  of . 


[Add  prayer,] 


JUDGMENTS. 


No.  255. 

On  Judgment  of  Court  of  General  Jurisdiction. 

First  The  plaintiff  alleges  that  on  the day  of ,  he  recovered  a  judgment 

against  the  defendant,  duly  given  by  the court  of for  the  sum  of  $ ,  and 

$ costs  of  suit,  in  an  Miction  then  pending  in  said  court,  in  favor  of  the  plaintiff 

and  against  the  defendant. 

Second.  Said  judgment  has  not  been  paid,  nor  any  part  thereof,  and  there  is  doe 

from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ ,  with  interest  from  the 

day  of . 

[Add  prayer.  ] 
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No.  956. 

On  a  Foreign  Judgment  of  Court  of  General 

Jurisdiction. 

First.  That  at  the  time  mentioned  herein  the  [District  Court]  of  the  state  of 
*         was  a  court  of  general  jurisdiction  duly  created  by  the  laws  of  said  state. 

Second.  That  on  the day  of ,  the  plaintiff  brought  an  action  against 

the  defendant  in  said  court,  and  caused  lawful  process  to  be  duly  issued  therein  and 
served  on  said  defendantr 

Third.  That  such  proceedings  were  had  therein  that  afterward,  on  the day 

of ,  the  plaintiff  recovered  judgment  against  the  defendant  in  said  action,  which 

was  duly  given  by  said  court  against  the  defendant  for  the  sum  of  $ ,  and  costs  of 

suit  taxed  at  $ . 

>  Fourth.  No  part  of  said  judgment  has  been  paid,  and  there  is  now  due  thereon 

from  the  defendant  to  the  plaintiff  the  sam  of  $ ,  with  interest  from  the day 

of 

\Add  prayer.  ] 

No.  957. 

Foreign  Judgment  of   Court   or  Officer  of  Inferior 

Jurisdiction. 

First.  The  plaintiff  alleges  that  on  the day  of ,  one  E  F  was  a  justice  of 

the  peace  of  [Union  township,  in  the    county  of  and  state  of ],  and  duly 

authorized  under  the  laws  of  said  state  to  try  all  actions  arising  upon  contract  where 
the  amount  involved  did  not  exceed  the  sum  of  $ ,  and  render  j  udgment  thereon. 

Second.  That  on  said  day  the  plaintiff  commenced  an  action  against  the  defendant 
before  said  justice  upon  ^  cause  of  action  arising  upon  contract  to  recover  the  sum  of 

$ ,  and  caused  a  summons  to  be  duly  issued  by  said  justice  and  lawfully  served 

on  the  defendant. 

Third.  That  on  the day  of ,  a  trial  was  had  in  said  court  before  said 

justice,  and  the  plaintiff  recovered  judgment  for  the  sum  of$ ,  which  judgment  was 

duly  given  by  said  justice  against  the  defendant,  together  with  the  costs  in  that  behalf 
expended,  taxed  at  $ . 

Fourth.  No  part  of  said  judgment  or  costs  has  been  paid,  and  there  is  now  due 

thereon,  from  the  defendant  to  the  plaintiff,  the  sum  of  $ ,  with  interest  from  the 

day  of . 

[Add  prayer,'\ 

No,  S58. 

On  Judgment  of  a  Justice  of  the  Peace.  ^ 

First,  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  recovered 

a  judgment  against  the  defenrlant  duly  given  in  an  action  before  £  F,  a  justice  of  the 

*  Some  doubt  has  been   expressed  made.     And  it  is  said  that  this  provision 

whether  or  not  in  an  action  on  a  judg-  probably  was  not  intended  to  be  appli- 

ment  or  other  determination  of  a  court  cable  to  such  judgment.     Swanks  PL  and 

or  officer   of  special  jurisdiction   of  a  Prec.,  21 1-2 12,  and  cases  cited     There 

foreign  state,  it  was  sufficient  to  state  is  no  reason  for  any  distinction.     There 

that   the  judgment  was  duly  given  or  is   no  limitation  in  the  language.     It 


FORMS   OF   PETITIONS. 


697 


peace  of 


m 


county, ,  for  the  sum  of  $ ,  and  $ costs  of  suit,  in 


an  action  then  pending  before  said  justice  in  favor  of  the  plaintiff  and  against  the 
defendant. 

Second.  Said  judgment  has  not  been  paid,  nor  any  part  thereof,  and  there  is 
due  from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ . 

[Attack  copy  of  transcript  to  petitions^ 

{Add  praycK'l 

No.  859. 


By  Assignee  of  Judgment. 

First.  The  plaintiflf  alleges  that  on  the day  of ,  one 

—  court  of  - 


— ,  recovered  a 

judgment  against  the  defendant  duly  given  in  the court  of county, , 

for  the  sum  of$ ,  and  $ costs  of  suit,  in  an  action  then  pending  in  said 

court  in  favor  of  said and  against  the  defendant. 

Second.  On  the day  of ,  said assigned  said  judgment  to  plaintiff, 

of  which  the  defendant  was  duly  notified. 

Third.  Said  judgment  has  not  been  paid,  nor  any  part  thereof,  and  there  is  due 
from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ . 

\Add  prayer, ^ 

No.  S«0. 

For  Repayment  of  a  Judgment  Collected  and  After- 
ward Reversed. 

First.  The  plaintiff  alleges  that  at  the term  of  the  district  court  of 

county,  the  defendant  recovered  a  judgment  against  the  plaintiff  for  the  sum  of  $ . 

Second.  On  the day  of ,  the  plaintiff  was  compelled  to  pay  to  said 

defendant  the  sum  of  % ,  in  satisfaction  of  said  judgment. 

Third.   Within  [one  year]  from  the  dale  of  the  rendition  of  said  judgment  the 

plaintiff  took  the  case  [on  error]  to  the  supreme  court  of ,  when,  at  the  [January] 

term  of  said  court»  said  judgment  was  reversed  and  wholly  &et  aside. 

Fourth.  No  part  of  said  sum  has  been  paid,  and  there  is  now  due  from  the 
defendant  to  the  plaintiff  thereon  the  sum  of  $ , 

\Add  prayer. ^ 

No.  261. 

Warranty    of    the    Amount    Due    on    a   Judgment 

Assigned  to  Plaintiff. 

First  The  plaintiff  alleges  that  said  defendant,  on  the day  of ,  for  a 

valuable  consideration,  assigned  to  plaintiff  a  judgment  recovered  by  said  defendant  in 


applies  to  all  judgments  and  determi- 
nations of  tribunals  of  special  jurisdiction 
no  matter  where  rendered  or  made.  As 
well  limit  the  words  "  duly  performed  " 
in  an  action  on  a  contract  to  a  contract 
made  in  the  state,  as  to  restrict  the 
words  "duly  given  or  made*'  to  judg- 
ments rendered  in  the  state.  The  words 
evidently  apply  to  all  judgments.     Even 


where  these  words  or  others  of  like  im- 
port are  omitted  the  presumption  is  that 
the  judgment  was  legally  rendered,  as 
the  law  presumes  that  the  acts  of  public 
officers  were  rightly  done  until  the  con- 
trary appear.  Bank  v.  Dandredge,  12 
Wheat.  70;  Cowles  v.  Lane,  4  O.  S. 
112;  Ward  V.  Barrows,  2  Id.  241;  3 
Neb.  284. 
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the court  of county,  for  the  sum  of  $— — ,  on  the day  of ,  in  an 

action  wherein  the  defendant  herein  was  plaintiff  and  C  D  defendant 

Second.  As  an  inducement  for  plaintiff  to  purchase  said  judgment  said  defendant 
did  then  and  there  warrant  that  there  was  due  thereon  from  said  C  D  the  sum  of 

$ ,  and  plaintiff,  relying  upon  said  warranty,  did  then  and  there  purchase  said 

judgment. 

Third.  At  the  time  of  the  assignment  of  said  judgment  to  plaintiff  it  had  been 
paid  in  full  to  the  defendant,  and  no  part  thereof  has  been  paid  to  plaintiff. 

Fourth.  The  plaintiff  has  sustained  damages  in  the  premises  in  the  sum  of  $• 

[Add  prayer,] 


LANDLORD  AND  TENANT. 

No.  S6S. 

Lessor  v.  Lessee  for  Non-repairs. 

First.  The  plaintiff  alleges  that  on  the day  of ,  by  a  certain  lease  then 

duly  made  between  the  plaintiff  and  defendant,  the  plaintiff  demised  to  the  defendant 
[describe  the premises'\y  for years  from  said  date. 

Second.  By  the  terms  of  said  lease,  said  defendant  covenanted  that  he  would 
\copy  covenant\ 

lliird.  Defendant  thereupon  entered  upon  said  premises  under  said  lease,  and 
continued  to  occupy  the  same  during  said  term,  but  did  not  {negative  the  covenant^ 
and  state  specifically  wherein  the  defendant  has  failed  to  make  repairs^  whereby  the 
premises  were  depreciated  in  value  in  the  sum  of  $ . 


Fourth.  The  plaintiff  has  thereby  sustained  damages  in  the  sum  of  $ » 

[Add  prayer.^ 

No.  ses. 

Lessee  v.  Lessor  for  Repairs. 

First.  \As  in  preceding  form ,  transposing  the  words  *•  defendant  **  and  •*  plaintiff*'* 
where  necessary.] 

Second.   [As  in  preceding  form.] 

Third.  Plaintiff  thereupon  entered  upon  said  premises  under  said  lease,  but  said 
defendant  [negative  the  covenant,  and  state  specifically  what  repairs  the  defendant 
neglected  or  refused  to  make]. 

Fourth.  On  the day  of ,  the  plaintiff  requested  the  defendant  to  per- 
form said  covenant  on  his  part  to  be  performed,  and  make  suitable  and  necessarj- 
repairs  upon  said  premises,  as  by  said  covenant  he  was  required  to  do,  but  said 
defendant  refused  [or  neglected  so  to  do  7oithin  a  reasonable  time  after  said  requesf]^ 

and  thereupon  plaintiff,  on  and  between  the  day  of ,  and  the day 

of ,  made  said  repairs,  and  expended  therein  the  sum  of  $ . 

Fifth.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendant 
to  the  plaintiff  thereon  the  sum  of  $ ,  with  interest  from  the day  of .  ^ 

[Add  prayer.  ] 

'  See  Hexter  v.  Knox,  63  N.  Y.  561; 
Taylor's  L.  &  T.,  §  330. 
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No.  S64. 

Assignee  of  Lessor  Holding  Under  a  Lease  v.  Lessee. 

First  The  plaintiflf  alleges  that  on  the day  of ,  one  A  B,  being  lawCuUy 

possessed  of  the  following  described  premises,  viz.  [describe premues]^  for  the  residue 

of  a  term  of years,  commencing  on  the day  of ,  and  to  continue  until 

the day  of ,  by  a  certain  lease  then  duly  made  between  said  A  B  and  the 

defendant,  said  A  B  demised  to  the  defendant  the  above  described  premises  for  the 
term  of years  from  that  date. 

Second.  That  by  the  terms  of  said  lease  said  defendant  coveqanted  that  he  would 
[copy  cavenanf[. 

Third.  Defendant  thereupon  entered  upon  said  premises  under  said  lease,  and 
has  continued  to  occupy  the  same  until  the  present  time  [or  continued  to  occupy  the 
same  during  said  ierm],  but  did  not  [negative  the  covenant ^  and  state  at  what 
particular  time  the  covenant  wets  broken  ^  so  that  it  will  appear  that  it  was  after  the 
assignmenf],  ^ 

Fourth.  On  the day  of  ,  said  A  B,  by  his  deed  duly  executed  and 

delivered,  and  in  consideration  of  the  sum  of  $ ,  sold  and  assigned  said  reversion 

and  all  interest  in  said  lease  and  premises  to  the  plaintiff. 

Fifth.  The  plaintiff  has  sustained  damages  in  the  premises  in  the  sum  of  $ . 

[Add  prayer.\ 

No.  S66. 

Assignee  OF  Lessor  v.  Assignee  of  Lessee  on  Covenant 

to  Insure. 

First.  The  plaintiff  alleges  that  on  the day  of ,  by  a  certain  lea^e  then 

duly  made  between and ,  said demised  to  — —  the  following  described 

premises,  to  wit  [describe  premises] ,  for  a  term  of years  from  said  date. 

Second.  That  by  one  of  the  covenants  in  said  lease  the  said  lessee  was  to  keep 

said  premises  insured  in  the  sum  of  $ "ffor  the  benefit  of  the  lessor,  and  that  if 

at  any  time  said  lessee  should  fail  to  keep  the  same  so  insured,  said  lessor  might  cause 
an  insurance  to  be  made  thereon  at  the  expense  of  said  lessee  for  the  benefit  of  said 
lessor. 

Third.  On  the day  of ,  [the  le-sor]  sold  and  assigned  to  the  plaintiff  all 

his  interest  in  said  lease,  and  on  or  about  said  date  all  the  interest  of  [the  lessee]  in 
said  premises  and  lease  was  sold  under  an  order  of  court  to  satisfy  judgments  against 
said  [lessee],  and  the  defendants  became  the  purchasers  at  said  sale  of  the  interest  of 
said  lessee  in  said  premises. 

Fourth.  Defendants  thereupon  took  possession  of  said  premises  under  said  sale, 

while  a  policy  of  insurance  thereon  for  the  sum  of  $ ,  procured  by  [the  lessee]  in 

pursuance  of  said  covenant,  was  still  in  full  force  and  effect.    On  the day  of , 

said  policy  of  insurance  expired.  The  plaintiff  thereupon  notified  defendants  to  insure 
said  premises  as  required  by  said  covenant,  which  they  neglected  and  refused  to  do. 

Fifth.  On  the day  of ,  the  plaintiff  insured  the  same  according  to  the 

tenor  and  provisions  of  said  covenant,  and  expended  therein  the  sum  of  $ . 


700  TREATISE   ON   THE    LAW   OF   CODE    PLEADING. 

Sixth.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendant 

to  the  plaintiff  thereon  the  sum  of  $ ,  * 

[Add  prayer,"] 

No.  S66. 

Assignee  of  Lessee  for  Injury  to  the  Possession. 

First.  The  plaintiff  alleges  that  on  the day  of ,  by  a  certain  lease  then 

duly  made  between and ,  said demised  to [describe  premises]^   for 

a  terms  of years,  commencing  on  the day  of . 

Second.  That    by  virtue    of  said  lease  said thereupon  entered  upon  said 

premises,  and  on  the day  of ,  while  in  possession  of  the  same,  by  his  deed 

duly  executed  and  delivered,  sold,  assigned  and  conve}^  to  plaintiff  all  his  right,  title 
and  interest  in  said  lease  and  premises. 

Third.  Plaintiff  thereupon  took  possession  of  the  same,  and  is  entitled  to  retain 
possession  thereof  for  the  residue  of  said  term. 

Fourth.   [State  injury  to  possession ^  etc.  ] 

Fifth.  The  plaintiff  has  sustained  damages  in  the  premises  in  the  sum  of  $ , 

[Add  prayer.] 

I  No.  867. 

Against  Landlord  on  Covenant  for  Quiet  Enjoyment 

WITH  Special  Damage. 

First.  The  plaintiff  alleges  that  on  the day  of ,  said  defendant,  by  lease 

in  writing,  duly  signed  and  acknowledged,  let  to  the  plaintiff  the  store-room  situated 
on  lot ,  in  block  No. ,  in  the  city  of ,  for  the  term  of years,  cove- 
nanting in  said  lease  that  the  plaintiff  should  quietly  enjoy  the  possession  of  said  prem- 
ises during  said  term. 

Second.  The  plaintiff  thereupon  entered  into  possession  of  said  premises  under 

said  lease,  but  on  the day  of was  lawfully  evicted  therefrom  by ,  who 

possessed  the  paramount  title  to  the  same. 

Third.  The  plaintifi^  while  in  possession  of  said  premises,  carried  on  the  busi- 
ness of ,  and  was' compelled  to  expend  the  sum  of$ in  removing  his  goods  to 

another  store-room,  and  lost  the  custom  of ,  and by  the  removaL 

Fourth.  The  plaintiff  has  sustained  damages  in  the  premises  in  the  sum  of  $ . 

[Add  prayer,] 

No.  »68. 

Against  Tenant  for  Breach   of  Covenant  to  Keep 

Premises  in  Repair. 

First.  The  plaintiff  alleges  that  on  the  -y —  day  of ,  the  plaintiff  and  defend- 
ant signed  a  lease,  by  the  terms  of  which  the  plaintiff  leased  to  the  defendant,  for 
the  term  of years,  the  following  described  premises:  [describe  them]. 

1  The  above  is  the  substance  of  the  of  the  covenants  in  a  lease,  may  bring  an 
petition  in  the  case  of  Masury  v.  South-  action  in  his  own  name  for  a  breach  of 
worth,  9  O.  S.  341.  In  the  case  cited  it  such  covenants,  as  the  party  beneficially 
is  said:  **  An  assignee  of  a  reversion,  interested,  under  the  code  of  civil  pro- 
having  also  assigned  to  him  by  the  terms  cedure,  which  in  this  respect  supplies  the 
of  his  contract  of  conveyance  the  benefit  statute,  32  H.  8,  Cap.  34." 
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Second.  The  defendant  thereupon  entered  into  possession  of  said  premises  and 
occupied  the  same  during  the  continuance  of  said  lease. 

Third.  The  defendant  covenanted  in  said  lease  that  he  would,  during  said  term, 
at  his  own  expense,  keep  said  premises  in  good  repair,  and  leave  the  same  at  the 
expiration  of  his  lease  in  as  good  condition  as  when  he  took  possession  thereof, 
reasonable  wear  and  tear  excepted. 

Fourth.  The  defendant  failed  to  keep  said  premises  in  good  repair,  but,  on  the 
contrary,  neglected  to  replace  the  glass  in  the  windows  on  the  west  side  of  said  house 
which  had  been  broken  during  said  lease,  by  reason  of  which  the  walls  and  floors  of 
said  house  were  damaged  from  rain  in  the  sum  of  $ ,  and  the  plaintiff  was  com- 
pelled to  expend  th6  sum  of  $ in  replacing  said  glass,  and  said  defendant  per- 
mitted said  premises  to  be  injured  greatly  in  excess  of  reasonable  wear  and  tear,  to 
the  damage  of  the  plaintiff  in  the  sum  of  $  — —* 

[Add  prayer, '\ 

No.  S69. 

Against    Landlord    for    Breach    of    Agreement   to 
Complete  Demised  Building  in  a  Certain  Manner. 

First.  The  plaintiff  alleges   that  on   the  day  of  ,  the   plaintiff  and 

defendant  entered  into  an  agreement  in  writing,  duly  executed. 

Second.  By  the  terms  of  said  agreement  the  defendant  contracted  to  lease  to  the 

plaintiff  for  the  term  of years,  from  the day  of ,  the  unfinished  building 

situated  on  lot ,  in  block ,  in  the  city  of ,  and  to  complete  the  same  in 

the  same  manner  as  the  building  on  lot ,  in  said  block,  and  to  give  plaintiff  pos- 
session thereof  on  the day  of . 

Third.  On  the day  of ,  the  defendant  delivered  and  plaintiff  took  pos- 
session of  said  building  under  said  agreement,  and  plaintiff  placed  therein  a  large 
quantity  of  goods  [describe  theni]^  of  the  value  of  $ . 

Fourth.  Said  building  was  not  finished  in  the  same  manner  as  the  building  on 
lot ,  in  said  block,  at  the  time  of  entering  into  said  agreement,  but,  on  the  con- 
trary, [state  specifically  the  difference\. 

Fifth.  Inconsequence  of  the  failure  of  said  defendant  to  complete  said  building 
as  agreed  upon,  the  rain  leaked  through  the  roof  of  said  building  and  fell  upon 
[describe property  injured'\^  and  soiled  and  greatly  injured  the  same,  to  the  damage  of 
the  plaintiff  in  the  sum  of  $ . 

[Add  prayer.] 

No»  270. 

On  a  Promise  to  Pay  for  the  Surrender  of  a  Lease. 

First.  The  plaintiff  alleges  that  at  the  time  hereinafter  mentioned  the  plaintiff 

had  a  lease,  ending  on  the day  of ,  of  the  dwelling-house  situated  on  lot 

,  in  block ,  in  the  city  of ,  and  was  in  possession  thereof  under  said 

lease. 

Second.  The  defendant,  being  the  owner  of  the  reversion  of  said  premises,  on 

the day  of ,  offered  the  plaintiff  the  sum  of  $ to  surrender  to  defendant 

said  unexpired  term  and  possession  of  said  premises,  which  offer  the  plaintiff  then 
and  there  accepted,  and  thereupon  surrendered  sai  1  term  and  the  possession  of  said 
premises  to  defendant. 
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Third.  The  plaintiff  has  duly  performed  all  the  conditions  of  said  agreement  on 
his  part. 

Fourth.  No  part  of  said  sum  has  been  paid,  and  there  is  now  due  from  the 
defendant  to  the  plaintiff  thereon  the  sum  of  $ . 

[Add  prayer.] 

No.  871. 

By  Lessor  Against  Lessee  to  Recover  Damages  for 
Waste,  and  for  an  Injunction  to  Restrain 
Waste. 

First.  The  plaintiff  alleges  that  the  plaintiff  is  the  owner  in  fee  of  the  [northeast 
quarter  of  section  No.  16,  in  township  12  N.,  of  R.  14  £.],  which  land  is  in  posses- 
sion of  defendant  under  a  lease  from  the  plaintiff. 

Second.  The  defendant,  while  such  tenant,  on  or  about  the day  of , 

wrongfully  and  without  lawful  authority  cut  down  ten  walnut  trees  growing  on  said 

land,  belonging  to  plaintiff,  of  the  value  of  $ ,  and  converted  the  same  to  his  own 

use,  to  the  damage  of  the  plaintiff  in  the  sum  of  $ . 

Cause  for  injunction. 

First.  The  defendant  threatens  and  is  about  to  cut  down  other  trees  belonging 
to  plaintiff  on  said  land,  without  the  plaintiff's  consent,  and  convert  the  same  to  his 
own  use,  which  will  cause  irreparable  injury  to  plaintiff  and  greatly  depreciate  the 
value  of  said  real  estate. 

Second.  The  plaintiff,  therefore,  prays  judgment  against  the  defendant  for  the 

sum  of  $ ,  his  damages,  and  that  the  defendant  may  be  perpetually  enjoined  from 

catting  down  trees  on  said  land,  and  for  costs  of  suit. 

No.  87S. 

For  Rent  Reserved  in  a  Lease. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant  leased  from 

the  plaintiff,  for  the  term  of years,  the  dwelling-house  situate  on  lot ,  in  block 

,  in  the  city  of ,  at  a  yearly  rent  of  $ -,  to  be  paid  on  the days  of 

and of  each  year. 

Second.  The  defendant  took  possession  of  said  premises  under  said  lease,  but  has 

not  paid  the  rent  for  the  [half  year]  ending  on  the day  of ,  which  amounts 

to  the  sum  of  $ . 

Thir^.  There'll^  now  due  from  the  defendant  to  the  plaintiff  thereon  the  sniAof 
$ 


[Add  prayer.] 

No.  978. 

For  Use  and  Occupation  at  a  Fixed  Rent.* 

First.  [As  in  preceding  form.  ] 

Second.  The  defendant  occupied  said  premises  under  said  lease  firom  the 

day  of ,  to  the day  of ,  but  has  failed  to  pay  the  rent  due  thereon. 

'  The  action  for  use  and  occupation  exists.     Rowland  v.  Pendleton,  2t  O.  S. 

is  based  upon  an  express  or  implied  coU'  664;  Desbard  v.  Walbridge,  15  N.   V. 

tract,  and  can  only  be  maintained  where  374  j  Stewart  v.  Fick,  31  N.  J.  L.  17 ; 

the  relation  of  landlord  and  tenant  in  fact  More  v.  Harvey,  50  Vt.  297. 
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Third.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendant 

to  the  plaintiff  thereon  the  sam  of  $—• -^,  with  interest  from  the day  of . 

[Add  prayer,'] 

Ho.  974. 

To  Recover  for  Use  and  Qccupation. 

First  The  plaintiff  alleges  that  the  defendant,  with  plaintiff's  permission,  and  as 

his  tenant,  used  and  occupied  \describe  premises]^  belonging  to  plaintiff,  for  

months,  commencing  on  the ■  day  of  — ,  the  rental  value  of  said  premises  being 

worth  the  sum  of  $ per  month. 

Second.  No  part  of  said  rent  has  been  paid,  and  there  is  now  due  from  the 
defendant  to  the  plaintiff  thereon  the  sum  of  $  — ^ ,  with  interest  from  the  —  day 
of .» 


[Add  prayer*  ] 


Ko.  978. 


Lessor  v.  Lessee,  to  Recover  Rent. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff*,  by  an  oral 

agreement,  leased  to  the  defendant  for  the  period  of  one  year  from  that  date  the  fol- 
lowing described  premises,  viz.:  [lot  2^  in  block ,  in  the  city  of , ,  with 

the  buildings  and  appurtenances  thereon],^  for  which  the  defendant  agreed  to  pay 
plaintiff,  on  the  ^—  day  of  — — ,  the  sum  of  $— —  [per  annum]  as  rent  for  the 
same. 

Second.  The  defendant  entered  upon  and  retained  possession  of  said  premises 
under  said  lease,  but  has  failed  to  pay  the  rent. 

Third.  No  part  of  the  same  has  been  paid,  and  there  is  now  due  from  the  defend- 
ant to  the  plaintiff  thereon  the  sum  of  $— — ,  with  interest  from  the  — —  day  of . 

[Add  prayer,] 


LIBEL  AND  SLANDER. 


M«H  976. 

For  Libel  Directly  Charging  an  Offense. 

First.  The  plaintiff  alleges  that  on  the  — — ^day  of ,  said  defendant,  wickedly 

intending  to  injure  the  plaintiff,  did  maliciously  publish  of  and  concerning  the  plaint- 
iff, a  certain  false,  scandalous  and  defamatory  libel,  containing,  among  other  things, 
the  false,  scandalous  and  defamatory  matters  following  of  and  concerning  the 
plaintiff.     [Copy  libelous  matter  verbatim^  withf  i/ necessary,  proper  innuendoes*"]^ 


*  To  authorize  a  recovery  in  this 
form  of  action  the  defendant  must  occupy 
as  tenant.  If  he  hold  adversely  the  ac- 
tion cannot  be  maintained. 

'  At  common  law  it  was  unneces- 
sary to  describe  the  premises,  but  under 
the  code  the  premises  should  be  described, 
otherwise  the  petition  will  be  subject  to 
a  motion  to  make  definite  and  certain. 


'  An  innuendo  may  be  defined  to  be 
a  subordinate  averment,  connecting  par- 
ticular parts  of  the  publication  with  what 
has  gone  before,  in  order  to  elucidate  the 
defendant's  meaning  more  fully,  i  Star- 
kie  on  Slander,  431.  Its  office  is  to  ex- 
plain doubtful  words  and  phrases,  and 
annex  to  them  their  proper  meaning,  but 
it  cannot  extend  their  sense  beyond  their 
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Second.  By  reason  of  which  the  plaintiff  has  been  brought  into  public  scandal  and 

disgrace,  and  greatly  injured  in  his  good  name,  to  his  damage  in  the  sum  of  $ .  * 

\_Add  prayer.'\ 

No.  «77. 

Words  not'in  Themselves  Actionable. 

•     First.  The  plaintiff  alleges  that  at  a  term  of  the— — court  of county,  begun 

and  held  in  said  county  on  the  — '—  day  of ,  in  a  certain  action  then  pending 

therein  between as  plaintiff  and as  defendant,  upon  the  trial  thereof  the 

plaintiff,  being  duly  sworn  in  said  cause,  testified  as  a  witness  touching  certain  matters 
material  to  the  issue  therein. 

Second.  Afterward,  on  the day  of ,  the  defendant,  wickedly  intending 

to  injure  the  plaintiff,  and  to  cause  it  t  ?  bs  believed  that  he  had  been  guilty  of  perjury, 
in  a  certain  discourse  which  he  then  had  of  and  concerning  the  plaintiff,  in  the  presence 
and  hearing  of  divers  person,  did  maliciously  and  falsely  speak  and  publish  of  and 
concerning  the  plaintiff,  and  of  and  concerning  his  testimony  aforesaid,  the  following 
false  and  defamatory  words  ;  that  is  to  say :  **  He,"  meaning  the  plauitiff,  "  has  for* 
sworn  himself,"  thereby  meaning  that  the  plaintiff  in  his  testimony  had  committed  the 
crime  of  perjury,  by  reason  of  which  the  plaintiff  has  been  lirought  into  public  scandal 
and  disgrace,  and  greatly  injured  in  his  good  name,  to  his  damage  in  the  sum  of 

* — .' 


[Add  prayer  »'\ 


No.  S78. 


Words  in  Themselves  Actionable. 

First.  The  plaintiff  alleges  that  on  the day  of ,  said  defendant,  wickedly 

intending  to  injure  the  plaintiff  in  a  certain  discourse  which  he  then  had  of  and  con- 
cerning the  plaintiff,  in  the  presence  and  hearing  of  divers  persons,*  falsely  and 
maliciously  did  speak  and  publish  the  following  false  and  defamatory  '\yords ;  that  is 
to  say :  "  He,"  meaning  the  plaintiff,  **  is  a'thief — he  stole  $i(xx"  By  means  of  the 
premises  the  plaintiff  has  been  greatly  injured  in  his  good  name,  to  his  damage  in  the 
sum  of  $ — -. 

[Add  prayer.'\ 

No.  279. 

Words  Spoken  in  a  Foreign  Language. 

First.  [If  the  words  were  spoken  in  other  langnage  than  the  English^  follow  the 
preceding  form  to  the*;  then  say^x  who  understood  the  [French]  language,  &lsely 
and  maliciously  did  speak  and  publish  the  following  false  and  defamatory  words  in  the 
[French]  language;  that  is  to  say:  [set  forth  the  words  in  the  foreipi  language']^ 
which  words  signified,  and  were  understood  by  those  hearin^r  them  to  mean,  in 


natural  import,  unless  something  is  put 
upon  the  record  by  way  of  introductory 
matter,  with  which  they  can  be  connected. 
See  note  i  to  §  335,  Townsend  on  Slan- 
der and  Libel. 

*  The  good  character  of  the  plaint- 
iff is  presumed ;  it  is  unnecessary,  there- 


fore, to  allege  that  he  was  of  good  name 
and  reputation. 

'  When  the  terms  of  an  alleged  libel 
are  general  or  indefinite,  the  petition 
must  contain  averments  that  the  alleged 
libel  was  published  of  and  concerning  the 
plaintiff.   Geislcr  v.  Brown,  6  Neb.  254. 
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the  English  language,  as  follows:  [se^  forth  a  correct  translation  of  the  words ^  with 
proper  innuendoes],  which  words  were  understood  as  above  translated  by  those  persons 
in  whose  hearing  and  presence  they  were  spoken.     Bv  means  of  the  premises  the 

plaintiff  has  sustained  damages  in  the  sum  of  $ . 

[Add  prayer,] 

No.  X80. 

For  Injury  to  an  Attorney  in  his  Profession. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  *was  and 

still  is  an  attorney  at  law,  duly  admitted  to  practice,  and  practicing  in  the  several 

courts  of  the  state. 

« 

Second.  The  defendant,  maliciously  intending  to  injure  said  plaintiff  in  his  pro- 
fession of  an  attorney  at  law,  did  on  said  day  publish  of  and  concerning  the  plaintiff, 
and  of  and  concerning  him  in  his  capacity  as  an  attorney  at  law,  in  the  presence  and 
hearing  of  divers  persons,  the  following  false,  malicious  and  defamatory  matter  of  and 
concerning  the  plaintiff,  and  of  and  concerning  him  in  his  profession  as  an  attorney  at 
law  ;   that  is  to  say :  [here  insert  the  slanderous  words,  with  proper  innuendoes]. 

Second  liy  means  of  which  said  premises  the  plaintiff  has  been  and  is  greatly 
injured  in  his  reputation  aforesaid,  and  has  been  greatly  vexed,  harassed  and  impov- 
erished, and  has  lost  and  been  deprived  of  divers  great  gains  and  profits,  which  would 
otherwise  have  arisen  to  him  in  his  profession  and  business,  to  his  damage  in  the  sum 
of  $ 


[Add  prayer,  ] 


No.  281. 


Injury  to  Business.^ 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  was  engaged 

in  the  business  of at ,  and  in  good  reputation  and  credit  therein;  that  plaint- 
iff is  still  engaged  in  said  business  at  said  place. 

Second.  That  on  the  day  above  stated  the  defendant,  intending  to  injure  the 
plaintiff  in  his  good  name  and  credit,  in  a  discourse  he  then  had  with  several  persons, 
did  speak  and  publish  of  and  concerning  the  plaintiff,  and  of  and  concerning  him  in 
his  business  aforesaid,  in  the  presence  and  hearing  of  divers  persons,  the  false  and 
malicious  words  following;  that  is  to  say :  {here  state  the  slanderous  words  with  proper 
innuendoes]. 

Third.  By  means  of  the  committing  of  which  said  several  grievances  the  plaintiff 
has  been  and  is  greatly  injured  in  his  good  name  and  credit,  insomuch  that  various 
persons  who  formerly  dealt  with  plaintiff  in  his  business,  to  wit  :  {designate  those  not 
trading],  have  ceased  and  refused  to  do  business  with  him,  whereby  the  plaintiff  has 
lost  great  gains  which  otherwise  would  have  accrued  to  him  in  his  business,  to  his 
damage  in  the  sum  of  $ . 

{Add  prayer,] 


*  Words  which  are  falsely  and  (mali- 
ciously spoken  or  published  of  a  person  in 
regard  to  his  office  or  vocation,  imputing 
to  him  want  of  principle,  corruption, 
etc.,  are  actionable  per  se,  Dodds  v. 
Henry,  9  Mass.  262 ;  May  rant  v.  Rich- 
ardson, I  Xott  &  McC.  347.     So  words 

4S 


which  tend  to  injure  a  person  engaged  in 
trade,  as  by  charging  him  with  dishon- 
esty in  his  business,  or  imputing  insolv- 
ency, are  actionable  per  se.  Backus  v. 
Richardson,  5  Johns.  476.  To  say  of  a 
merchant,  "  You  keep  false  books,  and  I 
can  prove  it,**  is  actionable.     Id. 
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No.  »8». 

Special  Damages.    Words  Spoken  Ironically. 

First  The  plain  tiff  alleges  that  on  the day  of ,  said  defendant,  wickedlr 

intending  to  injure  the  plaintiff,  in  a  certain  discourse  which  he  then  had  of  and  con- 
cerning the  plaintiff,  in  the  presence  and  hearing  of  divers  persons,  in  an  ironical  manner 
falsely  and  maliciously  did  speak  and  publish  the  following  false  and  defaroatorr 
words  of  and  concerning  the  plaintiff;  that  is  to  say  :  **  He,**  meaning  the  plaintiff,  "  is 
no  thief,"  thereby,  then  and  there,  meaning  that  said  plaintiff  had  been  and  was  a 
thief,  and  said  |>ersons  in  whose  hearing  said  defamatory  words  were  spoken  then  and 
there  understood  that  that  was  the  meaning  of  said  words. 

Second.  By  reason  of  the  ^peaking  of  which  slanderous  wonls  the  plaintiff  was 

discharged  from  the  employment  of for  compensation,  and-  who  but  for  said 

defamatory  words,  would  have  retained  him  in  said  employment. 

[Or,  plaintiff  was  employed  as  a  teacher  for  the  term  of months,  by  school 

district  No. ,  to  teach  the  school  of  said  district,  but  in  consequence  of  the  speak- 
ing of  said  slanderous  words  suspicion  was  cast  on  the  moral  character  of  plaintiff, 
and  he  was  unable,  upon  that  ground  alone,  to  obtain  a  certificate  from  the  county 

superintendent  of county,  and  was  thereby  unable  to  fulfill  said  contract,  and 

was  thereafter  for  the  period  of months  unable  to  obtain  employment.]     By 

reason  of  which  said  premises  the  plaintiff  has  been  greatly  injured  in  his  good  name 
and  reputation,  and  in  loss  of  time,  to  his  damage  in  the  sum  of  $  — . 

The  plaintiff,  therefore,  prays  judgment  for  the  sum  of  $ . 

*         No.  ass. 

Libel  by  Effigy. 

The  plaintiff,  A  B,  complains  of  the  defendant  for  that  on  the day  of , 

the  defendant,  wickedly  intending  to  injure  the  plaintiff  and  to  bring  him  into  pnbUc 
ridicule,  contempt  and  disgrace,  wrongfully  and  maliciously  did  make  a  figure  or 
efhgy  intended  to  represent  the  plaintiff,  and  on  which  the  following  words  were 
inscribed :  **  A  B  is  a  sneak  and  a  villain,**  and  hung  said  effigy  by  the  neck  on  a 

telegraph  pole  in  a  public  street  of  the  city  of ,  in  the  view  and  presence  of  many 

persons,  and  there  permitted  said  efHgy  to  remain  for hours,  by  reason  whereof 

the  plaintiff  has  sustamed  damages  to  his  reputation  in  the  sum  of  $ . 

[Add  prayer,'\ 

MALICIOUS    PROSECUTION. 

No.  284. 

Malicious  Prosecution  in  Causing  Arrest,  etc. 

First.  The  plaintiff  alleges  that  on  the day  of  ,  said  defendant  falsely 

and  maliciously,  and  without  reasonable  or  probable  cause  therefor,  charged  the 

plaintiff  before ,  a  justice  of  the  peace,  of county, ,  with  [staU  offense  m 

the  toordsof  the  infarmatiott\y  and  thereupon  caused  said  justice  to  make  out  a  war- 
rant in  due  form  of  law  under  his  hand,  for  the  apprehension  of  plaintiff,  and  falsely 
and  maliciously,  and  without  probable  cause  therefor,  caused  plaintiff  to  be  arrested 
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on  said  chai^  of  defendant,  and  to  be  imprisoned  against  bis  will  in  the  jail  of 

county  for  the  period  of days  then  next  following. 

Second.  On  the  trial  of  said  cause  on  the day  of ,  said  defendant  was 

acquitted  and  discharged  of  said  crime,  and  said  prosecution  is  now  ended  and  wholly 
determined. 

Third.  By  means  of  which  said  several  premises  the  plaintiff  has  been  greatly 
injured  in  his  credit  and  reputation,  and  brought  into  public  scandal,  infamy  and  dis- 
grace, and  has  suffered  great  anxiety  and  pain  of  body  and  mind,  and  has  been  forced 
to  lay  out  and  expend  the  sum  of  $ in  procuring  his  discharge  from  said  imprison- 
ment and  in  defending  himself,  and  has  been  prevented  by  reason  of  the  premises 

from  transacting  his  business  for  the  space  of days,  to  the  damage  of  plaintiff  in 

the  sum  of  $ .  * 

[Add  ^ray^r.'i 

No.  286. 

For  Causing  Plaintiff  to  be  Indicted. 


day  of ,  said  defendant,  at  the  — 

-,  falsely  and  maliciously,  and  without 


First.  The  plaintiff  alleges  that  on  the  — 

term  of  the  district  court  of county,  - 

reasonable  or  probable  cause,  indicted  '  and  caused  and  procured  the  plaintiff  to  be 

indicted  by  the  grand  jury  of county  for  [siat^  the  offense  as  in  the  indictment]; 

and  afterward  said  defendant  falsely  and  maliciously  and  without  reasonable  or  prob- 
able cause  prosecuted  and  caused  to  be  prosecuted  said  indictment  against  the  plaintiff 

until  at  the term  of  the  court,  begun  and  held  in  said  county  on  the day  of 

,  said  plaintiff  was  in  due  manner  and  by  due  course  of  law  acquitted  of  said 

premises  in  said  indictment  charged  upon  him  by  aiijury  of  said  county  of ;  where- 
upon it  was  adjudged  by  said  court  that  the  plaintiff  go  hence  without  day,  and  be 
discharged  from  all  liability  on  said  indictment.  [State  damages  as  in  preceding 
form.] 

[Add  prayer,] 

No.  S86. 

Malicious  Attachment  in  a  Civil  Action. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant,  maliciously 

intending  to  injure  the  plaintiff,  falsely,  maliciously  and  without  probable  cause  made 


'  The  above  is  the  substance  of  the 
declaration  in  Chitty  on  Pleading,  page 
607,  omitting  what  is  deemed  to  be  un- 
necessary. It  is  unnecessary  to  allege 
that  the  plaintiff  has  always  conducted 
himself  properly,  and  had  never  been 
accused  of  crime  prior  to  the  institution 
of  the  criminal  proceedings,  as  such  is 
the  presumption,  and  it  is  also  unneces- 
sary to  set  forth  the  various  continu- 
ances. Want  of  probable  cause  is  essen- 
tialxo  aright  to  recover.  If  probable 
cause  existed  the  defendant  is  not  liable, 
although  the  prosecution  was  malicious. 


The  essential  elements  which  constitute 
a  defense  to  the  action  are,  absence  of 
malice,  an  honest  belief  in  the  guilt  of 
the  party  charged,  and  a  reasonable 
ground  of  suspicion,  supported  by  cir- 
cumstances sufficiently  strong  in  them- 
selves to  warrant  a  cautious  man  in  the 
belief  that  the  person  is  guilty  of  the 
ofGense  with  which  he  is  charged.  These 
two  elements  must  unite.  Turner  v. 
O'Brien,  8  Neb.  544. 

*  The  word  "  indicted  **  is  found  in 
Chitty's  form,  and  is  said  to  be  the  usual 
allegation.     2  Burr,  993. 
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an  ailidftvit  for  an  attachment  against  the  property  of  plaintiff  in  an  action  brought  faj 
him  against  the  plaintiff  in  the court  to  recover  the  sum  of  $ . 

Second.  That  thereupon  said  defendant  maliciously  caused  an  order  of  attachment 
to  be  issued  out  of  said  court  and  levied  upon  plaintiff's  property,  to  wit  \descri^ 

generally\^  as  the  stock  of  goods  in  my  store  at ,  and  said  store  and  goods  were 

thereupon  taken  into  the  possession  of  the  [sheriff]  of county. 

Third.  That  afterward,  on  the day  of ,  said  attachment,  on  motion  of 

the  plaintiff,  was  vacated  and  set  aside,  and  said  goods  returned  to  the  possession  of 
the  plain  tiffs.     \If  damaged  so  sta  te.  ] 

Fourth.  \StaU  special  damages  from  the  interruption  of  business ,  both  for  injury 
to  the  plaintiff^  s  credit  and  to  his  business.} 

Fifth.  The  plaintiff  has  sustained  damages  in  the  sum  of  $ . 

[Add  prayer.} 

No.  987. 

False  Imprisonment. 

First.  The  plaintiff  alleges  that  on  the day  of ,  said  defendant  unlaw- 
fully and  with  force  assaulted  the  plaintiff,  and  then  and  there  imprisoned  him,  and 

detained  him  in  prison  there,  against  the  will  of  plaintiff,  for  the  space  of  next 

following,  without  any  reasonable  or  probable  cause  whatsoever,  to  plaintiff's  damage 
in  the  sum  of  $ . 

[Add  prayer,  ] 


MALICI0U8*INJURY   TO    PROPERTY. 

No.  S88. 

For  Malicious  Injury  to  Property. 

First.  The  plaintiff  alleges  that  on  the  day  of ,  the  defendant,  mali- 
ciously in  tending  to  injure  the  plaintiff,  willfully  mutilated  and  defaced  [describe property} 
belonging  to  plaintiff,  and  of  the  of  value  $  — ^-,  and  injured  the  same  to  the 
extent  of  $ . 

Second.  The  plaintiff  was  compelled  to  expend  the  sum  of  $ to  repair  the 

same,  to  his  damage  in  the  sum  of  $ . 

[Add  prayer*} 

No.  »89. 

For  Wrongfully  Chasing  Sheep  or  Cattle. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant  unlawfully 

drove  and  chased  [one  hundred]  sheep  [or  cattle]  of  plaintiff  of  the  value  of  $ , 

then  being  in  a  certain  field  situate  in ,  in county,  and  drove  the  same  from 

said  field  to . 

Second.  By  reason  of  which  the  plaintiff  necessarily  expended  the  sum  of  $ 

in  endeavoring  to  find  said  sheep  [or  cattle],  and  said  sheep  [or  cattle]  were  greatly 
injured  from  the  undue  haste  with  which  they  were  driven  by  said  defendant.  The 
plaintiff  has  sustained  damages  in  the  premises  in  the  sum  of  $ . 

[Add  prayer,'^ 


y 
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No.  900. 

For  Shooting  a  Dog  or  other  Animal. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant  nnlawiiilly 

shot  off  and  discharged  a  certain  gun  then  and  there  loaded  With  gunpowder  and  shot, 

at  and  against  a  certain  dog  of  the  plaintiff,  of  the  value  of  $ ,  and  thereby  and 

therewith  so  greatly  wounded  said  dog  that  by  reason  thereof  said  dog,  on  the dny 

of ,  died,  to  the  damage  of  plaintiff  in  the  sum  of  $ . 

[Add  prayer,] 

No.  SOI. 

For  Letting  a  Boat  Adrift. 

First.  The  plaintiff  alleges  that  on  or  dbont  the day  of ,  the  defendant 

unlawfully  seized  knd  took  the  boat  of  the  plaintiff,  of  the  value  of  $ ,  then  floating 

and  being  in  the  river,  at  or  near ,  and  moored  and  fastened  there  with  a 

certain  rope  of  the  said  plaintiff,  and  then  and  there  unmoored  and  unloosened  said  boat 
from  the  place  where  it  was  fastened  as  aforesaid,  and  thereby  set  said  boat  adrift  in 
said river. 

Second.  Whereby  said  boat  was  broken  to  pieces  and  lost,  to  the  damage  of  the 
plaintiff  in  the  sum  of  $ . 

{Add  prayer.] 


MANUFACTURERS. 

No.  S0«< 

By  Manufacturer  for  Goods  Manufactured  to  Order, 

BUT  Not  Accepted. 

First.  The  plaintiff  alleges  that  on  the  day  of ,  the  plaintiff,  at  the 

defendant's  re  |UJsr,  manufactured  for  him ,  for  which  the  defendant  agreed  to 

pay  plaintiff  t'-.e  sum  of  $ upon  delivery  thereof. 

Second.  On  the day  of ,  the  plaintiff  offered  to  deliver  said  goods  to 

defendant,  and  is  ready  at  all  times  to  deliver  the  same,  and  has  duly  performed  all  the 
conditions  of  said  contract  on  his  part,  but  said  defendant  refused  and  still  refuses  to 
receive  said  goods,  or  to  pay  for  the  same.  There  is  now  due  from  the  defendant  to 
the  plaintiff  thereon  the  sum  of  $ . 

[Add  ^yer.] 

No.  80S. 

For  Manufacturing  Contiguous  to  t^LAiNTiFF^s 

Dwelling. 

• 

First.  The  plaintiff  alleges  that  on  the  day  of ,  the  plantiff  was,  and 

from  thence  hitherto  and  still  is,  lawfully,  possessed  of  a  certain  dwelling-house  and 

appnrtenancesy  situate  on  lot  ,  in  block ,  in ,  in conntty,  in  which 

the  plaintiff  and  his  family  then  resic^ed  and  still  reside. 

Second.  Said  defendant,  at  the  time  above  stated,  and  from  thence  hitherto  aad 
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Still  is,  possessed  of  a  piece  of  ground  contiguous  to  said  dwelling-house  of  plaintifi^ 

upon  which  said  defendant,  on  or  about  the day  of ,  erected  a  building,  ia 

which  from  said  time  until  now  he  wrongfully  and  injuriously  carried  on  the  business 

of ,  and  manufactured  large  quantities  of . 

Third.  By  means  of  which  several  premises  noxious  and  offensive  vapors  and 
fumes,  caused  by  said  manufactures^  have  proceeded  from  said  building  and  entered 
into  and  spread  themselves  over  said  dwelling-house  and  premises  of  plaintiff,  and 
have  greatly  annoyed  and  incommoded  the  plaintiff  in  the  use  of  the  same,  and  have 
ma(|e  said  dwelling  unfit  for  a  residence,  to  the  plaintiff's  damage  in  the  sum  of 

[Add  ^ayer,^ 


MARSHALING    LIENS,  SECURITIES,   ETC. 

No.  »04. 

To  Marshal  Liens,  Etc. 

First.  The  plaintiff  complains  of  the  defendant  for  that  on  the day  of « 

the  plaintiff  recovered  a  judgment  in  the  [district]  court  of county,  against  H  T 

for  the  sum  of  $ ;  that  on  the day  of ,  an  execution  was  issued  on  said 

judgment,  and,  for  want  of  goods  and  chattels  of  said  H  T  whereon  to  levy,  was  lev* 
ied  upon  the  following  described  real  estate,  to  wit :  [describt  premists]^  as  the  prop- 
erty of  said  H  T. 

Second.  That  H  T,  at  that  time,  was  doing  business  as  a  merchant  at  R. ,  and  on 
tha  day  preceding  that  on  which  the  judgment  was  rendered,  gave  a  mortgage  on  said 

premises  to  T  and  A  to  secure  the  payment  of  the  sum  of  $ ,  and  also  a  chatt^ 

Inortgage  on  certain  household  goods  to  secure  the  payment  of  said  sum. 

Third.  These  mortgages  were  given  as  claimed  by  the  defendants  to  secure  them 

against  the  acceptance  of  two  drafts,  each  for  the  sum  $ ,  drawn  by  H  T  on  saud 

defendants  in  favor  of  H  &  Co. ,  of ,  which  drafts  were  drawn  on  the day  of 

,  and  were  due  and  payable  on  the day  of ,  and  to  secure  certain 

moneys  amounting  to  the  sum  of  $ advanced  by  said  defendants  to  H  T. 

Fourth.  On  the day  of ,  H  T  sold  his  store  of  goods  to for  the 

tom  of  $ ,  and  as  a  part  of  the  consideration  therefor,  received  two  notes,  payable, 

respectively,  in and months,  which  notes,  on  the day  of ,  were,  by 

said  H  T,  assigned  to  the  defendants  as  security  for  said  debt. 

Fifth.  Said  H  T  then  was  and  now  is  insolvent,  as  said  defendants  well  knew, 
yet  on  or  about  the day  of ,  and  since  the  levy  of  said  execution,  said  defend- 
ants, for  the  purpose  of  defrauding  the  plaintiff  by  depriving  him  of  his  lien  on  said 
land,  fraudulently  redelivered  to  said  H  T  said  promissory  notes. 

Sixth.  The  personal  property  of  said  H  'V  mortgaged  to  said  defendants,  is  of  the 

value  of  $ ,  and  said  notes  redelivered  by  them  to  H  T  were  of  the  value  of  $ , 

being  more  than  sufficient  to  satisfy  the  claim  of  the  defendants  against  said  H  T,  and 
the  premises  levied  upon  under  the  execution  of  the  plaintiff  are  not  more  than  suffi- 
cient to  satisfy  the  plaintifTs  judgment. 

The  plaintiff,  therefore,  prays  that  inasmuch  as  the  defendants  have  a  security 
upon  two  funds  they  be  required  to  apply  said  personal  property  so  secured  by 
-mortgage  and  said  notes  to  the  payment  of  their  claim,  and  that  said  real  estate  may 
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be  subjected  to  the  plaintifTs  lieti  alone,  and  applied  to  satisfy  the  same,  and  for  suck 
other  relief  as  justice  may  require.  ^ 


MASTER  AND  SERVANT. 

Mo.  »96. 

By  Master  Against  Servant. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant,  at  his 

request,  was  employed  by  the  plaintiff  for  certain  wages  promised  for  his  services  by 
the  plaintiff  to  care  for  and  drive  a  span  of  horses  on  the  plaintiff's  farm  in . 

Second.  That  thereupon  the  defendant  entered  on  said  employment,  but  while 
caring  for  and  driving  said  horses,  carelessly  and  negligently  left-  them  untied  while 
he  walked  from  them  a  distance  of  [twenty  rods.] 

Third.  While  the  defendant  was  thus  absent  as  aforesaid,  said  horses  ran  away 
and  against  a  barbed  wire  fence  [siaU  the  injury  and  the  damages^, 

[Add  prayer.'] 

No.  996. 

By  Master  for  an  Assault  on  Servant. 

The  plaintiff  alleges  that  on  the  day  of ,  the  defendant  unlawfully 

Bade  an  assault  upon  C  D,  then  and  still  being  the  servant  of  the  plaintiff,  and  beat, 
wounded  and  ill-treated  the  said  C  D,  whereby  he  became  sick,  lame  and  disordered 
and  unable  to  labor  for  three  months,  during  all  of  which  time  the  plaintiff  was 

deprived  of  his  services,  which  were  of  the  value  of  $ ,  and  necessarily  expended 

lor  medicines,  care  and  attention  upon  upon  said  C  D  the  sum  of  $ . 

The  plaintiff  has  sustained  damages  in  the  sum  of  $ 

\_Add  prayer,  ] 

No.  997. 

For  Debauching  a  Servant. 

The  plaintiff  allies  that  on  the day  of ,  and  at  all  other  times  between  said 

day  and  the  commencement  of  this  action,  said  defendant,  unjustly  intending  to 
deprive  the  plaintiffof  the  services  of  E  A,  [the  daughter  and]  servant  of  plaintiff,  did 
debauch  and  carnally  know  said  E  A,  then  and  from  thence  to  this  time  the  [daugh- 
ter  and]  servant  of  the  plaintiff,  whereby  E  A  became  pregnant  and  sick  with  child, 
and  so  continued  for  the  space  of  nine  months  then  next  following,  when  she  was 
delivered  of  the  child  with  which  she  was  pregnant  as  aforesaid. 

Second.  By  reason  of  which  said  £  A  was  unable  to  ]ierform  the  necessary 

affairs  and  business  of  the  plaintiff  for  the  space  of year,  the  services  of  said  £  A 

during  all  that  time  being  lost  to  plaintiff,  the  plaintiff  necessarily  expended  in  nurs- 
ing and  taking  care  of  sai^  [daughter  and]  servant  in  and  about  the  delivery  of  said 
child  the  sum  of  $ . 

*  The  above  is  the  substance  of  the 
petition  in  Fassett  v.  Traber,  20  Ohio, 
540. 
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The  plaintiff  has  sustained  damages  in  the  sum  of  $  — — . 
[Add  prayer.] 

No.  298. 

By  Employ^  v.  Employer  for  not  Receiving  Him  into 

HIS  Service. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff,  at  defend- 
ant's reqaest,  agreed  with  the  defendant  to  enter  into  his  employment  for  the  period 
of as  [ ]  at  the  rate  of  $ per . 

Second.  The  defendant  then  employed  the  plaintiff  as  aforesaid,  and  agreed  to 
pay  him  for  such  services  the  sum  above  stated. 

Third.  The  plaintiff,  rel3ring  upon  the  i^eement  of  said  defendant,  has  at  all  times 
been  ready  to  enter  into  the  service  of  said  defendant,  according  to  said  agreement, 

and  on  the day  of  ,  requested  the  defendant  to  receive  and  retain  him  in 

such  service  for  the  wages  above  set .  forth.  But  the  defendant  then  refused  and  still 
refuses  so  to  do. 

Fourth.  The  plaintiff  in  consequence  of  said  employment,  was  prevented  from 
engaging  in  the  service  of  other  persons,  but  by  said  refusal  of  the  defendant  he  has 
been  unable  to  obtain  employment. 

The  plaintiff  has  sustained  damages  in  the  su|n  of  $ . 

lAdd/rayrr.'] 

See  also  Negligence  and  Railroads. 

No.  299. 

Apprentice  Against  Master  for  Breach  of  Articles. 

First  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  being  then  but 

[fourteen]  years  of  age,  by  his  lawful  guardian,  M  H,  entered  into  an  indenture 
with  the  defendant  [siaie  the  substance  or  copy  'Oerbatim\. 

Second.  The  plaintiff  duly  performed  all  the  conditions  of  said  agreement  od 
his  part  to  be  performed. 

Third.  [N'egative  the  defendanVs  performance  of  the  agrekment'\  as,  that  the 
defendant  failed  to  send  the  plaintiff  to  school  for  the  period  of  four  months  in  each  year 
daring  the  plaintiff's  minority,  but,  on  the  contrary,  Required  the  plaintiff  to  constantly 
perform  labor  on  the  farm  during  ten  months  of  each  of  said  years^  and,  therefore, 
allowed  him  to  attend  school  but  two  months  in  each  of  said  years,  whereby  the 
plaintiff  was  prevented  from  acquiring  an  education  in  the  common  English  branches^ 
and  has  thereby  sustained  damages  in  the  sum  of  $ . 

\Add  prayer.'\ 

MISTAKE. 
No.  aoo. 

To  Recover  Money  Paid  Under  a  Mistake  of  Fact. 

First  The  plaintiff  allies  that  on  the day  of ,  the  plaintiff  purchased 

from  the  defendant  one  hundred  and  eighty-two  head  of  cattle,  for  which  the  plaintiff 
was  to  pay  the  defendant cents  per  pound,  gross  weight. 
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■^ 


Second.  Pursuant  to  said  agreement  the  plaintifT  and  defendant  weighed  said 
cattle,  and  the  aggregate  weight  thereof  was  found  to  be  two  hundred  and  seventeen 
thousand  nine  hundred  and  forty-one  pounds,  for  which  plaintiff  paid  the  defendant 
cents  per  pound,  amounting  to  $ . 

Third.  Said  cattle  were  weighed  in  twenty-seven  different  parcels,  and  owing  to 
a  mistake  in  balancing  the  scales,  five  hundred  pounds  were  added  to  each  draft  more 

than  the  actual  weight  of  the  cattle.    The  actual  weight  of  said  cattle  being  but 

pounds. 

Fourth.  On  the day  of ,  the  plaintiff  discovered  said  mistake,  and  that 

hfe  had  over-paid  said  defendant  for  said  cattle  the  sum  of  $ .     He  then  requested 

■aid  defendant  to  repay  said  sum,  which  he  refused  to  do. 

Fillh.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendant 
»to  the  plaintiff  thereon  the  sum  of  $ .^ 

[Add  prayrr.'\ 

See  also  Accounts  and  Reformation  of  Contracts. 


MONEY  LOANED,  DUE  AND  EXPENDED. 

No.  SOI. 

For  Money  Loaned. 

First  The  plaintiff  alleges  that  the  defendant  is  indebted  to  plaintiff  in  the  sum  of 

$ for  so  much  money  loaned  on  the day  of ,*  by  plaintiff  to  defendant,  at 

his  request,  which  sum  said  defendant  agreed  to  pay  on  the day  of . 

Second.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendant 
to  the  plaintiff  thereon  the  sum  of  $ ,  with  interest  from  the day  of . 

[Add  prayer,'\ 

No.  809. 

For  Money  Had  and  Received. 

First.  The  plaintiff  alleges  that  the  defendant  is  indebted  to  plaintiff  in  the  sum 

of  $ ,  for  so  much  money  received  from  E  F,  on  the day  of ,  ta  and  for 

the  use  of  said  plaintiff,  which  sum  was  then  due  and  payable. 

Second.  Said  defendant  has  not  paid  the  same,  nor  any  part  thereof,  and  there  is 

due  from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ ,  with  interest  from 

the day  of . 

[Add  prayer, '\ 

No.  303. 

For  Money  Paid  Out  and  Expended. 

First.  The  plaintiff  alleges  that  on  the day  of ,  he  paid  to  one  E  F,  to 

«&d  for  the  use  of  said  defendant,  and  at  his  request,  the  sum  of  $ ,  which  sum  the 

defendant  agreed  to  pay  to  plaintiff. 

Second.  No  part  of  the  same  has  been  paid,  and  there  is  now  due  from  the 

defendant  to  the  plaintiff  thereon  the  sum  of  $— ^ — ,  with  interest  from  the day 

of . 

[Add  prayer,  ] 

'  The  above  is  the  substance  of  the  petition  in  Billmgsv.  McCoy,  5  Neb.  187. 
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No.  304. 

To  Recover  Interest. 

First.  The  plaintiff  alleges  that  the  defendant  is  indebted  to  the  plaintiff  in  the 

sum  of  $ ,  for  the  [first]  installment  of  interest  now  due  on  a  certain  promissorj 

note,  executed  and  delivered  by  the  defendant  to  the  plaintiff  on  the day  of , 

for  the  sum  of  $ ,  with  interest  at  —  per  cent.,  payable  annually. 

Second.  No  part  of  said  interest  has  been  paid,  and  there  is  now  due  thereon 

from  the  defendant  to  plaintiff  the  sum  of  $ .     A  copy  of  said  note  is  hereto 

attached  and  made  a  part  hereo£ 

[Add  j^raytr.'] 

No.  805. 

For  Money  Due  on  a  Sale  of  Real  Estate. 

First.  The  plaintiff  alleges  that  the  defendant  is  indebted  to  the  plaintiff  for  the 
following  described  real  estate,  to  wit:  [the  N.  £.  quarter  of  section  two,  in  township 
12  N.,  of  R.  14  £.  of  6  P.  M.],  sold  and  conveyed  by  plaintiff  to  the  defendant  on  the 
day  of ,  for  which  he  agreed  to  pay  to  plaintiff  the  sum  of  $ at  that  date. 

Second.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendant 
to  the  plaintiff  thereon  the  siftn  of  $ ,  with  interest  from  the day  of . 

[Add  prayer,'\  I 


MECHANICS'  LIENS. 

No.  806. 

To  Foreclose  Mechanic's  Lien.     Contractor  against 

Owner, 

First.  The  plaintiff  alleges  that  on  or  about  the day  of ,  the  plaintiff' 

entered  into  an  oral  [or  written]  contract  with  the  defendant  to  furnish  to  him  6fty 

thousand  brick  at  $ per  thousand,  for  the  erection  of  a  dwelling-house  on  lot 

,  in  block ,  in  the  city  of .     [A  copy  of  said  written  contract  is  hereto 

attached.] 

Second.  In  pursuance  of  said  contract  the  plaintiff  furnished  said  brick  to  the 

defendant  for  the  erection  of  said  house,  on  and  between  the day  of ,  and 

the day  of r,  for  the  sum  of  $ per  thousand,  amounting  in  the  aggregate . 

to  the  sum  of  $ . 

Third.  The  defendant  at   the  time   the  plaintiff  furnished  said  brick  was  the 
owner  in  fee  of  said  lot.     [State  character  of  title  according  to  the  fact, "^ 

Fourth.  On  the day  of ,  and  within  [four]  months  from  the  time  of 

furnishing  said  material,  the  plaintiff  made  an  account  in  writing  of  the  items  of  sacb 
material  furnished  the  defendant  under  said  contract,  and  after  making  oath  thereto 

as  required  by  law,  61ed  the  same  in  the  [clerk's]  office  of county,  and  claiming  a 

mechanic's  lien  therefor  upon  said  lot  and  the  building  thereon. 

Fifth.  The  sum  of  $ ,  with  interest  from  the day  of ,  now  remains 

due  and  unpaid  on  said  account. 

The  plaintiff,  therefore,  prays  judgment  against  the  defendant  for  the  sum  of 
$ ,  with  interest  from  the day  of ,  and  costs  of  suit,  and  that 


FORMS   OF.  PETITIONS.  7  I  5 

premises  may  be  sold,  and  the  proceeds  thereof  applied  to  the  payment  of  said 
judgment,  interest  and  costs,  and  for  such  other  and  further  relief  as  may  be  just 
and  equitable. 

No.  a07. 

Subcontractor  or  Material  Man  against  Contractor 

AND  Owner.* 

First.  The  plaintiff  complains  of  the  defendants  C  D  and  £  F  for  that  on  the 

day  of said  C  D  was  the  owner  of  certain  real  estate  described  as  follows: 

[describe  in/u/i]  in county,  and  on  said  day  said  C  D  entered'  into  a  contract 

with  one  £  F  to  erect  a  building  on  said  land  for  which  he  promised  to  pay  said  £  F 

the  sum  of  $ [in  monthly  payments  of  $ , commencing  on  the day 

of         ]. 

Second.  That  on  the day  of ,  said  £  F  employed  the  plaintiff  to  work  on 

said  building  at  the  sum  of  $ per  day,  and  he  thereupon  performed days 

labor  thereon  in  pursuance  of  said  contract. 

Third.  On  the day  of ,  and  within  [sixty]  days  from  the  date  of  the 

performance  of  said  labor,  the  plaintiff  notified,  said  C  D  of  the  amount  owing  to  him 
by  said  £  F,  and  requested  him  to  pay  the  same,  which  he  has  failed  to  do.  That 
thereupon,  on  said  day,  the  plaintiff  made  an  account  in  writing  of  the  items  of  said 
labor  performed  for  said  E  F  on  said  building  under  said  contract,  and  after  making 

oath  thereto  as  required  by  law,  filed  the  same  in  the  [clerk's]  office  of county, 

and  claiming  a  mechanic's  lien  therefor  upon  said  lot  and  the  building  thereon. 

Fourth.  No  part  of  said  debt  has  been  paid  either  by  the  said  £  F  or  the  said 
C  D,  and  there  is  now  due  and  owing  by  said  defendants  of  the  pl^ntiff  the  sum  of 
$ ,  with  interest  from  the day  of . 

The  plaintiff,  therefore,  prays  judgment  against  the  defendants  for  the  sum  of 

$ ,  with  interest  from  the day  of ,  and  costs  of  suit  and  that  said  prem> 

ises  may  be  sold  and  the  proceeds  applied  to  the  payment  of  said  judgment,  interest  and 
costs,  and  for  such  other  relief  as  may  be  just  and  equitable. 

• 

Mo.  308. 

Allegation  of  Fraudulent  Lien. 

First  to  Fifth.     [As  in  jo6.] 

Sixth.  On   the  day  of ,  the  defendant,  G  H,  conspiring  with  other 

defendants  to  defraud  the  plaintiff,  61ed  a  lien  against  said as  owner,  and  upon 

said  premises,  for  the  sum  of  $ . 

Seventh.  The  said  defendant, ,  is  not  indebted  to  G  H  in  any  sum  whatever 

for  labor,  skill,  [machinery],  or  material  furnished  by  him  for  the  erection  or  repair 
of  said  dwelhng-house,  and  said  G  H  has  no  valid  lien  thereon.  Said  lien,  if  per- 
nutted  to  remain  in  force,  will  greatly  diminish  or  wholly  defeat  the  Hen  of  plaintiff. 

Add  to  the  prayer  "  That  said  lien  of  the  defendant,  G  H,  may  be  declared  fraud- 
ulent and  void,  and  set  aside,  etc 

^  As  a  mechanic's  lien  exists  alone  law  Uberally  in  favor  of  those  who,  by 

by  virtue  of  the  statute,  its  terms  and  their  labor  or  material,  have  contributed 

conditions  must  be  followed  in  preparing  to  the  erection  or  reparation  of  a  build- 

a  pleading  to  foreclose  the  lien.     The  ing. 
tendency  of  the  courts  is  to  construe  the 
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No;  3<M>. 

Where  Lien-holders   and    Incumbrancers  are   Madb 

Parties. 

First  to  Fiftb.     [As  in  No,  3ob.\ 

Sixth.  The  plaintiff  is  informed  and  believes  that has  a  machanic*s  lien  on 

said  premises  filed ,  to  secure  the  payment  of  the  sum  of  $ ,  and  thai  on  the 

day  of ,  [the  owner]  executed  a  mortgage  thereon  to  one to  secure  the 

pa3rment  of  the  sum  of  $ ,  which  mortgage  is  subject  to  the  lien  of  platntiff. 

\Contintu  as  in  No.  jo6.] 

No.  310. 

Petition  of  Subcontractor    or  Material    Man,  etc.,. 

Against  Owner  and  Contractor. 

First  The  plaintiff  complains  of  the  defendants,  A   B  and  C  D,  for  that  on 

the day   of ,  said  A   B   was   engaged   in   the   business   of  contractor  and 

builder,  in  the  city  of ;  that  on  said  day  said  defendant,  A  B,  entered  into  aeon- 
tract  with  the  defendant  C  D,  to  erect  for  him  a  certain  [three-story  brick  building) 

upon  [describe  the  lot  or  tract  of  land']   in   said   city  of ,  and  to  furnish  the 

material  therefor. 

Second.  That  in  pursuance  of  said  contract  and  for  the  purpose  of  carrying  it 
into  effect,  said  A  B  purchased  of  the  plaintiff  the  following  materials,  which  were 
delivered  at  said  building,  for  the  purpose  of  being  used  in  the  erection  of  the  same, 

and  furnished  at  the  dates  set  forth  in  said  account,  and  were  of  the  value  of  $ ,  as 

to  wit:   [set  out  the  items  with  the  prices  as  in  an  account]. 

Third.  That  at  the  time  the  plaintiff  furnished  said  material,  said  C  D  was  the 
owner  jn  fee  of  said  lo't. 

Fourth.  That  on  or  about  the  day  ,   and  within  [sixty]  days  from 

tlie  time  of  furnishing  said   material,  the  plaintiff  made  an  account   in  writing  of 
the  items  of  such  materials  furnished  said  defendant  under  said  contract,  and  after 
making  oath  thereto  as  required  by  law,  filed  the  same  in  the  office  of  the  [clerk], 
of county,  claiming  a  mechanic's  lien  upon  said  Ijtand  the  building  thereon. 

Fifth.  The  sum  of  $ ,  with  interest  from  the day  of ,  now  remains 

due  and  unpaid  on  said  account,  and  said  A  B  is  insolvent  and  tinable  to  pay  the 
same,  etc. 

[Add  prayer.] 


MISCELLANEOUS. 

No.  311. 

For  Feed  and  Stabling. 

P'irst.  The  plaintiff  alleges  that  on  the  day  of ,  the  plainfiff,  at  defend- 
ant's request,  provided  feed,  stabling,  care  and  attendance  for  horses  betotlging 

lo  the  defendant,  and  continued  to  furnish  the  same  until  the day  of  ^  for 

which  the  defendant  promised  to  i^ay  the  plaintiff  the  sum  of  $ per  week,  amottnt- 

ingin  the  aggregate  to  the  sum  of  $ . 
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Second.  No  part  thereof  has  been  paid.     There  is  now  due  thereon  from  the 

defendant  to  the  plaintiff  the'  sum  of  $ ,  with  interest  from  the day  of . 

\Add  prayer,'\ 

Vo.  819. 

For  Herding  or  Pasturing  Stock. 

First.     The  plaintiff  alleges  that  the  defendant  is  indebted  to  him  for  herding 

[pr^as^urin^] head  of  cattle  of  the  defendant  from  the day  of ,  to  the 

day  of ,  which  services  were  rendered  by  plaintiff  for  defendant  at  his  request, 

and  for  which  he  agreed  to  pay  plaintiff  the  sum  of  $ per  month,  amounting  in 

the  aggregate  to  the  sum  of  $ . 

Second.  No  part  of  which  has  been  paid,  and  there  is  now  due  thereon  fron» 

the  defendant   to   the  plaintiff  the  sum  of  $ ,  with  interest  from  the day 

of  . 

[Add  prayer.\ 

No.  313. 

For  Crop  of  Grain  or  Grass. 

First.     The  plaintiff  alleges  that  the  defendant  is  indebted  to  him  for  forty  acres 

of  com  sold  and  delivered  by  plaintiff  to  defendant  on  or  about  the day  of , 

for  which  defendant  agreed  to  pay  plaintiff  the  sum  of  $ per  acre,  amounting  in 

the  aggregate  to  the  sum  of  $ , 

Second.  No   part   thereof  has  been  paid,   and    there  is  now   due    from    the 

defendant  to  the  plaintiff  thereon  the  sum   of   $ ,   with  interest  from  the  

day  of . 

[Add  prayer. ] 

No.  314. 

To  Recover  for  Freight  Charges. 

First.  Tlie  plaintiff  alleges  that  on  the day  of ,  the  defendant  delivered 

to  the  plaintiff  the  followmg  goods:   [copy  bUi'\y  to  be  carried  and  conveyed  in , 

from to ,  and  there  delivered  to ,  all  of  which  has  been  duly  performed 

by  said  plaintiff,  and  for  which  defendant  agreed  to  pay  him  the  sum  of  $ [or 

that  the  carriage  of  said  goods  was  reasonably  worth  the  sum  of  $ ]. 

Second.  No  part  of  the  same  has  been   paid,    and  there  is  now  due  to  the 

plaintiff  from  the  defendant  thereon  the  sum  of  $ ,  with  interest  from  the 

day  of 

[Add  prayer,] 

Mo.  315. 

For  Carriage  of  Goods  in  Wagons. 

First.  The  plaintiff  alleges  that  on  or  about  the day  of ,  the  plaintiff, 

jit  the  defendant's  request,  carried  and  conveyed  one  thousand  bushels  of  wheat  in 

wagons  for  the  defendant,  from to ,  for  which  the  defendant  agreed  to  pay 

him  the  sum  of  $ ,  no  part  of  which  has  been  paid. 

Second.  There  is  now  due  from  the  defendant  to  the  plaintiff  for  said  transporta- 
tion the  sum  of  $ ,  with  interest  from  the day  of . 

[Add  prayer,] 
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No.  316. 

For  Fixtures. 

First.  The  plaintiflf  alleges  that  the  defendant  is  indebted  to  the  plaintiff  for  the 
following  fixtures  \describe fixtures^  erected  by  plaintiff  on  [describe premises\y  which 
plaintiff  sold  and  delivered  up  to  the  defendant  at  his  request,  and  for  which  defendant 
agreed  to  pay  plaintiff  the  sum  of  $ . 

Second.  No  part  of  the  same  has  been  paid,  and  there  is  now  due  the  plaintiff 
from  the  defendant  thereon  the  sum  of  $ ,  with  interest  from  the day  of . 

\^Add  prayer. '\ 

No.  317. 

For  Hire  of  Horses,  etc. 

First.  The  plaintiff  alleges  that  the  defendant  is  indebted  to  the  plaintiiFr  for  the 

use  and  hire  of horses  belonging  to  plaintiff,  which  were  let  and  hired  to  the 

defendant,  at  his  request,  from  the  day  of ,  to  the day  of ,  for 

which  he  agreed  to  pay  the  plaintiff  the  sum  of  $ . 

Second.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendant 
to  the  plaintiff  thereon  the  sum  of  $ ,  with  interest  from  the day  of . 

[Add  prayerJ^ 

•  « 

No.  318. 

By    Purchaser    of    Good-will    Against    Seller    for 

Breach  of  Contract. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant  was,  and 

for  a  long  time  prior  thereto  had  been,  engaged  in  the  business  of ,  in  the  town 

of ,  in county,  and  on  said  day  said  defendant,  in  consideration  that  the 

plaintiff  would  purchase  said ,  and  the  good-will  of  said  business,  for  the  snm  of 

$ ,   agreed  with   the  plaintiff  that  he  would  not,  by  himself  or  another,  set 

up  or  carry  on  the  business  of in  said  town. 

Second.  Relying  on  said  promises  of  the  defendant  the  plaintiff  purchased  said 
,  and  the  good-will  of  said  business,  for  the  sum  of  $ . 

Third.  The  plaintiff  has  duly  performed  all  the  conditions  of  said  contract  on 
his  part  to  be  performed. 

Third.  On  the  ' day  of ,  said  defendant  set  up  and  has  since  carried  on 

the  business  of ,  in  said  town  of ,  to  the  damage  of  plaintiff  in  the  sum  of 

$ 

\Add  prayer. \ 

No.  319. 

For  Injury  to  Household  Furniture. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  let  to  hire 

and  delivered  to  the  defendant,  at  his  request,  the  following  household  goods  [describe 

them\^  to  be  used  by  the  defendant  in ,  in  the  town  of ,  from  said  date  until 

the day  of ,  the  defendant  to  carefully  use  said  furniture,  and  redeliver  the 

same  to  the  plaintiff  at  the  expiration  of  the  term  of  hiring,  in  as  good  condition  as 
when  received,  ordinary  wear  excepted. 
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Second.  The  plaintiff  further  alleges  that  at  the  expiration  of  the  time  for  which 
defendant  had  hired  said  goods,  said  (lefendant  had  failed  to  carefully  use  the  same, 
but  had  broken  and  defaced  [sfat^  what  articies\j  said  injuries  being  in  excess  of  ordinary 

wear,  whereby  plaintiff  has  sustained  damages  in  the  sjim  of  $ ,  no  part  of  which 

has  been  paid. 

[Add  prayer,] 


MUNICIPAL    CORPORATIONS. 

No.  3S0. 

Obstructing  Street. 

First.  The  plaintiff  alleges  that  on  the day  of  ,  there  was  and  from 

thence  hitherto  has  been,  a  public  street  and  highway  in  the of ,  in 

county,  called street. 

Second.  The  defendant,  w*ell  knowing  the  premises,  on  or  about  the day  of 

,  wrongfully  placed  large  quantities  of  brick  and  other  materials  in  sKid  street, 

and  permitted  the  same  to  remain  there  without  taking  proper  precautions  to  prevent 
accidents  thereby,  in  consequence  of  which  said  plaintiff,  while  passing  along  said  street 
in  the  night  time,  in  a  carriage  belonging  to  plaintiff,  was,  without  fault  or  negligence 
on  his  part,  driven  against  said  brick  and  other  materials,  and  said  carriage  was 
thereby  overturned  and  broken,  and  the  plaintiff  thrown  out  and  [_siaU  injur ies  if  any\^ 
whereby  the  plaintiff  suffered  great  pain  and  anguish  of  body  and  mind,  and  was  com- 
pel!^ to  pay  the  sum  of  $ for  medical  services  and  medicines  in  being  cured  of 

his  injury,  and  was  unable  to  attend  to  his  business  for  the  space  of months,  and 

was  compelled  to  pay  for  repairing  said  carriage  the  sum  of  $ ,  in  all  to  the  plaint- 
iff's damage  in  the  premises  in  the  sum  of  $ ^ 

[Add  prayer.  ] 


No.  821. 

Against  Contractor  for  Leaving  Trench  in  Street 

Open  and  Unguarded. 

First.  The  plaintiff  alleges  that  on  the day  of , street,  in  the  city 

of ,  in county,  was  and  still  is  a  common  highway. 

Second.  On  said  day  the  defendant  entered  into  a  contract  with  the  proper  author- 
ities to  lay  down  certain  water  \or  gas\  pipes  therein,  and  to  keep  said  street  in  a 
reasonably  secure  condition  while  performing  said  labor,  and  thereupon  the  defendant 
dug  a  trench  in  said  street  about feet  in  width  and feet  deep  for  the  recep- 
tion of  said  pipe,  and  wrongfully  left  the  same  open  during  the  night  time  without  any 
guard,  light  or  signal  to  indicate  the  existence  of  such  trench,  and  without  any  proper 
precautions  against  accident. 

^  Where  an  action  is  brought  for  injury,  a  fair  compensation  for  his  phys- 
negligent  injury  to  the  person  of  the  ical  and  mental  sufferings  caused  there- 
plaintiff  the  elements  of  damage  are :  by,  and  for  any  permanent  reduction  of 
the  expense  of  his  care,  the  value  of  the  his  ability  to  earn  money.  Shearman  & 
time  lost  by  him  in  consequence  of  the  R.  on  Negligence,  §  606,  and  cases  cited. 
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Third.  On  the day  of ,  the  plaintifT,  while  lawfully  driving  along  said 

street  in  the  night  time,  without  any  warning  or  knowledge  of  the  existence  of  said 
trench,  and  without  any  fault  on  his  part,  drov(e  into  said  trench,  and  his  carriage  was 
overturned  and  broken  and  \staic  the  personal  injuries^ 

\State  damages  as  in  preceding fomi.\ 

\^Add  prayer.^ 

No.  399. 

Against  Lot  Owner  for  Extending  Cellar  into  Side- 
walk AND  Leaving  the  same  Unguarded. 

First.  The  plaintiff  alleges  that  said  defendant  was,  on  the day  of , 

possessed  of  lot ,  in  block ,  situate  on street,  in  the  city  of ,  in 

county. 

Second.  Said  street  at  the  time  aforesaid  was  and  still  is  a  common  highway  and 
open  for  the  use  of  the  public. 

Third.  On  said  day  defendant  did,  by  his  agents  and  employes,  dig  a  [cellar] 
to  the  depth  of  ten  feet  upon  said  lot,  and  extended  the  same  into  the  sidewalk  bf 
said  street,  and  wrongfully  and  negligently  jiermitted  the  same  to  remain  open, 
uncovered,  and  unguarded,  and  without  any  proper  precautions  to  prevent  accidents 
by  falling  into  the  same,  in  consequence  of  which  said  plaintifT,  while  passing  along 
said  street  in  the  night  time,  without  any  fault  on  his  part,  fell  into  said  cellar  and  was 
thereby  [stale  injuries'^,  whereby  the  plaintiff  suffered  great  pain  and  anguish  of  body 
and  mind,  and  was  prevented  from  attending  to  his  lawful  business  for  the  space  of 

months,  and  was  obliged  to  pay  out  and  expend  the  sum  of  $ for  medical 

services  and  attendance  while  being  cured  of  said  wounds,  to  the  plaintiff's  damage 
in  the  sum  of  $ . 


[Add  pray  er,'\ 


Mo.  383. 


Against  a   Municipal    Corporation   for   Damages   by 

A  Mob. 

First.  The  plaintiff  complains  of  the  defendant  for  that  on  the day  of , 

the  plaintiff  was  the  owner  of  the  warehouse  situate  on  the  northeast  corner  of  S  and 
Vine  streets,  in  the  city  of ,  in  which  he  carried  on  the  business  of — ^. 

Second.  On  said  day  a  mob  of  rioters  and  disorderly  persons  assembled  together 
in  said  city  and  created  a  riot  therein,  and  thereupon  appeared  before  the  plaintifTs 
said  building  and  broke  down  the  doors  thereof  and  the  plate  glass  windows,  and 
carried  away  property  of  the  plaintiff  from  said  building  of  great  value. 

Third.  The  defendant  was  duly  notified  of  said  riot  immediately  after  the  same 
broke  out,  but  failed  and  neglected  to  protect  the  plaintiff's  property. 

Fourth.  The  damage  to  said  building  caused  by  said  riot  amounts  to  the  sum  of 
.$ ,  and  the  goods  carried  away  by  the  rioters  were  of  the  value  of  $ ,  etc. 

The  plaintiff  has  sustained  damages  in  the  premises  in  the  sum  of  $ . 

[Add  pray  er."] 

^  At  common  law  a  municipal  cor*  erally   given    by  statute.     Atchison   v. 

poration  is  not  responsible  for  damages  Twine,  9Kas.  350;  Darlington  v.  Mayor* 

caused  by  a  riot.     West  College  v.  Cleve-  31  N.  Y.  164;  Boynton    v.   Bristol,  65 

land,  12  O.  S.  375;  Prather  v.  Lexington,  Me.  426. 
13  C.  Mon.  559.     The  remedy  is  gen- 
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No.  3S4. 

Against  Municipal  Corporation  for  Neglect  to  Keep 

Sewer  Open. 

First.  The  praintiff  complains  of  the  defendant  for  that  on  the day  of , 


the  plaintiff  was  and  now  is  the  owner  of  the  storehouse  situated  on  the  northwest 
comer  of  P  and  Third  streets,  in  the  city  of . 

Second,  That  the  defendant,  in  the  year ,  constructed  and  still  maintains  a 

sewer  along  the  north  side  of  said  P  street,  through  which  large  quantities  of  sewage 
from  privies  and  water-closets,  together  with  quantities  of  water  from  cellars  and  the 
streets,  find  an  outlet. 

Third.  By  permission  of  the  defendant,  the  plaintiff,  in  the  year ,  connected 

the  cellar  of  said  building  by  sewer  pipe  for  drainage  into  said  sewer. 

Fourth.  On  or  about  the day  of ,  said  sewer,  through  the  negligence 

and  want  of  care  of  the  defendant,  became  obstructed  with  rubbish  and  dirt,  so  as  to 
stop  the  flow  of  water  therein  and  cause  the  same  to  flow  back  thrcjugh  the  plaintiff's 
sewer  ])ipe  into  the  cellar  of  said  building,  and  render  the  same  damp,  unhealthy  and 
unfit  for  the  storage  of  [fruits],  to  which  use  it  had  previously  been  applied,  and  has 
diminished  the  value  of  said  property  in  the  sum  of  $ . 

[Add  ^aj^tr.] 

No.   325. 

Municipal  Corporation  against  Party  at  Fault  to 
Recover  Judgment  which  it  was  Compelled  to 
Pay.i 

First.  The  plaintiff  complains  of  the  defendant  for  that  on  the day  of  , 

the  plaintiff  was  a  municipal  corporation,  duly  organized  under  the  laws  of  the 
state  of . 

Second.  That  on  said  day  the  defendant  entered  into  a  contract  with  the  plaintiff 
to  grade  and  pave  Pearl  street,  in  said  city,  and  thereupon  entered  upon  the  per- 
formance thereof. 

Third.  That  while  grading  said  street  said  defendant  excavated  the  same  so  as  to 
leav^  a  bank  about  fifteen  feet  in  height  across  said  street,  and  failed  to  erect  barriers 
or  guards,  or  to  place  red  lights  along  the  same  in  the  night  time,  to  protect  persons 
traveling  along  said  street  from  falling  over  said  bank. 

Fourth.  On  the day  of ,  in  the  night  season,  one  G  H,  while  lawfully 

passing  along  said  street,  and  without  fault  on  his  part,  unavoidably  fell  over  said 
bank  and  sustained  severe  injuries. 

Fifth.  That  said  G  H  thereupon  brought  an  action  against  the  plaintiff  to  recover 
damages  for  said  injury,  whereupon  the  plaintiff  notified  the  defendant  of  said  action 
and  requested  him  to  defend  the  same,  which  he  did  [or  refused  to  do]. 

.Sixth.  That  on  the day  of ,  said  G  H  recovered  a  judgment  for  the  sum 

^  When  a  judgment  has  been  recov-  guards    to    prevent    accidents,   it    may 

ered  against  a  municipality  for  injuries  recover  the  amount  of  such  judgment 

sustained  by  defects  in  the  street,  caused  from  the  person  so  at  fault.     Rochester 

by  the  neglect  ofone  in  repairing  thestreet,  v.  Montgomery,  72  N.  Y.  65. 
whose  duty  it  was  to  use  proper  safe- 
46 
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or$ against  the  plaintiff  for  said  injuries,  which  judgment  it  was  compelled  to  and 

did  pay  to  said  G  H. 

Seventh.  That  the  defendant  is  liable  to  the  plaintiff  for  the  amount  of  said  judg- 
ment, and  on  the day  of ,  the  plaintiff  demanded  payment  thereof  from  said 

defendant*  but  he  still  refuses  to  pay  the  same.  There  is  now  due  from  the  defend- 
ant to  the  plaintiff  the  sum  of  $ ,  with  interest  from  the  — —  day  of . 

[Add  prayer.] 


NEGLIGENCE. 

Ko.  886. 

For  Neglect  in  Giving  Notice  of  Non-payment  of 

Bill. 

First.  The  plaintiff  alleges  that  on  the day  of ,  A  B  was  the  holder  of 

a  bill  of  exchange,  of  which  the  following  is  a  copy: 

"St.  Louis,  July  i, . 

**  Sixty  days  from  date  pay  A  B,  or  order,  five  hundred  dollars  for  value  received. 
"EF,  Lincoln,  Neb.  CD." 

Second.  On  the day  of ,  said  A  B  indorsed  said  bill  in  the  words  follow- 
ing: **  Pay  G  H,  or  order.     A  B,"  and  delivered  the  same  to  plaintiff. 

Third.  That  on  the day  of ,  plaintiff  delivered  to  defendant  said  bfll  of 

exchange  for  presentation  to  said  E  F  for  acceptance  and  payment,  and  the 
defendant  then,  for  a  valuable  consideration,  agreed  to  present,  or  cause  to  be  pre- 
sented, to  said  £  F  said  bill  of  exchange  for  acceptance  and  payment,  lynd  in  case  of 
non-acceptance  and  non-payment,  or  either,  to  cause  the  same  to  be  protested,  and 
to  give  all  necessary  and  proper  notices  to  charge  the  drawer  and  indorser  of  said 
bill. 

Fourth.  Said  E  F  did  refuse  to  accept  or  pay  said  bill  of  exchange,  but  the  said 
defendant  failed  and  neglected  to  give  said  A  B  and  C  D  the  notices  required  by  law 
to  charge  C  D  as  drawer  and  A  B  as  indorser  thereof,  whereby  the  plaintiff  has  lost 
the  amount  of  said  bill,  to  his  damage  in  the  sunt  of  $ .  ^ 

[Add  prayer,"] 

No.  387. 

For  Negligently  Undermining  Plaintiff's  Buildings. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  was  lawfully 

possessed  of  the  following  real  estate,  to  wit:  Lot in  block ,  in  the  city  of 

,  in county,  with  the  dwelling-house  thereon;  said  premises  adjoin  certain 

lands  of  the  defendant,  and  said  dwelling-house  of  right  rested  upon  and  was  sai>- 
ported  in  part  by  said  contiguous  lands  and  by  the  strata  under  the  same. 

Second.  On  the day  of ,  and  on  other  days  since  that  time,  the  defendant 

wrongfully  and  negligently  dug  excavations  in  the  earth  near  the  foundations  of 

^  Where  a  banker  receives  a  negotia-  tested  so  as  to  charge  the  indorser.     The 

ble  instrument  for  collection,  it  is  his  failure  to  perform  this  duty  will  render 

duty  to  cause  it  to  be  presented  for  pay-  him  liable  for  the  damages  occasioned 

ment  at  maturity,  and  if  refused  pro-  thereby.     Steele  v.  Russel,  5  Neb.  2ix« 


FORMS  OF  PETITIONS.  723 

plsuntifTs  said  house,  without  taking  proper  and  necessary  precautions  to  prevent* 
injury  to  the  same,  by  reason  whereof  the  foundations  of  said  house  were  greatly 
weakened  and  gave  way,  thereby  causing  said  house  to  fall  down  and  be  destroyed,  to 

plaintiff* s  damage  in  the  sum  of  $ . 

[AM  prayer.] 

No.  828. 

For    Keeping    Hatchway    so    Badly    Covered    that 
Plaintiff  Fell  Through  and  Broke  His  Leg. 

First  The  plaintiff  alleges  that  on  the day  of ,  the  defendant  was  the 

possessor  and  occupier  of  a  certain  dwelling-house  and  premises,  with  the  appurte- 
nances, situate  in  the  city  of ,  in county,  and  near  to  a  certain  common  or 

public  street  known  as street,  in  said  city,  in  which  street,  on  the  sidewalk  on  the 

side  thereof,  there  was,  on  the  day  aforesaid,  a  certain  hole  opening  into  a  cellar 

of  and  belonging  to  said  dwelling-house  and  premises  of  defendant. 

Second.  The  defendant,  well  knowing  the  premises,  on  the  day  and  year  aforesaid, 
wrongfully  and  negligently  permitted  the  said  hole  to  be  and  continue  insufBciently 
and  defectively  covered ;  that  by  means  of  the  premises,  and  for  want  of  a  proper  and 
sufficient  covering  to  said  hole,  the  plaintiff,  who  was  then  and  there  passing  along 
said  public  street,  and  upon  the  said  sidewalk  thereof,  then  and  there,  without  fault  on 
his  part,  unavoidably  slipped  and  fell  into  said  hole,  and  thereby  the  left  leg  of  the 
plaintiff  was  fractured  and  broken,  and  the  plaintiff  was  sick  and  lame  in  consequence 
thereof,  and  suffered  great  pain  and  anguish  of  body  and  mind,  and  was  prevented 

from  attending  to  his  lawful  business   for  the  space  of  months,   and  was 

obh'ged  to  pay  out  and  expend  the  sum  of  $ for  medical  services  and  attendance 

while  endeavoring  to  be  cured  of  said  wounds,  to  the  damage  of  plaintiff  in  the  sum 
of$ . 

[Add /ruytr.] 

No.  329. 

For  Carelessly  Setting  out  Fire. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  was  and  still 

is  possessed  of  the  following  described  premises,  viz. :  the quarter  of  section j 

in  township north,  range ,  in county,  on  which  there  were stacks 

of  wheat,  containing bushels  thereof,  and—  acres  of  timber,  all  being  the  prop- 
erty of  plaintiff,  and  of  the  value  of  $ . 

Second.  The  defendant,  well  knowing  the  premises,  on  said  day  intentionally 

kindled  a  fire  on  or  near  the  [describe  /and]^  at  about  the  distance  of mile  from 

said  premises,  and  through  carelessness  and  neglect  in  not  properly  watching  and 
tending  the  same,  said  fire  spread  on  to  said  land  of  plaintiff  and  consumed  said  wheaf, 

being  of  the  value  of  $ ,  and  des|K>yed  one-half  of  said  timber,  to  the  damage  of 

plaintiff  in  the  sum  of  $  -— — .  ^ 

[Add  prayer.] 

>  Where  the  fire  spreads  from  the  ages.    B.  &  M.  R.  R.  v.  Westover,  4 

place  where  it  was  set  out  until  it  reaches  Neb.   275-6  ;  Clemmens  v.  H.   &  St. 

the  property  destroyed,  the  burning  be-  Joe  R.  R.,  53  Mo.  366;  Kellogg  v.  C. 

ing  continuous,  the  destruction  of  the  &  N.  W.  R.  R.,  26  Wis.  230;  A.,  T. 

property  is  the  direct  and  natural  result  and    Santa  F6  R.    R«  y.  Stamford,  12 

of  setting  the  fire,  and  renders  the  per>  Kans.  354. 
sons  setting  the  same  liable  for  the  dam- 
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No.  330. 

Against  the  Hirer  of  a  Horse  for  Carelessness. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff,  at  defend- 
ant's request,  let  to  him  and  delivered  to  defendant  a  certain  horse,  the  property  of 

plaintiff,  of  the  value  of  $ ,  to  go  and  perform  a  journey  therewith  from to 

,  and  thence  back  again,  for  a  reward  then  promised  the  plaintiff. 

Second.  Said  defendant  promised  the  plaintiff  to  use  said  horse  in  a  careful,  pru- 
dent manner,  and  to  take  proper  care  of  the  same,  and  thereupon  received  said  horse 
on  the  terms  aforesaid. 

Third.  The  defendant  did  not  use  said  horse  in  a  careful,  prudent  manner,  but,  on 
the  contrary,  rode  [or  drove]  the  same  immoderately  in  performing  said  journey,  and 
did  not  take  proper  care  of  the  same,  whereby  said  horse  ^sia/^  the  injury\^  to  the 
damage  of  plaintiff  in  the  sum  of  $ . 

\Add  prayer, "X 

No.  831. 

For  Running  a  Carriage  Against  the   Carriage  of 

Plaintiff. 

The  plaintiff  alleges  that  on  the day  of ,  the  defendant,  carelessly,  im- 
properly, and  with  force,  drove  a  certain  carriage,  to  wit :  a ,  which  he  ¥ras  then 

driving  along  the  public  highway,  against  a  certain  other  carriage,  to  wit,  a  ,  of 

the  said  plaintiff,  of  the  value  of  $ ,  in  which  the  plaintiff  was  then  riding  along 

said  public  highway,  and  thereby  then  and  there  said  plaintiff,  without  fault  on  his 

part,  was  thrown  with  great  force  and  violence  out  of  his  said upon  the  ground 

and  \5tate  injur ies\^  and  was  thereby  unable  to  perform  his  lawful  business  for  the 
space  of months,  and  was  forced  to  expend  the  sum  of  $ for  medical  serv- 
ices, medicines  and  attendance  in  endeavoring  to  be  cured  of  said  wounds,  and  ako 

necessarily  expended  the  sum  of  $ in  repairing  the  damage  done  to  said  as 

aforesaid,  to  the  plaintiff's  damage  in  the  sum  of  $ .  * 

[Add  prayer.\ 

No.  339. 

The  Same. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  was  lawfully 

in  possession  of  a  carriage,  to  wit :  a  ,  and  a  horse  drawing  the  same,  in  which 

carriage  the  plaintiff  was  riding  along  a  public  highway,  and  the  defendant  was  then 

in  possession  of  a  carriage,  to  wit :  a ,  and  of  a  span  of  horses  under  his  control, 

drawing  the  same  on  said  highway.  # 

Second.  The  defendant  then  and  there  carelessly  and  negligently  so  directed  his 

horses  and that  they  struck  the  horse  and of  plaintiff  with  great  force  and 

violence,  and  thereby  then  and  there,  without  fault  on  the  part  of  plaintiff,  threw  him 

with  great  force  and  violence  out  of  his  said upon  the  ground  and  \state  injuries\^ 

and  he  was  thereby  unable  to  perform  his  lawful  business  for  the  spaceof months. 

\Continue  as  in  preceding  form.'\ 

*  The  above  is  the  substance  of  the 
declaration  for  careless  driving  in  2Chitty 
PI.  860. 
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Na  333. 

For  Running  Against  Plaintiff's  Horse  and 

Killing  it. 

First.  The  plaintiff  alleges  that  on  th«? day  of ,  the  defendant  carelessly, 

improperly,  and  with  force  drove  a  certain  wagon  then  in  his  care  and  control  against 

a  certain  horse  of  the  plaintifl^  of  the  value  of  $ ,  and  thereby  ran  the  tongue  of 

said  wagon  into  the  side  of  said  horse  and  wounded  the  same,  by  reason  whereof  said 
horse,  on  the day  of ,  died,  to  the  plaintiff^s  damage  in  the  sum  of  $ . 

^Add  prayer.] 

No.  834. 

For  Driving  a  Carriage  over  Plaintiff. 

The  plaintiff  alleges  that  on  the day  of ,  the  defendant  negligently,  care- 
lessly, and  with  force,  drove  a  certain  wagon  then  in  his  care  and  control  against  and 
over  the  plaintiff,  without   fault  on  the  part  of  plaintiff,  whereby  [sfa^  injurivs 

re€eivfd]^  and  was  forced  to  expend  the  sum  of  $ for  medical  services,  medicines, 

and  attendance  in  endes^voring  to  be  cured  of  said  wounds,  and  was  prevented  from 

following  his  lawful  business  for  the  space  of weeks,  to  the  plaintifTs  damage  in 

the  sum  of  $ . 

[Add  prayer.] 

No.  835. 

For  Injury  Resulting  from  Leaving  Horse  Unhitched.  ^ 

First  The  plaintiff  alleges  that  on  the day  of ,  the  defendant,  having 

the  management  and  control  of  a  [span  of  horses]  attached  to  a  vehicle,  dTove  the 

same  onto  Main  street,  in  the  city  of ,  being  a  public  thoroughfare  of  said  city, 

and,  without  tying  or  securing  said  horses  or  leaving  them  in  the  care  of  any  one,  left 
them  unhitched  on  said  street. 

Second.  That,  through  the  negligence  of  said  defendant  in  not  securing  the 
same,  said  horses  ran  away  with  said  vehicle  and  struck  and  collided  against  the  buggy 
of  plaintiff,  in  which  he  was  riding  in  said  street,  and  overturned  the  same  and  injured 
the  plaintiff  by  [state  the  injuries  according  to  the  facts]^  to  the  plaintiff's  damage  in 
the  sum  of  $ . 

[Add  prayer.] 


NUISANCE. 

No.  386. 

For  DivERTijfo  Water  from  Plaintiff's  Mill. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  was,  and 

from  thence  hitherto  and  still  is,  lawfully  possessed  of  a mill,  situate  on 

'  Where  horses  are  left  in  a  public  v.  Bennett,  6  M.  &  W.  497;  Sledge  v. 

street  unhitched,  and  by  reason  of  such  Goodwin,  5   C.   &  P.   190;  Dickson  v. 

negligence  run  away  and  commit  injury,  McCoy,  39  N.  V.  400;  Norris  v.  Kohler, 

the  defendant  will  be  liable.     Quarman  41  Id.  42. 
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creek,  in county,  and  was  and  is  lawfally  entitled  to  the  water  of  said  stream  for 

the  purpose  of  running  the  wheels  and  machinery  of  said  milL 

.  Second.  The  defendant,  well  knowing  the  premises,  on  said  day  and  divers  other 
days  between  that  time  and  the  commencement  of  this  action,  wrongfully  and  unlaw- 
fully cut  a  ditch  out  of  the  side  of  said  stream  above  said  mill,  and  extended  the  same 

to ,  and  thereby  direrted  the  water  of  said  creek  from  said  mill,  by  reason  of 

which  there  is  not  suiiicieot  water  left  in  the  channel  of  said  creek  to  operate  said 
mill,  whereby  the  plaintiff  has  lost  the  use  and  enjoyment  of  the  same  for  the  space 

of months,  to  his  damage  in  the  sum  of  $ . 

[Add  prayer.'^ 

Mo.  8S7. 

Obstruction  from  Back  Water. 

First.  [As  in  preceding  form.\ 

Second.  The  plaintiff  is  entitled  to  the  free  and  unobstructed  flow  of  said  water 

in  the  channel  of  said  creek  below  said  mill,  yet  said  defendant,  on  or  about  the 

day  of ,  erected  a  dam  across  the  bed  of  said  creek  about miles  below  said 

mill  of  plaintiff,  and  has  since  maintained  the  same,  and  has  thereby  raised  the  water 
in  the  bed  of  said  creek,  and  caused  it  to  flow  back  upon  the  water-wheels  of  said 

mill  to  the  depth  of feet,  thereby  obstructing  the  natural  flow  of  water  thcre- 

froAi,  and  diminishing  in  a  great  degree  the  power,  capacity  and  value  of  said  mill,  to 
the  plaintiff's  damage  in  the  sum  of  $ . 

[Add  prayer,\ 

No.  388. 

Obstructing  Ford. 

First*  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  was,  and 

from  thence  hitherto  and  still  is,  possessed  of  the  following  described  lands,  viz.: 

[describe  /ands],  through  which  a  stream  of  water,  known  as ,  flows  in  its  natural 

channel,  and  across  which  the  plaintiff  had  a  ford  to  enable  him  to  pass  and  repass 
said  stream  to  and  from  said  land  situate  on  either  side  thereof. 

Second  On  the  day  of ,  the  defendant,  well  knowing  the  premises, 

erected  a  dam  across  said  stream  about  ■  miles  below  said  land  of  plaintiff,  and  has 
since  maintained  the  same,  and  has  thereby  raised  the  water  in  the  channel  of  said 

creek  upon  plaintiff's  land  at  that  place feet,  and  rendered  it  unsafe  to  pass  said 

ford  [siafe  special  damages},  whereby  the  use  of  the  same  is  lost  to  plaintiff,  to  hisdam- 
age  in  the  sum  of  $-— ^. 

[Add  prayer.} 

Ko.  889. 

For  Not  Repairing  a  Privy  Vault  Adjoining 

Plaintiff's  Dwelling.  ^ 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  was,  and 

from  thence  hitherto  and  still  is,  lawfully  possessed  of  a  dwelling-house  ¥rith  the 

appurtenances,  situate  on  lot ,  in  block ,  in  the of ,  in coanty, 

in  which  dwelling-house,  with  the  appurtenances,  the  plaintiff  and  his  family,  since 
the  day  and  year  aforesaid,  have  resided  and  still  do  reside. 

1  See  Kearney  v.  Farrell,  28  Conn.  317. 
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Second.  Said  defendant  was  on  said  day,  and  from  that  time  until  the  present, 
and  still  is,  possessed  of  a  certain  other  dwelling-house,  with  the  appurtenances, 

situate  upon  lot ,  in  block ,  in  said and  county,  and  of  a  certain  privy 

on  said  lot,  adjoining  the  dwelling-house  of  plaintiff. 

Third.  It  is  the  duty  of  said  defendant  to  keep  the  vault  of  said  privy  adjoining 
the  premises  of  said  plaintiff  in  good  repair,  yet  said  defendant,  well  knowing  the 

premises,  for  a  long  space  of  time,  to  wit :  since  the day  of ,  until  the 

present  time,  has  wrongfully  and  unjustly  permitted  said  vault  to  remain  out  of 
repair,  by  means  whereof,  during  all  the  time  above  stated,  large  quantities  of  filth 
flowed  out  of  said  privy  upon  the  premises  of  plaintiff,  and  remained  there  during  all 
of  said  time ;  and  also  during  said  time  noxious  and  offensive  stenches  and  vapors 
came  from  said  privy  into  said  premises  of  plaintiff  and  annoyed  and  incommoded 
the  plaintiff  and  his  family,  and  liave  prevented  plaintiff  from  carrying  on  his  business 

of as  profitably  as  he  otherwise  could  have  done,  and  have  deprived  him  of 

great  gains  and  profits  which  otherwise  he  could  have  acquired,  to  his  damage  in  the 
sum  of  $ . 

[AM  prayerJ\ 

No.   340. 

For  Keeping  a  Slaughter-house   Near  Plaintiff's 

Residence. 

First.  The  plaintiff  alleges  that  on  the day  of  ,  the  plaintiff  was,  and 

from  thence  hitherto  and  still  is,  lawfully  possessed  of  a  certain  dwelling-house  and 

appurtenances,  situate  on  lot ,  in  block ,  in  the  city  of ,  in comity, 

in  which  dwelling-house  the  plaintiff  carried  on  the  business  of  a  schoolmaster  ;  and, 

together  with  his  family  and  scholars  by  him  boarded  and  lodged  in  his  said 

dwelling-house,  resided  and  still  do  inhabit  and  dwell  therein.   . 

Second.  Sa'.d  defendant  at  the  time  above  stated  was,  and  from  thence  hitherto 
and  still  is,  possessed  of  a  certain  piece  of  ground  near  the  said  dwelling-house  of 

plaintiff,  and  on  or  about  the day  of ,  wrongfully  and  injuriously  erected  on 

said  piece  of  ground  a  slaughter-house,  and  also  cattle  pens,  sheep  pens  and  hog  sties, 
and  hns  wrongfully  and  injuriously  kept  and  continued  the  same  from  the  day 
and  year  aforesaid,  and  on  divers  days  and  times  during  said  time  has  slaughtered 
oxen,  calves,  sheep  and  hogs  in  said  slaughter-house,  and  placed  in  and  near  the  same 
large  quantities  of  blood,  garbage  and  offal  arising  from  the  carcasses  of  the  animals 
so  slaughtered,  and  wrongfully  and  injuriously  permitted  the  same 'to  remain. 

Third.  Whereby,  during  the  time  aforesaid,  noxious  and  offensive  smells  and 
stenches  arising  from  said  blood,  garbage  and  offal  penetrated  the  dwelling-house  of 
plaintiff  and  rendered  the  same  unwholesome  and  uninhabitable,  and  greatly  annoyed, 
incommoded  and  disturbed  the  plaintiff,  his  family  and  scholars,  and  has  greatly 
injured  the  plaintiff  in  his  business  of  schoolmaster,  to  his  damage  in  the  sum 

of  $ . 

[Add  prayerJ\ 

No.  841. 

For    Cutting    Down    Trees   in   an    Avenue   to    the 
Shade  of  which  Plaintiff  was  Entitled. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  was,  and 

from  thence  hitherto  and  still  is,  lawfully  possessed  of  a  certain  dwelling-house,  with 
the  appurtenances,  situate  on  lot ,  in  block ,  on  —  avenue,  in  the  town  of 
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,  in  — —  county,  and  by  reason  thereof,  during  all  the  time  aforesaid,  was  and 

still  is  lawjully  entitled  to  the  use  and  enjoyment  of avenue  adjoining  and  leading 

to  said  dwelling-house,  and  to  the  shade,  shelter,  protection  and  ornament  of 
certain  trees,  viz.,  ten  elm  trees  growing  in  and  upon  said  avenue. 

Second.  The  defendant,  on  the  day  abovf^  stated,  and  on  divers  other  days  and 
times  between  that  day  and  the  commencement  of  this  action,  wrongfully  and  unlaw- 
fully cut  down  and  removed  said  trees,  by  means  whereof  the  plaintiff  has  been 
obstructed  and  prejudiced  in  the  use  and  enjoyment  of  said  avenue,  and  has  been 
deprived  of  the  shade,  shelter,  protection  and  ornament  of  the  trees  so  cut  dowm  and 
removed,  to  his  damage  in  the  sum  of  $ . 

[Add  grayer.] 

No.  349. 

For  Obstructing  Ancient  Windows.* 

First.  The  plaintiff  alleges  that  on  the  — —  day  of ,  the  plaintiff  was,  and 

from  thence  hitherto  and  still  is,  lawfully  possessed  of  a  dwelIing>house,  with  the 

appurtenances,  situate  on  lot ,  in  block ,  in  the  city  of ,  in county, 

in  which  dwelling-house,  during  all  the  time  aforesaid,  there  were  -^^  ancient  win- 
dows, through  which  during  all  of  said  period  the  light  and  air  entered  into  said 
dwelling-house  for  the  convenient  and  wh  )lesome  use  and  enjoyment  thereof. 

Second.  The  defendant  wrongfully  and  injuriously,  on  or  about  the day  of 

,  erected  and  raised  a  certain  wall  and  building  near  to  said  windows,  and  >vrong- 

fully  and  injuriously  has  kept  and  continued  said  wall  and  building  until  the  present 
time. 

Third.  By  means  of  which  said  premises  the  said  dwelling-house,  with  the  appur- 
tenances, during  all  of  the  time  aforesaid,  were  and  are  greatly  darkened,  and  the  light 
and  air  prevented  from  coming  in  at  said  windows,  thereby  rendering  said  dwelling 
dose  and  uncomfortable,  and  unfit  for  habitation.  And,  also,  by  means  of  said  prem- 
ises, tlie  plaintiff  has  been  compelled,  in  order  to  obtain  light  in  said  dwelling,  to 

expend  the  sum  of  $ in  making  a  skylight  therein,  to  the  plaintiff's  damage 

in  the  sum  of  $^— . 

[Add  prayer."] 

No.  343. 

For  Permitting  Water  to  Flow  from  Roof  of  Defend- 
ant's Building  on  to  Plaint^iff's  Premises. 

First.  The  plaintiff  alleges  that  on  the  day  of ,  the  plaintiff  was,  and 

from  thence  hitherto  and  still  is,  possessed  of  and  occupies  a  certain  dwelling,  situate 
on  lot ,  in  block ,  in  the  city  of ,  in  — —  county. 

Second.  On  the  day  and  year  aforesaid  the  defendant  wrongfully  and  unjustly 
erected  a  building  near  said  premises  of  plaintiff  in  so  careless  and  negligent  a  manner 
that  large  quantities  of  rain  water  on  the  day  and  year  aforesaid,  and  on  other  days 
since  that  time,  flowed  from  said  building  upon  the  premises  of  plaintiff,  thereby  [statt 
the  injury']^  to  the  plaintiff's  damage  in  the  sum  of  $ . 

[Add  prayer.  ] 

^  .The  doctrine  of  the  common  2aw        or  implied  grant  to  that  end,  held  not 
as  to  a  prescriptive  right  to  light  and  air        applicable  to  thb  country, 
is  generally,  in  the  absence  of  an  express 
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OFFICE  AND   OFFICER. 

No.  844. 

By   Public    Officer    in   His  Own  Name   to    Recover 

Public  Money.  ^ 

First.  The  plaintiff  complains  of  the  defendanti  and  for  cause  of  action  states 

that  the  plaintiff  is  the  lawful  [treasurer]  of county,  and  has  been  such  treasurer 

since  the day  of ,  and  that  his  term  of  office  will  not  expire  until  the 

day  of . 

Second.  The  city  of now  is,  and  at  the  time  hereinafter  stated  was,  a  city 

of  the  second  class,  duly  organized  under  the  laws  of  the  state  of . 

Third.  That  under  the  provisions  of  [Chapter the  Laws  of  -■ — ]  licenses 

were  issued  by  the  proper  authorities  of  said  city  to  various  individuals  to  sell  malt, 
spirituous  and  vinous  liquors  in  said  city,  for  which  it  received  large  sums  of  money 

Fourth.  The  persons  to  whom  such  licenses  were  issued,  the  date  of  the  same, 
and  the  amount  of  money  received  for  each  license  granted,  are  as  follows,  to  wit : 
[_givf  list  of  names,  dates  and  amount  of  money  received  from  eacA']. 

Fifth.  The  whole  amount  of  money  received  for  said  licenses  by  said  defendant  is 
the  sum  of  $ ,  which  said  defendant  has  unlawfully  appropriated  to  its  own  use. 

Sixth.  On  the  day  of ,  the  plaintiff  duly  demanded  of  the  treasurer  of 

said  defendant,  at  his  office  in  said  city,  said  sum  of  money,  but  said  treasurer  refused 
to  pay  the  same  or  any  part  thereof. 

Seventh.  Said  money  belongs  to  the  school  fund  of—  county,  and  the  plaintiff, 
as  treasurer  of  said  county,  is  entitled  to  receive  the  same.  No  part  thereof  has  been 
paid,  and  there  is  now  due  thereon  from  the  defendant  to  the  plaintiff  as  such 
[treasurer]  the  sum  of  $ ,  with  interest  from  the day  of . 

lAdd  prayer."] 

No.  845. 

To  Compel  a  Public  Officer  to  Discharge  the  Duties 
OF  His  Office  in  the  Jurisdiction  for  which  he 
WAS  Elected. 

First.  The  plaintiff  alleges  that  the  city  of is  a  municipal  corporation  organ* 

ized  as  a  city  of  the  first  class  under  the  general  laws  of  the  state,  and  is  divided  into 
six  wards,  or  precincts,  and  has  been  so  organized  and  divided  for  —> —  years  last 
past. 

Second.  The  plaintiff  is  a  resident  of  the  [sixth]  ward  of  said  city,  and  is  an 
attorney  at  law  and  engaged  in  the  practice  of  his  profession. 

Third.  At  the  annual  election  held  in  said  city,  on  the day  of ,  the 

defendant  was  duly  elected  [justice  of  the  peace]  in  and  for  the  sixth  ward  or  pre- 
cinct  of  said  city,  for  the  term  of  two  years  and  until  his  successor  is  elected  ancl 
qualified,  and  thereupon  entered  upon  the  duties  of  said  office. 

Fourth.  It  is  the  duty  of  said  defendant,  under  the  laws  of  this  state,  to  hold  his 
said  office  and  to  exercise  the  duties  thereof  in  the  sixth  ward  of  said  city  and  at  no 

^  The  above  is  the  substance  of  the 
petition  in  White  v.  The  City  of  LiacoUi, 
5  Neb.  505. 
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other  place;  but  disregarding  his  duties  in  that  respect »  he,  on  or  about  the daj 

of ,  moved  his  said  ofBce  to  the  fourth  ward  of  said  city,  and  has  ever  since  and 

now  holds  said  office  and  exercises  the  duties  thereof  in  said  fourth  ward. 

Fifth.  The  plaintiff  further  represents  tl^t  said  sixth  ward  is  entitled  to  two 
justices  of  the  peace  within  its  boundaries,  to  hold  and  exercise  the  duties  of  their 
offices  therein,  but  the  other  justice  of  the  peace  elected  in  said  sixth  ward  now  holds 
his  office  in  the  fourth  ward  of  said -city,  by  reason  whereof  the  inhabitants  of 
said  sixth  ward  are  entirely  deprived  of  the  presence  of  the  magistrates  to  which 
they  are  entitled  under  the  law. 

The  plaintiff,  therefore,  prays  that  said  defendant  be  compelled  to  hold  his  office 
and  exercise  the  duties  thereof  in  the  sixth  ward  of  said  city,  and  for  costs  of  suit ' 


PARTITION. 

No.  840. 

Petition  Filed  by  an  Heir. 

First.  The  plaintiff  alleges  that  on  the day  of ,  one  C  D  died  intestate, 

seized  in  fee  of  the  following  described  real  estate :  [(J^scride],  situate  in county. 

Second.  Said  C  D,  deceased,  left  as  his  children  and  only  heirs  at  law  the  follow- 
ing persons,  viz.:  [^ivt  nameSf  ages  ami  place  of  residence^  if  known^  of  all  the  heirs\. 

The  plaintiff,  as  an  heir  of  C  D,  has  an  undivided  [sixth]  interest  in  said  land,  and 
each  of  the  defendants  has  a  similar  estate  of  an  undivided  [sixth]  interest  therein. 

The  plaintiff,  therefore,  prays  for  judgment  confirming  the  shares  of  the  parties  as 
above  set  forth,  and  for  a  partition  of  said  real  estate,  according  to  the  respective  rights 
of  the  parties  interested  therein,  or,  if  the  same  cannot  be  equitably  divided,  that  said 
premises  may  be  sold  and  the  proceeds  thereof  be  divided  between  the  parties  accord- 
ing to  their  respective  rights,  and  for  such  other  relief  as  equity  may  require. 

No.  347. 

X  By  Purchaser  at  Execution  Sale  of  the  Title  of  One 

OF  THE  Heirs. 

First  and  Second.  \As  in  preceding  form,] 

Third.  The  plaintiff  further  alleges  that  at  the term  of  the  district  court  of 

county,  he  recovered  a  judgment  against  £  F,  one  of  said  heirs  of  said  estate, 

for  the  sum  of  $ ,  upon  which  an  execution  was  duly  issued  and  levied  upon  the 

right,  title  and  interest  of  said  E  F  in  said  premises,  and  thereafter,  on  the day 

of ,  at  a  public  sale  thereof  under  said  execution,  the  plaintiff  became  the  pur- 
chaser of  the  right,  title  and  interest  of  said  E  F  therein,  for  the  sum  of  $ ,  which 

sale  was  thereafter,  on  the day  of ,  duly  confirmed  by  said  court,  and  a  deed 

for  the  interest  of  said  E  F  in  said  land  made  to  the  plaintiff 

[Continue  as  in  form  ^46^  changing  the  third  paragraph  to  conform  to  the  facts.] 

No.  848. 

When  an  Heir  has  Conveyed  His  Undivided  Interest 

IN  THE  Land. 

First  and  Second.  [As  in  No.  S4^-^ 

Third.  The  plaintiff  further  represents  that  on  or  about  the day  of  , 

*  State  V.  Shropshire,  4  Neb.  411. 
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and  subsequent  to  the  death  of  said  C  D,  the  said  £  F  and  wife  by  their  deed  of  that 
date  duly  executed  and  acknowledged,  conveyed  to  plaintiff  all  their  right,  title  and 
interest  in  the  above  described  premises. 
[Cimtinue  as  in  No,  S4^'\ 

No.  849. 

For  Partition  and  to  Require  Co-tenant  to  Account 

FOR  Rents  and  Profits. 

First  and  Second.  [As  in  No,  J46.] 

Third.  The  plaintiff  further  alleges  that  since  he  and  the  defendants  have  owned 
said  premises  in  common,  to  wit :  since  the day  of ,  £  F,  one  of  said  defend- 
ants, has  received  all  the  rents  and  profits  thereof,  and  on  the day  of ,  the 

plaintiff  requested  said  defendant  to  account  to  him  for  the  same,  which  he  refused 
to  do.  The  plaintiff  is  unable  to  state  the  exact  amount  of  such  rents  and  profits,  but 
to  the  best  of  his  knowledge  and  belief  they  exceed  $ . 

[Continue  as  in  No,  346.^ 

[Add  prayer  for  a  referee  to  take  and  state  an  account,^] 

No.  350. 

Creditor  Having  a  General  or  Specific  Lien. 

First,  Second  and  Third.  [As  in  No,  S46.] 

Fourth.  The  defendant  G  H  has  [a  mortgage],  heretofore  executed  by  the  defend- 
ant E  F,  upon  his  interest  in  said  premises  for  the  payment  of  $ ,  due  and  payable 

on  the day  of ,  with  interest  from  the day  of . 

No.  851. 

Lands  Subject  to  Dower. 

First  and  Second.  [As  in  No,  J46.] 

Third.  The  defendant,  £  D,  is  the  widow  of  C  D,  the  father  of  plaintiff,  and 
[co-tenants],  and  as  such  widow  has  a  right  of  dower  in  said  premises,  which  has  not 
been  admeasured. 

[Continue  as  in  No,  J46.] 

No.  859. 

In  Case  of  Unknown  Owners.* 

First  The  plaintiff  alleges  that  plaintiff  and  defendant  now  are,  and  since  the 

day  of ,  have  been  seized  in  fee  and  tenants  in  common  each  of  the  undivided 

half  of  [describe  premises]. 

Second.  The  plaintiff  further  represents  that  said  defendant,  on  or  about  the 
day  of ,  left  this  state  with  the  intention  of  residing  in ,  but  his  present 

^  See  Mills  v.  Miller,  3  Neb.  87.  has  no  personal  knowledge  of  the  matter, 

*  It  is  advisable  to  set  forth  the  title  the  facts  may  be  ascertained  from  the 

of  the  unknown  owners,  if  it  can  he  done  records  of  the  coanty. 

with  certainty.  Usually, when  the  plaintiff 
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place  of  residence  is  wholly  unknown  to  the  plaintiflf,  although  he  has  made  diligent 

inquiry  by  correspondence  with  persons  in  the  principal  towns  of  that in  regard 

to  his  place  of  residence. 

[Continue  as  in  No,  J46.  [ 

No.  853. 

For  Dower. 

First.  The  plaintiff  alleges  for  that  on  or  about  the  — day  of ,  the  plaintiff 

intermarried  with  C  D,  late  of county,  who  afterward,  on  or  about  the day 

of ,  departed  this  life  intestate,  leaving  the  plaintiff,  his  widow,  and  £  F,  G  H, 

I  J  and  K  L,  his  children  and  only  heirs  at  law.   \ 

Second.  Said  C  D,  during  the  time  of  said  marriage,  was  seized  in  fee  of  the  fol- 
lowing described  real  estate,  to  wit:  [describe premises\j  situate  in county,  which 

premises  the  defendant,  L  M,  now  claims  to  possess. 

Third.  The  plaintiff,  by  reason  of  said  marriage,  upon  the  death  of  said  C  D, 
became  entitled  to  dower  in  the  lands  above  described,  which  dower  has  never  been 
assigned  to  her,  nor  has  she  received  any  equivalent  therefor  or  released  the  same. 

The  plaintiff,  therefore,  prays  that  she  may  recover  dower  in  the  premises  above 
described,  an'd  for  such  other  relief  as  equity  may  require. 

No.  864. 

By  Heir  to  Have  Dower  Assigned. 

First.  The  plaintiff  respectfully  represents  to  the  court  that  on  or  about  the  — 
day  of ,  C  D  and  E  D,  the  father  and  mother  of  plaintiff,  were  married  at 


and  that  afterward,  on  the day  of ,  said  C  D  died  intestate,  leaving  said 

£  D,  his  widow,  and  G  H  and  I  J,  his  children  and  only  heirs  at  law. 

Second.  Said  C  D  died  seized  in  fee  of  the  following  described  real  estate: 
[describe  //],  situate  in county. 

Third.  Said  E  D,  by  virtue  of  said  marriage,  upon  the  death  o'f  said  C  D,  became 
entitled  to  dower  in  the  above  described  lands,  which  dower  has  never  been  assigned 
to  her,  nor  has  she  received  an  equivalent  therefor  or  released  the  same. 

Fourth.  The  plaintiff  has  purchased  the  right,  title,  and  interest  of  I  J,  his  co-tenant 
in  said  premises,  and  is  compelled  to  encumber  the  same  and  to  have  said  dower 
assigned,  and  said  £  D  refuses  to  apply  for  the  assignment  thereof. 

[Add  pray er.'\ 

No.  355. 

Estate  by  the  Curtesy. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  intermarried 

with  one  E  D,  who  afterward,  on  the day  of ,  and  whilfc  such  marriage  rela- 
tion was  subsisting,  departed  this  life  intestate,  leaving G  H,  I J  and  K  L,  her  children, 
the  issue  of  said  marriage  with  the  plaintiff. 

Second.  Said  E  D  died  seized  in  fee  of  the  following  described  real  estate,  viz. : 

[describe  premises']^  situate  in county,  and  left  no  issue  by  a  former  husband  to 

whom  said  estate  might  descend. 

Third.  The  plaintiff,  by  virtue  of  such  marriage,  upon  the  death  of  said  E  D, 
became  entitled  to  an  estate  by  the  curtesy  in  said  lands  above  described,  which  estate 
has  never  been  assigned  to  the  plaintiff,  and  he  has  never  received  any  compensation 
therefor  or  relinquished  the  same. 
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The  plain tifT,  therefore,  prays  that  he  may  recover  and  hold  said  premises  as  tenant 
by  the  cartesy,  and  for  such  other  relief  as  equity  may  require. 


PARTNERSHIP. 

No.  856« 

By  Partner  y.  Copartner,  Praying  for  Dissolution 
OF  Copartnership  on  account  of  Defendant's 
Misappropriation  of  Funds. 

First.  The  plaintiff  alleges  that  on  or  about  the  ^—  day  of  — ,  the  plaintiff 
entered  into  an  agreement  in  writing  with  said  defendant  to  form  a  partnership  with 

him  in  the  business  of ,  the  terms  of  said  agreement  being  in  substance  as  follows : 

[statt  substance  of  agregmenf\. 

Second.  The  plaintilT  and  defendant  then  entered  upon  and  have  since  carried  on 
said  copartnership  business  under  said  agreement. 

Third.  DurUig  the.existence  of  said  partnership  the  defendant  has  from  time  to 
time  applied  to  his  own  use  large  sums  of  money  belonging  to  the  business  of  said  Brm, 
greatly  in  excess  of  the  amount  to  which  he  was  entitled,  and  has  concealed  the  same 
from  the  plainttfT. 

Fourth.  Gn  or  about  the  day  of ,  the  plaintiff  discovered  that  the 

defendant  was  indebted  to  said  firm  to  a  large  amount  by  reason  of  his  misapplication 
of  the  partnership  moneys  to  his  own  use.  The  plaintiff  then  requested  the  defendant 
to  deposit  copartnership  moneys  that  he  received  in  the  city  bank,  where  the  firm 
kept  its  accounts,  and  draw  therefrom  such  sums  as  were  needed  by  said  copartner- 
ship, but  said  defendant  refused  to  comply  with  said  request,  and  has  continued  to 
apply  said  moneys  to  his  own  use,  thereby  greatly  increasing  his  indebtedness  to  said 
copartnership,  and  diminishing  the  resources  of  the  firm. 

Fifth.  The  defendant  has  received  the  sum  of  $ in  excess  of  his  proportion 

of  the  profits  of  the  copartnership,  and  continues  to  collect  moneys  belonging  to  said 
firm  and  apply  the  same  to  bis  own  use. 

Sixth.  The  plaintiff,  therefore,  prajTSthat  said  copartnership  may  be  dissolved,  and 
that  an  account  may  be  taken  of  the  moneys  received  by  the  plaintiff  and  defendant, 
respectively,  during  the  existence  of  said  copartnership,  and  that  the  property  of  said 
firm  of  every  kind  may  be  sold,  and  the  proceeds  thereof  applied  —  first,  to  the  pay- 
ment of  the  debts  and  liabilities  of  said  firm,  and  second,  the  remainder  to  be  divided 
between  the  plaintiff  and  defendant  according  to  their  respective  interests  therein,  and 
that  the  defendant  may  be  enjoined  from  intermeddling  with  the  debts,  moneys,  prop- 
erty or  effects  of  said  firm,  and  for  such  other  relief  as  justice  and  equity  may  require. 

No.  357. 

By  Partner  v.  Copartner,  for  Dissolution  and 
Accounting  where  no  Date  is  Fixed  for  Termi- 
nation OF  Partnership. 

First  and  Second.     [As  in  preceding  form. '\ 

Third.  The  plaintiff  intends  engaging  in  other  business,  and  desires  to  dissolve 
said  copartnership  and  close  up  its  affairs,  and  on  the  —  day  of  — -,  notified 


734  TREATISE   ON   THE   LAW   OF  CODE   PLEADING. 

said  defendant,  in  writing,  of  his  intention  to  do  so,  and  requested  the  defendant  to 
consent  to  a  dissolution  of  said  copartnership  and  a  settlement  of  all  partnership 
accounts,  which  he  refused  to  do. 

Fourth.  The  debts  due  and  owing  by  said  partnership  amount  to  about  the  sum 

of  $ ;  and  the  assets,  including  the  stock  of  goods,  good-will  and  lease  of  the 

store,  amount  to  about  the  sum  of  $ .     And  as  an  equitable  division  of  said  assets 

cannot  be  made  it  is  for  the  interest  of  the  parties  that  the  same  be  sold,  and  the  pro- 
ceeds thereof  divided. 

The  plaintiff,  therefore,  prays,  etc 

No.  85S. 

Where  an  Assignment  is  Made  by  One  of  the 

Partners. 

First  and  Second.  [As  in  No.  Jj6.] 

Third.  On  the day  of ,  the  defendant  [copartner'\y  without  consulting 

the  plaintiff,  and  without  his  knowledge  or  consent,  assigned  all  his  right,  title  and 
interest  in  said  partnership  and  in  the  property  belonging  to  said  firm  to  one  C  D, 
and  thereby  dissolved  said  partnership. 

Fourth.  [As  in  prtcedingform.'] 

No.  859. 

Exclusion  of  the  Plaintiff.  ^ 

First  and  Second.  [As  in  No.  Jj6.] 

Third.  On  the day  of ,  the  defendant  [copartner'^  in  violation  of  said 

agreement,  took  exclusive  possession  of  the  partnership  stock  and  effects,  and  then 
refused  and  still  refuses  to  permit  the  plaintiff  to  have  access  to  the  books  or  business 
of  said  finnt  but  has  entirely  excluded  him  therefrom. 

Fourth.  [As  in  No,  S57'^ 

No.  860. 

Insolvency  of  Copartner. 

First  and  Second.  [As  in  No.  Jlf^.] 

Third.  On  the day  of ,  the  defendant  [copartner],  in  violation  of  said 

agreement,  signed  a  note  for  the  sum  of  $ as  surety  for  one  E  F,  who  was  and  is 

insolvent.     Judgment  was  recovered  on  said  note  for  the  sum  of  $ ,  on  the 

day  of ,  on  which  an  execution  in  due  form  was  issued,  and  levied  upon  all  the 

individual  estate,  real  and  personal,  of  said  [copartner],  which  estate  was,  on  the 

day  of ,  sold  for  the  sum  of  $ ,  and  there  is  still  due  from  said  [copartner]  on 

said  judgment  the  sum  of  $ ,  and  said  defendant  is  insolvent  and  unable  to  pay 

the  same. 

Fourth.  [As  in  No.  SJ7.] 

No.  361. 

By  Administrator  of  Deceased  Partner  against  the 

Survivor  for  an  Account. 

First.  [As  in  fortn  j^6,  substituting  decedent^  s  nc^me  for  plaintiffs,] 

Second.  Said  [decedent]  and  defendant  then  entered  upon  and  continued  said 

1  See  Sheppard  t.  Boggs,  9  Neb.  357* 
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partnership  business  under  said  agreement  until  the  time  of  the  death  of  said  [decedent], 
which  took  place  on  the day  of 

Third.  On  the day  of ,  the  plaintiff  was  duly  appointed  by  the  county 

court  of county  administrator,  and  thereupon  duly  qualified  as  the  administrator 

of  the  estate  of  said ,  deceased,  and  is  discharging  the  duties  of  said  ofhce. 

Fourth.  At  the  time  of  the  death  of  said the  said  partnership  assets  were  as 

follows : 

The  stock  of  goods  in  the  store  No.  — ^  street,  — ,  of  the  value 

of $ 

Real  estate,  to  wit :  lot ,  in  block ,  in  the  city  of , 

with  the  appurtenances,  of  the  value  of $ 

Book  accounts  and  notes  of  the  value  of $ 

Cash $ 

Amounting  in  the  aggregate  to  the  sum  of $ 

Fifth.  The  debts  and  liabilities  of  said  firm  at  the  time  of  the  death  of  said 

amounted  to  about  the  sum  of  $ . 

Sixth.  That,  deducting  bad  and  doubtful  debts,  the  value  of  the  assets  of  said 
firm  at  the  time  of  the  death  of  said was  not  less  than  $ 

Seventh.  Said  [decedent],  during  the  continuance  of  said  partnership,  advanced 
the  sum  of  $ toward  the  capital  stock  of  sssiid  firm. 

Eighth.  Since  the  death  of  said the  defendant  has  retained  the  possession  of 

all  the  real  and  personal  property  of  said  partnership,  and  has  continued  to  carry  on 
said  business  and  sell  goods,  collect  debts  due  to,  and  pay  the  debts  of,  said  firm  out 
of  the  proceeds  thereof,  and  has  coUected  large  sums  of  money  belonging  to  said  firm, 
but  the  amount  of  which  the  plaintiff  cannot  state. 

Ninth.  The  defendant  has  not  paid  to  plaintiff  any  part  of  the  proceeds  of  said  sales* 
nor  has  he  transferred  and  delivered  to  him  any  of  the  assets  or  other  property  of  said 
copartnership,  except  [siaU  what  has  been  deliver ed^ 

Tenth.  On  the day  of ,  the  plaintiff  requested  of  the  defendant  a  state- 
ment and  account  of  said  partnership  business  and  transactions,  which  he  refused  to 
give,  and  also  refused  to  settle  up  the  affairs  of  said  copartnership  in  the  manner 
specified  in  said  agreement. 

The  plaintiff,  therefore,  prays  that  an  account  may  be  taken  of  said  copartnership 

business  from  the  commencement  thereof  until  terminated  by  the  death  of  said , 

and  of  the  moneys  received  and  paid  by  said  partners,  respectively,  in  regard  to  said 
business,  and  that  said  defendant  may  account  to  the  plaintiff  for  all  the  property, 

assets  and  effects  of  said  firm  since  its  dissolution  by  the  death  of  said ,  and  that 

said  defendant  pay  plaintiff  whatever  may  be  found  due  upon  said  accounting ;  that  a 
receiver  of  the  property  and  good-will  be  appointed  with  power  (o  sell  the  same,  and 
that  until  the  final  hearing  in  this  cause  the  defendant  be  enjoined  from  collecting  the 
partnership  debts,  and  for  such  other  relief  as  justice  and  equity  may  require. 

No.  369. 

By  Judgment  Creditor  of  Firm  for  Payment  of  Part- 
nership Debt  out  of  Partnership  Property. 

First.  The  plaintiff  alleges  that  on  the  —  day  of  ^— ,  the  defendants  were 

partners  carrying  on  the  business  of  —  at .  • 

Second.  Said  partners  continued  to  carry  on  said  businesf  until  the  —  day  of 
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f  when  said  partnership  was  dissolved  hj  mutual  consent,  the  defendant,  E  <F, 

retaining  the  partnership  goods  and  assuming  the  payment  of  the  partnership  debts. 

Third.  After  the  dissolution  of  said  partnership  the  defendant,  £  F,  sold  a  con- 
siderable portion  of  said  goods  at  auction,  and  has  received  and  holds  the  notes  of 

the  purchasers  therefor  to  about  the  sum  of  $ ,  which  he  is  proceeding  to  collect 

and  apply  to  his  own  individual  use,  and  has  refused  to  apply  the  same  to  the 
payment  of  the' partnership  debts. 

At  the  October, ,  term  of  the  district  court  of  county  the  plaintiff 

recovered  a  judgment  against  said  copartners  for  the  sum  of  $ ,  upon  a  partner- 
ship debt,  which  judgment  still  remains  in  full  force  and  is  unsatisfied. 

Fifth.  On  the day  of ,  an  execution  was  duly  issued  on  said  judgment 

against  said  defendants,  and  delivered  to  the  sheriff  of  said  county,  commanding  him 
to  levy  the  same  upon  the  goods  and  chattels  of  the  defendants,  or  either  of  them, 
and  for  want  thereof,  upon  the  lands  and  tenements  belonging  to  them,  or  either  of 
them,  which  execution,  on  the day  of ,  was  returned  wholly  unsatisfied. 

Sixth.  Said  defendants  have  wholly  failed  to  apply  said  partnership  property,  or 
any  part  thereof,  to  the  payment  of  said  judgment,  and  since  the  return  of  said  execu- 
tion the  plaintiff  requested  the  defendant,  E  F,  to  apply  the  proceeds  of  said  partner- 
ship property  to  the  payment  of  said  judgment,  which  he  refused  to  do. 

The  plaintiff,  therefore,  prays  that  the  defendant,  E  F,  account  for  the  assets  and 
effects  of  said  copartnership,  and  the  proj^erty  sold  and  the  moneys  received  and  paid 
out  by  tiim,  and  that  the  property  and  moneys  of  said  firm  may  be  applied  to  the  sat- 
isfaction of  said  judgment,  and  that  a  receiver  of  said  partnership  property  and  effects 
may  be  appointed,  and  that  said  defendants  be  enjoined  from  intermeddling  with  said 
property  or  collecting  or  receiving  any  of  said  copartnership  debts,  and  for  such 
other  relief  as  justice  and  equity  may  require. 

No.  368. 

By  Creditor  v.  Corporation  for  an  Account  and  to 
Set  Aside  a  Fraudulent  Judgment. 

First.  The  [name  of  corporation]  is  a  corporation  duly  organized  under  the  gen- 
eral laws  of  the  state  of ,  for  the  purpose  of  carrying  on  the  business  of  in 

said  state. 

Second.  At  the  October ,  term  of  the  district  court   of county,  the 

plai^iff  recovered  a  ju:lgment  against  said  corporation  for  the  sum  of  $ ,  which 

judgment  still  remains  in  full  force  and  no  part  of  which  has  been  paid. 

Third.  On  the day  of ,  an  execution  was  duly  issued  out  of  said  court 

against  said  defendant,  and  delivered  to  the  sheriff  of  said  county,  commanding  him  tu 
levy  the  same  u;>on  the  goods  and  chattels  of  said  corporation,  and  fur  want  thereof 

upon  the  lauds  and  tenements  thereof,  which  execution,  on  the day  of ,  was 

returned  wholly  unsatisfied. 

Fourth.  The  defendants,  — , , , ►, ,  are  directors  of  said  cor- 
poration, and  on  the day  of ,  suffered  judgment  to  be  recovered  against  said 

corporation  for  the  sum  of  $ in  favor  of  ,  who  then  was  and  now  is  the 

[president]  of  the  Fame. 

Fifth.  Said  corporation  was  not  indebted  to  said  — —  in  any  sum  whatever,  but 
said  judgment  was  obtained  without  consideration,  and  for  the  sole  purpose;  of  cover- 
ing up  the  property  of  said  corporation. 

Sixth.  On  rtie day  of ,  an  execution  was  issued  on  said  judgment,  and 

was  levied  upon  all  the  property,  real  and  (personal,  of  said  corporation. 
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Seventh.  Said  corporation  is  insolvent,  and  entirely  unable  to  pay  its  debts,  and 
has  no  other  property  than  that  levied  apon  under  the  aforesaid  execution. 

Eighth.  There  is  now  due  from  the  defendant  to  the  plaintiff  on  his  judgment  the 
sum  of  $ ,  uith  interest  from  the day  of . 

The  plaintiff,  therefore,  prays  that  said  directors  be  required  to  account  for  the 
funds  and  property  of  said  corporadon  committed  to  their  charge,  and  for  all  corporate 
property  acquired  by  themselves  or  lost  by  a  violation  or  neglect  of  their  duty  a^ 
directors,  and  that  they  be  required  to  pay  all  sums  of  money  found  due  from  them- 
That  a  receiver  may  be  appointed  to  take  charge  of  the  property  and  effects  of  sail 
corporation,  and  that  said  defendants  be  enjoined  from  transferring  any  of  the  prop- 
erty or  effects  of  said  corporation  until  the  further  order  of  the  court,  and  that  upon 
the  final  hearing  said  judgment  to  [the  president]  may  be  set  aside,  and  said  property 
sold,  and  the  proceeds  thereof  applied  to  the  payment  of  plainliff's  judgment,  and  for 
such  other  relief  as  justice  and  equity  may  require. 

No.  864* 

By  One  Firm  Against  Another  where  One  Person  is 

A  Member  of  Both  Firms. 

First.  The  plaintiff  complains  of  the  defendants,  N  O,  P  Q  and  R  S,  for  that  on 

or  about  the day  of ,  the  plaintiff  and  N  O  entered  into  partnership  under 

the  name  and  style  of  A  &  Co. ,  for  the  purpose  of  carrying  on  the  business  of ,  in . 

the  city  of ,  and  the  said  N  O,  P  Q  and  R  S,  also,  on  or  about  the day  of 

,  formed  a  partnership  under  the  name  and  style  of  O  &  Co. ,  for  the  purpose  of 

carrying  on  the  business  of ,  in  the  city  of . 

Second.  There  were  large  dealings  between  said  firms,  amounting  to  about  the  - 

sum  of  $ ,  and  the  said  firm  of  O  &  Co.  has  become  indebted  to  the  plaintiff  in< 

about  the  sum  of  $ ,  upon  an  account,  as  follows :   {set  forth  the  substance  of  the 

account^. 

Third.  The  plaintiff  further  alleges  that  said  account  is  still  unsettled,  and  that 
said  N  O  refuses  to  join  in  an  action  to  settle  the  same,  and  is  marie  defendant  in  this  • 
action. 

The  plaintiff,  therefore,  prays  that  an  account  may  be  taken  of  the  dealing^ 
between  said  firms,  and  that  the  defendant's  firm  be  required  to  pay  the  plaintiff's 
firm  whatever  balance  may  be  found  due  them,  and  for  such  other  relief  as  equity  may 
require. 

PENALTIES. 

No.  365. 

For  Selling  Liquor  to  Minor.. 

First.  The  plaintiff  alleges  that  on  the day  of ,  at- his  saloon  in  the  city 

of  — , ,  the  defendant  sold  [or  gave^  to  one  C  D  intoxicating  liquor. 

Second.  Said  C  D  at  the  time  the  defendant  sold  [or  gave"]  said  liquor  to  him 
was  but  [seventeen]  years  of  age,  and  the  defendant  is  liable  to*  apenalty  of  [$ioo]  for 
selling  [or  giving  away]  said  liquor  to  him. 

Third.  The  plaintiff,  therefore,  prays  judgment  against  the  defendiint  for  the  sum 
of  [$ioo]  and  costs  of  suit. 
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No.  366. 


To  Recover  Penalty  for  Violation  of  an  Ordinance. 


First.  The  plaintifT  complains  of  the  defendant  for  that  on  the day  of 


the  [city  council  of  the  city  of ],  in  pursuance  of  the  authority  vested  in  them  by 

law,  passed  an  ordinance  entitled  [give  title  in  /ull'\,  which  ordinance  was  duly 
approved  by  the  mayor  of  said  city.     Said  ordinance  is  as  follows : 

[Copy  ordinanee,^'\ 

Second.  On  the day  of ,  said  ordinance  having  been  duly  published,  and 

being  then  in  full  force,  the  defendant  [state  specifically  the  acts  of  the  defendant 
which  it  is  claimed  constitute  a  violation  of  the  ordinance"],  contrary  to  the  provisions 
of  said  ordinance. 

Third.  That  by  the  violation  of  said  ordinance  the  defendant  forfeited  to  the 
plaintiff  the  sum  of  $ [amount  of  penalty]^  no  part  of  which  has  been  paid. 

[Add  prayer.] 

No.  867. 

Penalties  under  the  Statute. 


First.  The  plaintiff  alleges  tha^  on  the 


day  of  ,  the  defendant  [state 


specifically  the  violation  of  the  statute  complained  of]. 

Second.  By  the  violation  of  said  statute  the  defendant  became  indebted  to  the 
plaintiff  in  the  sum  of  $ [amount  of  penalty]^  no  part  of  which  has  been  paid. 

[Add  prayer,] 


No.  868. 

To  Recover  Penalty  for  Sale  of  Intoxicating 

Liquor  Without  License.^ 

First:  The  plaintiff  complains  of  the  defendant  for  that  on  the day  of  - 

the  defendant,  at  the  house  No. street,  in  the  city  of ,  in  the  state  of  - 


did  sell  to  one  E  F  intoxicating  liquors  in  quantities  less  than  Estate  the  amount  pro- 
hibited  by  statute]  without  having  a  license  to  sell  the  same.  [If  the  prohibition  is 
under  a  special  act  give  title  and  date  of  passage,] 

Second.  That  by  the  violation  of  said  statute  the  defendant  became  indebted  to 

the  plaintiff  in  the  sum  of  $ [amount  of  penalty],  no  part  of  which  has  been 

paid. 

[Add  prayer.] 


^  As  an  ordinance  is  in  the  nature 
of  a  special  local  law,  courts  do  not  take 
judicial  notice  thereof,  and  it  should  be 
pleaded.  Fomeroy  v.  Loffens,  9  Oreg. 
563;  Farick  v.  Milwaukee,  17  Wi&  26; 
Whitson  V.  Franklin,  34  Ind.  392;  State 
T.  Loragan,  40  Vt  45a 

'  As  an  action  of  this  kind  is  purely 


statutory,  the  statute  giving  the  rig^t 
must  be  followed.  It  seems  to  be  neces- 
sary  to  state  the  same  of  the  pei*0D  to 
whom  the  ]ll^;al  sale  was  made.  McKee 
T.  McSweeney,  66  How.  Pr.  477.  If  the 
name  is  not  known,  and  cannot  be  asoer* 
tinned,  it  is  probable  that  a  ficdtiovs 
name,  as  John  Doe,  may  be  used. 
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AGAINST   PHYSICIANS  AND  SURGEONS. 

No.  369. 

Against  Surgeon  for  Unskillfulness. 

First.  The  plaintifT  alleges  that  on  the day  of ,  the  defendant  was  a 

physician  and  surgeon. 

Second.  On  said  day  the  plaintiff  broke  and  fractured  the  bones  of  his  left  arm. 
below  the  elbow,  and  thereupon  the  plaintiff,  at -defendant's  request,  employed  said 
defendant  as  a  surgeon  for  a  certain  reward  to  set  the  broken  bones  of  said  arm  in 
their  proper  position  and  place,  and  to  attend  upon  the  plaintiff  until  he  should  be 
healed  of  said  injury. 

Third.  Said  defendant  thereupon  set  said  bones  and  reduced  said  fracture,  but 
did  the  same  so  carelessly,  negligently  and  unskillfully,  and  so  unskillfully  and  negli- 
gently dressed  and  bandaged  the  same  that  by  reason  thereof  fslafe  particular 
defect\  . 

Fourth.  Whereby  the  plaintiff  has  been  greatly  injured  and  is  unable  to  attend 
to  his  ordinary  business,  and  has  necessarily  incurred  great  expense,  to  wit :  the  sum 

of  $ in  endeavoriiig  to  be  cured  of  said  defect,  to  the  damage  of  the  plaintiff  in 

the  sum  of  $ . 

[Add  prayer, "X 

No.  870. 

Against  Physician  for  Unskillfulness  and  Neglect. 

• 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant  was  a 

physician,  and  on  said  day  the  plaintiff  being  sick,  at  the  request  of  the  defendant, 
employed  him  as  such  phj^ician,  for  reward,  to  attend  upon  and  care  for  the  plaintiff. 

Second.  The  defendant  then  entered  upon  such  employment,  but  [state  the  want 
of  ordinary  care  or  skill  upon  the  part  of  the  defendant  by  reason  of  which  the 
plaintiff  was  injured]^  whereby  the  plaintiff  was  unable  to  attend  to  his  ordinary 

business  for  the  space  of weeks,  and  has  been  greatly  injured  in  his  health,  and 

has  necessarily  expended  the  sum  of  $ in  endeavoring  to  be  cured  of  his  illness, 

which  has  been  aggravated  and  greatly  prolonged  by  said  unskillfulness  and  negli- 
gence of  the  defendant.  ^ 

The  plaintiff  has  sustained  damages  in  the  sum  of  $ . 

[Add  prayer,^ 

PLEDGE,  FORECLOSURE  OF  PLEDGE. 

>  No.  871. 

Against  Pawnbroker  for  Losing  a  Pledge. 

First.  The  plaintiff  alleges  that  on  the day  of ,  said  defendant  was  a 

pawnbroker,  and  thereupon  the  plaintiff  on  said  day  delivered  to  the  defendant,  at 
his  request,  the  following  goods  [describe  them]^  the  property  of  plaintiff,  and  of  the 

^  This  general  allegation  in  an  ac*        part  of  the  defendant  by  reason  of  which 
tion  of  this  kind  is  sufficient,  the  issue        the  plaintiff  has  sustained  damages, 
being  the  want  of  skill  or  care  on  the 
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Talue  of  $ ,  by  way  of  pledge,  to  said  defendant,  for  the  sum  of  $ then  and 

there  advanced  by  the  defendant  to  the  plaintiff  thereon. 

Second.  The  defendant  promised  the  plaintiff  to  take  due  and  proper  care  of  said 

goods  until  they  should  be  redeemed  by  plaintiff  within days  from  that  date,  or 

sold  by  the  defendant  according  to  law.  Thereupon  said  goods  were  delivered  to  the 
defendant 

Third.  The  defendant  did  not  take  due  and  proper  care  of  said  goods  until  they 
were  redeemed  by  plaintiff  or  sold  according  to  law,  but  on  the,  contraiy,  so  negligently 
kept  the  same  that  they  were  lost  and  destroyed.  [If  only  damaged,  state  the  injury 
and  amount  of  damage.] 

[Or,  said  goods  were  not  sold  by  said  defendant  as  required  by  law,  and  on  the 

day  of ,  the  plaintiff  tendered  to  the  defendant  the  amount  of  money  due 

thereon,  and  demanded  a  redelivery  of  said  goods,  which  was  refused,  and  said  goods 
have  not  been  delivered  to  plaintiff,  to  his  damage  in  the  sum  of  $ .] 

{^Add  prayer."] 

See  also  Bailees. 

No.  87S. 

Petition  to  Foreclose  and  Sell  Pledge. 

First.  The  plaintiff  complains  of  the  defendant  for  that  on  the day  of , 


he  loaned  to  the  defendant  the  sum  of  $ to  be  repaid  in  [six]  months  from  that 

date,  with  interest  at  the  rate  of per  cent 

Second.  To  secure  said  loan  the  defendant  delivered  to  the  plaintiff  a   [gold 

watch]  of  about  the  value  of  $ ,  as  a  pledge,  to  be  retained  by  the  plaintiff,  and 

in  case  of  the  failure  of  said  defendant  to  pay  said  debt  when  it  became  due,  to  be 
sold  and  applied  to  the  payment  thereof. 

Third,  Said  debt  became  due  on  the day  of ,  but  the  defendant  wholly 

failed  to  pay  the  same  or  any  part  thereof,  and  there  is  now  due  thereon  from  the 
defendant  to  the  plaintiff  the  sum  of  $ . 

The  plaintiff,  therefore,  prays  that  an  account  may  be  taken  of  the  amount  due 
the  plaintiff  from  the  defendant  on  said  claim,  and  that  said  property  may  be  sold  and 
the  proceeds  applied  in  payment  thereof,  and  for  such  other  relief  as  justice  may 
require. 

PROHIBITION. 

No.  878. 

Affidavit  for  Writ  in  Civil  Action. 

In  the  [district  court]  of county. 

[yenue.] 

First.  E  F,  being  first  duly  sworn,  deposes  and  says  that  he  is  a  resident  of — ~ 

county,  in  the  state  of ;  that  on  the day  of ,  an  action  was  commenced 

against  him  by  A  B  in  [the  county  court]  of county,  upon  the  following  cause  of 

action  [state  in  full  so  that  the  want  of  jurisdiction  may  appear],  and  summons  was 
duly  issued  thereon  and  served  on  affiant  on  the day  of * 

Second.  On  the day  of ,  affiant  filed  an  answer  in  said  court,  alleging 

that  said  court  had  no  jurisdiction  of  said  cause,  for  the  following  reasons  [state  in 
full];  which  objections  said  court  held  were  not  sufficient  to  oust  the  court  of  juris- 
diction, and  did  overrule  the  same. 
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Third.  Aifiant  farther  states  that  said  cause  is  set  for  hearing  on  the day 

of ,  and  notwithstanding  said  objections  of  affiant,  said  court  will  proceed  to 

hear  and  determine  said  cause,  and  render  judgment  against  him. 

EF. 
Subscribed,  etc. 

No.  374. 

Writ  of  Prohibition. 

Thk  State  of , County. 

To  [the  county  court]  of county. 

Whereas  it  appears  to  this  court  from  the  affidavit  of  £  F  that  [stat^  the  facts 
tontained  in  the  affidavit^. 

Now,  therefore,  it  being  our  duty  in  the  premises  to  see  that  the  laws  of  the 
state  are  observed,  and  that  citizens  are  not  oppressed,  we  do  command  you  to  desist 
and  refrain  from  any  further  proceedings  in  an  action  pending  in  your  court,  wherein 
A  B  is  plaintiff  and  E  F  defendant,  until  the  further  order  of  the  court  thereon,  and 

that  on  the day  of ,  you  show  cause  to  this  court  why  you  should  not  be 

forever  restrained  from  any  further  proceedings  therein. 

Witness  G  B  L,  chief  justice  of ,  and  the  seal  of  said  court,  this  ->—  day 

of 

M  K  L,  Clerk. 
No.  j|75. 

Return  to  the  Writ. 

[TitUof  eaujf.] 

The  county  court  of cOimty  in  answer  to  the  writ  of  prohibition  in  the 

above  case  does  hereby  certify  the  following :  [_set  out  in  full  the  proceedings  in  the 
ease]. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  the  seal  of  said  court  this 

dayof  — . 

S  M,  Judge. 


PURCHASER  AND  SELLER. 

No.  876. 

Purchaser  v.  Seller.    Property  Sold  but  not 

Delivered. 

First.  The  plaintiff  alleges  that  on  the day  of the  defendant  sold  to 

plaintiff  the  following  property,  to  wit :  [one  hundred  head  of  &t  three-year-old  steers], 

for  the  sum  of  $ ,  the  plaintiff  paying  the  defendant  thereon,  at  the  time  he 

purdiased  the  same,  the  sum  of  $ ,  the  balance  to  be  paid  on  the  delivery  of  said 

cattle  to  plaintiff  on  the day  of . 

Second.  The  plaintiff  has  duly  performed  all  the  conditions  of  said  agreement  on 
his  part  to  be  performed,  and  has  at  all  times  been  ready  to  accept  said  cattle  and  pay 
the  balance  due  thereon. 

Third.  Said  cattle  were  worth  at  the  time  and  place  of  delivery  the  sum  of  $ . 

Fourth.  The  defendant  has  wholly  neglected  and  refused  to  deliver  the  same  to 
plaintiff,  and  to  comply  with  the  conditions  of  said  contract,  to  the  damage  of  the 
plaintiff  in  the  sum  of 

lAdd  prayer.'] 
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No.  377. 

Seller  v.  Purchaser. 

First.  The  plaintifT  alleges  that  on  the day  of the    plaintiff  sold  to 

defendant  the  following  property,  to  wit :  {describe  it'[^  for  the  sum  of  $ ,  the 

defendant  paying  plaintiff,  at  the  time  he  purchased  the  same,  the  sum  of  $ ,  the 

balance  to  be  paid  on  the  delivery  of  said  property. 

Second.  The  defendant  refused  to  receive  said  property  or  to  pay  the  balance  due 
thereon,  although  the  plain  tiff  has  duly  performed  all  the  conditions  of  said  contract 
on  his  part  to  be  performed,  and  has  offered  and  is  at  all  times  ready  to  deliver  said 
property  to  defendant  whenever  he  will  receive  the  same. 

Third.  The  plaintiff  has  sustained  damages  in  the  premises  in  the  sum  of  $  , 
no  part  of  which  has  been  paid. 

[Add  prayer,] 


QUIETING  TITLE  TO  REAL  ESTATE. 

No.  878. 

To  Enjoin  a  Judicial  Sale. 

First.  The  plaintiff  allies  that  on  the day  of ,  the  plaintiff  was,  and 

from  thence  hitherto  and  still  is,  the  owner  and  in  possession  of  the  following  described 
premises,  viz. :  [describe  premises] ;  thai  plaintiff  purchased  said  prembes  at  the  date 

aforesaid  from  one  C  D  for  the  sum  of  $ ,  which  sum  was  duly  paid  prior  to  the 

day  of ,  but  the  legal  title  to  said  premises  has  remained  in  said  C  D. 

Second.  On  or  about  the day  of ,  one recovered  a  judgment  for 

the  sum  of  $ ,  in  the  district  court  of county  against  said  C  D,  and  on  or 

about  the day  of ,  an  execution  was  issued  on  said  judgment  at  the  instance 

of ,  the  plaintiff  therein,  and  placed  in  the  hands  of ,  sheriff  of county, 

who,  on  the day  of ,  levied  the  same  upon  said  real  estate  as  the  property 

of  said  C  D,  and  has  advertised  said  real  estate  for  sale  on  the day  of ,  under 

said  execution. 

Third.  Said  judgment  is  not  now,  nor  at  any  time  has  been,  a  lien  upon  said  real 
estate,  or  any  part  thereof,  as  said  C  D,  since  the  recovery  of  said  judgment,  has  had 
no  interest  therein  whatever,  and  a  sale  of  said  real  estate  under  said  execution  will 
cast  a  cloud  upon  plaintiff's  title  to  the  same. 

The  plaintiff,  therefore,  prays  for  an  order  restraining  the  sale  of  said  real  estate 
under  said  execution,  and  that  on  the  final  hearing  of  such  cause  said  injunction  may 
be  made  perpetual,  and  that  defendant  may  be  forever  enjoined  from  enforcing  said 
judgment  against  said  real  estate,  and  that  the  title  to  the  same  may  be  quieted  and 
confirmed  in  plaintiff,  and  for  such  other  relief  as  is  just  and  equitable. 

No.  379. 

To  Set  Aside  a  Contract  for  Fraud.  ^ 

First  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  was  the 

owner  in  fee  of  the  following  described  premises,  viz.:  [describe premises],  situated  in 
the  county  of ,  in  the  state  of . 

>  See  Larmon  v.  Jordon,  56  III.  204. 


FORMS   OF  PETITIONS.  743 

Second.  On  said  day  the  defendant,  E  F,  applied  to  the  plaintiff  and  stated  that 
he  wasaboat  to  purchase  lauds  in  the  vicinity  of  the  above  described  premises,  and 
desired  to  purchase  the  same,  and  thereupon  procured  from  the  plaintiff  the  following 
proposition: 

"Virginia  City,  April  i, . 

"  I  will  sell  to  E  F,  the  \jUscribe  premises\^  for  the  sum  of  $ ,  one-half  cash, 

in  five  days,  and  the  balance  to  be  paid  in  equal  amounts  in  one  or  two  years,  with 
interest;  approved  security  to  be  given  for  deferred  payments. 

"AB." 

Third.  Said  defendant  did  not  pay  the  money  as  provided  in  said  proposition,  nor 

comply  with  any  of  its  conditions,  and  on  or  about  the day  of ,  the  plaintiff 

and  defendant  by  mutual  consent  abandoned  said  proposition. 

Fourth.  Afterward,  and  on  or  about  the day  of ,  the  plaintiff  contracted 

to  sell  an  undivided  half  of  said  premises  to  one  G  H  for  the  sum  of  $ ,  lands  in 

that  vicinity  having  become  greatly  enhanced  in  value  by  reason  of  the  construction 
of  a  railroad  through  that  portion  of  the  country,  and  the  location  of  a  depot  on  said 
land 

Fifth.  On  the day  of ,  and  after  the  construction  of  said  railroad  and 

the  location  of  said  depot  on  said  land,  said  E  F  applied  to  plaintiff  and  offered  to 

pay  him  $ ,  and  give  security  for  the  deferred  payments,  which  the  plaintiff  declined 

to  receive,  upon  the  grounc^  of  delay,  and  that  the  formal  proposal  had  been  aban- 
doned. 

Sixth.  Thereafter,  and  on  or  about  ^he day  of ,  said  defendant,  E  F,  in 

order  to  defraud  the  plaintiff,  wrote  under  said  proposal  these  words:    "  Proposal 

accepted  this day  of .  E  F,"  and  on  the  same  day  assigned  the  same  to  I  J 

and  K  L,  who  recorded  the  same  in  the  office  of  the  recorder  of  deeds  of  said  county^ 
who  now  claim  that  the  same  is  a  valid  contract  against  the  plaintiff. 

Seventh.  The  plaintiff  is  in  possession  of  said  premises, .and  said  proposal  and 
the  acceptance  written  thereunder  constitute  a  cloud  upon  plaintiff's  title  to  the  same, 
and  greatly  depreciate  the  value  thereof. 

The  plaintiff,  therefore,  prays  that  said  proposal  and  acceptance  may  be  declared 
null  and  void,  and  held  for  naught,  and  the  cloud  thereby  cast  on  plaintiff's  title  to 
said  premises  may  be  removed,  and  for  such  other  relief  as  justice  and  equity  may 
require. 

No.   880. 

To  Set  Aside  a  Deed  Obtained  by  Fraud. 

First.  [As  in  preceding  form.'[ 

Second.  On  said  day  the  defeifdant  applied  to  the  plaintiff  to  purchase  the  same, 
and  as  the  plaintiff  resided  at  the  distance  of  [500]  miles  from  said  land  and  knew 
nothing  of  its  value,  or  of  the  improvements  being  made  in  its  vicinity  tending  to 
enhance  the  value  thereof,  he  applied  to  the  defendant,  who  was  well  acquainted  with 
the  same  as  to  its  location  and  the  improvements  being  made  in  its  vicinity.  The 
defendant  thereupon  informed  plaintiff  that  the  land  was  situated  [five]  miles  from 
any  settlement,  and  that  he  knew  of  no  improvements  being  made  in  that  vicinity 
calculated  to  enhance  the  value  thereof. 

Third.  Relying  upon  said  representations  of  said  defendant  the  plaintiff  sold  and 
conveyed  said  land  to  him  for  the  sum  of  $ . 

Fourth.  The  plaintiff  alleges  that  at  the  time  siid  defendant  made  said  repre- 
sentations the  settlement  extended  to  said  land,  and  the  city  of ,  containing  three 
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thoasand  inhabitants,  was  less  than  one  mile  therefrom,  and  that  said  premises,  at  the 

time  of  the  execution  of  said  deed,  were  well  worth  in  cash  the  sam  of  $ ,  of  all 

which  said  defendant  was  well  aware  at  the  time  he  made  said  false  and  fraudulent 
representations,  but  of  which  plaintiff  had  no  knowledge  whatever. 

Fifth.   As    soon  as  plaintiff   discovered   that  said  representations   were  false, 

to  wit :  on  the day  of ,  he  applied  to  the  defendant  and  tendered  to  him 

said  sum  of  $ ,  so  paid    for  said  premises,  and  requested  him  to  reconvey  the 

same  to  plaintiff,  which  he  refused  to  do. 

Sixth.  The  plaintiff,  therefore,  brings  said  sum  of  $ into  court  for  the  pur- 
pose of  having  the  same  delivered  to  the  defendant,  when  he  will  accept  the  same, 
and  reconvey  said  premises  to  the  plaintiff. 

The  plaintiff,  therefore,  prays  that  said  defendant  be  required  to  reconvey  said 
premises  to  the  plaintiff,  and  that  the  title  to  the  same  may  be  quieted  and  confirmed 
in  plaintiff,  and  for  such  other  relief  as  justice  and  equity  may  require. 


No.  381. 

To  Have  a  Mortgage  Declared  Satisfied  and  a  Cloud 
UPON  Title  Removed,  and  for  Damages. 

First.  [As  in  No.  S79'l 

Second.  On  the day  of ,  the  plaintiff  made  and  delivered  to  the  defendant 

a  mortgage  deed  upon  said  premises  to  secure  the  payment  of  two  promissory  notes 

of  that  date,  each  for  the  sum  of  $ ,  one  note  being  due  and  payable  on  the 

day  of ,  and  the  other  on  the day  of ,  which  mortgage  on  said  day  was 

duly  recorded  in  the  ofHce  of  the  clerk  of county. 

Third.  On  the day  of ,  the  plaintiff  paid  said  notes  in  full,  and  there- 
upon tendered  to  said  defendant  his  reasonable  charges  for  discharging  said  mortgage 
upon  the  records  of  the  county,  and  requested  him  to  acknowledge  satisfaction  thereof 
upon  said  records. 

Fourth.  More  than  seven  days  have  elapsed  since  said  tender  of  plaintiff  and 
request  to  discharge  said  mortgage  upon  the  records  of  said  county,  but  said  defendant 
has  entirely  failed  to  discharge  the  same. 

Fifth.  Said  mortgage  is  a  cloud  upon  plaintifTs  title  to  said  real  estate,  and  the 
plaintiff  has  sustained  damages  by  reason  of  the  failure  of  said  defendant  to  discharge 
the  same  in  the  sum  of  [$ioo]. 

The  plaintiff,  therefore,  prays  that  said  mortgage  may  be  canceled  and  satisfied  of 
record,  and  the  cloud  thereby  cast  upon  plaintiff's  title  removed,  and  that  he  may 

recover  one  hundred  dollars,  his  damages  so  as  aforesaid  sustained,  and  for  costs. 

« 

No.  3898. 

To  Cancel  Deed  and  Quiet  Title. 

First.  The  plaintiff  alleges  that  on  or  about  the day  of ,  one  C  D,  being 

the  owner  in  fee  of  the  following  described  premises,  to  wit  [descrilte  premises],  sold 

and  on  said  day  conveyed  the  same  by  deed,  duly  executed,  to  E  F,  who,  on  the 

day  of ,  by  his  deed,  duly  executed,  conveyed  said  premises  to  the  plaintiff. 

Second.  Immediately  after  the  purchase  of  said  premises  by  plaintiff  he  took 
possession  of  the  same,  and  said  premises  liave  been  in  the  actual  use,  occupation  and 
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possession  of  the  plaintiff  ever  since  said  purchase,  and  plaintiff  has  made  valuable 
improvements  thereon,  of  the  aggregate  value  of  $ . 

Third.  All  the  deeds  of  conveyance  of  said  premises,  except  the  deed  from  C  D 

to  E  F,  were  duly  recorded  in  the  records  of county,  soon  after  the  same  were 

executed  and  delivered,  but  by  accident  said  deed  from  C  D  to  E  F  was  not  recorded 
until  about  the day  of ,  and  while  plaintiff  was  in  possession  of  said  premises. 

Fourth.  On  or  about  the day  of ,  one  G  H  obtained,  with  full  knowl- 
edge of  plaintifTs  rights  therein,  a  quitclaim  deed  for  said  premises  from  said  C  D, 

for  an  alleged  consideration  of  $ ,  and  has  had  the  same  recorded  in  -the  records 

of  said  county,  and  now  sets  up  and  claims  title  to  said  premises  against  the  plaintiff, 
but  refuses  to  commence  an  action  at  law  to  try  his  title  to  the  same,  and  said  deed  is 
a  cloud  upon  the  plaintiff's  title  to  said  premises,  and  tends  to  depreciate  the  value 
thereof. 

The  plaintiff,  therefore,  prays  that  said  deed  from  C  D  to  G  H  may  be  set  aside 
and  declared  null  and  void,  and  that  the  cloud  upon  plaintiff's  title  caused  thereby 
may  be  removed,  and  for  such  other  relief  as  equity  may  require. 


QUO  WARRANTO. 

No.  883. 

Information  in  the  Nature  of  a  Quo  Warranto. 

E  K  F,  district  attorney  of  the judicial  district,  who  prosecutes  in  his  own 

proper  person,  and  at  the  relation  of  A  L  W,  of ,  gives  the  court  to  understand 

and  be  informed :  • 

First.  On  the day  of ,  said  W  was  a  citizen  of  the  United  States,  and 

an  elector  and  resident  of  the  fourth  ward  in  the  city  of ,  and  then  had  and  now 

has  all  the  qualifications  required  by  law  to  hold  the  office  of  councilman  in  said 
city. 

Second.  At  the  annual  city  election  in  said  city,  at  the  date  aforesaid,  for  the 
election  of  one  councilman  from  each  ward,  and  for  other  officers  in  said  city,  in 
accordance  with  the  provisions  of  law,  said  W  received  for  the  office  of  councilman 
of  said  fourth  ward  310  votes,  and  E  F  received  for  said  office  200  votes,  and  said  W 

was  thereby  elected  a  councilman  of  said  ward  from   the  day  of ,  and 

accepted  the  same,  and  claims  to  exercise  the  duties  of  said  office. 

Third.  Notwithstanding  the  election  of  the  relator  to  said  office,  said  E  F,  of 

said  city,  on  the day  of ,  and  from  thence  continuously  hitherto,  without 

any  legal  warrant,  claim,  or  right,  has  used  and  exercised,  and  still  does  unlawfully 
use  and  exercise  the  office  of  councilman  from  the  fourth  ward  in  said  common  coun- 
cil of  said  city  for  the  term  aforesaid  in  place  of  said  W,  and  claims  to  be  a  council- 
man in  place  of  said  W,  and  to  have,  use,  and  enjoy  all  the  rights,  privileges  and 

franchises  of  said  office,  to  the  damage  and  prejudice  to  the  right  of  said  city  of 

and  said  relator,  and  also  against  the  peace  of  the  state. 

Said  attorney,  therefore,  prays  judgment  that  the  defendant  be  declared  not 
entitled  to  said  office,  and  that  he  be  ousted  therefrom,  and  that  said  W  be  declared 
entitled  to  said  office  and  installed  therein,  to  assume  the  execution  of  the  duties 
thereof  on  taking  the  oath  [and  filing  the  bond]  required  by  law. 
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No.  384. 

By  Plaintiff  on  His  Own  Relation. 

A  B,  in  his  own  behalf,  prosecutes  this  action,  C  D,  the  [district]  attorney  of  the 

district,  having  refused  to  prosecute  the  same,  and  gives  the  court  to  understand 

and  be  informed. 

\_Continue  as  in  preceding  form. "^ 

No.  380. 

By  the  Attorney  General  to  Dissolve  Corporation. 

First.  The  \name  of  corporation^  is  a  corporation  organbed  under  the  [general] 

laws  of  the  state  of for  the  purpose  of  carrying  on  the  business  of at , 

and  for  no  other  purpose. 

Second.  During  the  year said  corporation  has,  without  any  charter  or  grant 

from  the  state,  exercised  the  franchise  of ,  and  has  [loaned  money,  received  depos- 
its and  transacted  a  general  banking  business]  without  warrant  or  authority  of  law. 

The  plaintiff,  therefore,  prays  that  said  corporation  be  deprived  of  all  corporate 
rights  and  franchises,  and  be  dissolved. 

.    No.  386. 

Information  Against  Corporation  Organized   under 

Special  Act. 

The  State  of  

v.. 
[The  Iron  Bluffs  Ferry  Company.] 

First.  Now  comes ,  attorney  general  of  the  state  of         ,  and  alleges  that  on 

or  about  the day  of ,  an  act  was  passed  by  the  legislature  of to  incor- 
porate- [The  Iron  Bluffs  Ferry  Company],  which  act  was  duly  approved  on  the 
day  of . 

Second.  That  by  the  second  section  of  said  act  the  business  of  said  corporation 
was  to  be  managed  by  a  board  of  directors,  consisting  of  five  persons,  who  should  be 
stockhoMers,  and  from  their  number  they  should  choose  a  president  and  treasurer, 
who  should  hold  their  respective  offices years. 

Third.  That  by  the  third  section  of  said  act  exclusive  power  was  conferred  on 

said  corporation  to  keep  a  ferry  and  erect  a  toll  bridge  across  the river  at  a  point 

on  said  river  known  as  [Iron  Bluffs]. 

Fourth.  That  it  was  made  the  duty  of  said  corporation  to  procure  and  con- 
stantly keep  a  suitable  boat  or  boats,  or  erect  and  keep  in  good  repair  a  substantial 
bridge,  for  the  safe  and  speedy  transportation  of  persons  and  property  over  said  river 
at  all  suitable  and  reasonable  times. 

Fifth.  That  in  pursuance  of  the  terms  of  said  act  said  corporation,  on  or  about 

the day  of ,  was  organized  by  the  election  of  ofiiceis,  and  for  a  lime  performed 

the  duties  required  of  it  by  the  provisions  of  said  act  by  procuring  and  keeping  a  suit- 
able boat  for  the  transportation  of  passengers  and  property  across  said  river. 

Sixth.  That  since  the day  of ,  said  corporation  has  willfully  failed  and 

neglected  to  perform  its  duty  in  that  behalf,  and  has  not  since  that  time  kept  a  boat, 
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nor  erected  or  had  a  bridge  erected  for  the  transportation  of  passengers  and  property 
across  said  river ;  whereby  the  rights,  privileges  and  franchises  of  said  corporation 
have  become  subject  to  forfeiture. . 

Wherefore  the  plaintiff  prays  that  said  franchises  may  be  declared  forfeited,  and 
said  defendant  be  ousted  from  the  same,  and  for  such  other  relief  as  may  be  just  and 
equitable. 


RAILROADS. 

i 

No.  387. 

For  Personal  Injuries  from  Neglect  to  Provide 
Necessary  Conveniences  at  Stations  to  Enter 
THE  Cars. 

First.  The  plaintiff  alleges  that  on  the day  of ,  said  defendant  was  in 

the  occupancy  of  and  operating  the railroad,  a  line  of  road  running  from to 

,  and  was  engaged  in  the  business  of  carrying  passengers  over  the  same  for  hire 

and  reward. 

Second.  That  at  said  time  the  plaintiff  was  a  passenger  at  the  special  instance 
and  request  of  defendant  upon  said  road  to  be  carried  from  the  station  thereon  at 
to  the  city  of on  said  road,  for  a  certain  reward  paid  to  the  defendant. 

Third.  That  said  defendant  thereby  promised  and  agreed  to  carry  her  safely  from 

said to ,  and  was  bound  thereby  to  furnish  her  suitable  and  proper  means 

whereby  she  could  safely  enter  the  car  of  the  defendant,  and  was  bound  to  stop  its 
train  a  suf&cient  length  of  time  to  enable  her  to  get  upon  the  same. 

Fourth.  Yet  said  defendant  totally  neglected  and  failed  to  perform  its  duties  in 
that  regard,  and  had  furnished  no  platform  nor  depot  at  said  station  ;  that  the  ground 
was  from  three  to  four  feet  below  the  lowest  step  of  the  car,  and  a  ditch  impeded 
ingress  into  the  car,  and  that  said  defendant  had  supplied  no  conveniences  for  persons 
desiring  to  take  passage  at  that  point,  and  that  as  she  was  about  to  get  upon  the  car 
the  conductor  of  the  defendant  gave  her  such  slight  assistance  in  climbing  up,  and  so 
carelessly  assisted  her,  that  in  getting  on  the  steps  of  the  car  she  was  thrown  around 
on  the  side  of  the  car,  and  through  the  haste  of  the  defendant  in  starting  its  train  she 
was  bruised,  strained  and  injured  in  her  back  and  spine,  and  bv  reason  thereof  has 
permanently  lost  the  use  of  her  lower  limbs,  to  her  damage  in  the  sum  of  $ ,  etc.  * 

No.  388. 

Against   R.    R.    Co.    for   Collision   with   Plaintiff's 

Buggy  at  a  Crossing. 

First.  The  plaintiff  alleges  that  on  the  day  of ,  said  defendant  was  a 

corporation  duly  organized  under  the  laws  of ,  and  owned  and  operated  a  certain 

railroad  known  as ,  running  from  ,  to ,  and  was  a  common  carrier  of 

passengers  for  hire  upon  said  road. 

^  The  above  is  in  substance  the  peti- 
tion in  the  case  of  the  Railroad  v.  People, 
3vO.  S.  537. 
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Second.  That  on  said  day  the  plaintiff  was  traveling  in  a  boggy  drawn  by  two 

horses  upon  the  public  highway  leading  from  to  ,  in county,  which 

crosses  said  railroad,  and  while  in  the  act  of  crossing  defendant's  railroad  track  he  was 
struck  by  defendant's  locomotive  run  by  defendant,  and  thrown  from  his  buggy,  and 
was  seriously  and  permanently  injured  [slatg  specifically  the  injuries  received],  without 
any  fault  on  his  part. 

/  Third.  That  the  train  causing  the  accident  consisted  of  a  locomotive  and  one  car; 
that  it  was  an  irregular  train,  and  in  approaching  said  crossing  was  run  with  great 
speed,  and  omitted  to  give  any  signal  by  bell  or  whistle  of  its  approach,  and  was  not 
run  upon  any  time  fixed  for  trains  passing  that  point. 

Fourth.  That  plaintiff  knew  the  time  for  trains,  and  knew  that  none  were  then 
due  at  that  place,  and  relied  upon  that  fact  in  part  for  safety. 

Fifth.  Tliat  the  defendant,  in  the  construction  of  its  railroad,  made  an  excavation 
for  its  road  bed,  and  that  its  track  is  some  fifteen  feet  below  the  natural  surface  at  said 
crossing,  and  for  a  long  distance  on  either  side  of  it;  that  in  constructing  said  railway 
the  plaintiff  removed  the  dirt  from  the  highway  and  dug  it  down  to  a  level  with  the 
railway  track,  causing  it  to  descend  to  said  track,  leaving  high  banks  on  either  side  of 
it,  which  banks  on  tlie  side  of  the  railroad  and  highway  were  obscured  by  bushes  and 
foliage ;  by  reason  of  which  the  highway  is  greatly  impaired  in  its  usefulness,  and  the 
crossing  is  of  a  highly  dangerous  character. 

Sixth.  By  reason  of  said  injuries  the  plaintiff  was  sick  and  unable  to  perform 

labor  for  the  period  of months,  and  necessarily  expended,  for  physicians'  and 

other  services,  the  sum  of  $ ,  and  his  health  is  greatly  impaired,  and  he  has 

sustained  other  injuries,  in  all  to  his  damage  in  the  sum  of  $ .^ 

[Add  prayer.] 

No.  389. 

Injury  to  Passenger  on  Street  Car. 

• 

First  [As  in  preceding  form.] 

Second.  On  said  day  the  plaintiff,  at  the  special  instance  and  request  of  said 
defendant,  became  and  was  a  passenger  on  said  railroad,  to  be  carried  safely  from  the 

intersection  of and streets  to street  on  said  road,  for  a  certain  reward 

paid  to  the  defendant. 

Third.  While  a  passenger  on  said  car,  as  afore^iid,  and  desiring  to  leave  the 

same  upon  reaching  said street,  the  plaintiff  notifi^  the  driver  thereof,  who  was 

then  the  servant  of  s|id  defendant,  and  the  only  person  in  charge  of  the  same,  to  stop 
said  car  for  that  purpose. 

Fourth.  Thereupon  said  defendant,  by  its  servant,  did  stop  said  car  as  requested, 
and  while  plaintiff  was  in  the  act  of  leaving  the  same,  and  without  negligence  on  her 
part,  said  defendant,  by  its  servant  having  control  thereof,  did  S3  negligently  and 
unskillfully  control  and  manage  said  car  and  the  horses  and  brake  thereto  attached, 
that  said  car  was  suddenly  and  violently,  and  without  notice  or  warning  to  plaintiff, 
started  forward  and  along  the  track  of  said  railroad,  thereby  violently  throwing 

*  The  above  is  in  substance  the  pe-  R.  R.  Co.  v.  Heilman,  49  Penn.  St.  60; 

tition  in  the  case  of  C,  C,  C  &  I.  R.  R.  Penn.  Co.  v.  Krick,  47  Ind.  368;    R.  R. 

Co.  v.  Elliott,  28  O.  S.  341.     The  rights  Co.  v.  Benton,  69  111.  174;  R.  R.  Co.  v. 

of  travelers  and  of  the  railway  company  Terry,  8  O.  S.  570;    Penn.  R.  Co.  v. 

at  the  crossings  of  public  roads  are  con-  State,  61    Md.   108;    Penn.   R.   Co.  v. 

current,  and  both  parties  are  required  to  Morel,  40  O.  S.  338. 
exercise  due  care  to  avoid  a  collision. 
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plaintiff  upon  said  track  and  against  said  car,  by  means  whereof  the  plaintiff  was 
greatly  and  permanenily  injured,  etc.  [stat^  particular  injuries  received],  to  the  dam- 
age of  the  plaintiff  in  the  sum  of  $ .  * 

[Add  prayer.  ] 

No.  800. 

Against  Railroad  Co.  for  Killing  Stock  where  the 

Road  is  not  Fenced.* 

First.  The  plaintiff  alleges  that  said  defendant  is  a  corporation  organized  under 
the  laws  of . 

Second.  That  on  or  about  the day  of ,  said  defendant  was  operating  a 

railroad  through  — >  county,  said  road  having  beten  open  for  use  for  more  than  six 
months  in  said  county,  and  while  so  operating  the  same  at  the  time  above  stated,  at  a 
place  on  said  road  therein  where  it  was  required  by  law  to  fence  its  track,  but  had 
failed  to  do  so,  said  defendant,  by  its  agents  and  employes,  ran  an  engine  and  train 
of  cars  over  and  upon  [describe  the  stock  injured  or  killed],  being  the  property  of 
plaintiff,  and  of  the  value  of  $ ,  by  reason  of  which  said  stock  was  killed  [or  per- 
manently injured]. 

Third.  On  the day  of ,  he  served  a  written  notice  and  affidavit,  copies 

of  which  are  hereto  attached,  upon  [any  officer  of  the  company,  or  any  station  agent 
or  ticket  agent  employed  in  the  management  of  its  business  in  the,  county],  setting 
forth  the  killing  of  [or  injury  to]  said  stock,  and  claiming  that  the  value  of  the  property 
destroyed  [or  injured]  was  the  sum  of  $ . 

Fourth.  I'hat  more  than  ten  days  have  elapsed  since  the  service  of  said  notice, 
yet  said  defendant  has  not  objected  to  the  value  of  said  property  as  set  forth  in  said 
notice,  but  has  neglected  and  refused  to  pay  the  same  or  any  part  thereof.  The 
plaintiff  has  sustained  damages  in  the  premises  in  the  sum  of  $ . 

[Add  prayerJ] 

No.  391. 

Against  Railroad  Company  for   Injuring  or  Killing 
Stock  where  the  Road  was  not  Fenced. 

First.  The  plaintiff  complains  of  the  defendant  for  that  said  defendant  is  a  cor- 
poration organized  under  the  laws  of . 

Second.  That  on  or  about  the  — ^ —  day  of ,  said  defendant  was  operating  a 

railroad  through county  [said  road  having  been  open  for  more  than  six  months 

in  said  county'],  and  while  so  operating  said  road  at  the  time  above  stated,  at  a  place 


*  The  above  is  the  substance  of  the 
petition  in  the  case  of  Omaha  ^Horse 
Railway  Co.  v.  Doolittle,  7  Neb.  481. 

*  This  form  is  drawn  under  a  statute 
that  seems  to  require  such  procedure  for 
the  purpose  of  saving  costs;  it  is  probable 
that  a  suit  may  be  brought  in  the  first 
instance  without  presentation  of  the 
daim,and,  in  any  event,  it  can  only  affect 
the  question  of  costs. 

'  The  right  to  recover  depends  upon 
the  statute,  the  terms  of  which  will  gov- 


ern in  drawing  a  petition  or  complaint. 
Ordinarily  the  question  of  the  plaintifTs 
negligence  does  not  arise.  This,  how- 
ever, depends  on  the  language  of  the 
statute.  In  some  of  the  states  the  road 
must  be  fenced  within  six  months  from 
the  time  of  its  construction  into  or 
through  any  county.  When  time  is 
given  for  the  erection  of  the  fence,  it 
must  appear  f)  have  expired.  Otheiwise 
the  pleading  will  be  subject  to  a  demur- 
rer. 
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on  said  road  therein  where  it  was  required  by  law  to  fence  its  track,  but  had  failed  to 
do  so,  said  defendant,  by  its  agents  and  employ^,  ran  an  engine  and  train  of  cars 
over  and  upon  [describe  the  stock  killed  or  injured'],  being  the  property  of  the  plaint- 
iff, and  of  the  value  of  $ ,  by  reason  of  which  said  stock  was  killed  [or  perma- 

nently  injured],  to  the  damage  of  the  plaintiflf  in  the  sum  of  $  ,  for  which  he 
prays  judgment,  with  interest  and  costs. 


Ko.  899. 

Against  Railroad  Company  for  Negligently  Killing 

Stock.  ^ 

First.  The  plaintiff  complains  of  the  defendant  for  that  said  defendant  is  a  corpo- 

ration,  organized  under  the  laws  of  the  state  of ,  and  on  the day  of ,  was 

operating  a  certain  railway  in county,  [Kansas],  known  as  [The  Salina  and  Blue 

Hill  Railroad],  and  running  locomotives  and  cars  over  said  road  for  the  transporta- 
tation  of  passengers  and  freight. 

Second.  That  on  said  day  the  plaintiff  was  the  owner  and  in  possession  of  the  fol- 
lowing descril)ed  animals,  to  wit :  [describe  with  reasonable  certainty],  of  the  value 

of  $ ,  M'hich  animals,  without  any  negligence  or  fault  on  the  part  of  the  plaintiff, 

strayed  upon  the  track  of  said  railway. 

Third.  That  the  defendant,  not  r^arding  its  duty  in  that  regard,  so  negligently 
and  carelessly  operated  its  locomotives  and  cars  on  said  railway  that  the  same  were 
run  against  and  upon  said  animals,  whereby  the  same  was  killed  [or  permanently 
injured],  to  the  plaintiff's  damage  in  the  sum  of  $ . 

No.  81^3. 

Against  R.  R.  Co.  for  Negligence,  Causing  Death  of 

Passenger.* 

First.  The  plaintiff  complains  of  the  defendant  for  that  on  the day  of , 

the  plaintiff  was  duly  appointed  administrator  of  the  estate  of  A  B,  deceased,  by  the 
Probate  Court  of county,  and  has  duly  qualified  and  received  letters  of  admin- 
istration of  said  estate,  and  now  brings  this  action  as  such  administrator. 

Second.  That  on  the day  of ,  the  defendant  was  a  corporation  duly 

organised  under  the  laws  of  the  state  of  ,  and  operating  a  railroad  from to 

,  and  was  a  common  carrier  of  passengers  and  freight  for  hire  on  said  railroad. 

Third.  That  on  said  day,  in  consideration  of  the  sum  of  $ ,  then  received  by 

said  defendant  from  said  A  B,  then  living,  said  defendant  undertook  to  safely  carry  said 

A  B  as  a  passenger  on  said  railroad  from to ,  a  station  on  said  line,  but  by 

the  negligence  of  the  defendant  the  car  in  which  the  said  A  B  was  riding  on  said  jour- 

^  A  railway  company  is  required  to  '  As  the  action  is  purely  statutory 

use  ordinary  care  to  prevent  injury  to  the  pleader  must  consult  the  statutes  of 

animals  straying  upon  the  tracks.    R.  R.  his   state  to  ascertain  the  proper  party 

Co.  y.  Lawrence,   13  O.  S.  66;  R.  R.  plaintiff,  and  the  -conditions,  if  any,  on 

Co.  v.  Smith,  22  Id.  227  ;  R.  R.  Co.  v.  which  a  recovery  may  be  had.     The  law 

Davis,  31  Kas.  645  ;  Isbellv.  R.  R.  Co.,  is  to  be  liberally  construed  in  favor  of 

27  Conn.  393  ;  R.  R.  Co.  v.  Mulligan,  justice. 
45  Md.  486. 
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ney,  was  thrown  from  the  track,  and,  without  any  fault  on  his  part,  he,  the  said  A  6 
was  killed. 

Fourth.  That  said  A  B  left  one  E  B,  his  widow,  him  surviving,  and  C  B,  a 

child  of years  of  age,  and  D  B,  a  child  of years,  then  being  the  next  of  kin 

of  said  A  B,  who  have  sustained  damages  by  his  death  in  the  sum  of  $ . 

Mo.  394. 

By  Passenger  against  R.  R.  Co.  for  Injury  by  Leap- 
ing FROM  THE  Car. 

First.  The  plaintiflf  complains  of  the  defendant  for  that  said  defendant  is  a  corpo* 

ration  duly  organized  under  the  laws  of  the  state  of ,  and  is  operating  a  railroac* 

frorii to  — ,  and  is  a  common  carrier  of-  passengers  and  freight  for  hire  on  sai/ 

railroad. 

Second,  That  on  the day  of ,  and  while  the  defendant  was  so  operating 

said  railroad,  it  received  the  plaintiff  as  a  passenger  in  one  of  its  passenger  cars  at 

to  convey  him  from  said  place  to for  the  sum  of  $ paid  by  the  plaintiff  to 

the  defendant. 

^  Third.  That  on  said  day  in  managing  the  car  in  which  the  plaintiff  was  so  as 
aforesaid  a  passenger,  the  defendant  and  its  employes  were  so  negligent  and  careless 
that  a  collision  was  imminent  with  a  locomotive  and  cars  of  said  corporation  on  the 
track  of  said  railroad,  and  thereby  by  reason  of  the  negligence  of  said  defendant  and  its 
employes,  there  was  great  danger  that  the  plaintiff  would  be  injured  and  maimed  or 
his  life  destroyed,  and  in  order  to  escape  such  danger  he  was  compelled  to  jump  from 
said  car,  and  in  so  doing  sustained  injuries  as  follows  :  [sUtie  infulf].     By  reason  of 

which  the  plaintiff  was  sick  and  lame  for  the  space  of months,  and  unable  to 

attend  to  his  business,  and  expended  for  medical  attendance  the  sum  of  $ ,  in  all 

to  his  damage  in  the  sum  of  $ . 

No.  395. 

Action  under  Civil  Damage  Law. 

First.  The  plaintiff,  who  is  the  administrator  of ,  late  of ^  deceased,  duly 

appointed  according  to  law,  complains  oyf  the  defendant  for  that  said  ,  while  in 

life,  to  wit :  on  the day  of ,  and  before  that  time,  was  in  the  employ  of  the 

defendant,  in  said  county  of ,  and  on  the  day  and  year  aforesaid  was  employed  as 

a by  said  company  on  the  steam  ferry  boat  then  and  there  used  by  said  defendant 

in  connection  with  the  railroad  of  said  defendant  in  the  carriage  and  transportation 
of  passengers  and  freight  across  the river  at . 

Second.  While  said ,  now  deceased,  was  so  engaged  under  the  directions  of 

the  agents  and  superintendents  of  said  defendant,  the  said ,  by  the  wrongful  act, 

neglect  and  default  of  the  said  agents  and  superintendents  aforesaid,  while  they  were 
concerned  in  managing  and  conducting  the  business  of  said  defendant,  was  bruised 
and  mangled  by  the  machinery  of  said  boat,  and  was  thereby  thrown  into  the  water 
and  was  drowned,  the  death  of  said  —  being  caused  by  the  wrongful  act,  neglect 
and  default  of  said  defendant,  and  without  the  fault  of  said . 

Third.  Plaintiff  further  alleges  that , , ,  are  next  of  kin  and  broth- 
ers and  sisters  of  said  -"-»  deceased,  the  said  — —  leaving  no  widow  and  having  no 
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children  or  child,  and  are  the  heirs  at  law  of  said ,  deceased,  and  that  they  have 

sustained  damages,  by  reason  of  the  aforesaid  wrongful  act,  neglect  and  default  of  said 

defendant,  in  the  sum  of  $ .^ 

[A(/t/  prayer.] 

No.  896. 

Employ^  v.  Company,  in  Case  of  Collision.  ^ 

First.  The  plaintiff   alleges   that  before  and  on  the  day  of ,  said 

defendant  was  possessed  of  a  certain  railway  running  from to ,  in  the  state 

of ,  and  was  possessed  of  two  locomotives  and  trains  of  cars  attached  thereto, 

the  one  thereof  running  from  to and  back  again  the  ensuing   day,  and 

the  ot"her  thereof  also  running  from to and  back  again  the  ensuing  day. 

Second.  Said  locomotives,  with  their  respective  trains,  were  required  to  meet 

and  safely  pass  each  other  at by  the  express  direction  and  arrangement  of  the 

defendant. 

Third.  At  and  before  the  time  above  stated,  and  at  the  time  the  injuries  herein- 
after stated  occurred,  the  plaintiff  was  employed  by  the  defendant  as  an  engineer 
upon  one  of  said  locomotives,  for  a  certain  reward  agreed  upon  by  plaintiff  and 
defendant,  and  was  required  by  said  regulations  of  said  defendant  to  stop  the  loco- 
motive in  his  care  and  control  at  ,  and  there  safely  pass  the  other  locomotive 

above  described. 

Fourth.  The  defendant  on  the day  of ,  changed  the  place  of  meeting 

of  the  last  mentioned  locomotives  from to  — ,  said  change  to  take  effect  on 

the  ensuing  day,  to  wit:  On  the day  of ,  without  giving  the  plaintiff  notice 

of  said  change,  whereby,  while  the  plaintiff  was  proceeding  in  the  capacity  of  engineer 

of  said  locomotive,  with  the  train  thereto  attached,  from to ,  on  the 

day  of -f  according  to  the  previous  express  direction,  orders  and  arrangement  of 

said  defendant,  and  while  between and ,  on  said  railroad,  the  other  of  the 

said  locomotives,  without  any  fault  on  the  part  of  plaintiff,  ran  against  and  came  in 
collision  with  that  upon  which  the  plaintiff  was  engineer  and  crushed  the  same, 
whereby  the  plaintiff  was  scalded,  burned  and  wounded,  and  was  sick  for  the  period 
of months,  to  his  damage  in  the  sum  of  $ . 

[Add  prayer,] 

No.  897. 

Postal  Clerk  v.  Railroad. 

First.  The  plaintiff  alleges  that  said  defendant  is  a  corporation  duly  organized 

under  the  laws  of  the  state  of ,  and  is  operating  a  railroad  from to ,  and 

is  a  common  carrier  of  passengers  and  freight  for  hire  upon  said  railroad. 

Second.  On  or  about  the  — -  day  of ,  said  defendant  entered  into  a  con- 
tract with  the  United  States,  by  which,  for  a  stipulated  consideration,  said  defend- 
ant agreed  to  transport,  upon  the  cars  of  said  railroad,  the  mail  and  postal  clerk,  or 
mail  agent  of  the  United  States,  upon  said  line. 

Third.  On  the day  of ,  and  during  the  existence  of  said  contract,  the 

plaintiff  was  postal  clerk,  or  mail  agent  of  the  United  States,  and  in  the  employ  of  the 

'  The  above  is  the  substance  of  the  sufficient  to  entitle  the  plaintiff  to 
petition  in  the  case  of  Lyons  v.  C.  T.        recover. 

R.  R.  Co.,  7  O.  S.  338,  under  the  civil  *  This  is  in  substance  the  declara- 

damage  law,  and  the  petition  was  held        tion  in  the  case  of  Little  Miami  R.  R. 

Co.  V.  Stevens,  20  Ohio,  4161  417. 
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same  on  said  line,  and  as  such  was  received  as  a  passenger  in  the  cars  of  said  defend- 
ant, in  pursuance  of  said  contract,  to  be  by  said  defendant  safely  and  with  due  care 
carried  therein  from  the  said to . 

Fourth.  Said  defendant  did  not  safely,  and  with  due  care,  carry  the  plaintiff,  as 
such  passenger,  but  the  defendant,  not  regarding  its  duty  in  the  premises,  negligently, 
and  without  proper  care,  provided  and  permitted  to  be  used  on  the  car  in  which  plaint- 
iff was  being  conveyed  [desctibe  defectl,  which  was  defective  and  unsound,  thereby 
rendering  the  car  unfit  for  use  and  entirely  unsafe  for  said  purpose,  of  all  which  said 
defendant  had,  or  could  have  had  by  proper  care  and  inspection,  due  notice. 

Fifth.  While  said  car  was  proceeding  from  said  to  ,  and  while  said 

plaintiff  was  such  passenger  therein,  said  car,  through  the  defect  in ,  and  through 

the  carelessness  and  want  of  proper  care  of  said  defendant,  was  thrown  from  said  rail- 
road track  and  \staU  specifically  the  injuries  received],  whereby  the  plaintiff  has  sus- 
tained damages  in  the  sum  of  $ . 

[Add  prayer.] 

Ko.  398. 

By  Passenger  Against   Railroad   Company    for  Per- 
sonal Injuries  by  Collision. 

First.  [As  in  preceding  form,  ] 

Second.  On  the day  of ,  the  plaintiff  purchased  from  the  defendant  a 

ticket  entitling  him  to  a  safe  passage  on  said  railroad,  from to ,  and  there- 
upon entered  and  became  a  passenger  on  the  cars  of  the  defendant  on  said  railroad. 

Third.  While  the  plaintiff  was  a  passenger  as  aforesaid,  a  collision,  caused  by 
defendant's  negligence,  occurred  between  the  car  in  which  plaintiff  was  riding  and 
another  car  of  the  defendant,  by  reason  of  which  the  plaintiff  was  greatly  injured  and 
had  his  right  arm  broken,  and  was  for  a  long  time  sick,  and  was  compelled  to  expend 
the  sum  of  $ — ^  for  medical  services  and  attendance.  The  plaintiff  has  sustained 
damages  in  the  premises  in  the  sum  of  $ .  * 

[Add  prayer.] 

No.  899. 

For  Injuries  Sustained  Through  Defects  in  Station, 

ETC. 

First   \As  inform  J96.] 

Second.  That  said  defendant  had  a  station  on  said  railroad  at where  its 

trains  stopped  for  the  purpose  of  receiving  and  discharging  passengers  from  its  trains 
and  for  the  accommodation  of  said  passengers,  and  it  was  its  duty  to  keep  the  same 
in  a  safe  condition,  but  disregarding  its  duty  in  that  regard  it  negligently  permitted 
the  approaches  to  said  station  to  become  unsafe  and  insecure  [state  generally  in  what 
respect"],  whereby  the  plaintiff  who  had  come  to  said  station  to  take  passage  on  said 

cars  as  a  passenger  thereon  to ,  without  fault  on  his  part,  stepped  into  a  hole  in 

the  [platform,  being  a  part  of  said  station,  and]  fractured  his  right  leg  [state  the  injuries 
as  they  exist].     By  reason  of  which  the  plaintiff  was  sick  and  lame  for  a  long  time, 

to  wit: months,  and  was  thereby  prevented  from  attending  to  his  business  during 

the  period,  and  expended  the  sum  of  $ for  medical  attendance  and  nursing,  in  all 

to  his  damage  in  the  sum  of  $ . 

[Add  prayer.] 
48 
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No.  400. 

Negligently    Permitting  the    Escape   of    Fire   from 

Locomotives. 

First.  The  plaintifT  complains  of  the  defendant  for  that  at  the  times  hereinafter 
mentioned  the  defendant  was  and  now  is  a  daly  incorporated  railroad  company,  own- 
ing and  operating  a  railroad  through county,  its  right  of  way  being  one  hundred 

feet  in  width  along  the  line  of  said  road. 

Second.  Said  railroad  is  located  near  the  premises  of  plaintiff,  in  said  county, 
and  on  the day  of ,  said  defendant,  contrary  to  its  duty  in  that  regard,  care- 
lessly and  negligently  omitted  to  keep  said  right  of  way  free  and  clear  from  dry  and 
combustible  materials,  but  negligently  permitted  large  quantities  of  dry  grass  and 
weeds  to  accumulate  over  and  upon  its  said  track  and  right  of  way,  near  the  premises, 
of  plaintiff. 

Third.  On  said  day  the  servants,  agents  and  employ^  of  said  defendant,  in 
operating  and  running  its  engines  over  said  line  of  road  at  or  near  the  premises  of 
plaintiff  in  said  county,  negligently  and  carelessly  permitted  said  engines  to  cast  out 
sparks  and  coals  of  fire  therefrom  into  the  dry  grass  and  other  combustible  material 
on  defendant's  right  of  way  and  set  fire  thereto,  which  spread  on  to  and  over  the  said 
lands  of  plaintiff,  to  wit:  {describe  premises\^  the  fire  being  continuous,  and  thereon 
burned  up  and  destroyed  [describe  proper iy\^  the  property  of  the  plaintifT,  without 
any  fault  or  negligence  on  the  part  of  the  plaintiff,  to  his  damage  in  the  sum  of 

\Add  prayer,\ 

No.  401. 

For  Passenger  Fare. 

First.  The  plkintiff  allies  that  on  the day  of ,  the  plaintiff,  at  defend- 
ant's request,  conveyed  him  on  the  steamboat ,  from to ,  for  which  said 

defendant  promised  to  pay  plaintiff  the  sum  of  $ . 

Second.  No  part  of  said  sum  has  been  paid,  and  there  is  now  due  from  the 
defendant  to  the  plaintiff  thereon  the  sum  of  $ . 

[Add  prayer,'\ 

No.  40«. 

For  Expelling  Passenger  from  Cars. 

First  The  plaintiff  alleges  that  at  the  time  hereinafter  mentioned  the  defendant 

was  and  now  is  a  common  carrier  for  hire  of  passengers  and  baggage  between 

and . 

Second.  On  the day  of ,  the  plaintiff  purchased  a  ticket  of  the  defendant 

entitling  him  to  be  safely  carried  on  said  railroad  from to ,  and  the  plaintiff 

thereupon  became  a  passenger  on  said  railroad,  and  took  his  seat  in  the  cars  of  the 
defendant,  to  be  carried  to . 

Third.  The  defendant,  by  its  agents  ahd  servants,  not  regarding  its  duty  as  such 

common  carrier  of  passengers,  at ,  on  the  line  of  said  road,  and  before  reaching 

,  unlawfully  and  with  force  and  violence  ejected  and  expelled  the  plaintiff  from  said 

cars  of  the  defendant,  and  refused  him  permission  to  ride  farther  therein. 
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Fourth.  By  reason  whereof  the  plaintiff  was  bruised  and  wounded,  and  greatly 

delayed  in  his  business,  to  his  damage  in  the  sum  of  $ . 

[Add  pray er,'\ 


No.  4ED3. 

To  Compel  a  Railroad  Company  to  Operate  its  Entire 

Line  of  Road. 

The  attorney  general  shows  to  the  court  that : 

First.  The railroad  company  was  incorporated  by  the  general  assembly  of 

this  state  in ;  with  power  to  construct  and  operate,  and  for  the  purpose  of  con- 
structing and  operating  a  railroad  for  the  transportation  of  passengers  and  freight 

from to  the  navigable  waters  of harbor,  at  some  point  between  the 

and . 

Second.  The  road  was  soon  after  constructed  and  put  in  operation  between 

and  the  waters  of  — —  harbor,  at  a  point  within  the  prescribed  limits. 

Third.  The  road  connected  at  its  terminus  at harbor  with  a  line  of  steam- 
boats, which  was  established  and  run  under  a  charter  granted  by  the  general  assembly 

of  the  state  of ,  for  the  transportation  of  persons  and  freight  from  said  railroad 

to  the  city  of ,  and  from  the  latter  to  said  railroad. 

Fourth.  Said  railroad  and  line  of  steamboats  have  for  a  long  time  constituted  a 
direct  and  important  route  for  the  public  travel,  greatly  accommodating  the  same, 
and  necessary  to  the  public  convenience. 

Fifth.  The  respondent  is  bound  by  the  terms  of  its  charter  to  run  its  cars  and 
transport  passengers  to  its  terminus  to  such  an  extent  as  to  afford  reasonable  accom- 
modation to  the  traveling  public. 

Sixth.  The  respondent,  on  the day  of ,  wholly  discontinued  the  running 

of  its  passenger  trains  to  said  terminus,  although  often  requested  to  continue  them  by 
persons  desirous  of  being  transported  over  that  part  of  its  road,  and  ever  since  has 
refused,  and  now  refuses,  to  run  its  passenger  cars  over  that  part  of  its  road. 

The  attorney  general,  therefore,  moves  the  court  for  a  writ  of  mandamus  requir- 
ing said  corporation  to  run  its  cars  over  that  part  of  its  road  in  such  manner  as  shall 
reasonably  accommodate  the  public  travel  and  conform  to  the  requirements  of  its 
charter.  ^ 


No.  404. 

For  Passenger  Fare. 


First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff,  at  defend- 
ant's request,  conveyed  him  on  the  cars  of  defendant  fh>m to ,  for  which  said 

defendant  promised  to  pay  plaintiff  the  sum  of  $ . 

Second.  No  part  of  said  sum  has  been  paid,  and  there  is  now  due  from  the 
defendant  to  the  plaintiff  thereon  the  sum  of  $ . 

[Add  prayer.^ 


'  The  above  is  the  substance  of  peti- 
tion No.  191  in  the  Connecticut  Prac- 
tice act  of  1879. 
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REDEMPTION. 

No.  405. 

By  Purchaser  under  a  Senior  Mortgage  in  Possession 
UNDER  A  Decree  of  Foreclosure  and  Sale,  where 
Junior  Incumbrancers  were  not  made  Parties  to 
THE  Action. 

First.  The  plaintiff  alleges  that  on  the day  of ,  one  obtained  a 

decree  of  foreclosure  and  sale  in  the  district  court  of county,  of  the  following 

described  premises,  viz.  [describe premises\y  in  an  action  pending  in  said  court,  wherein 
was  plaintiff,  and defendant. 

Second.  That  afterward   said  premises  were  sold  under  said  decree,  and  4he 

plaintiff  became  the  purchaser  thereof  for  the  sum  of  $ ,  which  was  duly  paid, 

and  thereafter  said  sale  was  duly  reported  to  said  court,  and  in  all  things  confirmed, 

and  a  deed  in  due  form  was,  on  or  about  the  - —  day  of ,  made  by  the  sheriff 

[or  master]  of  said  court  to  the  plaintiff,  who  thereupon  entered  into  possession  of 
said  premises,  and  still  retains  possession  of  the  same. 

Third.  Plaintiff  has  made  the  following  necessary  improvements,  and  expended 
the  following  sums  of  money  on  said  land : 

Repairing  house $ 

Putting  roof  on  barn $ 

80  rods  of  fence  to  protect  orchard $ 

Taxes  paid ." $ 

Amounting  in  the  aggregate  to  the  sum  of $ 

Fourth.  One  C  D  claims  to  be  the  owner  of  a  mortgage  upon  said  premises, 
executed  by  [the  mortgagor],  subsequently  to  that  under  which  plaintiff  claims  title, 

upon  which  he  claims  there  is  due  the  sum  of  $ ,  with  interest  from  the day 

of ,  and  also  alleges  that  he  was  not  made  a  party  defendant  to  the  action  Co 

foreclose  the  mortgage  imder  which  plaintiff  claims  title. 

Fifth.  On  the day  of ,  the  plaintiff  requested  the  defendant  to  pay  him 

the  amount  of  s^id  purchase  money  paid  by  plaintiff  Sot  said  premises,  and  also  for 
the  improvements  made  thereon  by  him,  but  said  defendant  refused,  and  still  refuses, 
to  comply  with  plaintiff's  request. 

The  plaintiff,  therefore,  prays  that  an  account  may  be  taken  of  the  amount 
due  plaintiff  for  said  purchase  money  of  said  land,  and  also  for  necessary  improvements 
thereon  and  taxes,  and  that  defendant  be  required  to  pay  plaintiff  said  sums  by  a  day 
to  be  appointed  by  the  court  for  that  purpose,  or  in  default  thereof  that  said  defendant, 
and  all  persons  claiming  under  him,  be  forever  foreclosed  and  debarred  of  all  right 
and  equity  of  redemption  in  and  to  said  mortgaged  premises,  and  for  such  other  relief 
as  may  be  just  and  equitable. ' 

1  The  general  language  of  some  of  redemption.     But  to  entitle  a  party  to 

the  cases  might  create   the  impression  redeem  the  li^nd  he  must  possess  either 

that  a  prior  incumbrancer,  not  made  a  the  mortgagor's  title  or  some  interest  in 

party  to  an  action  to  foreclose  a  mortgage,  the  land  itself,  as  distinct  from  a  mere 

would  have  the  right  to  redeem  the  land  lien.     In  Grant  v.  Duane,  9  Johns.  612, 

itself  from  the  owner  of  the  equity  of  it  is  said :  "  No  person  can  come  into  a 
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No.  406. 

Mortgagor  Against  the  Mortgagee  in  Possession. 

r 

First,  Second  and  Third.  lAs  in  ^oj,  cJtanging  the  words  ^^ plaintiff  ^^  and 
*"  defendant.''^ 

Fourth.  The  plaintiff  has  paid  to  the  defendant  the  following  amoants  upon  said 

mortgage,  viz.:    [May] ,  $ ;   [May] ,  $ ;   and  on  the day  of 

,  tendered  to  the  defendant  the  further  sum  of  $ ,  which  he  refused  to 

receive.  ,    . 

Fifth.  On  or  about  the day  of — — ,  said  defendant  entered  into  possession 

of  said  premises,  and  from  that  time  until  the  present  has  received  the  rents  and 

profits  thereof,  amounting  to  about  the  sum  of  $ ,  which  he  has  applied  to  his 

own  use. 

Sixth.  On  the day  of ,  the  plaintiff  applied  to  said  defendant  to  account 

for  said  rents  and  profits,  and  to  pay  to  plaintiff  the  amount  thereof  received  by  him 
in  excess  of  the  principal  and  interest  due  on  said  mortgage,  and  to  deliver  possession 
of  said  premises  to  plaintiff,  which  he  then  refused  and  still  refuses  to  do. 

First.  The  plaintiff,  therefore,  prays  that  an  account  may  be  taken  of  the  amount 
due  to  said  defendant  upon  said  not^  and  mortgage. 

Second.  That  an  account  may  be  taken  of  the  rents  and  profits  of  said  mort- 
gaged premises  received  by  said  defendant,  and  that  the  plaintiff  may  be  permitted  to 
redeem  said  premises  upon  paying  the  amount  that  may  be  found  remaining  due  to 
the  defendant,  and  that  the  defendant  be  required  to  acknowledge  satisfaction  of  said 
mortgage  upon  the  records,  and  deliver  possession  of  said  premises,  and  for  such 
other  relief  as  may  be  just  and  equitable. 

No^  407. 

By  Junior  Incumbrancer  v.  the  Purchaser  Under  a 
Decree  of   Foreclosure  of  a  Senior  Mortgage, 
.  TO  which  he  was  not  a   Party,  to   Redeem  the 
•  Senior  Mortgage. 

First.  The  plaintiff  complains  of  the  defendant  for  that  on  the  ^—  day  of , 

one  A  B  executed  and  delivered  to  C  D  a  mortgage  upon  the  following  described 

court  of  equity  for  a  redemption  of  a  foreclose  their  liens,  making  the  mortgage 

mortgage  but  he  who  is  entitled  to  the  purchasers  defendants.     If  a  sale  is  had 

legal  estate  of  the  mortgagor,  or  claims  a  under  the  decree,  the  liens  will  be  paid  in 

subsisting  interest  under  him.  *'    i  Powell  the  order  of  their  priority,  the  surplus,  if 

on  Mortgages,  343-382 ;    i  Vem,  182 ;  any,  to  go  to  the  owner  of  the  equity  of 

Chamberlin   v.  Chamberlin,   44   N.  Y.  redemption.     Pardee  v.  Van  Auken,  3 

Superior  Court,  116;  Powers  v.  Golden  Barb.   537  ;    Bank,  etc.,   v.    Peter,    13 

Lumber  Co.,  43  Mich.  468;  Rapier  v.  G.  Peters,  125;  Miller  v.  Finn,  i  Neb.  302; 

C.  P.  Co.,  64  Ala.  330.     In  the  matter  of  Renard  v.  Brown,  7  Neb.  449.,,    Strict 

Erastus   Willard,  5   Wend.  94,  it  was  foreclosure,  therefore,  would  seem  to  be 

held  that  a  part  owner  of  the  premises  is  an    appropriate    remedy  only  in  those 

entitled  to  redeem.     Boqut  v.  Coburn,  cases  where  the  amount   of  the  prior 

27  Barb.  230.     But  the  right  of  incum-  incumbrances  to  be  redeemed  equals  or 

brancers,  who  are    not    parties  to  the  exceeds  the  value  of  the  property.     Ix^ 

action,  is  not  affected  by  a  decree  of  other  cases  a  sale  should  be  ordered, 
foreclosure.     They  may  still  proceed  to 
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real  estate,  viz.:  [describe  premises],  to  secare  the  payment  of  the  sum  of  $ , 

due  in years  from  that  date. 

Second.  On  the day  of ,  a  decree  of  foreclosure  and  sale  was  duly  ren- 
dered on  said  mortgage  in  the court  of county,  and  said  premises  were  there- 
upon sold  under  said  decree  to  the  defendant  for  the  sum  of  $ ,  which  sale  was 

thereafter  confirmed  by  said  court,  and  a  deed  duly  executed  and  delivered  to  the 
defendant,  who  is  now  in  possession  of  said  premises. 

Third.  On  the day  of ,  said  A  B  executed  and  delivered  to  the  plaintiff 

a  promissory  note  in  writing,  in  the  words  and  figures  following : 

"  Madison,  January  i, . 

"  Three  years  from  date,  for  value  received,  I  promise  to  pay  E  F,  or  order,  the 

sum  of  $ ,  with  interest,  payable  annually,  at  the  rate  of per  cent. 

"AB." 

Fourth.  To  secure  the  payment  of  said  note  said  A.B  on  said  day  executed  and 
delivered  to  plaintiff  a  mortgage  deed,  and  thereby  conveyed  to  plaintiff  the  above 
described  premises,  which  deed  contained  the  following  conditions : 

[Copy  condition,]  , 

Fifth.  Said  mortgage  was  duly  recorded  in  the  office  of  the  recorder  of  deeds  of 
^—  county  on  the day  of . 

Sixth.  Said  A  B  has  not  paid  the  amount  secured  by  said  mortgage,  as  required 
by  the  conditions  thereof,  whereby  said  mortgage  has  become  absolute. 

[Seventh.  No  proceedings  have  been  had  at  law  for  the  recovery  of  the  debt  secured 
thereby,  nor  has  any  part  thereof  been  collected  and  paid,  and  there  is  now  due  thereon 
the  sum  of  $ .  ] 

Eighth.  In  the  action  to  foreclose  the  mortgage  under  which  the  defendant  claims 
title  to  said  premises,  the  plaintiff  was  not  made  a  party,  nor  did  he  appear  in  the 
action,  nor  does  the  decree  in  that  action  affect  his  right  in  the  premises. 

The  plaintiff,  therefore,  prays  that  an  account  may  be  taken  of  the  amount 
due  plaintiff  upon  said  note  and  mortgage,  and  that  said  defendant  be  required  to  pay 
the  same  within  a  time  to  be  fixed  by  the  court,  or  in  case  he  fail  to  pay  the  same,  that 
said  premises  be  sold,  as  required  by  law,  and  out  of  the  proceeds  thereof  to  pay,  first 
said  defendant  the  amount  of  said  senior  mortgage,  and  "second,  to  pay  the  amount  due 
plaintiff,  with  interest  and  costs  of  suit,  and  for  such  other  relief  as  may  be  just  and 
equitable. 

N€>.  408. 

By  Lessee  of  Mortgagor  to  Redeem. 

First  The  plaintiff  alleges  that  on  the day  of  — ,  one  C  D  leased  to  the 

plaintiff  the  following  described  premises,  viz.:   [describe premises]^  by  a  written  lease, 

for  the  term  of years,  at  a  yearly  rent  of  $ ,  and  that   plaintiff  thereupon 

entered  upon  and  still  retains  the  possession  of  said  premises  under  said  lease. 

Second.  The  said  C  D,  being  the  o^vner  in  fee  of  said  real  estate,  on  the day 

of ,  made  and  delivered  to  E  F,  defendant,  a  mortgage  of  said  premises  to  secure 

the  payment  of  the  sum  of  $ ,  due  on  the day  of , 

Third.  Said  mortgage  was  not  paid  when  the  same  became  due,  and  thereupon 
the  defendant,  £  F,  commenced  an  action  of  foreclosure  against  C  D,  in  the  district 

court  of county,  and  on  the  — —  day  of ,  a  decree  of  foreclosure  of  said 

« mortgage  was  rendered,  and  a  sale  of  said  premises  ordered. 

Fourth.  The  plaintiff  was  not  made  a  party  in  the  action  to  foreclose  the  mort- 
gage and  is  not  bound  by  the  decree. 
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Fifth.  On  the day  of ,  the  plaintiff  tendered  to  the  said  E  F  the  sum 

due  upon  said  decree  and  the  costs  of  suit,  and  demanded  an  assignment  of  the  same 
for  the  purpose  of  protecting  his  lease,  which  was  refused. 

Sixth.  The  plaintiff  now  offers  to  pay  the  amount  of  said  decree,  interest  and 
costs,  "fuod  demands  an  assignment  of  the  same. 

The  plaintiff,  therefore,  prays  that  he  may  be  permitted  to  pay  the  amount 
due  thereon,  and  that  upon  such  payment  the  defendant  be  required  to  assign 
said  decree,  etc.,  to  plaintiff,  and  for  such  other  relief  as  is  just  and  equitable. ' 


No.  409. 

By  Grantor  against  Grantee  to  have  a  Deed 
Declared  a  Mortgage,  and  to  Redeem.'^ 

First.  The  plaintiff  alleges  that  on  the day  of  ,  the  plaintiff  was  the 

owner  of  the  \descripti(m],  containing acres,  of  the  value  of  $ 

Second.  That  on  said  day,  the  plaintiff  being  greatly  embarrassed  in  his  affairs 

and  desiring  to  borrow  the  sum  of  $ ,  applied  to  C  D  for  that  purpose,  and 

obtained   a  loap  from  him  of  the  sum  of  $ for  years,  with  interest  at 

per  cent. 

Third.  To  secure  said  loan  the  plaintiff  executed  a  deed  to  said  defendant  for  the 
above  described  land,  said  deed  being  absolute  in  form,  but  intended  by  both  plaintiff 


*  A  tenant  for  years  may  redeem 
even  if  his  lease  was  executed  after  the 
mortgage.  Bacon  v.  Bowdoin,  22  Pick. 
401 ;  Hamilton  v.  Dobbs,  19  N.  J.  £q. 
227;  Averill  v.  Taylor,  8  N.  Y.  44; 
Keech  v.  Hall,  i  Doug.  21.  And  the 
fact  that  the  leasehold  premises  consti- 
tute but  a  part  of  the  mortgaged  estate 
will  not  affect  the  right  Averill  v.  Tay- 
lor, 8  N.  Y.  44.  So  a  tenant  for  life,  or 
reversioner,  may  redeem.  Lamson  v. 
Drake,  105  Mass.  564;  Evans  v.  Jones, 
Kay,  29;  Jones  on  Mortgages,  (  1065. 
And  one  who  has  a  life  estate  in  re- 
mainder or  other  contingent  interest  may 
redeem.  Davis  v.  Wetherell,  13  Allen, 
60;  Ravald  v.  Russell,  Younge,  9;  Jones 
on  Mortgages,  $  1065.  A  junior  mort- 
gagee may  redeem  even  though  his  mort- 
gage be  of  an  estate  which  is  subject  to 
the  right  of  homestead,  and  operative 
after  the  expiration  of  that  right.  Ells- 
worth V.  Lockwood,  42  N.  Y.  89;  Wiley 
V.  Ewing,  47  Ala.  418;  Smith  v.  Provin, 
4  Allen,  516.  In  Norton  v.  Warner,  3 
Edw.  Ch.  108,  it  is  said  :  "  There  is  no 
objection  to  a  second  mortgagee  filing  a 


bill  for  a  foreclosure  and  sale  to  pay  off 
all  the  incumbrances  according  to  their 
respective  priorities,  or  to  redeem  as  re- 
spects prior  mortgagees,"  etc.  The  right 
to  redeem  will  be  determined  according 
to  priority  of  those  claiming  the  right. 
Moore  v.  Beesom,  46  N.  H.  215;  Bremer 
V.  H  in  man,  18  Id.  9.  See  article  on 
Foreclosure  of  Mortgages. 

'  There  is  almost  an  uniform  current 
of  authorities  in  this  country  and  Eng- 
land  ill  favor  of  admitting  parol  evidence 
to  show  that  an  absolute  deed  is  in  fact  a 
mortgage.  In  some  of  the  cases  it  is  said 
that  such  evidence  is  admissible  to  show 
fraud  or  mistake,  or  fraud,  accident  or 
mistake.  A  court  of  equity  has  the  power 
to  inquire  into  the  nature  of  the  trhnsac- 
tion  and  to  ascertain  the  purposeiox  which 
the  deed  was  made  and  'delivered ;  and  in 
order  to  ascertain  such  purpose  should 
admit  any  evidence,  written  or  oral.  The 
decisions  of  the  Supreme  Court  of  the 
United  States,  as  well  as  the  circuit 
courts,  have  uniformly  been  in  favor  of 
inquiry. 
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and  defendant  to  stand  as  security  for  siud  loan,  and  it  was  made  for  that  purpose 
only. 

Fourth.  On  the day  of ,  said  defendant  entered  into  possession  of  said 

premises,  under  said  deed,  and  has  applied  the  rents  and  profits  thereof  to  his  own. 
use,  said  rents  and  profits  being  of  the  value  of  $ . 

Fifth.  On  or  about  the day  of ,  the  plaintiff  offered  to  pay  said  defend- 
ant the  amount  of  said  loan,  over  and  above  the  rents  and  profits  so  received  by  him, 
and  requested  him  to  account  for  the  rents  and  profits  of  said  premises,  and  to  deKver 
up  possession  of  the  same  upon  being  paid  whatever  sum  should  be  found  to  be  justly 
due  him  upon  said  account,  but  said  defendant  then  refused,  and  still  refuses,  to  account 
with  the  plaintiff,  but  insists  upon  retaining  possession  of  said  estate. 

Sixth.  The  plaintiff  is  ready  to  pay  whatever  may  be  justly  due  on  said  account,, 
and  offers  to  bring  the  money  into  court  for  that  purpose. 

The  plaintiff,  therefore,  prays  that  an  account  may  1)e  taken  of  the  amount  due  said 
defendant,  after  deducting  the  rents  and  profits  received,  and  that  upon  the  payment 
by  plaintiff  of  the  amount  so  found  due,  said  de'fendant  be  required  to  reconvey  said 
premises  to  the  plaintiff,  and  for  such  other  relief  as  may  be  just  and  equitable. 


REFORMATION    OF   INSTRUMENTS. 

No.  410. 

To  Reform  a   Conveyance  by   Correcting  a  Mistake 

IN  THE  Description. 

First.  The  plaintiff  alleges  that  on  the day  of ,  said  defendant,  in  con- 

sideration  of   the  sum  of  $ then  duly  paid,  sold  to  plaintiff  the  following 

described  premises,  viz. :  commencing  at  the  southeast  corner  of  section  thirty-six,  in 

township ,  range ,  in county,  running  thence  north  forty  rods;  thence 

west  forty  rods;  thence  south  forty  rods;  thence  east  forty  rods,  to  the  place  of 
beginning,  containing  ten  acres. 

Second.  On  said  day  the  defendant,  under  his  hand,  executed  and  delivered  to 
plaintiff  a  deed,  intending  thereby  to  convey  said  premises  to  plaintiff,  but  by  mistake 
the  description  of  the  premises  conveyed  by  said  deed  is  as  follows:  commencing  at 

the  southeast  corner  of  section  No.  36,  in  township ,  range ,  in county, 

thence  north  forty  rods;  thence  east  forty  rods;  thence  south  forty  rods;  thence  west 
forty  rods,  to  the  place  of  beginning,  containing  ten  acres. 

The  description  in  said  deed  is  erroneous  in  this:  that  running  forty  roos  north 
from  the  southeast  corner  of  said  section,  the  description  should  be  amended  by 
substituting  the  word  "  ivest "  for  "  east  **  in  the  second  call  in  the  deed,  and  "  east  *• 
for  "  west  **  in  the  fourth,  so  that  the  description  will  be  [^ive  description  as  desired'\\ 
it  will  then  conform  to  the  contract  of  the  parties  as  set  forth  in  the  first  paragraph  of 
this  petition. 

The  plaintiff,  therefore,  prays  that  said  deed  may  be  reformed  as  aforesaid^ 
and  that  he  recover  his  costs  in  the  premises. 
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REPLEVIN. 

No.  411. 

Where  the  Plaintiff  is  the  Owner. 

First.  The  plaintifT  complains  of  the  defendant  for  that  the  plaintiff  is  the  owner 
and  entitled  to  the  immediate  possession  of  the  following  described  goods  and  chattels, 
viz. :  [dfscribe  them\j  of  the  value  of  $ . 

Second.  The  defendant  wrongfully  detains  said  goods  and  chattels  from  the  pos- 
session of  plaintiff,  and  has  wrongfully  detained  the  same  for days,  to  plaintiff's 

damage  in  the  sum  of  $ . 

The  plaintiff*  therefore,  prays  judgment  against  the  defendant  for  a  return  of  said 
goods  and  chattels,  or  for  the  value  thereof  if  the  same  are  not  returned,  and  for  his 
damages  and  costs. 

No.  41)9. 

Replevin,  where  Plaintiff  has  a  Special  Ownership 

IN  the  Goods. 

First.  The  plaintiff  complains  of  the  defendant  for  that  the  plaintiff  has  a  special 
property  in  the  following  described  goods  and  chattels,  to  wit :  [a  two-horse  combined 

reaper  and  mower,  patent],  as  follows  :  On  the day  of ,  the  plaintiff 

hired  said  machine  from  C  D,  the  owner  thei^of,  and  then  duly  paid  him  the  sum  of 

$ for  the  use  of  the  same  for  the  period  of months  from  that  date,  and  is 

entitled  to  the  immediate  possession  of  said  machine. 

Second.  The  defendant  wrongfully  detains  said  goods  and  chattels,  etc. 

[As  in  preceding  form, ^ 


RESCISSION. 

No.  418. 

To  Rescind  a  Contract  or  Deed  for  Fraud. 

First.  The  plaintiff  alleges  that  on  the  day  of ,  the  plaintiff  was  the 

owner  in  fee  of  the  following  described  premises  [describe'l^  situate  in county . 

Second.  On  said  day  the  defendant  appplied  to  the  plaintiff  to  purchase  the  same, 
and  as  the  plaintiff  resided  at  the  distance  of  500  miles  from  said  land  and  knew  nothing  of 
itsvalue,  or  of  the  improvements  being  made  in  its  vicinity  tending  to  enhance  the  value 
thereof,  he  Applied  to  the  defendant,  who  was  well  acquainted  with  the  same  as  to  its  loca- 
tion and  the  improvements  being  made  in  its  vicinity.  The  defendant  thereupon 
informed  plaintiff  that  the  land  was  situate  five  miles  from  any  settlement,  and  that 
he  knew  of  no  improvements  being  made  in  that  vicinity  calculated  to  enhance 
the  value  thereof. 

Third.  Relying  upon  said  representations  of  said  defendant,  the  plaintiff  sold  and 
conveyed  said  land  to  him  for  the  sum  of  $— -^. 

Fourth.  The  plaintiff  alleges  that  at  the  time  said  defendant  made  said  represen- 
tations the  settlement  extended  to  said  land,  and  the  city  of ,  containing  three 
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thousand  inhabitants,  was  les:>  than  one  mile  therefrom,  and  that  said  premises,  at  the 

time  of  the  execution  of  said  deed,  were  well  worth  in  cash  the  sum  of  $ ,  of  all 

which  said  defendant  was  well  aware  at  the  time  he  made  said  false  and  fraudulent 
representations,  but  of  which  plaintiff  had  no  knowledge  whatever. 

Fifth.  As  soon  as  plaintiff  discovered  that  said  representations  were  false,  to  wit: 

on  the day  of ,  he  applied  to  the  defendant  and  tendered  to  him  said  sum 

of  $ ,  so  paid  for  said  premises,  and  requested  him  to  reconvey  the  same  to 

plaintiff,  which  'he  refused  to  do. 

Sixth.  The  plaintiff,  therefore,  brings  said  sum  of  $ into  court  for  the  pur- 
pose of  having  the  same  delivered  to  the  defendant,  when  he  will  accept  the  same, 
and  reconvey  said  premises  to  the  plaintiff. 

The  plaintiff,  therefore,  prays  that  said  defendant  be  required  to  reconvey  said 
premises  to  the  plaintiff,  and  that  the  title  to  the  same  may  be  quieted  and  confirmed 
in  plaintiff,  and  for  such  other  relief  as  justice  and  equity  may  require. 

No.  414. 

To  Deliver  up  a  Note  to  be  Canceled. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  made  and 

delivered  to  the  defendant,  £  F,  a  promissory  note  in  writing  of  that  date,  of  which  the 
following  is  a  copy  : 

{Copy  note  or  give  substance  thereof.^ 

Second.  The  defendant,  £  F,  then  indorsed  and  delivered  said  note  to  one  G  H  for 

the  purpose  of  having  the  same  discounted  at  the  First  National  Bank  of ,  and  if 

the  same  was  so  discounted  said  G  H  was  to  apply  the  proceeds  thereof  to  the  payment 
of  an  account  which  he  then  held  against  the  defendant,  £  F. 

Third.  It  was  further  agreed  by  and  between  the  plaintiff  and  both  of  said  defend- 
ants that  in  case  said  bank  would  not  discount  said  note  the  same  was  to  be  returned 
to  plaintiff. 

Fourth.  On  the day  of ,  said  G  H  presented  said  note  to  said  bank  for 

discount,  which  refused  to  discount  the  same. 

Fifth.  On  the day  of ,  the  plaintiff  demanded  said  note  of  the  defendants 

but  they  refused  to  deliver  the  same  to  plaintiff,  and  still  retain'possession  thereof,  and 
threaten  to  present  the  same  M>  some  other  bank  for  discount. 

Sixth.  Said  note  was  made  by  the  plaintiff  for  the  purpose  of  enabling  the  said 
£  F  to  have  the  same  discounted  at  said  bank,  and  not  elsewhere,  and  the  plaintiff 
received  no  consideration  therefor  whatever. 

The  plaintiff,  therefore,  prays  that  said  defendants  maybe  required  to  deliver  said 
note  to  the  plaintiff,  and  that  until  the  further  order  of  the  court  they  may  be  enjoined 
from  transferring  the  same  or  having  it  discounted,  and  for  such  other  relief  as  justice 
and  equity  may  require. 

SCHOOL  DISTRICT. 

No.  415. 

Against  School  District  Board  for  Refusing  to  Per- 
mit Plaintiff's  Children  to  Attend  School. 

First.  The  plaintiff  alleges  that  school  district  No. of county  is  duly 

organized  under  the  laws  of  this  state,  and  a  pubhc  school  has  been  taught  therein, 
supported  by  the  common  school  fund  of  the  state  for years  last  past 
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Second.  On  the day  of ,  said  defendants  constituted  t"he  school  district 

board  of  said  district,  and  as  ^ch  board  employed  a  teacher  on  behalf  of  said  district, 
who  at  the  time  aforesaid  was  teaching  the  school  therein,  his  wages  being  paid  out 
of  said  common  school  fund. 

Third.  On  the  day  aforesaid  the  plaintiff  was  a  resident  of  said  district,  and  was 
the  father  of  the  following  named  children,  who  resided  with  him  in  said  district, 
to  wit:  [give  names] ;  that  said  children  were  over  the  age  of  [five]  years  and  under  the 
age  of  twenty-one  years,  and  were  of  right  entitled  to  the  privileges  of  said  school; 
yet,  on  the  day  aforesaid,  said  defendants  wrongfully  and  unjustly  kept  out  and 
excluded  said  children  from  said  school,  and  still  refuse  to  permit  them  to  attend  the 
same,  to  the  damage  of  the  plaintiff  in  the  sum  of  $ . 

[Add  prater,] 


SHERIFFS. 


No.  416. 

To  Compel  the  Sheriff  to  Call  Appraisers  to 

Appraise  Exempt  Property. 

First,  the  plaintiff  alleges  that  said  plaintiff  is  the  head  of  a  family,  a  resident  of 
this  state,  and  actually  engaged  in  the  business  of  agriculture ;  that  he  has  neither 
lands,  town  lots  or  houses  subject  to  exemption  as  a  homestead  under  the  laws  of  this 
state. 

Second.  On  the day  of ,  one  F  commenced  an  action  by  attachment 

against  him  in  the court  of county,  and  caused  the  order  of  attachment 

issued  therein  to  be  delivered  to  and  levied  by  the  defendant,  who  was  the  sheriff  of 
said  county,  on  a  span  of  horses,  one  wagon,  a  set  of  harness,  and  about  twenty-four 
hundred  bushels  of  corn,  all  belonging  to  plaintiff. 

Third.  The  plaintiff  thereupon  filed  with  the  defendant  an  inventory,  under  oath, 
■of  the  whole  of  the  personal  property  owned  by  him  and  claimed  said  property  as~ 
exempt,  but  said  defendant  refused  and  still  refuses  to  call  to  his  assistance  three  dis- 
interested freeholders  of  said  county  and  have  the  said  property  appraised,  and  is 
about  to  proceed  to  sell  the  same  under  said  order  of  attachment. 

Fourth.  Said  action  was  not  brought  upon  a  claim  for  clerks',  laborers'  or 
mechanics'  wages,  nor  for  money  due  and  owing  by  an  attorney  at  law  for  money 
or  other  valuable  consideration  received  by  said  attorney  from  any  person  or 
persons. 

The  plaintiff,  therefore,  prays  that  a  peremptory  writ  of  mandamus  may  issue, 
commanding  said  defendant  forthwith  to  call  Xo  his  assistance  three  disinterested  free- 
holders of  said  county  and  appraise  said  property,  and  for  costs  of  this  action.  ^ 

*  The  above  is  the  substance  of  the  writ  is  issued  is  styled  an  affidavit  in  the 
petition  in  the  case  of  The  State,  ex  rel.  code,  —  t.  e.,  a  statement  sworn  to 
Metz  V.  Cunningham,  6  Neb.  90;  the  positively.  As  it  must  contain  a  state- 
petition  must  be  verified  positively ;  State  ment  of  facts  substantially  as  in  a 
V.  City  of  Lincoln,  4  Neb.  260.  The  petition,  the  forms  given  are  consklered 
sworn  statement  of  facts  upon  which  the  as  petitions. 
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No.  417. 

For  False  Return  to  an  Execution. 

First.  The  plaintiff  alleges  that  at  the term ,  of  the  district  court  of — 

county,  the  plaintiff  recovered  a  judgment  against  one  G  H  for  the  sum  of  $ ,and 

$ costs  of  suit,  which  judgment  still  remains  in  full  force,  and  no  part  of  which 

has  been  paid. 

Second.  On  the day  of ,  an  execution  in  due  form  was,  at  the  request 

of  the  plaintiff,  issued  on  saidjudgment,  directed  to  the  sheriffof county,  command- 
ing said  sheriff  {recite  the  commando/ execution],  which  execution  on  the  day  aforesaid 

was  delivered  to  the  defendant,  who  was  the  sheriffof ccAmty,  and  who  as  such 

sheriff  levied  said  execution  upon  certain  goods  and  chattels  of  said  G  H,  of  the  value 

of  $ ,*  but  refused  to  sell  the  same,  and  on  the day  of ,  released  said 

levy,  and  on  the  return  day  of  said  writ,  he,  still  being  sheriffof county,  made  a 

return  to  said  writ  that  ^aid  G  H  had  no  goods  or  chattels,  lands  or  tenements  in  said 
county  whereon  to  levy  said  execution,  whereas  the  goods  and  chattels  levied  upon  by 
defendant  as  aforesaid,  were  the  property  of  said  G  H,  and  were  of  sufficient  value  to 
satisfy  the  amount  due  on  said  writ. 

Third.  By  reason  of  the  premises  the  plaintiff  has  lost  the  amount  of  said  judg- 
ment, to  his  damage  in  the  sum  of  $ . 

[Add  prayer,] 

No.  418. 

For  Neglecting  to  Pay  Over  Moneys  Collected  on 

Execution. 

First.   [As  in  preceding  form,'] 

Second.  On  the day  of ,  an  execution  in  due  form  was,  at  the  request 

of  the  plaintiff,  issued  on  saidjudgment,  directed  to  the  sheriffof county,  com- 
manding said  sheriff  [rifr/V^  the  command  of  the  execution],  which  execution  was  on 
the  day  aforesaid  delivered  to  the  defendant,  who  was  the  sheriff  of  said  county. 

Third.  The  defendant,  thereupon,  as  such  sheriff,  collected  upon  said  execution 
the  sum  of  $ ,  besides  his  lawful  fees. 

Fourth.  The  defendant,  in  violation  of  his  duty,  has  failed  to  pay  to  the  clerk  of 
said  court,  or  to  the  plaintiff,  the  amount  collected  on  said  execution,  or  any  part 
thereof,  although  more  than  [sixty]  days  have  elapsed  since  the  delivery  to  him  of  said 
execution. 

Fifth.  There  is  now  due  from  the  defendant  to  the  plaintiff  thereon  the  sum  of 
$ ,  with  interest  from  the day  of . 

[Add  prayer,  ] 

No.  419. 

For  Neglecting  to  Return  Execution. 

First.   [As  in  form  No,  4iy.] 

Second.   [As  in  preceding  form.] 

Third.  The  defendant,  in  violation  of  his  duty  as  such  sheriff,  has  failed  to 
return  said  execution,  although  more  than  sixty  days  have  elapsed  since  the  delivery 
of  said  execution  to  him  befote  the  commencement  of  this  action,  to  the  damage  of 
the  plaintiff  in  the  sum  of  $ ' . 

[Add  .prayer,] 

^  See  Ledyard  v.  Jones,  7  N.  Y.  55a 
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No.  4S0. 

.  For  Leaving  Property   Levied  on  with  Debtor 

whereby  it  was  lost. 

First.  {Follow  form  No,  417' to  the  *,  then  say:^ 

Second.  The  following  is  a  description  of  said  goods  and  chattels  [describe  them], 
which  the  defendant  left  in  the  custody  of  said  G  H,  and  thereupon  advertised  said 

goods  and  chattels  for  sale  undtr  said  execution  at ,  on  the day  of — ^,  but 

said  debtor  did  not  produce  said  property  at  the  time  set  for  said  sale,  and  the  same 
could  not  be  found,  and  was  not  sold  by  said  defendant,  and  the  said  G  H  has  no 
other  property  whereon  to  levy  said  execution. 

Third.  Therefore  the  plaintiff  is  unable  to  collect  said  judgment  and  costs 
against  said  G  H,  and  the  amount  due  thereon  is  wholly  lost,  to  the  damage  of  the 
plaintiff  in  the  sum  of  $ . 

[A  dii  prayer.] 

No.  4S1. 

Against  a  Plaintiff  for  Causing  an  Execution  to  be 
Issued  on  a  Judgment  which  was  Satisfied  and 
Paid. 

First.  The  plaintiff  alleges  that  at  the term, ,  of  the  district  court  of 

county,  the  defendant  recovered  a  judgment  against  the  plaintiff  foi:  the  sum  of 

$ and  $ costs  of  suit,  which  judgment  and  costs  the  plaintiff,  on  or  about  the 

day  of ,  fully  paid  to  the  defendant. 

Second.  On  the day  of ,  said  defendant,  well  knowing  that  said  judg- 
ment and  costs  had  been  fuUy  paid,  and  that  there  was  nothing  due  thereon,  unlaw< 

fully  caused  an  execution  for  the  sum  $ to  be  issued  on  said  judgment,  and 

delivered  to  the  sheriff  of  said  county,  and  required  said  sheriff  to  levy  said  execution 
upon  the  goods  and  chattels,  lands  and  tenements  of  the  plaintiff,  and  collect  there- 
from the  sum  of  $ . 

Third.  Said  sheriff  levied  such  execution  upon  property  of  plaintiff  of  the  value 

of  $ ,  and  sold  the  same  under  said  execution  for  a  price  far  below  the  real  value 

thereof.     The  plaintiff  has  sustained  damages  in  the  premises  in  the  sum  of  $ . 

[Add  prayer.]  , 

No.  4SS. 

For  Selling  Property  Exempt  from  Execution. 

First.  The  plaintiff  alleges  that  at  the      —  term, ,  of  the  district  court  of 

county,  one recovered  a  judgment  against  the  plaintiff  for  the  sum  of  $ '• , 

and  $ costs  of* suit. 

Second.  On  the day  of ,  said caused  an  execution  to  be  issued  on 

said  judgment  directed  to  the  sheriff  of county,  commanding  said  sheriff  to  make 

said  sum  of  $ and  costs  out  of  the  goods  and  chattels,  or  for  want  thereof  of  the 

lands  and  tenements  of  the  plaintiff,  which  execution  was  delivered  to  the  defendant, 

he  being  the  sheriff  of  said  county,  and  was  by  him  on  the day  of ,  levied 

upon  the  following  described  property  of  the  plaintiff  [desert de  property]^  which 
property  was  exempt  from  execution. 


766  TREATISE    ON   THE    LAW   OF   COD^    PLEADING. 

Third.  The  plaintiff,  at  the  time  said  execution  was  issued,  was  and  now  is  a 
resident  of  this  state,  the  head  of  a  family,  and  having  neither  lands,  town  lots,  nor 
houses  subject  to  exemption  as  a  homestead,  filed  an  inventory  under  oath  of  the  whole 
of  the  personal  property  owned  by  him,  with  said  defendant  before  the  sale  of  said 
property,  and  claimed  the  same  as  exempt,  but  said  defendant  refused  to  call  to  his 
assistance  three  disinterested  freeholders  of  the  county  and  appraise  said  property,  but 
sold  said  property  under  said  execution,  and  applied  the  proceeds  thereon,  to^he 
damage  of  plaintiff  in  the  sum  of  $ . 

lAdd  prayer.  ] 

No.  488. 

By  Mortgagee  of  Goods  v.  Sheriff  for  Selling  them 
ON  Execution  against  the  Mortgagor. 

First.  The  plaintiff  alleges  that  on  the day  of ,the  plaintiff  loaned  to  one 

the  sum  of  $ ,  due  in months  from  that  date,  and  to  secure  thepa^nnent 

of  the  same  said executed  and  delivered  to  plaintiff  a  chattel  mortgage  upon  the 

following  described  goods  and  chattels  [describe  t/ient]. 

Second.  Said  mortgage  \pr  a  true  copy  thereof]  was  duly  filed  in  the  office  of  the 
[clerk]  of [county]  on  the day  of . 

Third.  The  sum  secured  by  said  mortgage  was  not  paid  at  the  time  the  same 

became  due,  nor  has  it  yet  been  paid,  and  on  the  day  of ,  the  plaintiff 

requested  said to  pay  the  same^  which  he  failed  to  do,  and  thereupon  th^  plaintiff, 

by  the  condition  of  said  mortgage,  became  the  owner,  and  entitled  to  the  immediate 
possession  of  said  property. 

Fourth.  On  or  about  the day  of ,  the  defendant,  then  being  sheriff  of 

county,  under  an  execution  issued  against  the  property  of  said  [mortgagor],  levieil 

'upon  the  above  described  mortgaged  property,  although  having  full  knowledge  of  the 
plaintiff's  rights  therein,  and  that  the  amount  secured  by  said  mortgage  had  not  liejn 

paid,  and  on  or  about  the day  of ,  sold  the  entire  interest  in  said  goods  and 

chattels  without  regard  to  said  mortgage,  and  applied  the  proceeds  thereof  upon  said 
execution. 

Fifth.  The  plaintiff  since  said  sale  has  demanded  of  said  defendant  said  goods,  but 
he  then  refused  and  still  refuses  to  deliver  the  same,  to  the  damage  of  the  plaintiff  in 
the  sum  of  $ . 

[Add  prayer,] 


SPECIFIC    PERFORMANCE. 

No.    4S4. 

Vendor  v.  Purchaser. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff,  being  the 

owner  in  fee  of  the  following  described  premises,  viz.:  [describe premises],  on  said  day 
sold  the  same  to  th«  defendant,  and  entered  into  an  agreement  in  writing,  duly  signed, 
in  relation  thereto  with  the  defendant.     The  following  is  a  copy  of  said  agreement : 

[Copy  agreement.'^ 

Second.  The  plaintiff  has  duly  performed  all  the  conditions  of  said  agreement  on 
his  i^art,  and  on  the day  of ,  tendered  to  the  defendant  a  deed  of  said  premi- 
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ses,  in  pursuance  of  the  terms  of  said  agreement,  but  the  defendant  refused,  and  still 
refuses,  to  accept  the  same,  and  pay  said  purchase  money  or  any  pari  thereof. 

The  plaintiff,  therefore,  prays  that  said  defendant  ])e  required  to  perform  said 

agreement  and  pay  plaintiff  said  purchase  money,  amounting  tA  the  sum  of  $ , 

with  interest  from  the day  of ,  or  in  case  of  his  refusal  to  complete  said  con- 
tract, that  said- premises  be  sold  and  the  proceeds  applied  to  the  payment  of  the  sum 
due,  and  in  case  of  a  deficiency  the  defendant  be  required  tq  pay  the  same,  and  for 
such  other  relief  as  justice  and  equity  may  require. 

No.  495. 

Purchaser  v.  Vendor.  ^ 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant,  being 

the  owner  in  fee  of  the  following  described  premises,  viz.:  {describe premises]^  on  said 
day  sold  the  same  to  the  plaintiff,  and  entered  into  an  agreement  in  writing,  duly 
signed,  in  relation  thereto  with  the  defendant.  The  following  is  a  copy  of  said 
agreement : 

[  ^^Py  ^£  reemen  t.  ] 

Second.  On  the day  of ,  the  plaintiff  duly  tendered  to  the  defendant  said 

sum  of  $ ,  and  requested  him  to  convey  said  premises  to  plaintiff,  according  to 

the  terms  of  said  agreement,  but  the  defendant  refused  and  still  refuses  to  execute 
and  deliver  such  conveyance. 

Third.  The  plaintiff  has  duly  performed  all  the  conditions  of  said  agreement 
on  his  part. 

Fourth.  The  plaintiff  now  brings  said  sum  of  $ into  court  and  offers  the 

same  to  said  defendant,  upon  his  executing  and  delivering  to  plaintiff  a  sufficient  con- 
veyance of  said  premises,  according  to  the  terms  of  said  agreement. 

The  plaintiff,  therefore,  prays  that  said  defendant  be  required  to  receive  said  sum 

of  $ so  tendered,  and  to  execute  and  deliver  to  plaintiff  a  deed  of  conveyance  of 

said  premises,  with  covenants  of  general  warranty,  and  for  such  other  relief  as  .justice 
and  equity  may  require. 

No.  496. 

Specific  Performance  on  an  Exchange  of  Real 

Estate. 

First.  The  plaintiff  alleges  that  on  the day  of  ,  the  plaintiff  was  the 

owner  in  fee  of  lot ,  in  block ,  in  the  city  of ,  and  the  defendant  was  the 

owner  in  fee  of  the of  section ,  T. ,  R. [east],  and  on  said  day  the 

plaintiff  and  defendant  entered  into  an  agreement,  by  the  terms  of  which  the  plaintiff 
agreed  to  convey  said  lot  to  the  defendant  in  consideration  of  the  land  aforesaid,  and 
the  defendant  then  promised  to  convey  said  land  to  the  plaintiff  in  consideration  of 
said  lot. 

Second.  That  in  pursuance  of  said  agreement  said  defendant  on  or  about  the 

^  If  the  object  of  the  action  is  not  Fourth.  "  The  plaintiff  has  sustained 

to  enforce  specific  performance  of  the  damages  in    the  premises  in    the  sum 

contract,  but  merely  to  recover  damages  of  $ ." 

for  the  breach  thereof,  omit  paragraph  4  {Add prayer.'] 

as  above,  and  add  the  following : 
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day  of ,  went  into  possession  of  said  lot,  and  the  plaintiff  took  possession  of  the 

aforesaid  land,  and  is  now  in  possession. 

Third.  On  or  about  the day  of ,  the  plaintiff  tendered  to  said  defendant 

a  deed  of  said  lot,  ()uly  signed  and  acknowledged,  and  demanded  of  him  a  deed  for  the 
aforesaid  land;  but  he  then  refused  and  still  refuses  to  execute  and  deliver  the  same. 

Fourth.  Theplaintiff  has  duly  performed  all  fhe  conditions  of  said  contract  on 
his  part  to  be  performed,  and  now  brings  said  deed  mto  court  to  be  delivered  to  the 
defendant  upon  his  executing  and  delivering  to  the  plaintiff  a  deed  for  said  land. 

The  plaintiff,  therefore,  prays  that  said  defendant  be  required  to  convey  said  land 
to  the  plaintiff  and  for  costs,  and  such  other  relief  as  justice  may  require. 


No.  427. 

Purchaser  v.  Vendor  to  Enforce  a  Verbal  Contract. 

First.  The  plaintiff  complains  of  the  defendant  for  that  on  the day  of , 

the  defendant,  being  the  owner  in  fee  of  the  following  described  premises,  \iz.: 

[describe premises\f  sold  the  same  to  ihe  plaintiff  for  the  sum  of  $ ,  payable  as 

follows:  [state  amounts  and  times  of  payment  as  in  contract^  and  agreed  to  convey 
said  premises  to  plaintiff  by  a  deed  of  general  warranty  upon  the  payment  of  said 
several  sums  of  money. 

Second.  The  defendant  thereupon  delivered  the  possession  of  said  premises  to  the 
plaintiff  under  said  contract,  and  he  has  continued  in  possession  of  the  same  with  the 
assent  of  the  defendant  from  that  time  imtil  the  present. 

Third.  The  plaintiff  hds  paid  to  the  defendant  the  following  sums  on  said  con- 
tract of  sale,  viz. : 

May  I, ,  $ . 

May  I, ,  $ . 

May  1, ,  $ . 

There  is  still  due  said  defendant  on  said  contract  the  sum  of  $ ,  which  sum 

the  plaintiff,  on  the day  of ,  tendered  to  the  defendant  and  requested  him 

to  convey  said  premises  according  to  the  terms  of  said  agreement,  but  the  defendant 
refused  and  still  refuses  to  execute  and  deliver  said  conveyance  to  plaintiff. 

Fourth.  The  plaintiff  during  his  occupancy  of  said  premises  under  said  contract, 
has  made  lasting  and  valuable  improvements  thereon  as  follows  :  \state  what  improve- 
ments],  of  the  value  of  $ . 

Fifth.  The  plaintiff  has  duly  performed  all  the  conditions  of  said  contract  on  his 

part,   and  now  brings  said  sum   of  $ into  court  and  offers  the  same  to  said 

defendant  upon  his  executing  and  delivering  to  plaintiff  a  sufHcient  conveyance  of  said 
premises  according  to  the  terms  of  said  agreement. 

[Add  prayer  as  in  preceding  form,\ 


No.  498. 


Purchaser  v.  Legal  Representatives  of  Vendor  on  a 
Bond  or  Written  Agreement  for  a  Deed. 

First.  The  plaintiff  complains  of  the  defendant  for  that  one  C  D,  late  of 


county,  etc. ,  being  the  owner  in  fee  of  the  following  described  real  estate,  situate  in 
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county,  to  wit,  [cUseribe  premises\^  and  being  desirous  to  sell  said  premises,  and 

the  plaintiff  desirous  to  purchase  the  same,  the  said  C  D,  on  said  day,  entered  into  a 
A%Titten  agreement  \pr  writing  obligatory\  with  plaintiff,  duly  signed,  for  the  sale 
thereof  to  him.    The  following  is  a  copy  of  said  agreement  [<;r  writing  obligatory\ : 

\^Copy  instrument.'^ 

Second.  On  the day  of ,  the  plaintiff  paid  to  said  C  D  the  sum  of  $ , 

'being  a  part  of  the  purchase  money  due  by  the  term.s  of  said  agreement,  which  sum 
was  received  by  said  C  D  and  indorsed  on  said  agreement. 

Third.  On  the day  of ,  said  C  D  departed  this  life  intestate,  leaving 

E  D,  his  widow,  and , and ,  his  children,  and  only  heirs  at  law. 

Fourth.  Afterward,  on  or  about  the day  of ,  one  G   H  was  duly 

appointed  administrator  of  said  estate  by  the  county  court  of county,  and  is  now 

the  laMrful  administrator  of  said  estate. 

Fifth.  On  the day  of ,  the  plaintiff  paid  to  said  G  H,  administrator  of 

said  estate,  the  sum  of  $ ,  being  the  balance  due  to  said  estate  according  to  the 

terms  of  said  written  agreement,  and  demanded  of  said  administrator  a  sufficient  deed 
of  conveyance  of  said  premises,  which  he  refused  to  give,  alleging  his  want  of 
authority  to  make  the  same. 

Sixth. , , ,  children  of  said  C  D,  deceased,  are  minors  under  the 

age  of  fourteen  years,  and  have  no  guardian. 

The  plaintiff,  therefore,  prays  that  the  court  will  appoint  a  guardian  ad  litetn 
for  said  minor  heirs,  and  will  authorize  and  require  said  administrator  to  convey  said 
premises  to  the  plaintiff  in  the  same  manner  as  said  CD"  might  and  ought  to  have 
done  if  living, "  and  for  such  other  relief  as  justice  and  equity  may  require.  ^ 


No.  4S9. 

Lessee  v.    Lessor   for    Specific    Performance    of   an 

Agreement  for  a  Lease. 

First.  The  plaintiff  alleges  that  on  the  day  of ,  the  defendant  being 

possessed  of  the  following  described  premises,  to  wit:  {describe  premises\^  and  being 
desirous  of  leasing  the  same,  agreed  to  lease  the  same  with  the  appurtenances  to  the 
plaintiff,  and  the  plaintiff  and  defendant  thereupon  executed  an  agreement  in  writing, 
of  wtiich  the  following  is  a  copy: 

\_Copy  agreement,^ 

Second.  Relying  upon  said  agreement  the  plaintiff  has  expended  the  sum  of 

$ in  repairing  and  improving  saiil  premises,  and  has  \state  what  acts  have  been 

done  by  the  plaintiff  in  reliance  on  the  agreement^ 

Third.  The  plaintiff  has  duly  performed  all  the  conditions  of  said  agreement  on 
his  part,  and  has  always  been  ready  and  willing,  and  still  is,  to  accept  a  lease  of  said 

premises,  and  on  the day  of ,  he  tendered  to  the  defendant  the  rent  thereof, 

as  provided  in  said  agreement,  for  the year,  and  requested  him  to  make  a  lease 

for  said  premises  to  the  plaintiff,  but\he  defendant  refused  and  still  refuses  to  execute 
and  deliver  the  said  lease. 

The  plaintiff,  therefore,  prays  that  said  defendant  may  be  required  to  execute  and 
deliver  to  the  plaintiff  a  lease  of  said  premises  according  to  the  terms  of  said  agree- 
ment, and  for  such  other  relief  as  equity  may  require. 
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No.  480. 

Against  a  R.  R.  to  Enforce  an  Agreement  to   Con- 
struct A  Farm  Crossing  and  for  Damages. 

First  The  plaintiff  complains  of  the  defendant  for  that  on  the day  of , 

the  defendant  had  located  its  raikoad  across  the  [describe premises\y  being  the  farm 
of  the  plaintiff,  on  which  he  resides,  and  on  said  day  the  plaintiff  and  defendant 
entered  into  an  agreement  in  writing  for  the  right  of  way  of  said  railroad  across  said 
premises,  and  for  a  farm  crossing.     The  following  is  a  copy  of  said  agreement: 

\Copy  agreement.^ 

Second.  In  pursuance  of  said  agreement  the  plaintiff,  on  the  day  of ^ 

executed  and  delivered  to  said  defendant  a  deed  of  said  right  of  w^ay,  but  containing 
no  reference  to  the  agreement  for  a  farm  crossing. 

Third.  On  or  about  the day  of ,  the  defendant  completed  the  construc- 
tion of  its  railroad  across  said  land,  and  marie  an  embankment  across  she  same 
[twenty]  feet  high,  but  failed  to  construct  a  farm  crossing  either  over  or  through  said 
embankment. 

Fourth.  On  the day  of ,  the  plaintiff  requested  the  defendant,  through 

its  proper  officers,  to  construct  such  crossing,  but  it  then  refused  and  still  refuses 
to  do  so. 

Fifth.  The  plaintiff  is  the  owTier  of  fifty  head  of  cattle  which  he  keeps  on  said 
farm,  and  it  is  necessary  each  day  to  drive  said  cattle  to  the  pasture  across  said  rail- 
road, but  in  consequence  of  the  failure  of  the  defendant,  he  is  compelled  daily  to 
drif  e  his  cattle  one  mile  out  of  a  direct  route,  and  has  sustained  damages   in  \\^ 
I  sum  of  $ . 

The  plaintiff,  therefore,  prays  that  said  defendant  may  be  required  to  construct 
said  crossing  according  to  the  terms  of  said  agreement,  and  for  damages  in  the  sum 
of$ .» 

No.  431. 

By  Creditor  to  Enforce  an  Agreement  to  Execute 

A  Mortgage.  . 

First.  The  plaintiff  complains  of  the  defendant  for  that  on  the day  of , 

the  plaintiff,  being  the  owner  of  the  following  described  property  \describe  property\^ 
on  said  day  entered  into  an  agreement  with  the  defendant  to  sell  and  deliver  the  same 

to  him  for  the  sum  of  $ ,  one-half  of  which  was  to  be  paid  on  the  delivery  of  said 

j)roperty,  and  the  remainder  in months  from  the  date  thereof,  the  defendant  to 

give  a  mortgage  on  said  property  to  secure  the  payment  of  said  sum  of  $ . 

^    Second.  In  pursuance  of  said  contract  the  plaintiff  on  said  day  delivered  said 

goods  to  the  defendant,  and  received  from  him  the  sum  of  $ ,  being  one-half  of 

the  price  thereof,  but  said  defendant  did  not  deliver  to  plaintiff  a  mortgage  upon  said 
goods  to  secure  the  amount  remaining  unpaid  thereon,  as  provided  in  said  agree- 
ment. 

Third.  On  the day  of ,  the  plaintiff  requested  the  defendant  to  execute 

and  deliver  said  mortgage  to  plaintiff,  which  he  then  refused  to  do,  and  still  refuses. 

The  plaintiff,  therefore,  prays  that  said  defendant  may  be  required  to  execute  and 
deliver  to  plaintiff  a  mortgage  on  said  property  according  to  the  provisions  of  said 
contract,  and  for  such  other  relief  as  equity  may  require. 

^  See  form  No.  294,  Conn.  Pr.  the  proper  remedy,  probably,  after  re- 
1879.    Unless  the  agreement  is  relied  on,        quest  and  refusal,  would  be  mandamus. 
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No.  439. 

Against  Purchaser  of  Real  Estate  for  Failing  to 

Complete  Purchase.^ 

First.  The  plaintiff  complains  of  the  defendant  for  that  on  the day  of , 

the  plaintiff  and  defendant  entered  into  a  contract,  in  writing,  as  follows  \copy 
contract\^  whereby  the  plaintiff  sold  to  the  defendant  the  premises  described  in  said 

contract  for  the  sum  of  $ ,  the  money  to  be  paid  and  the  deed  delivered  on  the 

day  of . 

Second.  On  the  day  last  named  the  plaintiff  tendered  to  the  defendant  a  good 
and  sufficient  warranty  deed  of  conveyance  of  said  land,  free  and  clear  of  all  claims 
and  incumbrances,  upon  the  payment  by  said  defendant  of  said  sura  of  $ . 

Third.  The  defendant  neglected  and  refused  to  pay  the  purchase  money  of  said 
land,  and  has  wholly  failed  to  comply  with  the  terms  of  said  contract. 

Fourth.  The  plaintiff  has  sustained  damages  in  the  sum  of  $ . 

\Add  prayerJ] 

SURETIES. 

No.  433. 

Against  the  Maker  and  Indorser  of  a  Promissory 
Note,  and  to  Reach  Securities  in  the  Hands  of 
THE  Indorser.  2 


First.  The  plaintiff  alleges  that  on  the day  of 


the  defendant,  William 


Stiles,  for  the  purpose  of  inducing  the  plaintiff  to  sell  him  certain  goods  of  the  value 

of  $ ,  agreed  to  give  in  payment  thereof  his  promissory  note  for  $ ,  with 

Thomas  Jones  as  indorser,  and  stated  that  said  Jones  would  be  fully  indemnified  by 
collateral  security  for  his  indorsement. 

Second.  The  plaintiff,  therefore,  in  pursuance  of  said  agreement,  sold  said  goods 


•  Where  the  stipulations  are  con- 
current, the  plaintiff  must  allege  his 
readiness  to  perform  on  his  part.  Dor- 
cher  V.  Cochrane,  92  N.  C.  92.  If,  how- 
ever, the  plaintiff  allege  that  at  the  time 
and  place  designated  he  attended  and 
offered  to  perform  according  to  the  agree- 
ment, and  that  defendant  refused  to 
accept,  or  did  not  attend,  it  will  be 
sufficient.    Miller  v.  Drake,  I  Caines,  45. 

The  measure  of  damages  is  the  dif- 
ference- between  the  price  agreed  to  be 
paid  and  its  value  at  the  time  the  contract 
was  broken. 

*  Where  a  surety,  or  a  person  stand- 
ing in  the  situation  of  a  surety  for  the 
payment  of  a  debt,  receives  a  security  for 
his  indemnity  and  to  discharge  such  in- 


debtedness, the  principal  creditor  is  in 
equity  entitled  to  the  full  benefit  of  that 
security.  Curtis  v.  Tyler,  9  Paige,  432; 
Bank,  etc.,  v.  Throop,  18  Johns.  505; 
Parsons  V.  Briddock,  2  Vern.  608;  Waring 
ex  parte,  19  Ves.  345.  And  where  the 
surety  has  paid  the  debt  of  his  principal 
he  is  entitled  to  be  substituted  in  place  of 
the  creditor  to  all  tlie  securities  held  by 
the  latter  for  the  debt,  and  to  have  the 
same  benefit  therefrom  that  the  creditor, 
before  the  payment  of  the  debt  by  the 
surety,  was  entitled  to.  Story  Eq.  ^  327; 
The  question  was  very  fully  considered 
by  Chancellor  Kent  in  Hayes  v.  Ward,  4 
Johns.  Ch.  123,  to  which  the  reader  is 
referred.  See  also  Richards  v.  Voder,  10 
Neb,  429. 
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to  Stiles,  who  thereupon  made  his  promissory  note  of  said  date,  whereby  he  promised 

to  pay  said  Jones,  or  order,  in months  from  the  date  thereof,  $ ,  for  value 

received.  Said  note  was  thereupon  indorsed  by  said  Jones  and  delivered  to  the 
plaintiff. 

Third.  On  the  day  said  note  became  due  it  was  duly  presented  to  said  Stiles  for 
payment,  but  was  not  paid,  of  which  said  Jones  had  due  notice.  No  part  of  said 
note  has  been  paid,  and  there  is  now  due  from  the  defendants  to  the  plaintiff  thereon 
the  sum  of  $ . 

Fourth.  At  the  time  said  Stiles  procured  the  indorsement  of  Jones,  he  placed  in 
Jones'  hands,  as  collateral  security  thereof^^  certain  notes  given  by  S  K  to  said  Stiles 
for  the  aggregate  sum  of  $ . 

Fifth.  On  the day  of ,  the  plaintiff  requested  said  Jones  to  apply  said 

notes  upon  the  plaintiff's  claim,  but  he  then  •  refused  and  still  refuses  so  to  do,  but  is 
threatening,  and  is  about  to  deliver  said  notes  to  the  defendant  Stiles. 

Sixth.  Said  defendants  are  wholly  insolvent. 

Seventh.  The  plaintiff,  therefore,  prays  for  judgment  against  said  defendants  for 
the  sum  of  $ ,  with  interest  from  the day  of ,  and  for  an  order  restrain- 
ing said  Jones  from  delivering  s?id  notes  to  Stiles,  and  requiring  him  to  deliver  the 
same  to  the  sheriff  to  be  applied  to  the  payment  of  said  judgment,  and  for  such  other 
relief  as  justice  may  require. 

No.  484. 

Against  Principal  and  Sureties  for  Failure  to   Pay 
FOR  Services  Rei^dered  on  Contract. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  and  one  C  1) 

entered  into  a  contract  in  writing,  a  copy  of  which  is  hereto  attached,  marked  "  Ex. 
A.,"  and  made  part  of  this  petition. 

Second.  At  the  time  of  making  said  agreement,  and  in  consideration  thereof,  the 
/defendants,  C  D,  £  F  and  G  H,  made  and  delivered  to  the  plaintiff  an  agreement  in 
writing,  of  which  the  following  is  a  copy  : 

[ Copy  guaranty.  ] 

Third.  The  plaintiff  has  duly  performed  all  the  conditions  of  said  contracts  on  his 

part  to  be  performed,  and  on  the day  of ,  there  was  then  due  him  on  the 

contract  mentioned  in  said  guaranty  the  sum  of  $ . 

Fourth.  The  defendants  have  not  performed  said  contract  on  their  part,  but  have 
wholly  neglected  and  refused  to  perform  the  same,  or  to  pay  the  amount  due  thereon. 

Fifth.  No  part  thereof  has  been  paid,  and  there  is  now  due  from  the  defendants 
to  the  plaintiff  thereon  the  sum  of  $  ~  ~  -. 

\^Add  prayer, '\ 


SUBSCRIPTIONS  TO  PUBLIC  ENTERPRISES. 

f 

No.  435. 

On  a  Subscription  to  the  Expenses  of  a  Public 

Enterprise. 

First  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff  was  and 

now  is  a  corporation  duly  organized  under  the  laws  of  the  state  of for  the  purpose 

of  \5tate  object\ 
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Second.  The  plaintiff,  in  the  year ,  was  erecting  [or  about  to  erect]  a  build- 
ing for  [state  pur pose\. 

Third.  The  defendant,  to  enable  the  plaintiff  to  complete  said  building,  and  in 
consideration  of  the  like  agreement  and  subscriptions  of  other  parties,  subscribed  and 
promised  to  jmy  the  plaintiff  the  sum  of  $ for  that  purpose. 

Fourth.  Relying  upon  said  subscription  of  the  defendant,  the  plaintiff  let  the 
contract  for  the  completion  of  said  building  and  completed  the  same,  and  thereby 

expended  the  sum  of  $ ,  and  has  duly  performed  all  the  conditions  thereof  on  its 

part  to  be  performed. 

Fifth.  No  part  of  the  defendant's  subscription  has  been  paid,  and  there  is  noW 
due  from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ . 

[Add  prayer.'\ 


TITLE  TO    REAL    ESTATE. 

No.  436. 

To  Recover  Possession  of  Real  Estate,  and  for  Rents 

AND  Profits. 

First.  The  plaintiff  alleges  that  said  plaintiff  has  a  legal  estate  in  and  is  entitled 
to  the  possession  of  the  following  described  premises,  to  wit :   [describe  premises']^ 

situate  in  county,  and  said  defendant,  ever  since  the  day  of ,  has 

unlawfully  kept  and  still  keeps  the  plaintiff  out  of  the  possession  thereof. 

[Second  cause  of  action. ] 

Second.  The  defendant,  while  unlawfully  in  possession  of  said  premises,  has 
received  the  rents  and  profits  thereof  from  the day  of  ,  to  the  commence- 
ment of  this  action,  amounting  to  the  sum  of  $ ,  and  has  applied  the  same  to  his 

own  use,  to  the  plaintiff's  damage  in  the  sum  of  $ . 

The  plaintiff,  therefore,  prays  judgment  for  the  delivery  of  the  possession  of  said 

premises  to  him,  and  also  for  said  sum  of  $ for  said  rents  and  profits,  and  for 

costs  of  suit 

No.  437. 

Tenant  in  Common  v.    Co-tenant. 

First.  The  plaintiff  alleges  that  said  plaintiff  has  a  legal  estate  in  and  is  entitled 
to  the  possession,  as  a  tenant  in  common  with  the  defendant,  of  the  following 
described  premises,  to  wit :  [descride premises],  situate  in county. 

Second.  The  defendant  denies  that  the  plaintiff  has  any  estate  in  said  premises  as 
tenant  in  common  or  otherwise,  and  claims  to  own  the  entire  estate. 

[  Continue  as  in  preceding  form.  ] 

No.  438. 

For  Mesne  Profits. 

First.  The  plaintiff  alleges  that  on  the  [date  of  entry]  the  defendant,  unlawfully 
and  with  force,  broke  and  entered  upon  the  plaintiff's  land,  described  as  follows,  viz.: 
[describe premises  in  full],  and  ejected  and  expelled  the  plaintiff  from  his  possession 
and  occupation  thereof,  and  kept  and  continued  him  so  expelled  until  [the  day  pos- 
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session  was  regatmci'],  and  during  that  time  took  and  received  to  his  own  use  all  the 
issues  and  profits  of  said  real  estate,  being  of  the  yearly  value  of  $ . 

Second.  Whereby  the  plaintiff  during  all  of  said  time  lost  the  issues  and  profits  of 
said  premises,  to  his  damage  in  the  sum  of  $ . 

{^Add  prayer.'\ 


TRESPASS. 

No.  480. 

To  Restrain  a  Party  from  Cutting  a  Ditch  and  Flow- 
ing Water  from  a  Pond  on  to  Plaintiff's  Land. 

First.  The  plaintiff  alleges  that  the  plaintiff,  ever  since  the day  of ,  has 

been  and  now  is  the  owner  and  in  possession  of  \dcscribe  premises\ 

Second.  The  defendant  is  the  owner  of  the  \describe  premises'\y  adjoining  said 
premises  of  plaintiff. 

Third.   Upon  the  land  owned  by  the  defendant  is  a  pond  covering  about 

acres,  which  pond  is  the  natural  reservoir  for  surface  water  accumulating  upon  a  low 

tract  of  land  surrounding  said  pond,  to  wit:     about acres.     That  there  is  no 

natural  outlet  to  said  pond,  but  the  water  is  carried  away  only  by  evaporation  and 
percolation. 

Fourth.  On  or  about  the day  of ,  the  defendant  dug  a  ditch  from  said 

pond  across  the  land  so  owned  by  him  to  plaintiff's  land^  which  ditch  draws  all  the 
water  from  said  pond  on  to  the  land  of  plaintiff,  and  causes  the  same  to  flow  over  and 
across  plaintiff's  land,  by  reason  of  which  a  considerable  portion  of  plaintiff's  land 
cannot  be  cultivated,  and  is  rendered  unfit  for  use. 

P'ifth.  That  all  of  said  acts  of  defendant  in  digging  said  ditch  and  draining  said 
pond  were  done  without  the  consent  of  plaintiff. 

Sixth.  The  injuries  so  caused  to  plaintiff  and  his  said  land  are  continuing  injuries; 
that  water  flows  in  large  quantities  through  said  ditch  of  defendant  on  to  plaintiff's 
land  during  and  after  each  shower  of  rain,  and  from  melting  snows  in  the  spring 
season,  and  renders  said  land  unfit  for  tillage  and  for  use;  and  that,  from  the  nature  of 
die  injury,  damages  cannot  be  computed  in  money,  and  the  plaintiff  has  no  adequate 
remedy  at  law. 

The  plaintiff,  therefore,  prays,  etc. 

No.  440. 

Trespass  to  Dwelling-House. 

First.  The  plaintiff  alleges  that  on  the day  of ,*and  on  divers  other  days 

between  that  time  and  the  commencement  of  the  action,  the  defendant  unlawfully  and 
with  force  broke  and  entered  a  certain  dwelling-house  of  the  plaintiff's,  situate  upon 

lot ,  in  block ,  in  the  city  of ,  in coimty,  and  then  and  there  made 

a  great  noise  and  disturbance  therein,  and  stayed  and  continued  to  make  such  noiiie  and 

^disturbance  for hours  then  next  following,  and  then  and  there  forced  and  broke 

open  and  broke  to  pieces  [describe  the  property  damaged  or  destroyed'\ ,  of  the  value 
of$ . 

Second.  By  means  of  which  said  several  premises  said  plaintiff  and  his  family 
were,  during  all  the  time  aforesaid,  greatly  disturbed,  and  the  plaintiff  was  prevented 
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from  carrying  on  and  transacting  his  lawful  and  necessary  affairs  and  business,  to  his 

damage  in  the  sum  of  $ . 

[Add  prayer.^ 

No.  441 

For  Entering  Upon  Land  and  Removing  Fence. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant,  unlaw- 

fully  and  with  force,  broke  and  entered  upon  the  plainti^Ts  land,  described  as  follows: 
[describe premises],  and  took  down  a  fence  belonging  to  plaintiff  standing  upon  said 

land,  of  the  value  of  $ ,  and  carried  the  same  away  and  converted  it  to  his  own 

use,  and  thereby  prevented  the  plaintiff  from  enjoying  the  possession  of  said  land. 
The  plaintiff  has  sustained  damages  in  the  premised  in  the  sum  of  $ . 

[Add  prayer.] 

No.  440. 

For  Expulsion  from  Dwelling-House. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant  unlaw- 
fully and  with  force  broke  and  entered  a  certain  dwelling-house  of  the  plaintiff,  situate 

on ,  in county,  and  then  and  there  ejected  and  expelled  the  plaintiff  and  his 

family  from  the  possession,  use  and  occupation  of  the  same,  and  has  kept  them  so 
ejected  until  the  present  time. 

Second.  Whereby  the  plaintiff  during  all  of  said  time  was  deprived  of  the  use 
and  benefit  of  said  dwelling-house,  to  his  damage  in  the  sum  of  $ . 

[Add  prayer.] 

No.  443. 

For  Digging  in  a  Coal  Mine. 

First.  The  plaintiff  alleges  that  on  the day  of ,  and  on  divers  other 

days  between  that  time  and  the  commencement  of  the  action,  the  defendant  unlalw- 
fuUy  and  with  force  broke  and  entered  a  certain  coal  mine  or  vein  of  coal  of  the  plaintiff, 

situate  [on  the quarter  of  section ,  in  township north,  of  range ],  in 

—^ —  county,  and  there  dug  out  of  and  carried  away  from  the  same tons  of  coal 

belonging  to  said  plaintiff  of  the  value  of  $ ,  and  converted  and  disposed  of  the 

same  to  his  own  use,  to  the  plaintiff's  damage  in  the  sum  of  $ . 

[Add  prayer.] 

No.  444. 

For  Piling  Wood  or   other  Material  on   the   Land 

OF  Another  without  License. 

First.  The  plaintiff  alleges  that  on  the day  of ,  and  on  divers  other  days 

between  that  time  and  the  commencement  of  this  action,  the  defendant  unlawfully 
and  with  force  broke  and  entered  upon  the  plaintiff's  land,  described  as  follows,  viz. : 
[describe premises],  and  there  placed  and  laid  [describe  material,  thus:  fifty  cords  of 
wood"]  upon  said  land,  and  kept  the  bame  there  without  the  leave  or  license  and 
against  the  will  of  plaintiff  for months. 

Second.  Thereby  during  said  time  greatly  incumbered  said  land  and  prevented 
the  plaintiff  from  having  the  use  and  benefit  of  the  same,  to  his  damage  in  the  sum 
of  $ . 

[Add  prayer.  ] 
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No.  445. 

For  Fishing  in  Plaintiff's  Close  Covered  with  Water. 

First.  The  plaintiff  alleges  that  on  the day  of ,  and  on  divers  other  days 

between  that  day  and  the  commencement  of  this  action,  the  defendant,  unlawfully  and 
with  force,  entered  the  close  of  the  plaintiff,  covered  with  water,  situate  as  follows, 

viz.:   [the quarter  of  the quarter],  of  section ,  in  township ,  range 

,  in county,  and  then  and  there  (ishtfci  in  the  said  close  for  fish,  and  the  fish, 

to  wit:  pike,  carp,  perch,  etc.,  of  the  plaintiff,  of  the  value  of  $ ,  were  then  and 

there  caught  by  said  defendant,  and  by  him  carried  away  and  converted  to  his  own 
use,  to  the  plaintiff's  damage  in  the  sum  of  $ . 

\^Aiiii  prayer.'}^ 

No.  446. 

For  Cutting  Down  and  Carrying  Away  Trees. 

The  plaintiff  alleges  that  on  the  day  of ,  and  on  divers  other  days 

between  that  day  and  the  commencement  of  this  action,  the  defendant,  unlawfully  and 
with  force,  broke  and  entered  upon  the  plaintiff's  land,  described  as  follows,  viz. :  the 

[ quarter  of  section ,  in  township  ,  range  ],  in  county,  and 

then  and  there  cut  down  ten  white  oak,  five  black  walnut  and  ten  whitewood  trees 

belonging  to  plaintiff,  and  then  growing  on  said  land,  and  of  the  value  of  $ ,  and 

carried  the  same  away  and  converted  them  to  his  own  use,  to  the  plaintiff's  damage 
in  the  sum  of  $ . 

[Add  prayer. '\ 

No.  447. 

Damage  from  Stock. 

The  plaintiff  alleges  that  on  the day  of ,  and  on  divers  other  days 

between  that  day  and  the  commencement  of  this  action,  the  defendant,  unlawfully  and 
with  force,  broke  and  entered  upon  the  plaintiff's  land,  viz.;  [describe  premises]^  and 

then  and  there,  with  horses,  cattle  and  sheep,  trod  down,  ate  up  and  destroyed 

acres  of  wheat, acres  of  corn  and acres  of  grass  growing  thereon  and  belong- 

ing  to  plaintiff,  of  the  value  of  $ ,  and  converted  and  disposed  of  the  same  to  his 

qyvn  use,  to  plaintiff's  damage  in  the  sum  of  $ . 

[Add  prayer.] 

TRUSTS  AND  TRUSTEES. 

No.  448. 

To   Remove  a  Trustee   and   for    an   Injunction   and 

Receiver. 

First.  The  plaintiffs,  A  D  and  C  D,  are  husband  and  wife,  and  complain  of  the 
defendant  for  that  on  or  about  the day  of ,  one  E  F,  the  father  of  C  D,  con- 
veyed to  the  defendant,  by  a  deed  of  conveyance,  the  followmg  described  real  estate, 
viz.:  [describe premises]^  in  trust  for  the  use  and  benefit  of  the  plaintifls.  The  follow- 
ing is  a  copy  of  said  deed  : 

[Copy  deed.] 
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Second.  Said  defeDdant  thereupon  accepted  said  trust,  and  since  that  time  has 
received  the  rents  and  profits  of  said  estate,  amounting  in  the  aggregate  to  about  the 

sum  of  $ ,  and  has  paid  taxes  and  other  charges  thereon  amounting  to  about  t^e 

sum  qf  $ ,  and  has  during  said  period  paid  the  plaintiffs  from  the  rents  and 

profits  so  received  about  the  sum  of  $ ,  and  has  applied  and  converted  the  resi- 
due thereof  to  his  own  use. 

Third.  The  plaintiffs  during  said  period  have  repeatedly  applied  to  said  defendant 

for  an  account  of  saidirents  and  profits,  and  on  or  about  the day  of ,  demanded 

of  him  an  account  thereof,  but  he  hitherto  has  and  still  refuses  to  account  for  the  same. 

Fourth.  The  plaintiffs  further  represent  that  said  defendant  threatens  and  is 
about  to  use  and  convert  other  portions  of  said  trust  property  and  apply  the  same-  to 
his  own  use,  and  will  do  so  unless  restrained  by  the  order  of  this  court. 

The  plaintiffs,  therefore,  pray  that  an  account  may  be  taken  of  all  said  trust 
property,  and  the  rents  and  profits  thereof  which  have  come  into  the  hands  of  said 
defendant,  and  that  he  be  required  to  account  for  the  same  and  pay  to  plaintifis  the 
amount  which  is  found  due  to  them  from  the  defendant,  and  that  said  defendant  may 
be  removed  from  being  trustee,  and  that  another  may  he  appointed  trustee  in  his 
stead,  and  in  the  meantime  a  receiver  maybe  appointed  to  collect  the  rents  and  profits 
of  said  estate,  and  for  such  other  relief  as  equity  may  require. 

No.  449. 

To  Compel  Infant  Trustee  to  Convey. 

First.  The  plaintiff  complains  of  the  defendant  for  that  the  defendant  £  F  is  an 
infant  under  the  age  of  fourteen  years,  and  is  in  possession  of  the  following  described 
premises  [describe  prem  ises"] . 

Second.  The  plaintiff  further  represents  that  said  lands  were  conveyed  by  one 
M  N  to  G  F,  the  father  of  said  E  F,  by  absolute  deed  of  conveyance,  but  in  trust 
nevertheless ;  and  at  the  time  of  the  execution  and  delivery  of  said  deed  to  said  G  F 
he  executed  and  delivered  to  plaintiff  an  instrument  in  writing,  duly  signed  and 
attested,  declaring  that  he  held  said  lands  in  trust  for  the  plaintiff  during  the  lifetime 
of  one  L  D,  and  upon  his  death  said  G  F  to  convey  the  same  to  plaintiff. 

Third.  On  or  about   the  day  of ,  said  G  F  died  intestate,  and  the 

defendant  is  the  sole  heir  of  his  estate. 

Fourth.  The  plaintiff  further  alleges  that  on  the  day  of ,  said  L  D 

died,  and  the  plaintiff  is  now  entitled  to  a  conveyance  of  said  estates. 

The  plaintiff,  therefore,  prays  that  a  guardian  may  be  appointed  for  said 
infant,  and  that  he  be  authorized  and  required  to  execute  and  deliver  to  plaintiff  a 
deed  conveying  the  legal  title  and  all  the  right,  title,  and  interest  of  said  infant  to 
said  premises,  and  for  such  other  relief  as  equity  may  require. 

No.  450. 

By  Trustees  for  Advice.  Direction  and  Settlement  of 

Account.  ^ 

First.  The  plaintiffs  allege  that  on  the day  of ,  one  A  B,  of ,  desir- 
ing to  make  a  voluntary  settlement  in  trust  of  the  bulk  of  his  property  in  contempla- 
tion of  marriage,  by  his  deed  of  said  date,  duly  executed  and  acknowledged,  sold, 

^  See  Story's  Eq.  Juris.,  §961. 
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transferred  and  conveyed  to  the  plaintifTs,  as  joint  tenants,  to  them  and  the  sarvivor 
of  them,  the  following  described  real  and  personal  property,  viz.:  [describe  property}.' 
The  following  is  a  copy  of  said  deed  : 

[Copy  deed.] 

Second.  For  the  accommodation  of  said  A  B,  and  at  his  solicitation,  the  plaintifls 
accepted  said  conveyance  upon  the  aforesaid  trusts,  and  said  deed  was  duly  delivered  by 

said  A  B  to  the  plaintiffs,  and  was  duly  recorded  in  the  record  of  deeds  of county 

on  the day  of . 

Third.  On  the day  of ,  said  A  B  married  C  D,  who  is  now  living,  and 

there  have  been  born  lawful  issue  of  said  marriage,  as  follows  :  ,  aged  

years;  ,  aged years;  and ,  aged years. 

Fourth.  The  plaintiffs  have  held  and  managed  the  property  conveyed  by  said 
deed  evei^  since  the  delivery  of  the  same,  and  have  duly  paid  over  to  said  A  B  the  net 
income  arising  from  said  trust,  as  provided  in  said  deed. 

Fifth.  The  plaintiffs  have  sold  part  of  the  property  conveyed  to  them  in  said 
deed,  and  have  re-invested  the  proceeds  thereof  in  other  property  for  the  benefit  of 
said  trust,  pursuant  to  the  powers  given  them  in  said  deed. 

Sixth.  There  have  come  into  their  hands,  and  are  now  held  by  plaintiffs  as  a  part 
of  said  trust  property,  six  hundred  and  seventy-eight  shares  of  the  capital  stock  of 
the  Hartford  Steel  Manufacturing  Company,  and  forty-two  shares  of  the  capital  stock 
of  the  Union  Copper  Company,  which  companies  are  duly  incorporated  under  the 
laws  of  the  state. 

Seventh.  Said  stocks  have  thus  far  proved,  and  at  present  continue  to  be,  profita- 
ble investments,  and  the  plaintiffs  have  held  and  now  hold  the  same  as  such  trustees 
with  the  knowledge  and  assent  of  said  A  B,  and  neither  said  A  B  nor  the  plaintiffs 
know  of  any  other  securities  which,  in  their  judgment,  would  probably  produce  a 
greater  net  income  with  greater  certainty  and  safety.  But  the  plaintiffs  are  in  doubt 
and  are  unwilling  longer  to  hold  so  large  amount  of  said  stocks  without  the  advice 
and  protection  of  a  decree  of  a  proper  court. 

Eighth.  [Set  forth  a  full  statement  of  the  proceedings^  investments  and  dis- 
bursements of  the  trustees f  from  the  commencement  of  the  trust. ^ 

Ninth.*  Ever  since  accepting  said  trust  the  plaintiffs  have  rendered  frequent 
accounts  of  their  management  of  said  trust  and  of  the  receipts  and  expenditures  on 
account  thereof  to  said  A  B,  and  he  has  approved  the  same;  but  inasmuch  as  said 
trust  is  necesarily  of  very  long  duration,  and  the  rights  of  said  minor  children  born, 
or  that  may  be  hereafter  born,  are  involved  in  the  administration  of  said  trust,  as 
well  as  the  rights  of  his  wife,  the  plaintiffs  feel  it  to  be  their  right  and  duty  to  ask  the 
court  to  examine  into  their  administration  of  said  trust  from  the  commencement 
thereof,  their  sales  and  purchases,  investments  and  re-investments,  as  respects  the 
principal  of  said  trust  fund,  and  their  receipts,  charges  and  disbursements  on  account 
of  the  income  thereof,  and  to  pass  upon  the  propriety  and  correctness  of  their  said 
doings  and  accounts,  and  to  make  a  complete  settlement  to  the  date  of  the  decree  of 
all  matters  between  the  plaintiffs  and  the  parties  interested. 

Tenth.  The  value   of  the  trust  property  now  in  the  hands  of  the  plaintifls,  is 

about  $ ,  and  is  situated  in  thi^  state,  and  said  A  B  has,  since  the  acceptance  of 

said  trust  by  plaintiffs,  removed  out  of  this  state,  and  now  resides  with  his  wife  and 
children  in  the  city  of . 

The  plaintiffs,  therefore,  pray  — 

First.  That  the  court  will  advise  and  order  whether  they  may  or  shall  hereafter 
hold  as  part  of  said  trust  property  said  stocks  in  said  manufacturing  companies  or  any 
part  thereof. 
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Second.  That  the  court  will  examine  into  the  administration  of  said  trust  by  the 
plaintiffs  from  the  commencement  thereof  down  to  the  time  of  such  examination, 
including  all  their  sales  and  purchases,  investments  and  re-investments,  as  respects  the 
principal  of  said  trust  fund,  and  all  their  receipts,  charges  and  disbursements  on 
account  of  the  income  thereof,  and  will  pass  upon  the  propriety  and  correctness  of 
the  said  doings  and  accounts,  and  n^ake  a  complete  settlement  up  to  the  date  of  its 
decree  of  all  said  matters  as  between  the  plaintiffs  and  all  parties  interested  in  said 
trust* 

No.  451. 

Double  Aspect.  First,  that  no  Title  Passed  at  a 
Judicial  Sale  ;  Second,  if  the  Court  Finds  Title 
Passed  to  Render  a  Decree  that  the  Purchaser 
HOLD  as  Trustee. 

First,  The  plaintiff  alleges  that  on  the  day  of  ,  the  plaintiff  was  the 

sole  owner  of  four  shares  of  the  capital  stock  of  the company,  said  company 

being  duly  authorized  as  a  corporation  under  the  laws  of  this  state. 

Second.  On  or  about  the day  of ,  there  were  levied  certain  assessments 

upon  the  capital  stock  of  said  corporation  for  the  purpose  of  carrying  on  its  business, 
and  among  the  assessments  was  one  of  $500  upon  the  said  shares  owned  by  plaintiff, 
upon  which  the  plaintiff  paid  the  sum  of  $100,  but  failed  to  pay  the  remaining  $400 
due  thereon. 

Third.  On  the day  of ,  said  corporation  filed  a  petition  in  the  district 

court  of county  against  the  plaintiff  praying  that  an  account  might  be  taken  of 

the  amount  due  from  plaintiff  upon  said  assessments,  and  the  plaintiff  be  required  to 
pay  the  same  by  a  clay  to  be  fixed  by  the  court,  or  in  case  of  default  that  said  shares 
be  sold  and  ihe  proceeds  thereof  applied  to  the  payment  of  the  same. 

Fourth.  On  the day  of ,  a  decree  was  rendered  in  said  cause  finding 

that  there  was  due  from  the  plaintiff  upon  said  assessments  the  sum  of  $500,  and  that 
the  same  was  a  specific  lien  upon  the  shares  of  capital  stock  owned  by  Jiim,  and 
ordering  said  shares  to  be  sold  one  by  one  until  the  sum  so  found  due  be  raised  ;  the 
sale  to  be  conducted  in  all  resf^cts  as  in  cases  of  sales  of  real  estate  upon  execution 
and  the  plaintiff  herein  was  enjoined  from  encumbering  or  intermeddling  with  said 
shares  until  the  further  order  of  the  court. 

Fifth.  At  the  time  said  petition  was  filed  and  said  decree  rendered,  the  plaintiff 

was  a  non-resident  of  the  state  of ,  and  neither  he  nor  said  shares  were  within 

the  jurisdiction  of  the  court  rendering  the  decree. 

Sixth.  At  the  time  said  decree  was  rendered,  the  plaintiff  was  a  member  of  the 

firm  of  H  W  &  Co.,  and  said  firm  was  indebted  to  one  D,  in  the  city  of ,  ni 

about  the  sum  of  $800,  which  they  had  been  unable  to  pay,  and  being  on  friendly  and 
intimate  terms  with  said  D,  and  desirous  of  securing  to  him  the  amount  of  said  debt 
as  well  as  to  obtain  from  him  a  sufficient  amount  to  pay  off  said  assessments,  and 

being  about  to  start  on  a  journey  to ,  the  plaintiff  consented  to  a  proposal  of  said 

D  to  bid  in  said  shares  at  a  sale  under  said  decree  and  hold  the  same  as  security  for 
the  amount  found  due  from  said  firm  of  H  W  &  Co.,  and  the  amount  which  might 
be  advanced  by  said  D  on  said  bid  to  pay  said  assessments  and  the  interest  thereon 
until  plaintiff  should  be  able  to  repay  said  amounts,  and  upon  the  repayment  thereof 
said  D  was  to  reconvey  said  shares  to  the  plaintiff. 


'  See  Jocelyn  v.  Nott,  44  Conn.  55. 
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Seventh.  Afterward,  and  on  or  about  the day  of ,  one  G,  a  nutster  of 

said  court,  in  execution  of  the  decree  thereof,  offered  said  four  shares  of  capital  stock 
for  saie,  and  then  struck  oif  and  sold  the  same  to  the  said  D,  who  was  then  the  pres- 
ident of  said  corporation,  for  the  sum  of  $120,  but  afterward,  and  after  said  sale  had 
closed,  the  name  of  the  bidder  was  changed  to  C  D,  said  change  being  made  without 
the  knowledge  or  authority  ot  said  C  D,  and  without  consideration,  and  for  the  sole 
purpose  of  placing  said  shares  in  the  hands  of  an  apparently  innocent  party,  thereby 
defrauding  the  plaintiff  of  the  benefit  of  said  agreement. 

Eighth.  The  plaintiff  further  alleges  that  said  D  paid  no  consideration  whateyer 
for  said  shares,  and  nothing  whatever  was  paid  up>on  said  bid  except  a  sufficient  amount 
to  pay  the  costs  of  the  action. 

Ninth.  Said  shares  were  worth  in  the  market  at  the  time  of  said  sale  not  less 
than  $3,000 ;  that  no  appraisement  was  made  before  said  sale,  nor  was  said  sale 
advertised  as  required  by  la\y,  nor  was  a  report  thereof  made  to  the  court  and  the  sale 
confirmed,  and  no  portion  of  the  amount  bid  was  ever  applied  to  the  payment  of  said 
assessments. 

Tenth.  The  plaintiff  alleges  that  said  court  had  no  jurisdiction  either  of  the  person 
of  the  plaintiff  or  the  subject  matter  of  the  action  in  which  said  decree  was  rendered, 
but  by  pretending  that  said  C  D  acquired  title  to  said  shares  by  virtue  of  said  proceed- 
ings the  defendants  have  represented  said  shares  in  the  meetings  of  the  stockholders  of 
'laid  corporation,  and  have  received  and  collected  the  dividends  declared  on  said  stock, 
amounting  to  about  the  sum  of  $6,000,  and  after  repaying  the  debt  due  from  said  firm 
of  H  W  &  Co.  to  said  D,  and  the  advances  made  by  him  under  said  sale,  a  large 
surplus  of  money  remains  in  his  hands  which  rightfully  belongs  to  the  plaintiff;  yet 
said  defendants  absolutely  refuse  to  account  to  plaintiff  for  the  amount  so  collected  by 
them  and  re-convey  said  shares,  but  claim  that  the  title  to  the  same  is  in  C  D,  and  that 
the  plaintiff  has  no  interest  therein  whatever,  and  are  about  to  proceed  to  the  collec- 
tion of  further  dividends  on  said  shares. 

Eleventh.  The  plaintiff  alleges  that  whatever  right  or  interest  was  acquired  or 
held  by  said  defendants  in  said  shares  was  so  acquired  and  held  in  trust  for  the 
plaintiff. 

Th^  plaintiff,  therefore,  prays  — 

First.  That  an  account  may  be  taken  of  the  amount  of  the  moneys  received  by 
said  defendants,  or  either  of  them,  on  account  of  dividends  declared  and  paid  on  said 
four  shares,  together  with  interest  thereon  from  the  dates  of  said  payments  respect- 
ively, and  also  of  the  amount  of  the  claims  held  by  D  against  the  firm  of  H  W  &  Co., 
and  of  any  advances  made  by  him  on  account  of  said  shares,  and  the  balance  remain- 
ing to  be  paid  to  the  plaintiff. 

Second.  That  the  defendants  be  ordered  to  transfer  and  convey  to  plaintilT  all 
interest  which  they,  or  either  of  them,  may  have  in  said  shares,  and  that  they  be 
enjoined  from  collecting  or  receiving  any  further  moneys  or  dividends,  now  or  here- 
after in  the  hands  of  said  corporation,  payable  on  said  four  shares,  and  for  such  other 
relief  as  equity  may  require. ' 

^  The  above  is  the  substance  of  the 
petition  in  the  case  of  Williams  v.  Lowe, 
4  Neb.  382. 
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VENDOR  AND  PURCHASER. 

No.  45». 

Vendor's  Lien.     Vendor  v.  Vendee.^ 

First.  The  plaintifT  complains  of  the  defendant  for  that  on  the  —  day  of , 

the  plaintiff  was  the  owner  in  fee  of  the  following  described  real  estate,  viz.:  [describe 
premises^  f  and  on  said  day  sold  and  conveyed  the  same  by  deed  to  the  defendant. 

Second.  The  defendant  agreed  to  pay  the  plaintiff  the  sum  of  $ for  said 

premises,  of  which  sum  he  paid  the  plaintiff,  at  the  time  of  the  delivery  of  the  deed, 
$ ,  and  gave  the  plaintiff  a  promissory  note  for  the  residue  thereof,  due  and  paya- 
ble on  the day  of . 

Third.  At  the  time  said  note  became  due  the  plaintiff  requested  payment  of  the 
same  from  the  defendant,  which  was  refused. 

Fourth.  No  part  thereof  has  been  paid,  and  there  is  due  from  the  defendant  to 
the  plaintiff  thereon  the  sum  of  $ . 

The  plaintiff,  therefore,  prays  judgment  against  the   defendant  for  the  sum  of 

— ,  with  interest  thereon  from  the day  of ,  and  costs  of  suit,  and,  in  case 


$- 

said  defendant  fails  to  pay  said  judgment  by  a  day  to  be  named  by  the  court,  that  said 

premises  may  be  sold,  and  so  much  of  the  proceeds  as  are  required  may  be  applied  to 

the  payment  of  said  judgment. 

No.  453. 

Against  Purchaser  and  His  Grantee. 

First,  Second  and  Third.     [As  in  No.  4^2.  ] 

Fourth.  On  the day  of ,  said  defendant  [purchaser^  sold  and  conveyed 

[describe portion  conveyed \  to  one  G  H  for  the  sum  of  $ ,  but  the  plaintiff  avers 


^  The  equitable  doctrine  of  a  ven- 
dor's lien  is  well  established  in  England, 
and  is  recognized  by  a  majority  of  the 
courts  of  this  country.  In  Mackreth  v. 
Symmons,  15  Ves.  329,  decided  in  1808, 
it  is  said:  "  Where  the  vendor  conveys 
without  more,  though  the  consideration 
is  upon  the  face  of  the  instrument  ex- 
pressed to  be  paid,  and  by  a  receipt  in- 
dorsed upon  the  back,  if  it  is  the  simple 
case  of  a  conveyance,  the  money  or  part 
of  it  not  being  paid,  as  between  the  ven- 
dor and  vendee  and  persons  claiming  as 
volunteers,  upon  the  doctrine  of  this 
court,  which,  when  it  is  settled,  has  the 
effect  of  a  contract,  though  perhaps  no 
actual  contract  has  taken  place,  a  lien 
shall  prevail;  in  the  one  case  for  the 
whole  consideration,  in  the  other  for  that 
part  of  which  was  not  paid."  The  court 
states  that  S3rmmons,  "  when  he  took  his 
conveyance,  had  notice  from  the  recitals 
in  the  title  deed  of  Mackrcth*s  rights 
and  Martindale's  obligations."    The  lien 


will  be  waived  by  any  act  on  the  part  of 
the  vendor  that  shows  an  intention  to 
divest  the  lien,  as  taking  .a  mortgage  o 
other  security  for  the  payment  of  th 
purchase  money.  See  2  Wash.  R.  P. 
(4  ed.)  90.  The  vendor  cannot  throw 
upon  any  one  part  of  the  estate  mo^e 
than  a  pro  rata  burden,  as  where  the 
vendee  sells  to  different  individuals  who 
have  notice  of  the  lien,  they  are  ratably 
chained.  Id.  89.  In  some  of  the  states 
where  there  has  been  an  absolute  convey- 
ance by  deed,  so  that  no  interest  remains 
in  the  grantor,  it  has  been  held  that  the 
doctrine  did  not  apply.  Edminster  v. 
Higgins,  6  Neb.  265;  Simpson  v.  Mun- 
dee,  3  Kas.  173;  Greeno  v.  Barnard,  18 
Id.  518;  Hepburn  v.  Snyder,  3  Penn.  St. 
72;  Stephen's  Appeal,  38  Id.  91;  Heist 
V.  Baker,  49  Id.  9;  Ahrend  v.  Adiorne, 
118  Mass.  261;  S.  C,  19  Am.  449;  Phill- 
brook  V.  Delano,  29  Me.  415;  Boone  on 
^«  E^-}  §  393)  and  cases  cited. 
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that  the  said  G  H  had  fall  knowledge,  at  the  time  of  making  said  purchase,  that  said 

[purcAaser"]  was  still  indebted. to  the  plaintiff  in  the  sum  of  $ for  the  purdiase 

price  of  said  premises. 

IContinue  as  in  4J^»] 

No.  454. 

Against  Judgment  Creditors  of  Purchaser. 

First,  Second  and  Third.  [As  in  No,  452. \ 

Fourth.  On  the day,  of ,  one recovered  a  judgment  against  \ihc 

purchaser  or  his  grantee\  in  the  district  court  of county,  for  the  sum  of  $ , 

which  judgment  is  an  apparent  lien  upon  said  land,  but  the  plaintiff  alleges  that  said 
lien  is  subject  to  the  lien  of  plaintiff  therein,  and  can  only  attach  to  the  actual 
interest  of  said  \the  purchaserl^  in  said  land.  That  said  \purchaser\  is  wholly 
insolvent  and  unable  to  pay  the  amount  of  plaintiff  *s  demand. 

[Continue  as  in  No  432. \ 

Add  to  the  prayer  that  the  lien  of  the  judgment  may  be  declared  subject  to  the 
plaintiff's  lien. 

VOTER'S    PETITION    FOR    DAMAGES. 

No.  455. 

Against  Judges  of  an  Election  for  the  Rejection  of 

Plaintiff's  Vote. 

First.  The  plaintiff  complains  of  the  defendant  for  that  at  the  general  election 

held  in precinct,  in county,  on  the day  of  November,  for  the  purpose 

of  electing ,  said  defendants  were  the  judges  of  election,  and  opened  the  polls  of 

said  election  in  said  precinct  at  the  time  and  place  required  by  law. 

Second.  The  plaintiff,  on  the  day  aforesaid,  was  a  citizen  of  the  United  States, 
and  of  this  state,  and  a  resident  and  legal  voter  at  said  election  in  said  precinct. 

Third.  The  plaintiff,  on  the  day  aforesaid,  and  while  said  polls  were  still  open  for 

the  reception  of  votes,  offered  his  vote  for  the  election  of ,  being  offices  to  be 

filled  at  said  election,  to  said  defendants  as  such  judges  of  election,  but  they  refused 
to  receive  the  same. 

Fourth.  By  reason  of  which  the  plaintiff  was  prevented  from  voting  at  said  elec- 
tion, and  thereby  was  deprived  of  his  said  right,  to  his  damage  in  the  sum  of  $ • 

[Add  prayer.'\ 

WAREHOUSEMEN. 

No.  456. 

By  Warehouseman  to  Recover  Charges. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff,  at  defend- 
ant's request,  stored  in  his  war  eh  .use,  .'n  the  town  of  — ,  four  bales  of  goods,  and 

retained  the  same  in  said  warehouse  until ,  lor  which  the  defendant  agreed  to  pay 

the  plaintiff  the  sum  of  $ . 

Second.  No  part  thereof  has  been  paid,  and  there  is  now  due  thereon  from  the 
defendants  to  the  plaintiff  the  sum  of  $ ,  with  interest  from  the day  of . 

[Add  prayer.^ 
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No.  457. 

Against  Warehouseman  for  Injury  to  Goods  by 

Negligence. 

First.  The  plaintiff  complains  of  the  defendant  for  that  on  the day  of , 

the  defendant  kept  a  warehouse  at ,  and  in  consideration  of  a  reward  then  paid  to 

him  by  the  plaintiff,  agreed  to  stow  and  safely  keep  in  said  warehouse  the  following 

goods,  viz.:  [describe  them']^  belonging  to  the  plaintiff,  of  the  value  of  $ ,  and 

the  defendant,  as  warehouseman,  then  received  said  goods. 

Second.  At  the  time  said  goods  were  delivered  to  the  defendant  the  plaintiff 
informed  him  that  it  was  necessary  for  their  preservation  that  they  should  be  kept  dry. 

Third.  The  defendant,  while  said  goods  were  in  said  warehouse,  negligently  per- 
mitted said  goods  to  become  wet,  whereby  the  same  were  soiled,  mildewed  and  greatly 
injured,  to  the  damage  of  plaintiff  in  the  sum  of  $ . 

[Add  prayer.] 

No.  458. 

Against  Warehouseman  for  not  Forwarding  Goods. 

First.  The  plaintiff  alleges  that  on  the day  df ,  said  defendant  was  a 

forwarding  agent  at  the  town  of ,  and  as  such  agent  kept  a  warehouse  for  the 

reception  of  goods  delivered  to  him  to  be  forwarded. 

Second.  Thereupon  on  said  day  said  plaintiff,  at  the  request  of  defendant,  deliv- 
ered to  said  defendant  at  said  warehouse  the  following  goods  and  chattels,  to  wit: 

[describe  them'],  the  property  of  plaintiff,  of  the  value  of  $ ,  to  be  by  said  defendant 

safely  kept  in  said  warehouse  until  the day  of ,  and  then  shipped  on for 

the  purpose  of  being  carried  to ,  for  a  reasonable  reward  to  be  paid  to  said 

defendant.  In  consideration  whereof  said  defendant  agreed  to  safely  keep  and  ship 
said  goods  at  the  time  and  in  the  manner  above  stated. 

Third.  The  defendant  then  received  said  goods  and  chattels  for  the  purpose  afore- 
said, and  could  have  shipped  the  same  at  the  time  and  in  t'v  manner  provided  in  said 

agreement,  but  neglected  to  deliver  said  goods  to ,  to  be  carried  to ,  for  a 

long  period,  to  wit: months,  by  reason  of  which  delay,  through  the  negligence 

and  carelessness  of  said  defendant,  said  goods  were  greatly  depreciated  in  value, 
to  wit:  in  the  sum  of  $ . 

The  plaintiff  has  sustained  damages  in  the  premises  in  the  sum  of  $ . 

[Add  prayer,] 

WASTE. 

No.  459. 

By  Heirs  v.  Doweress  for  Waste. 

First.  The  plaintiffs  allege  that  one  C  D  in  his  lifetime  was  seized  in  fee  of  the 
following  described  lands,  viz. :  [describe  tkem]. 

Second.  On  the day  of ,  being  so  seized  by  said  lands,  said  C  D  died 

intestate,  leaving  E  F,  the  defendant  herein,  his  widow,  who  thereupon  possessed  as 
her  dower  for  life  one part  of  said  lands,  viz.  :  [describe  lands  assij^ned]. 

Third.  The  plaintiffs  are  the  children  and  only  heirs  of  said  C  D,  and  from  the 
time  of  his  death  until  the  present  time  have  been  and  now  are  entitled  to  the  reversion 
in  said  premises. 
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Fourth.  The  defendant,  with  intent  to  injure  the  plaintiffs  in  their  reversionAry 

interests  in  said  premises,  on  or  about  the day  of ,  and  on  divers  other  days 

since  that  time  and  before  the  commencement  of  this  action,  wrongfully  and  without 
authority  cut  down  and  carried  away  from  said  premises trees,  of  the  value  of 

Fifth.  The  plaintiffs  have  thereby  sustained  damages  to  their  reversionary  estate 

in  said  premises  in  the  sum  of  $ . 

[Add  pray gr,'\ 

WARRANTY. 

No.  460. 

Warranty  of  Soundness.  ^ 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant,  as  an 

inducement  to  plaintiff  to  purchase  from  him  a  certain  horse  for  the  sum  of  $ , 

warranted  the  same  to  be  [staU  the  warranty  according  to  the  fact'\^  and  plaintiff, 
relying  upon  said  warranty,  purchased  said  horse  from  the  defendant  for  the  sum  xA 
$ ,  then  duly  paid. 

Second.  Plaintiff  avers  that  said  horse  at  the  time  of  said  sale  was  unsound  in  tiiis 
[state  wherein  it  was  unsound\  and  was  of  no  value  whatever.  [Tf  of  any  value 
state  the  same  according  to  thefaetJ\ 

Third.  The  plaintiff  has  incurred  necessary  expenses  in  attempting  to  cure  said 
horse  amounting  to  the  sum  of  $ . 

Fourth.  The  plaintiff  has  sustained  damages  in  the  premises  in  the  sum  of$ , 

[Add  prayer.] 

No.  461. 

Implied  Warranty  of  Title. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  defendant  sold  and 

delivered  to  the  plaintiff  [describe  property']  for  the  sum  of  $ ,  then  duly  paid,  it 

being  a  part  of  the  conditions  and  consideration  of  said  contract  that  defendant  was 
the  owner  of  said  goods»  and  could  transfer  the  title  to  the  same  by  a  sale. 

Second.  Plaintiff  avers  that  one  G  H  was  the  owner  of  said  goods  at  the  time  of 
said  sale,  and  afterward  recovered  possession  of  the  same  by  replevin,  and  said  goods 
were  wholly  lost  to  plaintiff,  the  defendant  at  the  time  of  said  sale  having  no  right  or 
authority  whatever  to  sell  the  same. 

Third.  The  plaintiff  has  sustained  damages  in  the  sum  of  $ . 

[Add  prayer.] 

No.  46». 

On  Warranty  to  Pack  Meat    for    a    Particular 

Market. 

First.  The  plaintiff  alleges  that  on  the day  of ,  the  plaintiff,  at  defend* 

ant's  request,  agreed  to  purchase  from  him  [one  hundred  boxes  of  bacon],  each  con- 
taining   pounds  at cents  per  pound,  amounting  in  the  aggregate  to  the 

sum  of  $ . 

*  As  to  what  constitutes  a  warranty  worth,  8  Neb.  281;  Patrick  v.  Ijeaeh, 
of  personal  property,  see  Little  v.  Wood-        8  Id.  53a 
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Second.  In  consideration  of  the  premises  the  defendant  then  promised  the  plaint- 
iff to  furnish  said  bacon  properly  preserved  and  packed  for  the  [Irish]  market,  and 
to  pack  it  properly  for  a  voyage  to  said  market. 

Third.  Relying  upon  said  promises  of  the  defendant,  the  plaintiff  purchased  said 
meat  for  the  price  and  upon  the  terms  and  conditions  aforesaid,  and  the  defendant 
furnished  under  said  agreement  one  hundred  boxes  of  bacon,  weighing  in  the  aggre* 

gate  ' pounds,  which  was  shipped  to  the  [Irish]  market,  but  was  so  negligently 

and  improperly  preserved  and  packed  that  by  reason  thereof  the  same  was,  without 
any  fault  of  plaintiff,  damaged  and  spoiled,  and  of  no  value  whatever. 

Fourth.  The  plaintiff  paid  for  shipping  the  same  the  sum  of  $ ,  and  lost  the 

profits  thereon,  amounting  to  the  sum  of  $ . 

Fifth.  The  plaintiff  has  sustained  damages  in  the  sum  of  $ , 

[Add  prayer.'^  y 

Mo.  463. 

Warranty  of  the  Amount  Due  on  a  Judgment  Assigned 

TO  Plaintiff. 

First.  The  plaintiff  alleges  that  said  defend^t,  on  the day  of ,  for  a 

valuable  consideration,  assigned  to  plaintiff  a  judgment  recovered  by  said  defendant 

in  the court  of county,  for  the  sum  of  $ ,  on  the day  of ,  in 

an  action  wherein  the  defendant  herein  was  plaintiff  and  C  D  defendant. 

Second.  As  an  inducement  for  plaintiff  to  purchase  said  judgment,  said  defendant 

did  then  and  there  warrant  that  there  was  due  thereon  from  said  C  D  the  sum  of  $ , 

and  plaintiff,  relying  upon  said  warranty,  did  then  and  there  purchase  said  judgment. 

Third.  At  the  time  of  the  assignment  of  said  judgment  to  plaintiff  it  had  been 
paid  in  full  to  the  defendant,  and  no  part  thereof  has  been  paid  to  plaintiff. 

Fourth.     The  plaintiff  has  sustained  damages  in  the  premises  in  the  sum  of 

$ 

[AddprayerJ\ 

WILLS. 

No.  464. 

By  Executor  and  Trustee  for  the  Construction  of 

A  Will. 

First.  The  plaintiff  alleges  that  on  the day  of ,  one  E  F,  of  Stockridge 

died  seized  of  an  estate  of  an  estimated  value  of  $ ,  leaving  a  will  duly  executed 

and  attested,  which  on  the day  of ,  was  d^  admitted  to   probate  in  the 

[county]  court  of county,  and  was  duly  recordeoas  required  by  law.  The  fol- 
lowing is  a  copy  of  said  will: 

[Copy  wi/i.'\ 

Second.  The  plaintiff  is  the  sole  executor  and  trustee  named  in  said  will,  and 
has  duly  qualified  as  such,  and  is  the  sole  trustee  thereunder. 

Third.  The*^p1aintiff,  as  executor  of  said  will,  has  paid  all  lawful  claims  against 

said  estate,  and  all  legacies  provided  for  in  said  will,  and  on  the day  of , 

duly  rendered  an  account  of  all  his  proceedings  in  the  settlement  of  said  estate  to  said 
probate  court,  which  account  was  settled  and  approved  by  the  court. 

so 
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Fourtti.  After  the  payment  of  the  lawful  claims  against  said  estate,  and  of  the 
legacies  given  by  said  will,  and  the  expenses  of  the  settlement  of  said  estate,  there 
remained  in  the  hands  of  the  plaintiff  no  residuary  estate  whatsoever  applicable  to  the 
purposes  of  the  trust  provided  for  in  the  sixteenth  section  of  said  will,  except  the  two 
tracts  or  parcels  of  land,  with  the  buildings  thereon,  in  the  sixteenth  section  of  said 
will  specifically  described,  which  are  of  the  value  of  not  less  than  $2o,ooa 

Fifth.  No  church  edifice  has  been  erected  upon  either  of  the  tracts  of  land  in  the 
sixteenth  section  of  said  will,  set  apart  for  that  purpose,  nor  has  any  application  ever 
been  made  to  the  plaintiff  for  the  occupation  jor  use  of  said  premises  for  the  erection 
of  said  church  edifice,  nor  have  any  steps  been  taken  by  any  person  or  persons, 
society  or  ecclesiastical  organization,  for  the  purpose  of  availing  themselves  of  the 
provisions  of  the  trust  by  said  sixteenth  section  intended  to  be  created. 

Sixth.  By  reason  of  the  failure  of  the  residuary  estate  as  contemplated  by  said 
sixteenth  section,  the  plaintiff  is  without  funds  or  the  means  of  raising  them  to  keep 
the.  house  named  in  said  sixteenth  section  properly  insured  or  to  make  the  repairs  upon 
said  house  necessary  to  keep  it  in  proper  and  tenantable  condition,  or  to  pay  the 
taxes  lawfully  assessed  against  the  premises,  or  the  assessments  properly  laid  thereon 
for  local  and  municipal  purposes,  and  the  taxes  already  assessed  against  said  premises 

have  remained  unpaid  for  a  series  of  years  and  now  amount  to  $ ,   bearing 

interest  at  the  rate  of per  cent. 

Seventh.  and ,  named  in  the  sixteenth  section,  have  both  deceased  since 

the  death  of  said  testatrix,  and  their  interests  under  the  provisions  of  the  will  have  ceased. 

Eighth.  The  following  persons  claim  to  have  some  interest  in  or  title  to  the 
premises  described  in  said  sixteenth  section  of  said  will,  to  wit :  [naming  them]^  as 
next  of  kin  and  heirs  of  said  [iestator\  deceased. 

Ninth.  Various  questions  have  arisen  and  various  claims  have  been  made'  by  the 
different  persons  hereinbefore  named  relative  to  the  construction,  validity  and  legal 
effect  of  certain  of  the  provisions,  devises  and  trusts  contained  in  said  will,  among 
which  are  the  following : 

First.  Whether  any  legal  effect  can  be  given  to  any  part  of  the  sixteenth  section 
of  said  will,  and  if  so,  what  ?  and  whether  all  or  any  part  of  said  section  is  or  is  not 
void ;  and  whether  any  portion  of  the  scheme  contemplated  by  said  section  can  be 
made  legally  operative. 

Second.  Whether  the  trust  made,  or  which  it  was  attempted  to  make  in  said 
section  is  valid  and  operative,  and  capable  of  being  carried  out  in  any  legal  mannert 
and  if  so,  how?  and  whether  the  trust  estate  thereby  created,  or  which  it  was 
attempted  to  create,  is  now  a  valid  and  subsisting  estate ;  and  whether  the  provision 
for  accumulation  therein  contained  is  a  legal  and  valid  provision,  and  if  not,  whether 
the  other  provisions  of  said  section  are  thereby  rendered  inoperative  and  void. 

Third.  Whether  the  trust,  which  it  was  sought  to  create  by  said  section,  is  or  is 
not  void  for  uncertainty,  indefiniteness,  and  a  failure  of  the  object  of  the  testatrix's 
bounty. 

Fourth.  In  the  event  of  said  trust  being  adjudged  to  be  inoperative  or  invalid, 
or  to  have  failed,  then  to  whom,  and  in  what  proportions,  and  in  what  manner,  the 
tracts  of  land  mentioned  are  to  be  conveyed;  or  whether  such  tracts,  or  either  of 
them,  revert,  or  in  right  or  in  law  belong  to  the  heirs  at  law  of  the  testatrix,  and  who 
such  heirs  are. 

Fifth,  The  plaintiff  is  ready  and  willing  to  convey  said  estate  as  the  same  shall 
appear  of  right  to  belong,  but  he  is  in  doubt  as  to  said  several  questions,  and  as  to 
the  true  construction  of  the  clauses  and  paragraphs  of  said  will  to  which  said  questions 
relate ;  and  by  reason  of  the  conflicting  claims  of  the  various  parties  in  interest  and 
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of  the  nncertainty  and  ambiguity  of  the  various  clauses  of  said  will  he  is  exposed  to 
sundry  suits  by  said  claimants,  and  to  loss  and  damage  therefrom. 

The  plaintiff,  therefore,  prays : 

First.  For  the  advice  and  protection  of  the  court  in  giving  a  construction  to  the 
several  clauses  and  provisions  of  said  will  in  respect  to  which  have  arisen  said  various 
claims  and  questions. 

Second.  An  adjudication  and  decree  settling  the  construction  of  said  will,  and 
directing  the  plaintiff  in  what  manner  he  shall  carry  its  trusts  into  execution,  so  that 
he  may  execute  the  same  properly  and  with  safety  to  himself,  and  for  such  other 
relief  as  equity  may  require. 

No.  465. 

By  Heirs  to  Set  Aside  a  Will. 

First  The  plaintiffs,  A  F  and  C  F,  complain  of  the  defendant  for  that  on  the 
day  of ,  one  E  F,  the  father  of  plaintiff,  but  now  deceased,  executed  an 


instrument  in  writing,  purporting  to  be  his  last  vrill  and  testament,  and  afterward, 
to  wit :  on  the  ■■  day  of ,  departed  this  life,  leaving  the  following  named  per- 
sons besides  the  plaintiffs  his  heirs  at  law  Igive  names]. 

Second.  The  plaintiffs  further  represent  that  said  £  F,  by  said  instrument  in 
writing,  purporting  to  be  his  last  will  and  testament,  professedly  bequeaths  all  his  estate 
as  follows  :  [siate  beqitests  as  in  will]. 

Third.  The  plaintiffs  further  represent  that  on  the  — -  day  of  —  •>  said  will  was 

admitted  to  probate  in  the  county  court  of county,  and  letters  testamentary 

thereon  were  granted  to  G  H  as  sole  executor  of  said  will,  who  then  and  there  took 
upou  himself  the  duties  of  executor  under  said  supposed  wilL 

Fourth.  The  plaintiff  allege  that  said  E  F,  at  the  time  he  executed  said  instru- 
ment purporting  to  be  his  last  will  and  testament,  was  not  of  sound  mind  and  mem- 
ory, but,  on  the  contrary,  was  in  his  dotage,  and  his  mind  and  memory  were  so  impaired 
as  to  render  him  entirely  incapable  of  making  a  will  or  making  a  proper  distribution 
of  his  property. 

Fifth.  The  plaintiffs  further  represent  that  the  defendants,  G  H,  I  J  and  K  L,  the 
only  legatees  in  said  pretended  will,  used  the  following  undue  means  and  false  and 
fraudulent  representations  to  induce  said  E  F  to  execute  said  instrument  in  writing 
[state  in  detail  what  improper  means  were  used],  and  that  said  improper  inducements 
and  influences  did  induce  said  E  F  to  execute  the  instrument  in  question,  and, the  said 
E  F,  at  the  time  of  executing  the  same,  was  in  fact  under  improper  restraint  from  the 
fraudulent  practices  of  said  defendants. 

The  plaintiffs,  therefore,  pray  that  said  instrument  in  writing,  and  the  probate 
thereof,  may  be  set  aside  and  declared  null  and  void,  and  declared  not  the  last  will  and 
testament  of  said  E  F,  deceased,  and  that  said  estate  may  be  distributed  among  the 
heirs  of  said  E  F  according  to  law,  and  for  such  other  relief  as  equity  may  require.  ^ 

'  In   many  states  the  statute  au-  thority  to  file  such  a  bill  is  derived  alone 

thorixes  the  filing  of  a  petition  in  equity  from  the  statute,  but  in  absence  of  any 

within  a  specified  time  after  a  will  is  ad-  legislation  to  the  contrary,  the  probate 

mitted  to  probate,  for  the  purpose  of  of  a  will  is  conclusive.  Tarver  v.  Tarver 

having  the  will  declared  null  and  void,  9  Peters,  174;  The  BroderickWill  Case, 

usually  upon  the  ground  that  the  testator,  21   Wall.  504;  I^ossemore  v.  Smith,  12 

from  old  ag^,  loss  of  memory,  etc.,  was  Neb.  343. 
incapable  of  making  a  wilL    The  au- 
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WITNESSES. 

No.  466. 

Against  Witness  for  Neglecting  to  Attend,  or 
Refusing  to  Produce  Papers,  etc. 

First  The  plaintitT  alleges  that  said  defendant  being  a  resident  of county, 

on  said  day  was  duly  served  with  a  subpoena  issued  out  of  the court  of  said 

county  at  the  instance  of  the  plaintiff,   requiring  said  defendant  to  appear  in  said 

court  on  the  —  day  of ,  [and  to  hring  with  him  his  book  of  original  entry  0/ 

accounts],  and  to  give  testimony  on  behalf  of  the  plaintiff  in  an  action  pending  therein 
in  which  the  plaintiff  herein  was  plaintiff  and  one defendant 

Second.  The  defendant  herein  was  a  material  witness  for  plaintiff  on  the  trial 
of  said  cause,  without  whose  evidence  he  could  not  safely  proceed  to  trial 

Third.  Said  defendant,  without  any  just  or  reasonable  excuse,  failed  and  neg- 
lected to  appear  at  said  trial  as  required  by  said  subpoena,  but  willfully  absented  him- 
self therefrom;  wherefore,  by  reason  of  said  absence  of  defendant,  the  plaintiff  was 
compelled  to  move  for  a  continuance  of  said  cause,  which  was  granted  by  said  court 
upon  the  payment  by  the  plaintiff  of  costs  of  suit  to  date,  amounting  to  the  sum  of 

$ ,  which  sum  was  paid  by  plaintiff,  and  said  cause  continued.     The  plaintiff  has 

sustained  damages  in  the  premises  in  the  sum  of  $ . 

[Addpruyer.] 


CHAPTER  XXIII. 


Forms  of  Answers. 

The  word  "  answer,"  under  the  code,  means  an  entire 
answer  as  a  distinct  pleading,  and  not  one  or  more  defenses  set 
up  in  an  answer.^  The  word  also  applies  to  the  several 
defenses  of  the  answer.  In  answering  a  petition  which  con- 
tains several  causes  of  action,  each  defense  pleaded  should 
refer  to  the  cause  of  action  which  it  is  intended  to  answer.* 
An  allegation  in  the  petition  that  defendants  "  assumed  and 
agreed*'  to  pay  the  claim  sued  on,  is  sufficiently  answered  by 
a  denial  that  they  "  assumed  and  agreed  to  pay  the  debt, 
though  stated  in  the  conjunctive  ;^  "and  allegations  in  the  peti- 
tion that  the  defendant  "  is  indebted  for  work,  labor  and  serv- 
ice,'* is  put  in  issue  by  a  denial  that  the  defendant  is 
"  indebted  to  the  plaintiff  for  work,  labor  and  service."  * 


*  Strong  V.  Sproul,  53  N.  Y.  497. 

*  Hindmanv.  Edgar,  lyPac.  R.  862. 
=*  Jones  V.  Eddy,  27  Pac.  R.   190. 

*  McLaughlin  v.  Wheeler,  47  N. 
W.  R.  816.  In  this  case  the  Supreme 
Court  of  South  Dakota  seem  to  have 
drawn  the  proper  distinction  between  a 
denial  and  negative  pregnant.  It  is  said 
that  "  the  second  cause  of  action,  the 
only  one  involved  in  this  contention,  is 
an  alleged  indebtedness  of  defendants  to 
plaintifls  **  for  woik,  labor  and  service  of 
the  said  plaintifls  performed  and  bestowed 
as  the  agents  of  and  for  the  said  defend- 
ants, and  on  their  retainer,  in  making 
sale  of  and  finding  a  purchaser  for  cer- 
tain mining  and  other  property  of  said 
defendants,  situate,"  etc.  TTie  answer  of 
defendants  was  subjected  to  some  criti- 
cism by  appellants,  and  an  effort  was 
made  to  limit  and  qualify  the  issue  app>ar- 
ently  raised  by  it ;  but  we  are  disposed  to 
treat  it  an  a  general  denial  of  the  cause  of 


action.  The  complaint  alleges  that  de- 
fendants  '*  are  indebted  to  the  said  plaint- 
iffs for  the  work,  labor  and  services, "  etc. , 
and  the  answer  denies  **  that  they  or 
either  of  them  are  indebted  to  the  said 
plaintiffs  or  either  of  them  for  work, 
labor  and  services,**  etc.  If  plaintiff 
had  pleaded  the  facts  out  of  which 
the  indebtedness  resulted  as  a  con- 
elusion,  a  denial  of  such  conclusion  would 
have  been  insufficient  to  make  an  issue, 
but,  having  alleged  the  indebtedness  as  a 
fact,  we  think  the  defendants  might  so 
treat  and  so  deny  it  in  their  answer.  The 
substantial  allegations  of  the  complaint 
are  that  "defendants  are  indebted,**  nn<I, 
if  the  answer  had  been  in  terms  a  general 
denial,  it  would  have  simply  denied  the 
indebtedness  and  tendered  the  same  Us\ie 
as  this  answer  does. 

Morrow  v.  Congan,  3  Abb.  Pr.  328; 
Quin  V.  Lloyd,  41  N.  Y.  349. 
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ThQ  answer  is  to  be  entitled  in  the  action,  and  should 
set  forth  the  name  of  the  court  and  county,  and  also  the  names 
of  the  parties,  plaintiflf  and  defendant.  Where  it  is  defensive 
merely,  no  prayer  for  relief  is  necessary.  Where,  however, 
the  defendant  seeks  affirmative  relief  against  the  plaintiflf  or  a 
co-defendant  he  should  pray  for  the  same  in  his  answer.  As 
heretofore  stated,  a  pleading  by  which  a  defendant  seeks  relief 
against  a  co-defendant  is  called  a  cross-p^ition  or  complaint. 
Properly  speaking  an  answer  is  a  defense,  counter-claim,  etc., 
to  the  plaintiff's  cause  of  action,  while  a  cross-petition  may  not 
be.  The  answer  or  other  pleading  must  be  subscribed  by  the 
party  or  his  attorney.  This  is  a  statutory  requirement,  and  is 
necessary  as  evidence  that  the  pleading  is  genuine.  The  firm 
name  of  the  attorneys  filing  the  answer  is  sufficient.  The 
tendency  of  the  courts  is  to  overlook  any  omission  of  this  kind, 
or,  when  a  motion  is  made  to  strike  the  pleading  from  the  files 
because  of  that  defect,  to  permit  the  pleadings  to  be  signed.  ^ 

No.  467. 

General  Denial. 


J 


In  the  [District]  Court  of County,  [Kansasl. 

A  B,  Plaintiff, 

V. 

C  D,  Defendant. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  denies  each  and  every 
allegation  therein  contained. 

C  D, 

By  William  Jones,  his  attorney. 
State  of  Kansas,  > 
County.      ) 

I,  C  D,  defendant  in  the  above  entitled  action,  do  solemnly  swear  that  the  facts 
stated  in  the  foregoing  answer  are  true,  as  I  believe.' 

C  D. 

Subscribed  in  my  presence,  and  sworn  to  before  me  this  — -  day  of  — -. 

E  F,  Clerk. 

^  Bank  of  Geneva  V.  Rice,  12  Wend.  sary  to  verify  the  pleadings,  the  answer 

424.     In  Hubbell  v.  Livingston,  i  Code  must  be  verified.     The  above  form  is 

.R.  63,  it  was  held,  properly,  no  doubt,  sufficient  unless  the  {heading  is  to  be  used 

that  the  signature  to  the  oath  was  a  suflli-  as  an  affidavit,  when  it  should  be  sworn 

cient  signing.  to  positively. 

>  In  those  states  where  it  is  neces- 
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Ko.  468. 

Answer  of  Lunatic.^ 

A  B,  Plainlifr, 

V. 

C  D,  a  person  of  ansound 
mind,  by  E  F,  his  [guard- 
ian],  defendant. 

The  defendant,  C  D,  a  person  of  unsound  mind,  by  £  F,  his  [guardian],  in 
answer  to  the  petition  of  the  plaintiff,  alleges  that  at  the  time  of  making  the  promise 

set  forth  in  said  petition,  to  wit,  on  the  —  day  of  ,  the  defendant  was  of 

unsound  mind  and  entirely  incapable  of  making  or  understanding  a  contract,  as  the 
plaintiff  well  knew. 

C  D,  by  E  F,  his  guardian. 

S  A,  attorney  for  defendant 
State  of 


County. 


\ 


I,  £  F,   of  C  D,  defendant,  a  person  of  unsound  mind,  do  solemnlf 

swear  that  the  facts  stated  in  the  foregoing  answer  are  true,  as  I  believe. 

EF. 

Subscribed  in  my  presence  and  sworn  to  before  me  this  -^—  day  of . 

G  H,  Clerk  of Court. 


J 


No.  469. 

Joint  Answer  of  Husband  and  Wife  in  Slander. 

A  B,  Plaintiff, 

V. 

C  D  and  £  D,  Defendants. 

The  defendants,  C  D  and  £  D,  husband  and  wife,  defendants,  in  answer  to  the 

petition  of  the  plaintiff,  allege  that  on  the  day  of ,  the  plaintiff  had  carnal 

intercourse  with  L  S  at ,  said  G  H  not  being  her  husband ;  that  on  the day 

of  ^— ,  she  again  had  carnal  connection  with  said  L  S  at ^     The  charge  set  forth 

in  said  petition,  therefore,  is  true. 

C  D  and  £  D. 

By  William  Jones,  their  attorney. 
[Vtri/icatwn.] 

No.  470. 

Answer  of   Husband  when   Sued   Jointly  with    His 
Wife  on  Her  Separate  Contract. 


J 


A  B,  Plaintiff 

V. 

C  D  and  £  D,  Defendants. 

The  defendant,  C  D,  in  answer  to  the  petition  of  the  plaintiff,  admits  that  he  is 
the  husband  of  £  D,  but  alleges  that  E  D,  his  wife,  is  carrying  on  the  [millinery] 


*  In  actions  where  questions  of  the  second  edition  of  "  Rogers  on  Expert 
lunacy,  negligence,  unskillfuhiess  and  Testimony  **  a  carefully  prepared,  com- 
the  like  are  involved,  the  reader  will  find        prehensive  and  reliable  work. 
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business  at ,  as  a  sole  trader  on  her  separate  account,  and  the  defendant  has  no 

interest  in  said  business ;  that  the  goods  d^cribed  in  the  petition  wve  purchased  by 
said  £  D  for  her  separate  business,  and  not  for  the  defendant 

No.  471. 

*  Answer  of  Joint  Defendants.  * 

A  B,  Plaintiff 

V. 

C  D,  E  F  and  G  H»  Defendants. 

The  defendants  above  named,  in  answer  to  the  petition  of  the  plaintiff,  deny  eadi 
and  every  allegation  therein  contained. 

\ 
No.  472. 

Answer  of  Infant. 

In  the  District  Court  of County. 

A  B,  Plaintiff, 

V. 

C  D,  an  infant,  by  E  F,  his 
guardian.  Defendant. 

The  defendant,  C  D,  is  an  infant  and  but  [sixteen]  years  of  age,  by  his 
guardian,  E  F,  in  answer  to  the  petition  of  the  plaintiff  denies  that  the  articles  fur* 
nished  to  the  defendant  as  set  forth  in  said  petition,  were  necessaries,  or  that  he  b 
liable  therefor. 

C  D,  by  E  F,  his  guardian. 

S  C,  attorney  for  defendant 

State  of ,  ) 

County.    ) 

If  E  F,  •  of  C  D,  an  infant,  defendant,  do  solemnly  swear  that   the 

facts  stated  in  the  forgoing  answer  are  true  as  I  believe. 

EF. 

Subscribed  in  my  presence  and  sworn  to  before  me  this Jay  of , 

GH,  Clerk  of  Court. 
No.  473. 

Answer   in  Abatement  and  to  the  Merffs.* 

a  B,  Plaintiff,    \ 

[ 
C  D,  Defendant  ) 

First.  The  defendant,  C  D,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that 
he  is  a  resident  of  county ;  that  in  an  action  pending  in  the court  of 

'  Ordinarily  any  one  of  the  defend-  merits,  it  is  probable  that  a  defendant 

ants  may  verify   a  joint    answer.     The  cannot  plead  a  counter-claim  or  set-off  in 

statute  of  the  state,  however,  must  be  excess  of  the  plaintiff's  demand,  and  ask 

consulted.  for  a  judgment  in  his  favor  for  a  specified 

*  While  an    answer  in   abatement  amount   without  waiving    his   pleas  in 

may  be  pleaded  with  a  defense  upon  the  abatement 
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county, ,  wherein  one  £  F  was  plaintifT,  and  L  H  defendant,  he  was  a  wit- 
ness in  said  casi,  and  while  attending  said  court  in county,  as  such  witness,  was 

served  with  summons  in  this  action,  and  the  court  has  no  jurisdiction  of  his  person. 
Second.  The  defendant    denies  each  and    every  allegation    contained  in  the 
petition. 

No.  474. 

Separate  Answer  of  One   Defendant  Sued  Jointly 

WITH  Others. 


J 


A  B,  Plaintiff, 

V. 

C  D,  E  F  and  G  H,  Defendants. 

The  defendant,  G  H,  in  answer  to  the  petition  of  the  plaintiff,  denies  each  and 
every  allegation  therein  contained. 


J 


No.  47ft. 

On  Counter-claim  or  Set-off. 

A  B,  Plaintiff, 

V. 

C  D,  Defendant. 

First.  [Plead  any  defenses  the  defendant  may  have  to  the  action.  ] 
Second.  The  plaintiff  is  indebted  to  the  defendant  in  the  sum  of  $         ,  upon  an 
account  as  follows:  [copy  account"],  which  goods  were  sold  and  delivered  by  the 
defendant  to  the  plaintiff  at  the  times  above  set  forth,  and  were  of  the  value  of 

* — . 

No  part  of  said  sum  has  been  paid,  and  there  is  now  due  thereon  from  the  plaint- 
iff to  the  defendant  the  sum  of  $ .  ^ 

The  defendant,  therefore,  prays  judgment  against  die  plaintiff  for  the  sum  of 
$ ,  with  interest  from  the day  of . 

No.  476. 

General  Denial  of  One  or  More  Causes  of  Action 
Where  Several  Causes  are  Joined  in  the 
Petition. 

The  defendant,  in  answer  to  the  [first]  [designate  the  number  of  the  cause], 
denies  each  and  every  allegation  therein  contained. 

No.  477. 

General  Denial  where  the  Defendant  is  Ignorant 
OF  THE  Facts  and  Therefore  Denies.  * 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff)  alleges  that  he  has  no 
knowledge  or  information  whereon  to  form  a  belief  as  to  the  matters*  stated  in  said 
petition,  and  therefore  denies  each  and  every  allegation  therein  contained. 

*  This  form  is  authorized  by  Tread-  from  the  public  records  or  upon  due  in- 
well  V.  Commissioners,  ii  O.  S.  183.  quiry,  an  answer  of  this  kind  will  be 
Where,  however,  it  is  evident  that  the  treated  as  a  sham  answer,  untrue  in  fact, 
defendant  can  ascertain  the  facts  either  and  liable  to  be  stricken  from  the  files. 
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No.  478. 

Specific  Denial. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  denies  [set  out  the 
material  facts  denied^  thus:]  t)ie  defendant  denies  that  he  had  due  notice  of  the  non- 
acceptance  of  the  bill  of  exchange  set  forth  in  plaintiff's  petition;  [or,  the  defendant, 
in  answer  to  the  petition  of  the  plaintiff,  denies  that  he  ever  indorsed  said  promissory 
note,  ect.]^ 

No.  479. 

Specific  Denial. 

The  defendant,  in  answer  to  the  petition  of  plaintiff,  denies  each  and  every  all^^a- 
tion  contained  in  paragraphs  numbered  one,  two,  three,  foun  and  six  of  said  petition. ' 

No.  480. 

Admission  of  Part  and  Specific  Denial  of  the 

Residue. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff  [does  not  deny]  {pr^ 
admits]  the  allegations  contained  in  the  first,  third,  fourth  and  sixth  paragraphs  of 
said  petition,  but  as  to  all  the  other  pan^raphs  in  said  petition  he  denies  each  and 
every  allegation  therein  contained. ' 

No.  481. 

Action  Brought  in  Wrong  County. 

.    The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  at  the  com- 
mencement of  this  action  he  was  not  a  resident  of  nor  within  the  county  of ,  nor 

was  service  of  summons  had  upon  him  therein. 
\_Second  defense.'] 

No.  482. 

Action  Brought  in  Wrong  County. 

The  defendant,  for  answer  to  the  petition  of  the  plaintiff,  alleges  that  the  lands 
and  tenements  described  in  said  petition,  and  for  the  recovery  of  which  the  action  is 
brought,  are  wholly  situate  in county. 


*  Whatever  in  the  petition  or  com- 
plaint is  not  denied  by  the  answer  is 
admitted.  Care  must  therefore  be  ex- 
ercised where  a  party  rests  his  defense 
upon  special  denial  to  see  that  it  is 
broad  enough  to  constitute  a  partial  or 
entire  defense.  A  denial  of  a  mere 
proposition  of  law,  containing  no  ele- 
ment oi  facty  raises  no  issue;  but  if  the 
proposition  of  law  contain  an  element 
of  fact  the  rule  is  different. 


*  It  is  not  a  denial  to  answer  that 
"  the  defendant  does  not  adroit** 

'  It  is  unnecessary  to  admit  certain 
facts.  The  above  form  is  admissible  only 
in  cases  where  theans\ier  would  appear  to 
be  inconsistent  or  equivocal  unless  there 
was  an  admission.  A  denial  should  be 
direct  and  unambiguous,  and  answer  the 
substance  of  each  direct  charge. 
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^  Mo.  4SS. 

Where  a  Court  of  the  United  States  Possesses 

Exclusive  Jurisdiction. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  this  action 
is  brought  to  recover  for  a  penalty  \pr  forfeiture^  alleged  to  have  been  incurred  under 
the  laws  of  the  United  States,  and  to  which  the  United  States  are  parties,  and  arising 

within  the  district  of ,  and  the  defendant,  at  the  commencement  of  this  action, 

was  and  still  is  a  resident  of  said  district. 

No.  484. 

By  a  Consul. 

The  defendant,  in  answer  to  the  petition  of  plaintiff,  alleges  that  at  the  commence- 
ment of  this  action  he  was  and  now  is  consul  of  the for  the  city  of ,  duly 

accredited  and  acknowledged  as  such. 

Mo.  4SS. 

Another  Action  Pending. 

The  defendant,  in  answer  to  the  petition  of  plaintiff,  alleges  that  at  the  time  this 
action  was  commenced  there  was  and  ever  since  has  been  and  now  is  another  action 

pending  in  the  district  court  of county ,  between  the  same  parties  as  in  this 

action,  and  for  the  same  cause  of  action  set  forth  in  the  petition  herein. 

Mo.  4S6. 

Infancy  of  the  Plaintiff. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  the  plaintiff 
is  an  infant  under  the  age  of  twenty-one  \if  a  female^  under  the  age  of  eighteen^  years, 
and  has  no  guardian  appointed  herein. 

Mo.  487. 

Coverture  of  the  Plaintiff. 

The  defendant,  in  answer  to  the  petition  of  plaintiff,  alleges  that  at  the  com- 
mencement of  this  action  the  plaintiff  was  and  now  is  the  wife  of  one  C  D,  now  liv- 
ing, and  that  this  action  does  not  in  any  way  concern  her  separate  property  or 
business. 

Mo.  488. 

Misnomer  of  Defendant. 

C  D,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  his  true  name  is  C  D, 
and  not  E  D,  as  set  forth  in  said  petition. 

Mo.  489. 

Misnomer  of  the  Plaintiff. 

The  defendant,   in  answer  to  the  petition  of  the  plaintiff,  alleges  that  said 

plaintiff  is  named  and  known  by  the  name  of ,  and  not  by  the  name  of ,  as 

set  forth  in  said  petition. 
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N0.4OO. 

Defect  of  Plaintiffs. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleged  that  the  cause  of 
action  set  forth  in  plaintiff's  petition  did  not  accrue  to  the  plaintiff  alone,  but  to  him 
and  [one  £  F^<is  ptirtnersy  cr]  one  E  F,  who  is  still  living. 

No.  491. 

Defect  of  Defendants. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  allies  that  the  cause  of 
action  set%  forth  in  plaintiff's  petition  did  not  accrue  to  the  plaintiff  against  (his 
defendant  alone,  but  jointly  with  one  G  H,  who  is  still  living. 

No.  499. 

The  Same  on  Joint  or  Partnership  Contract. 

The  defendant,  in  answer  to  the  plaintiff's  petition,  alleges  that  the  contract  on 
which  this  action  is  brought  was  not  made  by  the  defendant  alone,  but  [as  partners^ 
or\  jointly  with  one  £  F,  who  is  still  living. 

No,  498. 

Nonjoinder  of  the  Owner  of  the  Equity  of  Redemp- 
tion IN  AN  Action  to  Foreclose  a  Mortgage. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  on  or  about 

the day  of ,  and  after  the  execution  of  said  mortgage,  he,  by  a  deed  duly 

executed  and  delivered,  conveyed  said  mortgaged  premises  to  one  G  H,  who  still 
retains  the  title  to  the  same. 

No.  494. 

Assignment   of   Cause   of  Action   to  Third   Person. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  prior  to  the 

commencement  of  this  action,  to  wit :  on  or  about  the day  of ,  the  plaintiff 

assigned  the  subject  matter  of  this  action,  and  all  right,  title  and  interest  therein,  to 
one  G  H,  who  then  became,  and  ever  since  has  been,  the  owner  thereof. 

No.  49S. 

Statute  of  Limitations. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  the  cause 
of  action  stated  in  the  petition  did  not  accrue  within  [if  the  contract  is  in  writing\ 
[      ]  years  [if  verbal^  [         ]  years]  next  before  the  commencement  of  this  action.^ 

*  Where  it  does  not  appear  on  the  on  is  barred  by  the  statute  of  limitations, 
face  of  the  petition  that  the  claim  sued        the  statute,  if  relied  on,  must  be  pleaded. 
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No.  496. 

Infancy. 

The  defendant,  by  E  F,  his  guardian  ad  Htem^  in  answer  to  the  petition  of  the 
plaintiff,  alleges  that  at  the  time  of  making  the  contract  set  forth  in  said  petition  the 
defendant  was  an  infant  within  the  age  of  twenty-one  years  [eighteen  years^  ifafemaU\, 
being  at  that  time  but  —  years  of  age. 

Mo.  497. 

Coverture  of  the  Defendant. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiflf,  alleges  that  before  and 
at  the  time  of  making  the  contract  set  forth  in  said  petition  she  was  \and  now  is\  the 
wife  of  — ^»  now  living,  and  said  contract  did  not  concern  her  separate  property, 
trade  or  business. 

Mo.  498. 

Duress. 

• 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  at  the  time 
of  making  said  contract  \tn  writing\  set  forth  in  said  petition  he  was  imprisoned  by 

the  plaintiff  \and  others  in  collusion  wtth  him'\  in  the  town  of ,  in county, 

and  deprived  of  his  liberty  until,  by  force  and  restraint  of  said  imprisonment,  he  made 
said  contract  and  delivered  the  same  to  the  plaintiff 

Mo.  499. 

Adverse  Enjoyment. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  the  cause  of 
action  set  forth  in  plaintiff's  petition  did  not  accrue  within  ten  years  next  before  the 
commencement  of  this  action. ' 

Mo.  500. 

Adverse  Possession. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  the  cause 
of  action  set  forth  in  the  petition  did  not  accrue  within  [ten  years]  next  before  the 
commencement  of  this  action. 

Second.  That  on  the day  of >,  the  defendant  entered  into  possession  of 

said  premises  as  owner  thereof  [under  a  deed  from  A  B  to  him],^  and  has  continued  in 


'  Usually  it  is  not  necessary  for  the 
defendant  to  set  up  his  title  and  posses- 
sion, but  he  may  do  so  if  he  desires. 

*  The  possession  derives  its  character 
from  the  intent  of  the  occupant  in  enter- 
ing and  holding  possession.  There  are 
many  cases  that  hold  that  it  must  be 
commenced  under  color  or  claim  of  title, 
but  the  weight  of  authority  at  the  pres- 
ent time  seems  to  be  that  color  of  title  is 
not  essential  except  to  sustain  construct- 
ive ^session.    Wells  v.  Jackson  Mnfg. 


Co.,  48  N.  H.  491.  Color  of  title  is 
unnecessary  as  to  the  premises  actually 
occupied,  and  if  possession  is  contin* 
ued  for  the  time  fixed  by  the  statute,  it 
creates  a  complete  title  against  all  the 
world.  The  possession  must  be  unin- 
terrupted and  continuous  in  the  occu- 
pant or  those  under  whom  he  claims. 
Bowman  v.  Lee,  48  Mo.  335  ;  Dixon  v. 
Cook,  47  Miss.  220 ;  Horbach  v.  Miller, 
4  Neb.  46^7.  The  tendency  of  the 
courts  is  to  construe  the  statute  liber- 
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the  open,  notorious,  exclusive,  adverse  possession  of  said  land  until  the  present  time, 
and  has  cultivated  and  improved  the  same. 


No.  501. 

Claim  Against  an  Estate  not  Presented  for  Allow- 
ance Within  the  Time  Limited. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  on  the 

day  of ,  the  defendant  was  duly  appointed  by  the  county  court  of  county, 

administrator  of  the  goods  and  estate  of  [M^  decedent'\y  and  accepted  said  trust,  and 

thereupon  said  court  fixed  the day  of ,  as  the  time  for  creditors  to  present 

their  claims  against  said  estate  to  the  county  court  for  examination  and  allowance,  of 
which  due  notice  was  given  as  required  by  law.  Said  claim  was  due  at  the  time  of 
the  death  of  said  {decedent^  but  was  not  presented  for  allowance  within  [two]  years 
from  the  time  of  the  publication  of  the  aforesaid  notice,  and  is  therefore  barred. 

•  No.  502. 

Accord  and  Satisfaction. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  before  this 

action  was  brought,  and  after  said  cause  of  action  accrued,  to  wit :  on  the day 

of ,  *  the  defendant  delivered  to  the  plaintiff,  who  accepted  the  same  [state  what 

money  or  property  was  delivered^  of  value,  in  full  satisfaction  and  discharge  of  the 

debt  \pr  damages'\  by  the  plaintiff  demanded  in  his  petition. 

• 

No.  603. 

Release. 

[As  in  preceding  form  to  the  •.     Add:\ 

The  plaintiff,  in  consideration  of  the  sum  of  $ ,  released  and  discharged  the 

defendant  from  the  claim  set  forth  in  his  petition.  The  following  is  a  copy  of  said 
release : 

[Copy  release.'\ 

No.  504. 

Fraud  in  Procuring  Contract. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  allies  that  the 
instrument  set  forth  in  the  petition  upon  which  this  action  is  founded  was  procured 
from  the  defendant  by  the  plaintiff  by  fraud 'and  misrepresentation  in  this  [state  the 
particular  circumstances  constituting  the  fraud"].  That  said  representations  made 
by  the  plaintiff  were  false  and  untrue,  as  he  then  well  knew,  but  the  defendant, 
relying  upon  the  same,  executed  and  delivered  said  instrument  to  the  plaintiff. 

The  defendant,  therefore,  prays  that  said  instrument  may  be  declared  Yoid,  and 
be  delivered  up  and  canceled. 

ally  —  as  a  statute  of  repose.     A  posses-        tenant,  cannot  become  advene  so  long 
sion  commenced  in  subserviency  to  the        as  that  relation  exists, 
rights  of  the  true  owner  —  as  that  of  a 
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No.  505. 

Insanity  of  Defendant. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  at  the  time 
of  making  the  promise  set  forth  in  plaintiff's  petition  the  defendant  was  of  unsound 
mind  and  entirely  incapabte  of  making  or  understanding  a  contract,  as  the  plaintiff 
well  knew. 

No.  LOB. 

The  Statute  of  Frauds" as  to  the  Leasing  or  Sale  of 

Real  Estate. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  neither  the 
defendant,  nor  any  person  authorized  by  him,  ever  made  or  signed  any  contract,  or 
agreement,  or  note,  or  memorandum  thereof,  in  writing,  for  the  sale  [or  leasing]  of 
said  premises,  or  any  part  thereof,  to  the  plaintiff. 

No.  507. 

Where  Contract  Sued  on  is  Void  by  the  Law  of  the 

Place  Where  Made. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  the  contract 

set  forth  in  said  petition  was  not  made  in  this  state,  but  in  the  state  of ,  and  that 

by  the  laws  of  that  state  it  is  provided  that  [^o/y  the  statute  relied  on,  and  state  facts 

showing  that  the  contract  falls  within  its  provisions'],  and  said  contract  is  null  and 

void. 

No.  508. 

Tender  of  Payment. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  before  this 

action  was  brought,  to  wit :  on  the day  of ,  he  tendered  to  the  plaintiff,  in 

payment  of  said  indebtedness  [<?r/w»iw^ry  note\,  the  sum  of  $ ,  which  he  refused 

to  receive,  and  the  defendant  has  ever  since  been  and  still  is  ready  to  pay  said  sum  to 
the  plaintiff,  but  he  has  refused  to  receive  the  same,  and  the  defendant  now  brings  said 
sum  into  court  and  offers  the  same  to  the  plaintiff. 

No.  509. 

Compromise. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  before  this 

action  was  brought,  to  wit :  on  the  day  of :,  the  plaintiff  demanded  [the 

subject  of  the  action]  from  the  defendant,  which  he  refused  to  pay  because  \state 
facts  showing  that  the  claim  was  doubtful,  or  the  damages  unliquidated],  and  the 
parties  thereupon,  on  said  day,  compromised  said  claim,  the  defendant  paying  the 
plaintiff  the  sum  of  $  therefor,  which  he  accepted  in  full  satisfaction  and  discharge 

thereof. 

No.  510. 

Rescission  of  Contract. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  after  the 
contract  set  forth  in  the  petition  was  made,  and  before  any  breach  thereof,  it  was 
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expressly  agreed  between  the  plaintiff  and  defendant  that  said  contract  should  be 
rescinded  and  abandoned,  and  it  was  thereupon  rescinded  and  abandoned  accordingly. 

No.  011. 

Denial  of  iNCORPORAnoN.  ^ 

The  defendant,  in  answer  to  the  petition  herein,  denies  that  said  plaintiff  was  or 
now  is  incorporated,  or  is  a  cor];^ration. 

No.  519. 

Ultra  Vires. 

• 

First.  The  defendant,  in  answer  to  the  petition  herein,  alleges  that  said  corpora- 
tion was  created  for  the  following  purposes  and  none  others,  to  wit:  [state  the  powers 
of  the  corporution\. 

Second.  That  the  [state  what  is  sought  by  the  action  so  that  it  may  appear  to  he 
in  excess  of  the  power].  The  defendant  alleges,  therefore,  that  said  instrument  was 
executed  without  authority,  and  is  null  and  void,  and  of  no  effect. 

No.  518. 

Unauthorized  Acceptance  in  Name  of  Corporation. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  A  B,  who 
accepted  the  [draft]  in  the  defendant's  name,  set  forth  in  the  petition,  had  no  authority 
to  accept  the  same,  and  that  such  acceptance  was  made  without  the  consent  or 
authority  of  the  defendant,  and  without  any  consideration. 

No.  514. 

Discharge  in  Bankruptcy. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  on 

the day  of ,  he  filed  a  petition  in  the  district  court  of  the  United  States  for 

the  district  of ,  setting  forth  a  list  of  his  creditors  and  their  respective  placet  of 

residence,  and  the  amount  due  each,  and  also  an  inventory  of  his  property,  rights, 
credits  and  effects  of  every  kind  and  nature,  and  alleging  that  he  was  a  reiudent  and 
citizen  of  the  district  of ,  and  was  owing  debts  which  had  not  been  created  in  conse- 
quence of  a  defalcation  as  a  public  ofBcer,  or  as  an  executor,  administrator,  guardian, 
or  trustee,  or  while  acting  in  any  other  fiduciary  capacity,  and  that  he  was  unable  to 
pay  said  debts,  which  petition  was  duly  veriBed  by  his  oath,  and  prayed  to  be  declared 
a  bankrupt  by  a  decree  of  said  court,  and  discharged  from  the  payment  of  saki 
debts. 


^  A  general  denial  does  not  put  in  &  A.  on  Corporations,  $  633,  and 

issue  the  existence  of  the  corporation.  cited  in  notes.     A  distinction  seems  to  be 

This  must  be  denied  specially.     By  de-  made  in  some  of  the  cases  against  foreign 

murring  generally,  pleading  to  the  merits,  corporations,    apparently   without   rea- 

the  defendant  virtually  admits  the  legal  son.     Id. 
capacity  of  the  plaintiff  to  sue.     Angell 
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Second.  That  afterward,  to  wit:  on  the day  of ,  the  defendant  was  by 

said  court  dnly  adjudged  a  bankrupt,  and  afterward,  on  the day  of ,  he  filed 

his  petition  in  said  court  praying  for  a  discharge  from  all  his  debts,  and  certificate  of 
said  discharge.     The  creditors  of  the  defendant  and  all  parties  in  interest  were  duly 

notified  to  appear  on  the day  of  — ,  and  show  cause,  and  the  defendant,  having 

fully  complied  with  all  the  requirements  of  the  act  of  congress  in  relation  thereto,  and 

the  orders  of  the  court,  was  on  the day  of ,  duly  declared  by  said  court 

entitled  to  his  discharge  from  his  debts  and  a  certificate  thereof,  and  a  decree  was 
then  and  there  rendered  by  said  court  discharging  the  defendant  from  all  his  debts. 

Third.  The  cause  of  action  set  forth  in  the  plaintiff's  petition  was  due  and 
owing  to  the  plaintiff  before  the  defendant  filed  said  petition  and  was  declared  a  bank- 
rupt, and  said  debt  was  one  provable  against  his  estate  in  bankruptcy,  and  from 
which  he  was  discharged  by  said  proceedings  in  bankruptcy,  and  was  not  created  in 
consequence  of  a  defalcation  of  a  public  office,  or  as  an  executor,  administrator, 
guardian,  or  |rustee,  or  while  acting  in  any  other  fiduciary  capacity. 

No.  515. 

Arbitration. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  after 
the  accruing  of  the  cause  of  action  set  forth  in  said  petition,  and  before  the  commence- 
ment of  this  action,  to  wit :  on  the day  of ,  the  plaintiff  and  defendant  by 

mutual  agreement  submitted  all  and  every  cause  of  action  existing. between  them, 
including  that  set  forth  in  the  petition,  to  £  F  and  G  H,  who  were  to  make  and 
publish  their  award  in  writing  on  or  before  the day  of . 

Second.  Said  £F  and  G  H  thereupon  entered  upon  their  duties  as  arbitrators,. 

and  after  hearing  the.  plaintiff  and  defendant  and  the  evidence  adduced,  on  the 

day  of ,  made  and  published  their  award  in  writing,  of  which  the  plaintiff  then  > 

had  due  notice.  ' 

The  following  b  a  copy  of  said  award  : 

ICopy  award,] 

Third.  The  defendant  has  duly  performed  all  the  conditions  of  said  award  on  hlS- 
part  to  be  performed. 

No.  516. 

Fraud  in  Obtaining  Judgment. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  the 
judgment  set  forth  in  said  petition  was  obtained  by  the  plaintiff  agaitist  the  defendants 
by  fraud  and  misrepresentation,  in  this  —  that  the  plaintiff,  after  the  commencement 
of  the  action  upon  which  said  judgment  was  obtained,  fraudulently  represented  to  the 
defendant,  for  the  purpose  of  preventing  him  from  defending  said  action,  that  he  was^ 
about  to  dismiss  said  action,  and  that  he  would  not  further  prosecute  the  same,  and 
that  the  defendant  need  not  employ  an  attorney  nor  pay  any  further  attention  to  it. 

Second.  The  defendant,  relying  upon  said  representations  of  the  plaintiff,  failed 
to  employ  an  attorney  or  to  appear  at  the  next  term  of  said  court  to  defend. said 
action. 

Third.  The  plaintiff  fraudulently  appeared  at  the  next  term  of  said  court,  and, 
without  the  knowledge  of  the  defendant,  prosecuted  said  action,  and. obtained  said 
judgment  against  the  defendant  by  default. 
St 
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Fourth.  The  defendant  was  not  indebted  to  the  plaintiflf  in  the  sum  claimed  in 
said  petition,  for  which  judgment  was  rendered,  nor  in  any  sum  whatever,  and  has  a 
complete  defense  to  said  action.  ^ 

No.  S17. 

Want  of  Jurisdiction  in  Obtaining  Judgment. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiflf,  alleges  that  no  summons 
was  served  upon  him  in  the  action  set  forth  in  the  petition  upon  which  said  judgment 
was  obtained,  nor  did  he  appear  in  said  action  either  in  person  or  by  attorney;  and 
the  court  had  no  jurisdiction  whatever. 

No.  518. 

Want  of  Jurisdiction  in  Obtaining  Judgment. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  when 
the  action  was  commenced  upon  which,  the  judgment  set  forth  ix  the  petition  was 
recovered,  the  plaintiff  was  a  non-resident  of  the  state  of and  absent  therefrom. 

Second.  The  defendant  never  appeared  in  said  action,  either  personally  or  by  an 
attorney,  and  was  never  served  with  summons  therein.' 

No.  019. 

Failure  of  Consideration 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  the 

promissory  note  set  forth  in  said  petition  was  given  for ,  which  the  plaintiff 

sold  and  delivered  to  the  defendant,  and  for  no  other  consideration  whatever. 

Second.  The  plaintiff  had  no  title  to  said at  the  time  he  sold  and  delivered 

the  same  to  the  defendant,  but  it  was  the  property  of ,  who  on  the day  of 

'— ,  claimed  said  property  and  recovered  the  same  in  an  action  of  replevin. 

Tl^ird.  The  defendant  has  therefore  received  no  consideration  for  said  note. 

•No.  5S0. 

Want  of  Consideration  when  Promissory  Note  has 

BEEN  Transferred. 

First.  The  defendant  in  answer  to  the  petition  of  the  plaintiff,  alleges  on  infor- 
mation and  belief  that  the  plaintiff  purchased  said  note  on  or  about  the day  of 

^— ,  and  after  said  note  had  become  due. 

Second.  The  defendant,  further  alleges  that  said  note  was  made  and  delivered  by 

the  defendant  to in  consideration   of  a  certain  patent  right   for  a  pretended 

improved  buggy  spring  which  said represented  was  a  new  and  valuable  improve- 
ment in  buggy  springs,  and  of  the  value  of  $ ,  and  the  defendant,  relying  vpon 

*  It  should  appear  that  the  party  f  §  88,  89.  See  Eaton  v.  Hasty,  6  Neb. 
asking  the  aid  of  equity  against  the  en-        419. 

forcement  of  the  judgment  has  a  good  *  A  judgment  in  rem  is  not,  in  an* 

defense  to  the  claim  upon  which  the  ac-  other  state,  vf&CL prima  facie  evidence  of 
tion  was  founded.   High  on  Injunctions,        debt.    Arndt  v.   Arndt,   15    Obio,  3^ 

Wells'.  Res  Adjudicata«  page  504. 
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said  representations,  purchased  said  patent  right  of  said  ^—  and  made  and  delivered 
to  him  the  note  in  question,  the  sole  consideration  therefor  being  said  patent  right. 

Third.  Said  patent  right  was  void  for  want  of  novelty,  and  no  improvement 

whatever  on  former  methods  of  prepwiring  buggy  springs,  as  said M'ell  knew  at 

the  time  of  said  sale,  and  was  of  no  value  whatever,  and  the  defendant  has  received 
no  consideration  for  said  note. 

Fourth.  The  defendant  denies  each  and  every  allegation  in  the  second,  third, 
and  fourth  paragraphs  in  said  petition. ' 

No.  521. 

Acceptance   for   Accommodation   of   the   Plaintiff. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  he 
accepted  the  1^11  set  forth  in  said  petition  for  the  sole  accommodation  of  the  plaintiff, 
and  that  there  was  no  value  or  consideration  /or  the  acceptance  or  payment  thereof 
by  the  defendant. 

No.  529. 

Novation  by  Substitution  of  New  Creditor. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  on  or 

about  the day  of ,  the  plaintiff  requested  him  to  make  and  deliver  to  E  F 

the  defendant's  promissory  note  for  the  sum  of  $ ,  payable  to  said  E  F  or  order, 

the  same  to  be  in  full  discharge  of  the  defendant's  debt  to  the  plaintiff  of  the  amount 
set  forth  and  claimed  in  said  petition. 

Second.  In  pursuance  of  said  request  of  the  plaintiff  the  defendant  on  said  day 

made  and  delivered  his  promissory  note  for  the  sum  of  $ to  said  E  F,  who 

accepted  the  same. 

No.  523. 

Part  Payment,  and  Deficiency  in  Goods  Exceeding 

THE  Balance. 

First  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  on  the 

day  of  — ,  he  paid  to  the  plaintiff  the  sum  of  $ on  account  of  the  goods 

set  forth  in  said  petition,  and  that  he  redelivered  to  the  plaintiff  the  following  articles 
therein  described  [describe  th^m]^  of  the  value  of  $ . 

[Second  de/ente.'] 

First  As  a  second  defense  the  defendant  alleges  that  among  the  articles  furnished 

by  the  plaintiff  to  the  defendant,  and  included  in  said  petition,  were  one ,  three 

^  four ^  which  were  charged  in  gross  at  the  sum  of  $ 

Second.  It  was  agreed  between  the  plaintiff  and  defendant  that  [set  out  the 
contract  in  detai/'}. 

Third.  Said  goods  upon  examination  were  found  to  be  imperfect,  and  did  not 
conform  bo  the  quality  of  goods  purchased,  in  this :  [sUite  the  defects'\y  and  the 
defendant  at  once  notified  the  plaintiff  to  take  said  goods  away  and  replace  them 

^  This  form  of  pleading  in  the  first       positive   information   as   to   the   facts 
paragraph  seems  to  be  permissible  in        alleged. 
cases  where  the  pleader  can  have  no 
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with  unobjectionable  goods,  which  he  then  refused  and  still  refuses  to  do,  although 
the  defendant  at  all  times  has  been  and  still  is  ready  to  deliver  the  same  to  him. 

Fourth.  Said  goods,  if  perfect  and  conformed  to  the  contract,  would  be  of  the 
value  of  $ ,  but  are  worth  not  to  exceed  the  sum  of  $ . 

The  defendant,  therefore,  prays,  etc. 

No.  084. 

Counter-claim,  Breach  of  Warranty. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  the 
note  set  forth  in  said  petition  was  made  and  delivered  by  the  defendant  to  one  £  F, 
at  that  time  the  agent  of  the  plaintiff,  and  in  exchange  for  the  following  goods: 
[describe  them]^  sold  by  sample  to  the  defendant  by  said  E  F,  as  such  agent  of  the 
plaintiff.  • 

Second.  Said  goods  were  delivered  to  the  defendant  on  the  — -  day  of , 

but  did  not  correspond  with  the  samples  in  this  [state  wherein  they  failed  to  corre- 
spond'\,  and  were  worth  not  to  exceed  $ . 

Third.  As  soon  as  defendant  discovered  that  said  goods  were  not  of  as  good 
quality  as  the  samples  he  notified  said  agent  [or  the  plaintiff]  thereof,  and  offered  to 
return  said  goods,  and  is  still  ready  to  do  so.  / 

The  defendant,  therefore,  prays  that  $ ,  the  amount  of  said  damages  sustained 

by  him,  may  be  deducted  from  the  amount  of  said  note. 

No.  5X5. 

On  Note  Given  for  Diseased  Horse.     Damages. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that 
said  note  was  given  for  a  horse  purchased  by  the  defendant  of  the  plaintiff,  and  that 
the  plaindff,  in  making  said  sale,  represented  to  the  defendant  that  he  was  well 
acquainted  with  the  diseases  of  horses,  and  that  said  horse  was  entirely  free  from 
disease;  and  the  defendant,  being  unacquainted  with  the  diseases  of  horses,  and 
rel3ring  upon  said  representations  of  the  plaintiff,  purchased  said  horse. 

Second.  The  defendant,  at  the  time  he  purchased  said  horse,  was  about  to  open 

a  livery  stable  in  the  town  of ,  and  was  the  owner  of  twenty  horses,  to  be  used 

in  said  business  at  said  stable,  and  desired  to  use  the  horse  purchased  of  the  plaintiff 
with  his  other  horses,  of  which  the  plaintiff  was  duly  notified  at  the  time  of  said  sale. 

Third.  Said  horse  was  not  free  from  disease  at  the  time  the  plaintiff  purchased 

the  same,  but  was  diseased  with ,  which  is  contagious,  and  before  the  defendant 

had  knowledge  that  said  horse  was  diseased,  and  while  being  kept  in  the  same  stable 
with  his  other  horses,  the  latter  caught  the  disease  from  contact  with  the  horse  pur- 
chased from  plaintiff,  and  [state  special  damages^. 

Fourth.  By  reason  of  which  the  defendant  has  sustained  damages  in  the  sum  of 
$ ,  which  he  prays  may  be  deducted  from  the  amount  of  said  note. 

No.  596. 

By  Surety  Alleging  that  the  Payee  has  Extended 

THE  Time  of  Payment. 

The  defendant,  in  answer  to  the  petidon  of  the  plaintiff,  alleges  that  about  the 
time  of  the  maturity  of  said  tfote,  to  wit :  On  or  about  the  -— —  day  of ,  the 
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plaintiff,  for  a  valuable  consideration,  and  without  the  consent  of  the  defendant, 
entered  into  an  agreement  with  [M^  maker],  whereby  he  a^eed  to  extend,  and  did 
extend  the  time  for  the  payment  of  said  note  until  the day  of . 

Mo.  527. 

By  Surety  Asking  to  be  Subrogated  to   Securities 

IN  THE  Hands  of  the  Plaintiff. 

First.  The  defendant,  £  F,  in  an  answer  to  the  plaintiff's  petition,  alleges  that 
the  note  set  forth  in  said  petition  was  signed  by  the  defendant  as  surety  for  [M^  co^ 
defendant^  as  the  plaintiff  well  knew. 

Second.  On  the day  of ,  said  [co-defendani'\,  to  secure  the  payment  of 

said  note,  executed  and  delivered  to  the  plaintiff  a  mortgage  upon  the  [^describe 
premises']^  which  security  the  plaintiff  still  holds,  and  which  is  ample  to  pay  the 
plaintiff^s  claim. 

Third.  The  [cO'defendant'\  is  insolvent  and  entirely  unable  to  pay  said  note, 
except  as  the  amount  thereof  may  be  made  from  said  mortgaged  property. 

Fourth.  On  the day  of ,  the  defendant  offered  to  pay  said  note,  with 

interest  and  costs  to  that  date,  and  demanded  of  the  plaintiff  an  assignment  of  said 
mortgage,  but  the  plaintiff  refused  to  assign  the  same  to  defendant,  alleging  that  he 
holds  said  mortgage  as  security  for  another  note  held  by  him  against  [^the  co-defendant], 

[Fifth.  The  plaintiff  is  a  non-resident  of  this  state,  and  the  defendant  will  be 
remediless  unless  said  mortgage  is  assigned  to  him  as  security.] 

The  defendant,  therefore,  prays  that  upon  his  paying  said  note  with  interest  and 
costs  the  plaintiff  may  be  required  to  assign  said  mortgage  to  him,  and  for  such  other 
relief  as  equity  may  require. 

Mo.  5S8. 

Building  Contract,  Work  not  Completed. 

First.  The  defendant,  in  answer  to  the  petition  of  plaintiff,  alleges  that  the 
work  set  forth  in  said  petition  was  performed  under  a  contract,  of  which  the  following 
is  a  copy : 

\_C0py  contract.] 

Second.  The  plaintiff  has  not  completed  said  work  in  accordance  with  said  con- 
tract in  this  {state  in  what  the  failure  consists]^  and  said  work  is  still  incomplete  and 
unfinished. 

[Third.  The  defendant  has  obtained  no  certificate  from  A  B,  the  architect  men- 
tioned in  said  contract,  that  said  contract  has  been  completed  to  his  satisfaction.] 

Mo.  0SO. 

Failure  to  Obtain  Architect's  Certificate. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  the  work  set 

forth  in  said  petition  was  to  be  completed  in  a  good,  workmanlike  manner  by  the 

day  of ,  to  the  satisfaction  of ,  the  architect  agreed  upon  in  said  contract, 

and  his  certificate  obtained  by  the  plaintiff  that  the  same  was  completed  to  his  satisfac- 
tion. But  said  work  is  still  incomplete  and  unfinished,  and  said  plaintiff  has  not 
obtained  the  certificate  of  said  architect  that  said  work  is  finished  as  provided  in  said 
agreem<»^t. 
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No.  580. 

Departure  from  Guaranty  of  Payment  of  Goods 

Sold  to  Third  Party. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  all^;es  that  he  did 
not  agree  to  be  answerable  to  the  plaintiff  for  goods  sold  generally  and  without  limit 

to ,  but  only  for  the  bill  of  goods  sold  to  said  on  the day  of , 

amounting  to  the  sum  of  $ ,  and  did  not  agree  to  be  answerable  for  the  price  of 

the  goods  set  forth  in  said  petition. 

Second.  The  defendant  denies  each  and  every  allegation  in  the  second  paragraph 
of  said  petition. 

No.  5S1. 

Alteration  of  Contract. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  after  the 
making,  signing  and  delivering  of  said  contract  [or  promissory  note],  the  plaintiff, 
without  the  consent  or  knowledge  of  the  defendant,  willfully  altered  the  same  in  a 
material  part,  as  follows  :  [siaU  the  alteration^.  The  defendant  denies  that  the  con- 
tract set  forth  in  said  petition  is  the  contract  of  the  defendant. 

No.  532. 

Policy  Obtained  by  Misrepresentation. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  the  defend* 
ant  was  induced  to  make  and  subscribe  the  policy  set  forth  in  the  petition  by  the 
fraudulent  misrepresentations  made  by  the  plaintiff  to  the  defendant  of  the  following 
facts  material  to  said  risk,  and  material  to  be  known  to  the  defendant,  viz.:  \slate  mis* 
representatum\. 

No.  538. 

Fraud  in  Obtaining  Policy  of  Life  Insurance. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  [the 
insured^  in  order  to  induce  the  defendant  to  make  and  subscribe  said  policy  of 
insurance,  falsely  and  fraudulently  represented  to  defendant  that  at  the  time  of  the 
delivery  of  his  declaration  to  the  defendant  he  was  in  good  healdi,  and  was  nut  affected 
with  any  hereditary  or  other  disease  tending  to  shorten  life,  and  the  defendant,  relying 
upon  said  representations,  issued  said  policy. 

Second.  [The  insured']  was  not  then  in  a  good  sta{e  of  health,  bat  had  been 
and  was  afflicted  with  \_br(mchitis\y  a  disease  that  does  tend  to  shorten  life,  which 
facts  the  plaintiff  well  knew  when  he  made  such  representations,  but  of  which  the 
defendant  had  no  knowledge. 

No.  534. 

Eviction  as  a  Defense  in  an  Action  for  Rent. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  on  the 

day  of ,  and  after  the  making  of  the  lease  set  forth  in  said  petition,  and  before 

any  part  of  the  rent  denumded  in  said  petition  became  due,  the  plaintiff,  with  force 
and  arms,  entered  upon  said  premises  and  ejected  and  expelled  the  defendant  there- 
from, and  has  since  kept  him  out  of  the  possession  thereof. 
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No.  035. 

Surrender  of  the  Lease. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  on  the 

day  of ,  and  after  the  making  of  the  lease  set  forth  in  said  petition,  and 

before  any  part  of  the  rent  demanded  in  said  petition  became  due,*  the  defendant 
surrendered  said  premises  and  all  his  right,  tide  and  interest  in  said  lease  to  tlie 
plaintiff,  who  accepted  the  same,  and  has  since  had  possession  of  said  premises. 

No.  586. 

Lessor  Accepted  Assignee  of  Lessee  as  Tenant. 

First  Follow  the  preceding  form  to  the  *,  then  add 


The  defendant  duly  assigned  all  his  right,  title  and  interest  in  said  lease  to  one 
£  F,  who  thereupon  took  possession  of  said  premises  under  said  lease. 

Second.  On  the day  of ,  the  plaintiff  was  duly  notified  of  said  assign- 
ment, and  thereupon  agreed  to  accept  said  £  F  as  his  tenant  of  said  premises,  and  to 
look  solely  to  him  for  the  rent  thereof. 

No.  587. 

Denial  that   the   Plaintiff   Duly    Performed   on 

His  Part. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  denies  that  the  plaintiff 
has  performed  the  conditions  of  said  agreement  on  his  part,  but,  on  the  contrary,  he 
has  wholly  failed  to  perform  the  same,  [or  state  specifically  wherein  he  has 
failed y  as  in  a  petition^ 

No.  538. 

Where  the  Failure  of  the  Plaintiff  Prevented   the 

Defendant  Performing. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  at  the 
time  of  making  the  contract  set  forth  in  said  petition,  and  as  a  part  of  the  consider- 
ation therefor,  the  plaintiff  was  to  build  the  mill-house  complete  and  have  it  ready 

for  the  machinery  by  the day  of .     The  defendant  was  thereupon  to  furnish 

the  machinery  for  said  mill  and  the  lumber  and  material  necessary  for  putting  up  said 
machinery,  and  have  the  same  completed  on  or  before  the day  of . 

Second.  The  plaintiff  wholly  failed  to  erect  said  mill-house,  and  on  or  about  the 

day  of ,  the  defendant  requested  said  plaintiff  to  erect  the  same,  which  he 

then  refused  and  still  refuses  to  do,  whereby  the  defendant  was  prevented  from  per- 
forming said  contract. 

No.  530. 

Performance  on  the  Part  of  the  Defendant. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  on  or  about 

the day  of ,  he  made  and  delivered  [or  tendercd\  to  the  plaintiff  the — — 

described  and  set  forth  in  said  petition,  and  ever  since  has  been  and  now  is  ready  and 
wilHng  to  deliver  the  same  to  the  plaintiff. 
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No.  540. 

Denial  of  Refusal  to  Marry  on  Request. 

The  defendant,  in  answer  to   the   petition  of  the  plaintiff,  denies  that  he  has 

refused  to  marry  the  plaintiff,  but  alleges  that  since  the day  of ,  he  has  at  all 

times  been  and  now  is  ready  and  willing  to  marry  her,  as  she  well  knew. 
I 

No.  041. 

Bad  Character  of  the  Plaintiff. 

Tlie  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  at  the  time 
of  making  the  promise  set  forth  in  the  petition  ihe  plaintiff  was  unchaste,  and  gen. 
erally  reported  among  those  intimately  acquainted  with  her  so  to  be,  but  the  defendant 
at  that  time  was  wholly  ignorant  that  such  was  her  cliaracter,  and  as  soon  as  he  was 
informed  thereof  he  refused  to  marry  her. 

No.  548. 

MiSCONPUCT  OF  THE  PLAINTIFF. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  after  the 

making  of  the  promise  set  forth  in  said  petition,  to  wit:  on  the day  of ,  the 

plaintiff,  without  the  knowledge  or  connivance  of  tlie  defendant,  had  carnal  connection 
with  one  C  D,  at  the  residence  of  one  A  B,  and  the  defendant,  upon  being  informed 
thereof,  refused  to  marry  her. 

No.  543. 

Justifying  Seizure  of  Goods. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  at  the 

time  of  taking  said  goods  mentioned  in  said  petition  he  was  the  sheriff  of 

county. 

Second.  .At  the term  of  the court  of county,  one  A  B  com- 
menced an  action  of  replevin  against  C  D  to  recover  the  possession  of  the  guods 
described  in  the  petition,  and  an  order  of  delivery  was  duly  issued  in  said  cause,  of 
which  the  following  is  a  copy :  \copy  order  of  delivery'\^  and  was  delivered  to  the 
defendant,  who  thereupon  seized  said  goods  under  said  order,  and  upon  the  execution 
and  delivery  to  him  of  the  following  undertaking  \copy  undertaking]  by  the  said  A  B, 
which  was  duly  approved,  redelivered  said  goods  to  the  said  A  B. 

Third.  The  defendant  took  and  delivered  said  goods  under  said  proceedings  in 
replevin,  and  in  no  other  manner. 

No.  544. 

Justification   Under  Execution. 

First  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  at  the 

term  of  the  district  court  of county,  one  A  B  recovered  a  judgment  against 

C  D  for  the  sum  of  $ ,  and  for  $ costs  of  suit,  and  that  on  the day  of 

,  an  execution  in  due  form  of  law  was  duly  issued  out  of  said  court  and  directed 

to  the  defendant,  who  at  that  time  was  the  sheriff  of  said  county,  for  service.  The 
following  is  a  copy  of  said  execution : 
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[Copy  execution. "[ 

Second.  Said  execution  was  thereupon  delivered  to  the  defendant,  who,  as  sheriff 
of  said  county,  levied  the  same  upon  the  goods  and  chattels  mentioned  in  said  peti- 
tion, which  goods  at  the  time  qf  said  levy  were  the  property  of  {the  judg^ment  debtor]. 

Third.  The  defendant  denies  each  and  every  allegation  in  [second]  and  [third] 
paragraphs  of  said  petition. 

No.  545. 

Recapture  of  Debtor  After  an  Escape. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  said 
[dedtor\  wrongfully  and  without  the  privity  or  consent  of  the  defendant  made  his 
escape  from  the  custody  of  the  defendant. 

Second.  On  the day  of ,  and  before  the  commencement  of  this  action, 

the  defendant  captured  and  retook  said  [debtor]  into  his  custody,  where  he  has  ever 
since  been  held  under  the  process  set  forth  in  said  petition. 

No.   546. 

Lien  for  Storage. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  on  the 

day  of ,  the  plaintiff  deposited  the  goods  set  forth  in  said  petition  with  the 

defendant  as  warehouseman,  to  be  stored  in  his  warehouse,  the  plaintiff  agreeing  to 
pay  therefor  the  sum  of  $ per  month. 

Second.  There  is  now  due  from  the  plaintiff  to  the  defendant  for  said  storage  the 
sum  of  $ . 

Third.  The  defendant  at  all  times  has  been  and  now  is  ready  tadeliver  said  goods 
to  the  plaintiff  upon  the  payment  of  said  sum,  but  the  plaintiff  has  failed  to  pay  or 
tender  the  same  to  the  defendant. 

No.  547. 

Lien  of  an  Acuster. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  before 
and  at  the  time  of  making  the  contract  hereinafter  set  forth,  the  defendant  had  a  lien 

upon  said  horses  to  the  amount  of  $ ,  for  breaking,  training,  feeding  and  caring 

for  the  same,  and  had  possession  of  said  horses. 

Second.  While  said  horses  were  thus  in  possession  of  the  defendant  and  before 
the  sale  hereinafter  mentioned,  the  plaintiff  and  defendant  entered  into  an  agreement 
that  the  defendant  should  sell  said  horses  for  the  highest  price  he  could  obtain  and 
retain  the  amount  due  him  for  training  and  taking  care  of  the  same. 

Third.  In  pursuance  of  said  agreement  the  defendant  sold  said  horses  for  the  sum 
of  $ ,  being  the  highest  price  he  could  obtain,  and  immediately  notified  the  plaint- 
iff of  said  sale,  and  tendered  to  him  the  sum  of  $ ,  being  the  price  of  said  horses, 

less  the  sum  due  defendant,  which  he  refused  and  still  refuses  to  receive. 

No.  548. 

Bona  Fide  Purchaser  of  Real  Estate  Without 

Notice. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  on  the 
day  of ,  one  C  D  was  in  possession  of  the  following  described  real  estate,  to 


8io 


TREATISE   ON  THE   LAW  OF   CODE  PLEADING. 


wit :  {describe  iV],  being  the  property  set  forth  in  said  petition,  and  claimed  to  be  the 
owner  thereof  in  fee. 

Second.  The  defendant,  believing  said  C  D  to  be  the  owner  thereof,  on  said  day 

purcliased  said  real  estate  from  him  for  the  sum  of  $ ,  and  received  from  him  a  deed 

of  that  date,  duly  executed  and  acknowledged,  which  deed  contained  a  covenant  that 
he  was  seized  in  fee  of  said  premises,  and  that  they  were  free  from  incumbrances. 

Third.  On  the day  of ,  the  defendant  actually  paid  said  C  D  the  sum  of 

$ for  said  land,  and  he  had  no  notice  whatever  at  the  time  of  receiving'said  deed 

or  of  the  payment  of  said  purchase  money  of  any  claim,  right,  title  or  interest  of  the 
plaintiff,  or  of  any  other  person,  in  said  real  estate  except  C  D.^ 

No.  549. 

Disclaimer  of  Title. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  disclaims  all  right, 
title,  and  interest  in  or  to  said  real  estate  or  any  part  thereof. 

No.  550. 

Overdrawing  Account  by  Partner.    Done  by  Assent 

OF  Copartner. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  the 
funds  set  forth  in  said  petition,  which  were  drawn  by  the  defendant  in  excess  of  his 

share  of  the  profits  thereof,  to  wit :  the  sum  of  $ ,  were  drawn  with  the  full 

knowledge,  consent  and  approbation  of  the  plaintiff. 

The  defendant  denies  each  and  every  allegation  set  forth  in  the  [third]  count  of 
said  petition. 

No.  551. 

Partnership  not  Terminated. 

First  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  the 
partnership  set  forth  in  said  petition  was  formed  and  carried  on  under  an  agreement 
in  writing,  of  which  the  following,  is  a  copy  : 

[Copy  agreement.  ] 

Second.  The  partnership  referred  to  in  said  agreement  is  the  same  as  is  set  forth 
in  said  petition,  and  has  never  been  altered  or  changed  in  any  manner,  and  the  time 
fixed  for  the  termination  of  the  same  has  not  yet  arrived. 


'  To  constitute  a  ^<7«^jyf</(f  purchase, 
it  must  be  without  notice  and  ivith  the 
money  actually  paid.  Jewett  v.  Palmer, 
7  Johns.  Ch.  68 ;  Savage  v.  Hazard,  ii 
Neb.  323.  In  Jewett  v.  Palmer  (pages 
68-69),  it  is  said :  "  The  averment  must 
be,  not  only  that  the  purchaser  had  no 
notice,  at  or  before  the  time  of  the  exe- 


cution of  the  deeds,  but  that  the  purchase 
money  was  paid  before  notice.  There 
must  not  only  be  a  den  ial  of  notice  before 
the  purchase,  but  a  denial  of  notice  before 
payment  of  the  money."  Harrison  v. 
Southcote,  I  Atk.  $  38;  Story  v.  Wind- 
sor, 2  Id.  630  ;  ante  page  139. 
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No.  5M. 

Non-Joinder  of  the  Owner  of  the  Fee  in  Action 

OF  Foreclosure. 

The  defendant,  in  answer  to  the  petition  of  the  plaintifT,  alleges  that  after  the 
execution  of  the  mortgage  set  forth  in  said  petition,  and  before  this  action  was  com- 
menced, to  wit :  on  tlie day  of ,  the  defendant,  being  the  owner  of  the  fee, 

conveyed  said  premises,  subject  to  said  mortgage,  by  a  deed  duly  executed  and 
acknowledged  to  one  C  D,  who  is  now  the  owner  of  the  equity  of  redemption  thereof, 
and  should  be  made  a  party  defendant 

No.  5S8. 

To  Have  Mortgaged   Premises   Sold  in  the   Inverse 

Order  of  Their  Alienation. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  after 

the  making  of  the  mortgage  set  forth  in  said  petition,  to  wit :  on  the day  of , 

[the  mortgagor]  sold  and  conveyed  to  the  defendant  a  portion  of  said  mortgaged 
premises,  described  as  follows  :  [describe  property  conveyed^ 

Second.  The  defendant  further  alleges  that  after  the  sale  and  conveyance  of  the 
above  described  real  estate  to  the  defendant  said  [mortgagor]  sold  and  conveyed  an 
undivided  half  of  the  residue  of  said  premises  to  one  £  F. 

The  defendant,  therefore,  prays  that  the  premises  still  remaining  in  the  name  of 
the  mortgagor  be  first  sold  under  the  decree  of  foreclosure,  and,  in  case  of  deficiency, 
that  the  portion  conveyed  to  £  F  be  next  sold,  and  that  the  premises  conveyed  to  this 
defendant  be  not  sold  unless  for  a  deficiency  existing  after  said  sales. 

No.  554. 

Former  Judgment. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  on  the  

day  of ,  in  an  action  then  pending  in  the court  of  —  county, ,  by  the 

plaintiff  against  the  defendant,  said  [plaintiff]  recovered  a  judgment  against  the 

[defendant]  for  the  sum  of  $ ,  and  costs,  upon  the  same  cause  of  action  set  forth 

in  the  petition. 

No.  555. 

Reversal  of  Judgment. 

The  defendant,  in  answer  to  the  petition  of  plaintiff,  alleges  that  after  the  recov- 
ery of  said  judgment,  to  wit :  on  the day  of ,  the  defendant  instituted  pro- 
ceedings in  error  in  the  supreme  court  of for  the  reversal  of  said  judgment,  and 

such  proceedings  were  had  therein  that  on  the  — '—  day  of ,  said  judgment  was 

reversed  and  wholly  set  aside  by  said  court,  and  it  is  now  of  no  force  or  effect. 

No.  C56. 

Judgment  Against  Non-resident.     No  Jurisdiction. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  the  action 
upon  which recovered  sa'.d  judgment  was  upon  an  alleged  contract ;  that  the 
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action  was  brought  in  the  state  of ,  while  the  defendant  then  was,  and  now  is,  a 

resident  of  the  state  of ;  that  he  was  not  present  in  [the  state  where  the  judgment 

was  recovered]  during  the  year ,  nor  was  he  served  with  process  in  sa»d  action  ; 

nor  did  he  appear  therein  either  p^r^^o.ially  or  by  attorney,  and  said  court  had  no 
jurisdiction  over  the  person  of  the  defendant. 

No.  557. 

Denial  of  Title  in  Real  Action. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  denies  that  said  plaintiff 
is  seized  in  fee  simple  or  is  Aie  owner  of  the  lands  and  tenements  demanded  in  his 
said  petition,  or  is  entitled  to  the  possession  thereof. 

No.  558. 

The  Same. 

The  defendant,  in  answer  to  the  petition  of  the  pUintiff,  denies  that  the  plaintiff 
has  a  legal  estate  in  the  premises  described  in  said  petition,  or  is  entitled  to  the 
possession  thereof. 

No.  559. 

Real  Action,  Agreement  to  Convey;  Counter-claim. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  on  or 

about  the day  of ,  the  plaintiff  executed  and  delivered  to  him  an  agreement 

in  writing,  duly  signed,  for  the  sale  and  conveyance  to  the  defendant  of  the  premises 
described  in  plaintiff's  petition.     The  following  is  a  copy  of  said  agreement: 

[  ^^/y  agreemtnt.  ] 

Second.  The  defendant  duly  performed  all  the  conditions  of  said  agreement  on 
his  part  [allege  facts^  as  in  petition  for  specific  performance^ 

The  defendant,  therefore,  prays  that  said  plaintiff  may  be  required  to  convey  said 
premises  to  the  defendant  in  the  manner  provided  in  said  agreement,  and  that  he  be 
restrained  from  further  prosecuting  this  action. 

No.  560. 

Mistake  in  Deed. 

First  [As  in  preceding  fortn.  ] 

Second.  The  defendant  fully  performed  all  the  conditions  of  said  agreement  on 

his  part,  and  on  the day  of ,  the  plaintiff  executed  and  delivered  to  him  a 

deed,  duly  executed,  intending  thereby  to  convey  the  premises  described  in  said 
agreement  to  the  defendant,  but  by  mistake  described  said  premises  as  follows : 

[Give  description. "[ 

Third.  The  defendant  supposed  that  said  deed  included  and  conveyed  to  him  the 
premises  described  in  the  aforesaid  agreement,  and  accepted  it. 

Fourth.  The  premises  described  in  and  demanded  in  said  petition  are  a  part  of 
the  premises  described  in  said  agreement,  which  by  mistake  was  omitted  from  said 
deed. 

Fifth.  On  the  day  of  ,  the  defendant  discovered  said  mistake,  and 

immediately  thereafter  applied  to  the  plaintiff  to  correct  the  same  by  conveying  the 
land  so  omitted  from  the  deed,  which  he  refused  to  do. 
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The  defendant,  therefore,  prays  that  the  plaintiff  be  required  to  convey  to  the 
defendant  the  land  so  omitted  from  said  deed  by  mistake,  and  that  he  be  restrained 
from  further  prosecuting  this  action. 

No.  561. 

Deed  Delivered  as  an  Escrow. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  the 
defendant  delivered  said  deed  to  one  £  F,  who  was  not  the  agent  of  plaintiff,  as  an 
escrow,  to  be  kept  by  him  upon  condition  that  if  the  plaintiff,  within  three  months 
from  that  date,  should  pay  the  sum  of  $ for  said  land,  said  deed  then  should  there- 
upon be  delivered  to  him,  otherwise  to  be  returned  to  the  defendant. 

Second.  Said  plaintiff  did  not  pay  said  sum  of  $ ,  nor  any  part  thereof,  for 

said  land,  nor  has  he  yet  paid  the  same,  but  on  or  about  the day  of ,  said 

£  F,  without  requiring  said  payment,  and  without  authority  from  the  defendant, 
surrendered  said  deed  to  the  plaintiff,  but  said  deed  has  never  been  delivered  by  the 
defendant  to  the  plaintiff,  and  said  deed  is  the  same  under  which  the  plaintiff  claims 
tide. 

Third.  The  defendant  denies  each  and  every  allegation  in  the  [second]  paragraph 
of  said  petition. 

No.  56S. 

Set-off. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  said 
plaintiff,  at  the  commencement  of  this  action,  was  and  now  is  indebted  to  him  in  the 

sum  of  $ ,  upon  an  account  for  goods  sold  and  delivered  by  the  defendant  to  the 

plaintiff  at  his  request.    The  following  is  a  copy  of  said  account : 

\,C0py  account  as  in  an  action  on  an  account.'] 

Second.  There  is  now  due  from  the  plaintiff  to  the  defendant  upon  said  account 

the  sum  of  $ ,  which  the  defendant  prays  may  be -set  off  against  the  claim  of  the 

plaintiff  set  forth  in  said  petition  [and  that  the  defendant  have  judgment  against  the 
plaintiiT  for  the  balance,  amounting  to  the  sum  of  $ ]. 

No.  563. 

/     Set-off  of  Debt  Due  from  Principal  Debtor  in 
Action  against  Principal  and  Sureties. 

First.  The  defendant  E  F,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that 
he  is  the  principal  debtor  in  the  claim  set  forth  by  the  plaintiff  in  his  petition,  and  the 
other  defendants  are  merely  sureties  thereon. 

Second.  On   the  day  of    ,  the  plaintifT  made  and  delivered   to  the 

defendant  a  promissory  note  in  writing,  of  which  the  following  is  a  copy:  [copy  note 
and  proceed  as  in  an  actum  on  the  note,  and  prayer  as  in  preceding  form]. 

No.  564. 

Warranty. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  the 
note  set  forth  in  said  petition  was  given  for  a  threshing  machine,  and  for  no  other 
consideration  whatever. 


8 14  TREATISE   ON   THE    LAW   OF   CODE   PLEADING. 

Second.  To  induce  the  defendant  to  purchase  the  same  and  make  and  deliver  said 
note  to  the  plaintiff  for  said  machine  he  represented  to  defendant  that  said  machine 
was  entirely  new,  had  never  been  run,  and  M-as  well  supplied  witfc  belts,  levers,  etc., 

and  a  first-class  machine  in  all  respects,  and  of  the  value  of  $ ,  and  he  thereupon 

warranted  said  machine  to  be  as  above  represented. 

Third.  The  defendant  did  not  see  said  machine,  but  relying  upon  said  representa- 
tions of  the  plaintiff,  thereupon  purchased  the  same  for  the  sum  of  $ ,  and  made 

and  delivered  to  him  the  note  in  question. 

Fourth.  Said  machine  was  not  new  at  the  time  the  defendant  purchased  the 

same,  but,  on  the  contrary,  had  been  run years,  was  not  sound,  and  lacked  the 

necessary  belts  for  running  the  same,  as  the  plaintiff  knew  at  the  time  he  made  said 
representations  and  warranty,  and  was  worth  not  to  exceed  the  sum  of  $ 

The  defendant,  therefore,  prays  that  the  sum  of-$ ,  his  damages  so  as  afore- 
said sustained,  may  be  set  off  against  said  claim  of  the  plaintiff. 

No.  565. 

Counter-claim  for  Divorce. 

First  defense, 

[State facts  to  defeat plaintijP s  fight  to  a  divoree.] 

Second  defense. 

The  defendant,  for  a  second  defense  and  as  a  cause  for  a  divorce,  alleges  that  on 

the day  of ,  the  plaintiff  committed  adultery  with  one ,  at  the  house  of 

one ,  in  the  town  of ,  and  such  adultery  was  committed  without  the  consent 

of  the  defendant,  who,  upon  discovering  that  such  adultery  had  been  committed  by 
said  plaintiff,  refused  further  to  cohabit  with  him  \or  Aer'},  and  has  not  cohabited 
with  him  [or  her\  since  that  time. 

The  plaintiff,  therefore,  prays,  etc.  [as  in  a  petition  for  a  divorce^. 

No.  566. 

Condonation. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  after 
the  times  set  forth  in  said  petition,  and  before  the  commencement  of^this  action,  the 
plaintiff,  having  full  notice  of  all  the  matters  set  forth,  freely  condoned  said  alleged 
,  and  cohabited  with  the  defendant. 

Second.  The  defendant  from  the  time  of  said  condonation  until  the  present  time 
has  been  a  faithful,  kind  and  indulgent  husband  to  the  plaintiff. 

No.  567. 

Satisfaction  bv  One  of  Two  or  More  Joint  Trespassers. 

First.  The  defendant,  £  F,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that 
the  trespasses  set  forth  in  said  petition  were  committed  by  this  defendant  jointly  with 
one  G.  H. 

Second.  On  the day  of  — -,  and  after  the  commencement  of  this  action,  it 

was  agreed  by  and  between  the  plaintiff  and  said  G  H  that  said  G  H  should  pay  the 
plaintiff  the  sum  of  $  —^-^  in  full  satisfaction  and  discharge  of  said  trespasses,  dam- 
ages and  costs,  which  sum  was  then  duly  paid  to  the  plaintiff  and  accepted  by  bim 
in  full  satisfaction  of  said  trespasses,  damages  and  costs. 
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Mo.  568. 

The^  Plaintiff  Made  the  Assault.     [Son  Assault 

Demesne.] 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  at  the 
time  set  forth  in  said  petition,  and  immediately  before  the  time  of  the  commission  of 
the  alleged  assault  therein  stated,  the  plaintiff  with  force  and  arms  made  an  assault  upon 
the  defendant,  and  would  have  beaten  and  ill-treated  him  if  he  had  not  dcfaiided  him- 
self against  the  plaintiff;  wherefore  he  did  then  and  there  defend  himself  against  the 
plaintiff  as  he  lawfully  might,  and  in  doing  so  necessarily  and  unavoidably  beat  the 
plaintiff,  and  the  acts  above  set  forth  are  the  same  of  which  the  plaintiff  complains  in 
said  petition. 

No.  S60.  ' 

To  Preserve  the  Peace.     [Molliter  Manus  Imposuit.] 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  at  the 
time  set  forth  in  said  petition  the  plaintiff  made  an  assault  on  one  E  F,  and  was  then 
and  there  striking  him  ;  and  the  defendant  in  order  to  preserve  the  peace  and  prevent 
the  plaintiff  and  £  F  from  injuring  each  other,  in  order  to  separate  and  part  them, 
gently  laid  his  hands  upon  the  plaintiff  for  the  pur}>ose  aforesaid  *,  and  the  acts  above 
set  forth  are  the  same  of  which  the  plaintiff  complains  in  said  petition. 

Second.  The  defendant  denies  each  and  every  allegation  in  the  [second]  count  of 
said  petition. 

No.  570. 

The  Same. 

[1/  the  plaintiff  assaulted  the  defendant ,  copy  the  preceding  form  to  the  *,  then 

add:] 

Second.  The  plaintiff  thereupon  assaulted  the  defendant,  and  the  defendant,  in 

necessary  self-defense,  unavoidably  beat  and  bruised  the  plaintiff  a  little,  etc. 

[Continue  as  in  preceding  form.\ 

/ 

No.    571. 

Self-Defense  and  Counter-claim  for  Damages. 

First  and  Second*  \As  inform  No,  S^'\ 

Counterclaim* 

Thinl.  The  plaintiff,  on  said  day,  while  the  defendant  was  defending  himself  as 
hereinbefore  set  forth,  struck  the  '  defendant  on  the  right  arm  with  a  .heavy  stick, 
thereby  braising  and  wounding  said  arm,  etc. 

[Continue  as  for  special  damages  for  an  assault.  ] 

Mo.  5T9* 

Removal  of  Passenger  from  Railroad  Car  for 

Refusal  to  Pay  Fare. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  at  the 
tlmtt  of  the  alleged  assault  Aet  forth  in  said  petition,  the  defendant  was  the  conductor 
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and  had  charge  and  control  of  a train  on  the railroad,  running  from 

to . 

Second.  The  rules  of  said  railroad  company  provide  that  no  person  shall  be  per- 
mitted to  ride  on  the  cars  of  said  railroad  without  having  purchased  a  ticket  entitling 
him  to  passage  thereon,  or  paying  the  lawful  fare  demanded  by  said  railroad 
company. 

Third.  The  defendant,  at  the  time  set  forth  in  said  petition,  was  on  the  cars  on 
said  railroad  so  in  charge  of  the  defendant,  without  having  a  ticket  entitling  him  to 
passage  oh  said  road,  and  without  having  paid  his  fare,  and  when  requested  by  the 
defeixlant  (o  pay  said  fare  refused  to  do  so. 

Fourth.  The  train  was  thereupon  stopped  and  the  plaintiff  requested  to  leave  the 
cars,  which  he  refused  to  do,  whereupon  the  defendant,  using  no  more  force  than  was 
necessary,  removed  him  therefrom,  and  the  acts  above  set  forth  are  the  same  of  which 
the  plaintiff  complains  in  said  petition. 


No.  573. 

Justification    in   False    Imprisonment  by    a    Private 
Person  upon  Suspicion  of  a  Felony. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  on 

the day  of ,  the  horse  of  one  E  F,  of  the  value  of  $ ,  had  been  stolen 

and  feloniously  taken  away  from county^ 

Second.   [State  the  causes  of  suspicion  against  the  plaint  iff, "X 
Third  The  defendant  having  good  and  probable  cause  to  suspect  that  the  plaint- 
iff committed  said  feIony»  arrested  him  and  took  him  before  E  F,  a  justice  of  the 

peace  of county,  to  be  examined  and  dealt  with  according  to  law,  and  the  acts 

above  set  forth  are  the  same  of  which  the  plaintiff  complains  in  said  petition. ' 


No.  074. 

Justification  by  an  Officer  for  an  Arrest  upon  Sus- 
picion OF  A  Felony. 

First.  The  defendant,  in  answer  to  Ihe  petition  of  the  plaintiff,  alleges  that 
before  and  at  the  time  stated  in  said  petition  the  defendant  was  sheriff  of county. 

Second.  At  the  time  aforesaid  the  defendant  wa^  informed  [by  telegraph]  that  a 
murder  had  been  committed  on  the  preceding  day  in  —^  county,  and  [state  tht 
grounds  of  suspicion  of  the  plaintiff '\ . 

Third.  Believing  said  information  to  be  true,  and  that  the  plaintiff  was  the 
person  who  conmiitted  the  ctim6^  the  defendant  arrested  him  and  took  him  before 

E  F,  a  justice  of  the  peace  of county,  to  be  examined  and  dealt  with  according 

to  law,  and  the  acts  above  set  forth  are  the  same  of  which  the  plaintiff  complaini  in 
his  petition. 

• 
^  A  private  person  withoiA  a  war- 
rant cannot  justify  unless  a  crime  has 
actually  been  committed. 
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No.  570. 

By  Officer  for  Arrest  under  Criminal  Process. 

First.  [As  in  preceding  form,  ] 

Second.  On  said  day  a  warrant  was  duly  issued  under  his  hand  by  £  F,  a  justice 

of  the  pe^ce  of county,  directed  to  the  sheriff  [or  any  constable  of  said  county,]. 

and  was  then  and  there  delivered  to  the  defendant  as  such  officer,  whereby  he  was 
required  to  arrest  the  plaintiff.     \State  the  substance  of  the  warrant."] 

Third.  By  virtue  of  said  warrant  the  defendant  did  arrest  said  plaintiff,  and  took 
him  before  said  E  F,  justice  of  the  peace,  to  answer  to  the  complaint  aforesaid,  and 
the  acts  above  set  forth  are  the  same  of  which  the  plaintiff  complains  in  his  petition. 

No.  076. 

Justification  of  Blander  where  the   Charge  is 

Specific. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  the 
supposed  defamatory  words  set  forth  in  said  petition  are  true. 

No.  577. 

When  the  Charge  is  General. 

First.   [As  in  preceding  form."]  ^ 

Second.  Before  the  supposed  defamatory  words  set  forth  in  said  petition  were 

upoken,  to  wit :  on  or  about  the day  of ,  the  plaintiff  did  feloniously  steal 

and  carry  away  fifty  bushels  of  wheat,  the  property  of  the  defendant,  of  the  value 
of  $ . 

No.  678. 

Mitigation  of  Libel. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  in  mitigation 

that  said  supposed  libelous  article  was,  on  the day  of ,  published  in  the , 

a  newspaper  published  in  the  city  of ,  and  was  afterward  copied  and  published  by 

the  defendant  as  a  matter  of  public  news,  the  defendant  believing  the  same  to  be  true, 
and  the  same  was  not  published  maliciously  or  with  intent  to  injure  the  plaintiff. 

• 

No.  579. 

Privileged  Communication. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  on  the 

day  of ,  during  the  progress  of  a  trial  in  the court  of county,  in 

an  action  pending  in  said  court,  wherein  A  6  was  plaintiff  and  C  D  defendant,  one 
E  F,  attorney  for  said  C  D,  made  an  argument  in  the  case  to  the  jury,  which  argu- 
ment the  defendant,  as  publisher  of  the ,  printed  and  published  in  said  newspaper 

as  a  part  of  the  judicial  proceedings  had  on  said  trial,  and  the  publication  above  set 
forth  is  the  same  publication  of  which  the  plaintiff  complains  in  said  petition. 

Second.  The  defendant  denies  that  he  published  the  same  with  the  intent  charged 
in  the  petition,  or  maliciously  or  from  a  desire  to  injure  the  plaintiff. 

53 


8l8  TREATISE    ON    THE    LAW    OK   CODE    PLEADING. 

No.  580. 

License. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  aUeges  that  he  committed 
the  alleged  trespasses  complained  of  by  the  plaintiff  in  his  petition  by  the  leaye  and 
license  of  said  plaintiff,  given  and  granted  to  the  defendant  for  that  purpose. 

No.  581. 

Right  of  Way. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  before 
and  at  the  time  of  committing  the  alleged  trespasses,  set  forth  in  said  petition,  there 

was  and  for years  had  been  a  public  highway  through  and  over  the  premises  of 

the  plaintiff,  described  in  said  petition,  free  for  all  travelers  to  pass  and  repass  at 
pleasure. 

Second.  On  the day  of ,  the  defendant,  with  his  horses  and  wagon,  did 

pass  along  said  highway,  and  found  the  same  obstructed  by  a  fence,  which  had  been 
wrongfully  erected  by  the  plaintiff  across  the  same. 

Third.  The  defendant  thereupon  pulled  down  skid  obstruction,  and  removed  the 
same  out  of  the  way,  and  left  it  for  the  use  of  the  plaintiff,  and  doing  no  unnecessary 
injury  to  the  same. 

Fourth.  The  acts  above  set  forth  are  the  same  of  which  the  plaintiff  complains  in 
his  petition. 

No.   58S. 

Road  Founderous. 

First   [As  in  preceding  form,  changing  the  same  to  conform  to  the  facts.] 

Second.  On  the day  of ,  the  public  highway  adjoining  said  premises  of 

the  plaintiff  was  so  miry,  founderous,  and  out  of  repair,  that  it  was  impossible  for 
the  public  to  pass  over  the  same  with  carriages  and  wagons. 

Third.  The  defendant,  on  said  day,  having  occasion  to  pass  along  said  highway 
adjoining  the  premises  of  plaintiff  with  his  horses  and  wagon,  and  finding  said  road 
impassable  for  the  causes  aforesaid,  took  down  plaintiff's  fence,  and  with  his  horses 
and  wagon  passed  around  the  aforesaid  founderous  portion  of  said  road,  and.  returned 
again  on  passing  the  same  into  the  public  road,  doing  no  unnecessary  damage  in  pass- 
ing over  said  premises  of  the  plaintiff. 

Fqurth.  [Copy  fourth  paragraph  in  preceding  form.] 

No.  583. 

Answer  in  Quo  Warranto. 

First.  The  defendant,  in  answer  to  the  information  of  the  relator,  alleges  that  at 

the  election  held  in  the ward  of  said  city  of ,  on  the day  of ,  for 

the  office  of  councilman,  the  defendant  received  four  hundred  and  ten  votes,  and  the 
relator  three  hundred  and  eighty-six  votes,  and  that  thereupon  the  defendant  was 
declared  duly  elected  to  said  office  of  councilman  of  said  city. 

Second.  The  defendant  further  alleges  that  at  said  election  the  officers  to  be 
elected  from  said  ward  were,  one  councilman  and  one  member  of  the  board  of  educa- 
tton,  and  that  a  nnmber  of  tickets  containing  the  name  of  the  relator  were  in  the  fol- 
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lowing  form:  "  Ward  ticket  A  L  W  and  C  E  D,"  but  having  no  designation  of 
office  thereon,  which  tickets  were  rejected  and  not  counted  for  the  relator. 

Third.  The  defendant  denies  that  the  relator  was  elected  to  said  office  of  coun- 
dbnan,  or  has  any  right  or  claim  thereto,  but  alleges  that  the  defendant  was  lawfully 
elected  to  said  office,  and  is  now  lawfully  executing  the  duties  thereof. 

'The  defendant,  therefore,  prays  that  said  office  and  its  privileges  and  franchisers 
may  be  adjudged  to  him,  and  for  his  costs. 


No.  684. 

Usury  in  Promissory  Note.^ 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  the 
note  set  forth  in  the  petition  was  made  by  the  defendant  in  pursuance  of  a  mutual 
agreement  entered  into  by  the  plaintiff  and  defendant,  by  the  terms  of  which  the 

plaintiff  was  to  lend  the  defendant  the  sum  of  $ ,  from ,  until ,  at 

per  cent,  per  [annum]. 

Second.  That  in  pursuance  of  said  agreement  the  plaintiff  loaned  the  defendant 

the  sum  of  $ ,  as  the  sole  consideration  for  said  note,  and  retained  the  remainder, 

being  the  sum  of  $ ,  as  interest  thereon. 


No.  585. 

Invalidity  of  Award. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  admits  that  on  or 

about  the day  of ,  the  plaintiff  and  defendant  submitted  certain  matters  in 

controversy  between  them  to  the  arbitration  of  A  B  and  C  D,  who  were  to  notify  the 
parties  of  the  time  and  place  at  which  they  would  receive  the  testimony  of  said  par- 
ties and  that  of  their  witnesses,  and  thereafter,  on  or  before  the day  of ,  file 

their  award. 

Second.  That  said  arbitrators  did  not  notify  the  defendant  of  the  time  and  place 
where  they  would  meet  to  hear  the  matters  submitted,  nor  did  he  have  any  oppor- 
tunity of  being  heard  in  his  defense  before  them. 

Third.  The  defendant  is  informed  that  on  or  about  the day  of ,  said 

arbitrators  met  at ,  and,  in  the  presence  of  the  plaintiff,  examined  several  wit- 
nesses in  regard  to  the  matters  submitted  to  them,  and  thereafter  filed  the  alleged 
award,  but  the  defendant  had  no  opportunity  to  be  heard,  and  said  proceedings  were 
had  without  his  knowledge  or  consent. 


'  In  Curtis  v.  Masten,  11  Paige,  15, 
it  is  said  in  the .  syllabus:  "  An  answer 
setting  up  the  defense  of  usury  under  the 
laws  of  this  state,  must  state  the  partic- 
ular facts  and  circumstances  of  the  sup- 
posed usurious  agreement,  to  the  end 
that  the  court  may  see  that  the  agree- 
ment was  in  violation  of  the  statute,  and 
it  is  not  sufficient  to  state  that  the  bonds 
alleged  to  be  usurious  were  made  to  be 
sold  at  a  usurious  premium,  and  were  so 


sold  contraray  to  the  laws  of  the  state.  ** 
And  when  the  defendant  sets  up  in 
his  answer  that  the  instrument  sued  on 
was  executed  in  another  state  or  country 
in  violation  of  the  usury  laws  in  force 
there,  he  must  plead  those  laws  and  the 
particular  facts  and  circumstances  which 
it  is  claimed  rendered  the  transaction 
usurious  under  the  same.  Id.  This  is 
undoubtedly  a  correct  statement  of  the 
law.  « 
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The  defendant,  at  the  time  of  the  submission  to  said  arbitrators,  had,  and  now 
has,  a  good  defense  to  the  matters  so  submitted,  and  if  an  opportunity  had  beengiyen 
him  to  produce  his  witnesses,  he  would  have  been  entitled  to  an  award  in  his  favor. 
The  defendant,  therefore,  prays,  etc. 

« 

No.  686. 

Note  Given  for  Debt  WrticH  is  Not  Due. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  before  this 

action  was  commenced,  to  wit :  on  the  day  of ,  the  defendant  made  and 

delivered  to  the  plaintiff  a  promissory  note,  payable  to  the  plaintiff  or  order  

months  after  date,  for  the  sum  of  $ ,  the  amount  of  said  debt ;  that  said  note  was 

accepted  and  retained  by  the  plaintiff  for  said  debt,  and  will  not  be  due  until  the 

day  of . 

No.  087. 

That  Articles  Furnished  Wife  or  Child  Were  Not 

Neccessaries. 

First.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that  the 
articles  ^t  forth  in  the  petition  were  not  furnished  to  said  [M<r  wife  or  child  of  the 
defendant  with  the  knowledge  or  consent  of  the  defendant. 

Second.  The  defendant  denies  that  the  articles  so  furnished,  or  any  part  thereof, 
were  needful  or  necessary  to  her  support  [or  suitable  to  her  situation  or  the  defend- 
ant's condition  in  life.] 

No.  688. 

Cross  Petition  for  Foreclosure. 

First  The  defendant,  E  F,  alleges  that  after  the  making  and  delivery  of  the  note 

and  mortgage  set  forth  in  the  petition,  to  wit:  on  the day  of ,  the  defend* 

ant,  C  D,  made  and  deUvered  to  this  defendant  a  promissory  note,  as  follows: 

[Copy  note,\ 

Second.  To  secure  the  payment  of  said  note,  the  defendant  [and  wife]  made  and 
delivered  to  the  defendant  their  mortgage  de^,  and  thereby  conveyed  to  the  defend- 
ant, his  heirs  and  assigns,  the  lands  described  in  said  petition,  which  deed  contained  a 
condition,  as  follows : 

[Copy  coHdi/ioM.I 

[Proceed  as  in  an  ordinary  action  of  foreclosure,^ 

No.  589. 

Cross  Petition  Where  a  Third  Party  is  Brought  in.  ^ 

First.  The  defendant,  £  F,  alleges  that  he  purchased  the  stallion  in  question  for 
the  sum.of  $1,250,  under  an  agreement  with  S  and  W,  the  former  owners,  that  if,  after 
a  year's  trial,  with  proper  care,  the  horse  proved  barren,  that  S  and  W  would,  at  the 
option  of  the  defendant,  refund  the  money  fxaict  down,  viz.,  $500,  provided  the  horse 
was  returned  in  as  good  condition  as  when  sold. 

A  See  Mahaska,  etc.,  Bank  v.  Christ  etal,  47  N.  W.  R.  (la.)    886. 
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Second.  That  the  horse  did  prove  to  be  barren,  and  on  the day  of ,  the 

defendant  returned  the  horse  in  question  to  S  and  W  in  as  good  condition  as  when 
purchased,  and  demanded  a  return  of  the  note  ^ued  on  and  the  $500  paid  at  the  time 
of  the  purchase. 

Third.  That  said  S  and  W  accepted  the  horse  but  refused  to  return  the  note  sued 
on  and  the  $500  paid  at  the  time  of  the  purchase  of  said  horse. 

Fourth.  The  defendant  has  complied  with  all  the  conditions  and  provisions  of  said 
'agreement  on  his  part  to  be  performed. 

Fifth.  That  the  plaintiff  took  said  note  with  full  knowledge  of  said  agreement  and 
of  the  defendant's  right  to  return  said  horse,  etc. 


CHAPTER  XXIV. 


Judgments. 

* 

•   A  Judsrment  is  the  final  determination  of  the  rights  of  the 
parties  in  an  action.^ 

Judgment  may  be  given  for  or  against  one  or  more  of 
several  plaintiffs,  and  for  or  against  one  or  more  of  several 
defendants;  and  it  may  determine  the  ultimate  rights  of  the 
parties  on  either  side  as  between  themselves,  and  it  may  grant 
to  the  defendant  any  affirmative  relief  to  which  he  may  be 
entitled.  In  an  action  against  several  defendants  the  court 
may,  in  its  discretion,  render  judgment  against  one  or  more 
of  them,  leaving  the  action  to  proceed  against  the  others 
whenever  a  several  judgment  may  be  proper.  The  court  may 
also  dismiss  the  petition,  with  costs,  in  favor  of  one  or  more 
defendants,  in  case  of  unreasonable  neglect  on  the  part  of  the 
plaintiff  to  serve  the  summons  on  the  other  defendants,  or  to 
proceed  in  the  cause  against  the  defendant  or  defendants 
served. 2 


'  To  authorize'  a  court  to  render  a 
judgment  it  must  have  jurisdiction  of  the 
subject  matter  and  the  parties.  In  Shel- 
don v.  Newton,  3  O.  S.  494,  it  is  said, 
''The  power  to  hear  and  determine  a 
cause  is  jurisdiction,"  etc.  The  defini- 
tion of  the  Ohio  court  is  clear,  concise  and 
comprehensive,  and  as  a  general  definition 
is  sufficient. 

A  court  must  confine  its  decisions  to 
the  matters  in  issue  between  the  parties 
in  the  case.  It  cannot  adjudicate  upon 
the  rights  of  one  not  a  party  to  the  action, 
nor  one  who  has  not  been  notified  in  the 
manner  provided  by  law  of  its  pendency, 
unless  he  has  appeared  voluntarily.  In 
other  words,  to  render  a  valid  judgment 
the  court  must  have  power  to  hear  and 


determine  the  rights  of  the  parties.  First 
Nat.  Bank  v.  Grimes,  etc ,  Co. ,  26  Paa 
R.  56.  Where  no  summons  was  issued 
and  served,  but  the  record  showed  that 
the  defendant  appeared  in  person  and 
submitted  the  case  to  the  court  for  trial, 
it  was  held  sufficient  to  show  jurisdiction. 
Jenners  v.  Spraker,  27  N.  E.  R.  117. 

*  Under  the  chancery  practice  the 
judgment  of  a  court  of  equity  is  styled  a 
decree.  This  distinctive  name  is  to  some 
extent  preserved  in  the  code  states  to  in- 
dicate the  nature  of  the  action.  Under 
the  code,  however,  a  final  determination 
of  the  rights  of  the  parties  to  an  action 
is  styled  a  judgment,  whether  the  action  is 
legal  or  equitable. 
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An  action  may  be  dismissed  without  prejudice  to  a  future 
action. 

First.  By  the  plaintiff  before  the  final  submission  of  the  case 
to  thfe  jury  or  to  the  court,  where  the  trial  is  by  the  court. 

Second.  By  the  court,  where  the  plaintiff  fails  to  appear 
on  the  trial. 

Third.  By  the  court  for  want  of  necessary  parties. 

Fourth.  By  the  court,  on  the  application  of  some  of  the 
defendants,  where  there  are  others  whom  the  plaintiff  fails  to 
prosecute  with  diligence. 

Fifth.  By  the  court  for  disobedience  by  the  plaintiff  of  an 
order  concerning  the  proceedings  in  an  action. 

In  all  other  cases,  upon  the  trial  of  the  action,  the  decision 
must  be  upon  the  merits. 

In  any  case  where  a  set-off  or  counter-claim  has  been  pre- 
sented, the  defendant  shall  have  the  right  of  proceeding  to  the 
trial  of  his  claim,  although  the  plaintiff  may  have  dismissed  the 
action  or  failed  to  appear. 

If  the  taking  of  an  account,  or  the  proof  of  a  fact,  or  the 
assessment  of  damages,  be  necessary  to  enable  the  court  to 
pronounce  judgment  upon  a  failure  to  answer,  or  after  a  decision 
of  an  issue  at  law,  the  court  may,  with  the  assent  of  the  party 
not  in  default^  take  the  account,  hear  the  proof,  or  assess  the 
damages ;  or  may,  with  the  like  assent,  refer  the  same  to  a 
referee,  or  commissioner,  or  may  direct  the  same  to  be  ascer- 
tained or  assessed  by  a  jury.  If  a  jury  be  ordered  it  shall  be 
on  or  after  the  day  on  which  the  action  is  set  for  trial. 

The  judgment  must  follow  the  pleadings  and  respond  to  the 
issues. 

No  Judgment  by  default  can  be  entered  while  an  answer 
is  on  file,  however  informal  it  may  be  ;  the  proper  remedy  of 
the  plaintiff  in  such  case  being  to  strike  the  answer  from  the 
files. 1 

Where  there  is  no  appearance  before  judgment  by  de- 
fault is  entered  against  the  defendant,  the  court  should  exam- 
« 

^  Blair  v.  West  Point  Manfg.  Co.,  7 
Neb.  147. 
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ine  the  record  to  see  that  the  proper  service  has  been  had  to- 
give  the  court  the  jurisdiction.^ 

The  general  principle  regulating  the  conclusiveness  of 
judgments  may  be  stated  thus:  They  must  be  finals  and  on 
the  merits. 

As  to  form  of  judgment,  Blackstone  says: 

"  The  judgment,  though  pronounced  or  awarded  by  the 
judges,  is  not  their  determination  or  sentence,  but  the  deter- 
mination and  sentence  of  the  law.  It  is  the  conclusion  that 
naturally  and  regularly  follows  from  the  premises  of  law  and 
fact.  ♦  *  ♦  The  judgment,  in  short,  is  the  remedy  pre- 
scribed by  law  for  the  redress  of  injuries,  and  the  suit  or  action 
is  the  vehicle  or  means  of  administering  it. 

"  What  that  remedy  may  be  is  indeed  the  result  of  delibera- 
tion and  study  to  point  out,  and  therefore  the  style  of  the 
judgment  is,  not  that  it  is  decreed  or  resolved  by  the  court,  for 
then  the  judgment  might  appear  to  be  their  own  ;  but,  '  it  is 
considered  ' —  consider atum  est  percuriam  —  that  the  plaintiff 
do  recover  his  damages,  his  debt,  his  possession,  and  the  like  ; 
which  implies  that  the  judgment  is  none  of  their  own,  but 
the  act  of  law,  pronounced  and  declared  by  the  court  after  due 
deliberation  and  inquiry."^ 

An  order  is  the  decision  upon  a  motion;  a  judgment  is 
the  decision  of  the  court  upon  a  trial.  The  decision  upon  a 
demurrer  is  a  judgment  —  the  issue  being  one  of  law. 

All  orders  and  judgments  must  specify  the  order  made,  or 
relief  granted  in  the  action. 

Judgmentfii  are  either  in  rem  or  personam.  If  the  pro- 
ceedings are  against  the  person,  and  the  court  had  jurisdiction 
of  the  subject  matter  and  the  parties,  the  judgment  is  con- 
clusive upon  the  parties  to  the  action  and  their  privies. 

Judgments  in  rem  include  not  only  those  instituted  to 
obtain  judgments  against  property,  as  forfeited,  or  as  prize, 
but  also  suits  against  property  to  enforce  a  lien  or  privilege 

'  A   personal  judgment  by  default  such  motion.      Martin  v.  Cobb,  77  Tex. 

against  a  non-resident  on  service  by  pub-  544 ;  Scott  v.  Strecpy,  73'  Id.  547.       Sec 

lication  will  not  be  rendered  valid,  be-  also  State  Ins.  Co.  v.  Waterhoase,  43 

cause  a  motion  for  a  new  trial  was  made  N.  W.  R.  (la.)  611. 
and  overruled,  unless  it  further  apj^ar  *  3  Blackstone  Com.  396. 

that  the  defendant  made  or  authorized 
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and  suits  to  obtain  a  sentence,  judgment  or  decree  Upon  the 
personal  status  or  relation  of  the  party,  such  as  marriage, 
divorce,  bastardy,  settlement  and  the  like.*  Notice  need  be 
given  only  to  the  defendant,  yet  if  the  judgment  affect  the  title 
of  the  property  or  the  status  of  the  individual  in  controversy, 
the  judgment  will  be  conclusive  upon  all  the  world. 

Joint  parties.  At  common  law,  where  an  action  was 
brought  upon  a  joint  contract,  the  general  rule  was  that  there 
could  be  no  judgment  except  in  favor  of  or  against  all  the 
defendants.  The  exceptions  to  the  rule  were  a  discharge  in 
bankruptcy,  or  that  one  of  the  defendants  was  incapable  of 
binding  himself  because  of  lunacy,  infancy,  etc. 

The  code,  however,  has  changed  the  common  law  rule,  and 
authorizes  a  judgment  against  such  joint  contractors  as  have 
been  served  with  summons.  In  such  cases  the  petition  must 
be  filed  and  summons  issued  against  all,  although  a  portion 
only  are  or  can  be  served.  ^     That  is,  the  action  in  form  is  joint. 

In  rendering  judgment  the  common  law  formula,  "  It  is 
considered  by  the  court, "etc. ,  is  peculiarly  appropriate  in  show- 
ing that  the  judgment  is  the  sentence  of  the  law  and  not  of  the 
judges.  But  this  form  is  not  indispensable  to  the  validity  of 
the  judgment.  A  judgment  is  to  be  tested  by  its  substance  — 
by  what  it  is  intended  to  be  rather  than  its  form;  therefore,  if  it 
appears  to  be  the  final  determination  of  a  tribunal  having 
jurisdiction,  and  states  the  relief  granted,  it  will,  to  that  extent 
at  least,  be  a  valid  judgment. 

In  case  of  obscurity,  such  as  five  hundred  and  eighty  ^Yo 
for  $580.25,  the  judgment  may  be  construed  by  the  aid  of  the 
proceedings,  pleadings  and  record.^ 

A  judgment,  the  amount  of  which  is  expressed  in  figures 
preceded  by  the  dollar  mark,  is  not  void  or  even  voidable,  but 
the  better  course  is  to  write  the  amount  in  words. 

The  entry  must  show  that  the  judsrm^nt  Was  rendered 
by  the  court,  therefore  an  entry  like  the  following,  "  Judgment 
rendered  for  plaintiff  in  the  above-entitled  suit  at  the  above- 
named  term  by  the  court  for  the  sum  of  seventy-eight  and 
iVo  dollars  damages,  and  his  costs  of  suit  against  said  defend- 

'  I  Greenleaf  £v.  ^^  525-541.  '  Carr  v.  Anderson,  24  Miss.   188. 

*  Bazell  V.  Belcher,  31  O.  S.  572. 
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ant  on  motion,"  was  held  not  to  be  a  judgment,  because  the 
words  do  not  indicate  the  action  of  the  court,  but  rather  a  cer- 
tificate of  the  clerk  of  what  transpired  in  court.  ^  A  judgment 
must  speak  for  itself  and  show  the  action  of  the  court,  and  the 
mere  recital  of  the  fact  that  a  judgment  was  rendered  is  not 
itself  a  judgment. 

Entry  of  Judgments  nunc  pro  tunc.  The  entire  purpose  of 
entering  orders  or  judgments  as  of  some  prior  date  is  to  sup- 
ply matters  of  evidence  by  making  a  record  of  what  actually 
took  place.  But  the  failure  of  the  court  to  make  the  proper 
order  or  to  render  the  proper  judgment  will  not  authorize  the 
entry  of  a  nunc  pro  tunc  order  or  judgment.^ 

This  power  seems  to  have  been  exercised  by  courts  of  law 
and  equity  from  the  earliest  period  of  English  history,  and  is 
necessary  to  prevent  injustice  where  the  clerk  has  failed  to 
copy  the  judgment  or  orders  of  the  court  into  the  record. 

A  judgment  may  be  amended,  revised,  or  revoked  at  the 
term  at  which  it  is  rendered  ;  that  is,  the  record  is  under  the 
control  of  the  court  until  the  close  of  term,  and  it  may,  upon 
proper  notice,  change  or  modify  its  judgments  to  correct  errors, 
or  as  to  matters  of  form.  But  after  the  close  of  the  term  this 
power  must  be  exercised  within  the  limits  prescribed  by  the 
statute.  ^ 

If  only  part  of  a  claim  is  controverted  by  the  pleadings, 
judgment  by  default  may  be  entered  for  the  part  not  contro- 
verted. 

If  the  counter-claim  exceeds  the  amount  of  the  plaintiflf's 
claim,  judgment  may  be  rendered  in  favor  of  the  defendant  for 
the  excess. 

Judgment  by  confession.  The  provisions  of  the  code  of 
the  state  must  be  examined  and  followed,  as  the  statutory 
requirements  are  not  uniform.  In  all,  however,  the  assent  of 
the  plaintiflF  to  the  confession  seems  to  be  necessary.  The 
judgment  should  contain  a  brief  statement  of  the  nature  of  the 
demand  upon  which  judgment  is  confessed. 

In  framing  an  ordinary  judgment  there  are  three  points 

>  Wheeler  v.  Scott,  3  Wis.  325;  Hollister  v.  Judges,  8  O.  S.  202;  G»- 
Preuit  V.  The  State,  5  Neb,  378.  rison  v.  People,  6  Neb.  274. 

•  Bradley  v.    Sneath,  6  Ohio,  497;  '  Smith  v.  Pinncy,  2  Neb.  139. 
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to  be  kept  in  view,  viz.:  the  preliminary  or  introductory 
statement,  the  findings,  and  the  decision.  Thus,  in  an  ordi- 
nary action,  where  a  jury  is  waived  and  a  trial  to  the  court, 
the  form  may  be  substantially  as  follows.  For  illustration  the 
form  is  divided  into  paragraphs: 

AB  \ 

CD.) 

This  cause  came  on  for  hearing  upon  the  petition  of  the  plaintiff,  the  answer  of 
the  defendant  and  the  evidence,  and  was  submitted  to  the  court. ' 

Second.*  On  consideration  whereof  the  court  finds  the  issues  in  favor  of  the 
plaintiiT,  and  that  there  is  due  from  the  defendant  to  the  plaintiff,  upon  the  cause  of 

action  set  forth  in  the  petition,  the  sum  of  $ ,  with  interest  from  the day 

of . 

Third.  It  is,  therefore,  considered  by  the  court  that  the  plaintiff  recover  from  the 

defendant  the  sum  of   $ \<^gg*'^gf^^  principal  and  inieresC]^  and  his  costs 

expended  herein,  taxed  at  $ . 

FORMS  OF  JUDGMENTS. 

No.  590. 

Judgment  by  Default  for  a  Fixed  Sum. 

A  B,  Plaintiff, 


riaintm,    \ 

"■        [ 

•efendant.    / 


C  D,  Defendant. 

Now  comes  the  plaintiff,  and  the  defendant  having  failed  to  answer  or  demur  to 
the  petition  of  the  plaintiff,  the  court  finds  that  the  defendant  thereby  admits  the  facts 
stated  in  the  petition  to  be  true,*  and  that  there  is  due  from  the  defendant  to  the 

plaintiff  on  the  causes  of  action  set  forth  in  said  petition  the  sum  of  $ ,  together 

with  the  sum  of  $ as  interest  thereon. 

It  is,  therefore,  considered  by  the  court  that  the  plaintiff  recover  from  the  defend- 
ant the  sum  of  $ [a^regate],  and  his  costs  expended  herein,  taxed  at  $ . 

No.  591. 

Default  where  Damages  are  Unliquidated. 

\Follow  the  preceding  form  to  the  *,  then  say:]  and  that  the  plaintiff  is  entitled  to 
^recover  from  the  defendant  the  damages  sustained  by  him  in  the  premises,  and  the 
court,  with  the  assent  of  the  plaintiff,  does  assess  said  damages  of  the  plaintiff  in  the 
sum  of  $ . 

It  is,  therefore,  considered,  etc.  [as  in  preceding  form\. 

*  The  object  of  the  preliminary  or  •  A  general  finding  is  sufficient  in 
introductory  statement  is  to  show  the  favor  of  one  of  the  parties,  unless  special 
basis  of  the  judgment,  so  that  in  case  of  findings  are  required.  In  many  cases, 
the  loss  or  destruction  of  the  files  it  may  however, —  as  where  the  court  must  de- 
appear  from  the  judgment  itself  what  termine  the  priority  of  liens, —  the  find- 
the  court  had  under  consideration  in  ings  must,  from  the  nature  of  the  case, 
rendering  it.  be  special,  as  also  the  judgment. 
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No.  592. 

Judgment  by  Default. 

A  B| 

y.    I 

c  d' 

Now,  on  this day  of ,  came  the  plaintiff,  by  his  attorney,  and  the  defend* 

ant,  though  [three]  times  solemnly  called  ^  in  open  court,  came  not,  but  made  d^ault. 
The  court  thereupon  finds  that  the  facts  stated  in  the  petition  are  true  and  there  is  due 

to  the  plaintiff  from  the  defendant  the  sum  of  $ ,  with  interest  from  the daj 

of ,  at percent. 

It  is,  therefore,  considered,  etc. 

No.  593. 

Judgment  Where  the  Answer  Does  Not  Put  in  Issue 

THE  Entire  Cause  of  Action. 

This  cause  came  on  to  be  heard  on  the  petition,  answer  and  the  evidence,  on 
consideration  whereof  the  court  finds  that  the  defendant  has  failed  to  answer  the 
Mtn/ cause  of  action  set  forth  in  said  petition,  and  as  to  that  is  in  default,  and  that  he 
is  indebted  to  the  plaintiff  on  said  cause  of  action  in  the  sum  of  $ . 

It  is,  therefore,  considered,  etc. 

No.  594. 

By  Default    Against    One    Defendant,  Trial   Being 

Had  as  to  Another. 

This  cause  came  on  to  be  heard  on  the  petition,  the  answer  of  £  F  and  the  evi- 
dence, the  defendant,  G  H,  having  failed  to  answer  or  demur  to  the  petition,  and  a 
jury  being  waived,  the  cause  was  submitted  to  the  court,  on  consideration  whereof 
the  court  finds  that  the  defendant,  G  H,  by  his  default,  admits  the  facts  stated  in  the 
petition  to  bo  true,  and  on  the  issue  joined  between  the  plaintiff  and  the  defendant, 
£  F,  the  court  finds  for  the  plaintiff,  and  that  said  defendants  are  indebted  to  him  in 
the  sum  of  $ . 

It  is,  therefore,  considereil,  etc. 

No.  595. 

Against  One  Defendant  and  in  Favor  of  Another. 

This  cause  came  on  to  be  heard  on  the  petition,  the  several  answers  of  the  defend- 
ants and  the  reply  of  the  plaintiff  thereto  and  the  evidence,  on  consideration  whereof 
the  court  finds  that  the  defendant,  E  F,  is  indebted  to  the  plaintiff  on  the  cause  of 

action  set  forth  in  said  petition  in  die  sum  of  $ ,  and  as  to  the  defendant,  G  H, 

the  court  finds  that  he  is  not  indebted  to  the  plaintiff  on  the  cause  of  action  set  forth 
in  said  petition. 

^  It  seems  to  be  unnecessary  to  set  must  answer  by    the  time    designated 

forth  in  the  judgment  the  facts  as  to  call-  therein,  unless  for  cause  the  court  should 

ing  the  defendant  in  open  court  before  a  extend  the  time.    If,  therefore,   a  party 

default  against  him  was  entered.  If  proc-  is  in  default,  a  judgment  rendered  against 

ess  was  proj^rly  served  upon    him   he  him  is  not  subject  to  attack  collaterally. 
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It  is,  therefore,  considered  by  the  court  that  the  plaintifT  recover  from  the  defend- 
ant, £  F,  the  sum  of  $ ,  and  his  costs  herein  expended,  taxed  at  $ ,  and  that 

said  cause  be  dismissed  as  to  the  defendant,  G  H,  and  that  he  go  hence  without  day 
and  recover  from  the  plaintiff  his  costs  herein  exjiended,  taxed  at  $ . 

No.  596. 

Judgment   of   Dismissal    for   Want   of    Prosecution. 

Now  on  this  day  this  cause  was  called  for  trial,  and  the  plaintiff  or  his  attorney 
failing  to  appear,  on  motion  of  the  defendant  it  is  ordered  that  this  action  be  and  the 
same  hereby  is  dismissed  without  prejudice,  and  that  the  defendant  recover  his  costs. 

No.  597. 

Dismissal  by  Plaintiff. 

Now,  on  this  day,  the  plaintiff  dismissed  this  action  without  prejudice. 

No.  598. 

Want  of  Jurisdiction. 

It  satisfactorily  appearing  to  the  court  that  it  has  no  jurisdiction  of  the  [subject 
matter  of  the  action],  on  motion  of  the  defendant,  said  cause  is  stricken  from  the 
docket. 

No.  599. 

For  Failure  to  Give  Security  for  Costs. 

The  plaintiff  having  failed  to  comply  with  the  order  of  the  court  heretofore  made 
and  give  security  [or  additional  security']  for  costs,  on  motion  of  the  defendant,  the 
action  is  dismissed  without  prejudice,  at  plaintiff's  costs. 

No.  600. 

Judgment  for  Defendant. 

This  cause  came  on  to  be  heard  on  the  petition,  answer  of  the  defendant,  and 
the  evklence,  and,  a  jury  being  waived,  was  submitted  to  the  court,  on  consideration 
whereof  the  court  finds  upon  the  issue  joined  between  the  parties  in  favor  of  the 
defendant. 

It  is,  therefore,  considered  by  the  court  that  said  action  be  dismissed,  and  that 
the  defendant  go  hence  without  day  and  recover  from  the  plaintiff  his  costs  herein 
expended,  taxed  at  $ . 

No.  eoi. 

Against  one  of  Several  Plaintiffs. 

This  cause  came  on  to  be  heard  on  the  petition,  the  answer  of  the  defendant,  and 
the  evidence,  and,  a  jury  being  waived,  was  submitted  to  the  court,  on  consideration 
whereof  the  court  finds  upon  the  issue  joined  between  the  parties  against  the 
plaintiff  E  F. 

It  is,  therefore,  considered  by  the  court  that  the  petition  as  to  the  plaintiff  E  F 
be  dismissed,  and  that  the  defendant  recover  from  him  his  costs  herein  expended, 
taxed  at  $ . 
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No.  60S. 

Jury  Trial.    Judgment  on  Verdict. 


D.) 


AB 

V. 

C 

Now  on  this  —  day  of ,  came  the  parties  and  their  attorneys,  and  also  the 

following  named  persons,  as  jurors,  to  wit:  [insh^  the  names  of  the  twelve jurori\^ 
who  were  duly  impaneled  and  sworn  according  to  law  to  try  the  issue  joined  between 
the  parties,  and  having  heard  the  testimony,  the  ailments  of  counsel,  and  the 
instructions  of  the  court,  retired  in  charge  of  the  [sheriff]  for  deliberation,  and  [on 
the  same  day]  returned  into  open  court  the  following  verdict  in  writing,  duly  signed : 

\Copy  verdict. "X 

It  is,  therefore,  considered,  by  the  court  that  the  [plaintiff]  recover  from  the 
defendant  the  sum  of  $ and  the  costs  of  this  action,  taxed  at  $ . 


J 


No.  eo3. 

Special  Findings  ok  Jury. 

A  B 

V. 

C  D  and  E  F. 

Now  on  this  day  of   ,   came  the  parties  and  their  attorneys  and 

also  the  following  named  persons  as  jurors  \give  names  of  the  twelve  Jurors^  who 
were  duly  impaneled  and  sworn  according  to  law  to  try  the  issue  joined  between  the 
parties,  and  having  heard  the  testimony,  the  arguments  of  counsel  and  the  instructions 
of  the  court,  retired  in  charge  of  the  sheriff  for  deliberation,  and  [on  the  same  day] 
returned  into  open  court  the  following  verdict  in  writing,  duly  signed  : 

First.  We  find  that  on  the day  of ,  the  defendant,  C  D,  was  the  owner  of 

lot ,  in  block ,  in  the  city  of ,  and  on  said  day  transferred  the  same  to  E  F. 

Second.  That  the  lot  in  question  at  the  time  of  said  transfer  was  of  the  value 
of$ . 

Third.  That  said  E  F  paid  no  consideration  for  said  property. 

Fourth.  We  find  that  there  is  due  from  the  defendant  C  D  to  the  plaintiff  upon 

the  cause  of  action  set  forth  in  the  petition,  the  sum  of  $ ,  which  we  assess  to  the 

plaintiff  as  the  amount  of  his  recovery. 

GH, 

Foreman. 
[Proceed  as  in  preceding  form.'^ 

No.  eo4. 

Judgment  by  Confession. 

Now  comes  the  plaintiff,  and  the  defendant  in  person,  and  says  that  he  is  josUy 

indebted  to  said  plaintiff  in  the  sum  of  $ upon  a  promissory  note,  of  which  the 

following  is  a  copy  : 

•*  Blair,  May  i,  18 ^, 

**  One  year  after  date,  for  value  received,  I  promise  to  pay  A  B  or  order  the  sun 

of  $ ,  with  interest  at  10  per  cent 

«C  D." 

And  with  the  consent  of  the  plaintiff  confesses  the  same  in  open  court  and  asks  to 
have  judgment  rendered  against  him  thereon,  for  said  sum  of  $ . 

It  is,  therefore,  considered,  etc. 
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No.  605. 

Confession  on  a  Warrant  of  Attorney. 

Now  comes  the  plaintiff,  hy  S  H,  his  attorney,  and 'files  his  petition  against  the 
defendant,  and  thereupon  I  K,  one  of  the  attorneys  of  this  court,  ap|ieared  on 
behalf  of  the  defendant,  and,  by  virtue  of  a  warrant  of  attorney,  duly  executed 
by  the  defendant  and  now  produced  to  the  court,  waived  the  issuing  and  service  of 
summons,  and  with  the  assent  of  the  plaintiff  confessed  that  the  defendant  is  indebted 
to  the  plaintiff  in  the  sum  of  $ upon  the  cause  of  action  set  forth  in  said  petition. 

It  is,  therefore^  considered  by  the  court,  etc 

No.  eo6. 

Judgment   for   Plaintiff  for  Balance   after  Admit- 
ting Counter-claim. 

This  cause  came  on  to  be  heard  upon  the  petition  of  the  plaintiff,  the  answer  of 
the  defendant,  and  the  evidence,  and  was  submitted  to  the  court,  on  consideration 
whereof  the  court  finds  that  the  defendant  by  his  answer  has  failed  to  deny  the  facts 
stat^  in  the  petition  of  the  plaintiff,  but  admits  the  same,  and  having  set  up  a  counter- 
claim against  him  for  the  sum  of  $ ,  which  the  plaintiff  admits  to  be  correct, 

It  is,  therefore,  considered  by  the  court  that  the  plaintiff  recover  from  the  defend- 
ant the  sum  of  $ ,  the  excess  of  the  claim  set  forth  in  his  petition  over  the  counter- 
claim of  the  4efendant,  and  that  the  plaintiff  recover  his  costs. 

• 

No.  607. 

Judgment  for  Defendant  on    Petition  and  Counter- 
claim. 

This  cause  came  on  to  be  heard  on  the  petition,  counter-claim,  reply,  and  the  evi> 
dence,  and,  a  jury  being  waived,  was  submitted  to  the  court,  on  consideration  whereof 
the  court  finds  there  is  due  from  the  defendant  to  the  plaintiff,  on  the  cause  of  action 

set  forth  in  the  petition,  the  sum  of  $ ,  and  that  there  b  due  from  the  plaintiff  to 

the  defendant  upon  his  counter-claim  the  sum  of  $ . 

It  is,  therefore,  considered  by  the  court  that  the  defendant  recover  from  the  plaint- 
iff the  sum  of  $ ,  the  excess  of  his  counter-claim  over  the  sum  due  the  plaintiff,  and 

his  costs  herein  expended,  taxed  at  $ . 

No.  608. 

For  Defendant  on  Counter-claim  After  the  Dismissal 

OF  THE  Petition. 

The  plaintiff,  having  dismissed  his  petition,  this  cause  came  on  to  be  heard  upon 
the  counter-claim  [or  set-off]  of  the  defendant,  and  the  evidence,  and,  a  jury  being 
waived,  was  submitted  to  the  court,  on  consideration  whereof  the  court  finds  the 
issues  in  favor  of  the  defendant,  and  that  the  plaintiff  is  indebted  to  him  in  the  sum 
of  $ . 

It  is,  therefore,  considered,  etc. 
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No.  609. 

Judgment  Non-obstante  Veredicto. 

After  the  verdict,  say : 

The  plaintiff  thereupon  moved  for  judgment  on  the  pleadings,  notwithstanding 
the  verdict,  and  as,  in  the  opinion  of  the  court,  the  answer  leaves  the  cause  of  action 
unanswered  and  confessed. 

It  is,  therefore,  considered  that  the  plaintiff  recover  from  the  defendant  his 
damages  claimed  in  said  petition,  and  it  is  hereby  ordered  that  a  jury  be  impaneled  to 
assess  the  same. 

No.  610. 

Judgment  of  Foreclosure  and  Order  of  Sale. 

« 

This  cause  came  on  to  be  heard  upon  the  petition,  the  answer  of  the  defendants 
C  D  and  £  A  D,  the  reply,  and  the  evidence,  and  was  submitted  to  the  court,  on 
consideration  whereof  the  court  finds  that  the  defendants,  C  D  and  E  A  D,  his  wife, 
executed  and  delivered  to  the  plaintiff  the  mortgage  deed,  set  forth  in  said  petition, 
upon  the  following  described  real  estate,  to  wit  [describe  as  in  mortgage'],  and  that 

said  mortgage  was  duly  recorded  on  the day  of ,  in  the  record  of  mortgages 

of county. 

The  court  also  finds  that  there  is  due  to  the  plaintiff  u]>on  the  notes  set  forth  in 

said  petition,  which  said  mortgage  was  given  to  secure,  the  sum  of  $ ,  and  that  the 

plaintiff  is  entitled  to  a  foreclosure  of  said  mortgage  as  prayed. 

It  is,  therefore,  considered  by  the  court  that  in  case  the  defendants  fail,  for  twenty 

days  from  the  entry  of  this  decree,  to  pay  to  the  plaintiff  the  sum  of  $ ,  the 

defendants'  equity  of  redemption  be  foreclosed,  and  said  mortgaged  premises  be  sold, 

and  an  order  of  sale  shall  be  issued  to  [the  sheriff]  of county,  commanding  him 

to  sdl  the  above  described  real  estate  as  upon  execution,  and  bring  the  proceeds  thereof 

into  court,  to  be  applied  in  satisfaction  of  the  sum  of  $ so  found  due,  and  costs, 

upon  the  confirmation  of  said  sale.  ^ 

No.  611. 

Judgment  of  Foreclosure  and  Determining  the 

Priority  of  Liens. 

This  cause  came  on  to  be  heard  upon  the  petition,  the  answer  of  the  defendants 
CD,  E  A  D,  the  cross-petition  of  G  H,  the  reply,  and  the  evidence,  and  was  sub- 
mitted to  the  court,  on  consideration  whereof  the  court  finds  that  the  defendants,  C  I) 
and  £  A  D,  his  wife,  executed  and  delivered  to  the  plaintiff  the  mortgage  deed  set 
forth  in  said  petition  upon  the  following  described  real  estate,  to  wit :  [describe  as  in 

mortgage],  and  that  said  mortgage  was  duly  recorded  on  the day  of ,  in  the 

record  of  mortgages  in county,  and  is  a  first  lien  on  said  real  estate. 

The  court  also  finds  that  there  is  due  to  the  plaintiff  upon  the  notes  set  forth  in 

said  petition,  which  said  mortgage  was  given  to  secure   the  sum  of  $ ,  and  that 

the  plaintiff  is  entitled  to  a  foreclosure  of  said  mortgage  as  pra3red. 

^  The  judgment  merely  finds  the  dency  after  a  sale  of  the  security,  the 

amount  due,  and  subjects  th^  security  to  court  may  order  its  payment  and  award 

be  sold  for  its  satisfaction.     No  judg-  execution, 
ment  is  rendered.     But  in  case  of  a  defi- 
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The  court  also  finds  that  the  defendants  C  D  and  £  A  D  executed  and  delivered 
to  G  H  the  mortgage  deed  set  forth  in  his  cross-petition,  upon  the  above  described 
premises,  which  mortgage  was  given  to  secure  the  payment  of  the  promissory  note 
described  in  said  cross-petition,  which  mortgage  was  duly  recorded  in  the  record  of 
mortgages  of  said  county  on  the day  of ,  and  is  a  second  lien  on  said  prem- 
ises, and  subject  to  the  lien  of  the  plaintiff,  and  that  there  is  due  thereon  to  said  G  H 
the  sum  of  $ . 

It  is,  therefore,  considered  by  the  court  that  in  case  the  defendants,  C  D  and 
£  A  D,  fail,  for  twenty  days  from  the  entry  of  this  decree,  to  pay  the  plaintiff  the 

sum  of  $ ,  and,  also,  said  G  H  the  sum  of  $ ,  that  the  defendants'  equity  of 

redemption  be  foreclosed,  and  said  mortgaged  premises  shall  i)e  sold,  and  an  order  of 

sale  shall  issue  to  [M^  sheriff^  of county,  commanding  him  to  sell  the  above 

described  premises,  as  upon  execution,  and  bring  the  firoceeds  thereof  into  court,  to 
be  applied  in  satisfaction  of  the  sums  so  found  due  in  the  order  of  their  priorit)^'  as^ 
above  found,  upon  the  confirmation  of  said  sale.  * 

No.  61S. 

When  One  or  More,   but  Not   All  of  a  Series  of 

Notes  are  Due. 

This  cause  came  on  to  be  heard,upon  the  petition,  answer  of  the  defendants,  C  D 
and  E  A  D,  the  reply  and  the  evidence,  and. was  submitted  to  the  court,  on  consid- 
eration whereof  the  court  finds  that  the  defendants,  C  D  and  E  A  D,  his  wife,  exe- 
cuted and  delivered  to  the  plaintiiT  the  mortgage  deed  set  forth  in  said  petition,  upon 
the  following  described  real  estate,  to  wit :  [describe  as  in  mortji;age\,  and  that  said 

mortgage  was  duly  recorded  in  the  record  of  mortgages  of county  on  the 

day  of  The  court  also  finds  that  said  defendant,  C  D,  made  and  delivered  to. 

the  plaintiff  the notes  set  forth  in  said  petition,  which  said  mortgage  was  given 

to  secure,  and  that  the  first  of  said  notes  was  due  on  the day  of  — ,  and  before 

the  commencement  of  this  action,  and  is  unpaid,  and  that  there  is  now  due  thereon 

the  sum  of  $ ^  and  that  the  plaintiff  is  entitled  to  a  foreclosure  of  said  mortgage 

as  prayed. 

It  is,  therefore,  considered  by  the  court  that  in  case  the  defendants  fail,  for 

twenty  days  after  the  entry  of  this  decree,  to  pay  the  plaintiff  the  sum  of  $ ,  the 

defendants'  equity  of  redemption  be  foreclosed,  and  said  mortgaged  premises  shall  be 

sold,  and  an  order  of  sale  shall  issue  to  the  sheriff  of county,  commanding  him 

to  sell  the  above  described  real  estate,  as  upon  execution,  and  bring  the  proceeds 
thereof  into  court,  to  be  applied  in  satisfaction  of  the  sum  so  found  due,  and  costs, 
upon  the  confirmation  of  said  sale.     And  the  residue,  etc.  [as  in  No.  6/4], 

No.  618. 

Judgment  of  Foreclosure  where  only  Part  is   Due  . 
AND  THE  Premises  can  be  Sold  in  Parcels. 

This  cause  came  on  to  be  heard  upon  the  j)etition,  answer  of  the  defendants,  C  D 
and  £  D,  the  reply  and  the  evidence,  and  was  submitted  to  the  court,  on  considera- 

^  In    a  decree   of   foreclosure    the        are  made  parties,  the  decree  will  lack  cer- 
names    of   the    defendants   should     be        tainty. 
stated;  otherwise,  in  case  incumbrancers 
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(ion  whereof  the  court  finds  that  the  defendants,  C  D  and  £  D,  his  wife,  executed  and 
delivered  to  the  plaintiff  the  mortgage  deed  set  forth  in  the  petition  upon  the  following 
described  real  estate,  to  wit :   [describe  as  in  ntortgage\^  and  that  said  mortgage  was 

duly  recorded  in  the  records  of  mortgages  of county  on  the day  of . 

The  court  also  finds  that  said  defendant,  C  D,  made  and  delivered  to  the  plaintiflT  the 
notes  set  forth  in  said  jietition,  which  said  mortgage  was  given  to  secure,  and  that  the 

[second]  of  said  notes  was  due  on  the day  of ^  and  before  the  commencement 

of  this  action,  and  that  there  is  now  due  thereon  the  sum  of  $ ,  and  that  the 

ptelntifT  is  entitled  to  a  foreclosure  of  said  mortgage  as  prayed.  *  *  The  court  also 
finds  that  said  premises  can  be  sold  in  parcels  without  injury  to  the  interests  of  any 
of  sfiud  parties. 

It  IS,  therefore,  considered  by  the  court  that  in  case  the  defendants  fail  for  twenty 
days  from  the  entry  of  this  decree  to  pay  the  plaintiff  the  sum  of  $ ,  the  defend- 
ants' equity  of  redemption  be  foreclosed,  and  said  premises  shall  be  sold  in  such 
parcels  as  may  be  necessary,  and  an  order  issue,  etc.,  \a5  in  preceding  form]. 

No.  614. 

Where   Only  a  Part  is  Due,  but   the  Property 

Cannot  be  Divided. 

[Follow  the  preceding  form\t0  the  *,  then  say:\ 

The  court  also  finds  that  said  property  cannot  be  sold  in  parcels  without  injury 
to  the  interests  of  the  parties,  and  a  sale  of  the  whole  of  said  premises  will  be  most 
beneficial  to  them. 

It  is,  therefore,  considered  by  the  court  that  in  case  the  defendant  fail  for  twenty 

days  from  the  entry  of  this  decree  to  pay  the  plaintiff  the  sum  of  $ ,  the  defend- 

ants'  equity  of  redemption  be  foreclosed,  and  said  mortgaged  premises  shall  be  sold, 

and  an  order  shall  issu2  to  the  sherifT  of county,  commanding  him  to  sell  the 

above  described  real  estate  as  upon  execution,  and  bring  the  proceeds  thereof  into 
the  court,  to  be  applied  in  payment  of  said  amount  now  due  upon  the  confirmation 
of  said  sale.  And  the  residue  of  the  sum  received  for  said  sale  shall  be  put  out  at 
interest  for  the  benefit  of  the  plaintiff,  and  to  be  paid  to  him  as  the  installments  or 
portions  of  the  principal  or  interest  of  said  mortgage  debt  may  become  due,  provided 
that,  if  the  defendant  consent  thereto,  the  whole  of  said  debt,  less  the  rebate  of  legal 
interest,  may  be  paid  to  said  plaintiff  upon  the  confirmation  of  said  sale.  * 


No,  615. 

Judgment  of  Foreclosure  and  Sale. 

This-action,  by  complaint  claiming  a  foreclosure  of  a  mortgage  on  a  lot  of  land 
in  New  Haven,  bounded  north  by  Chapel  street,  100  feet;  east  by  Main  street,  150 
feet;  west  by  land  of  John  Doe,  150  feet,  and  south  by  land  of  Richard  Roe,  100 

*  If  it  is  desired,  the  parcels  may  be  clear  that  the  court  cannot  change  the 
descril)ed,  and  the  order  in  which  they  contract  and  in  efTect  declare  a  debt  due 
are  to  be  sold  stated.  perhaps  years  before  the  time  stated  in 

*  The  statute  provides  that  the  court  the  contract.  I'he  mortgagor  must  give 
may  direct  the  payment  of  the  debt  not  his  assent  to  sQch  change  of  the  time  of 
doe  at  the  time  of  the  sale.     It  is  pretty  payment. 
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feet,  and  possession  of  said  mortgaged  premises,  came  to  this  term,  when  all  the 
par  tits  appeared,  and  were  fully  heard,  no  plea  or  answer  being  filed.  * 

The  court  finds  all  the  allegations  in  the  complaint  true,  and  that  one  thousand 
and  ninety  dollars  is  due  from  the  defendant,  John  Doe,  to  the  plaintiff  on  the 
mortgage  debt  therein  mentioned.  Whereupon  it  is  adjudged,  that  unless  said  John 
Doe,  on  or  before  the  first  Monday  of  May,  18  ,  pay  the  plaintiff  said  sum,  with 
interest  from  February  i,  18    ,  being  the  date  of  this  judgment,  with  the  costs  of 

this  suit,  taxed  at dollars  and  cents,  then  said  John  Doe,  his  heirs  and  assigns 

shall  be  forever  barred  and  foreclosed  of  all  equity  to  redeem  said  mortgaged  premises 
above  described;  and  that,  if  he  fail  to  make  said  payment  then,  unless  said  John 
Stiles,  on  or  before  the  second  Monday  of  May,  18  ,  pay  the  plaintiff  said  sum  of 
$1,090,  with  interest  from  February  i,  18  ,  and  their  said  costs,  then  said  John 
Stiles,  his  heirs  and  assigns,  shall  be  forever  barred  and  foreclosed  of  all  equity  to 
redeem  said  mortgaged  premises;  and  that,  if  they  fail  to  make  such  payments,  then, 
unless  said  William  Brown,  on  or  before  the  third  Monday  of  May,  18  ,  pay 
the  plaintiff  said  sum  of  $1,090,  with  interest  from  February  i,  18  ,  and  said  costs, 
then  said  William  Brown,  his  heirs  and  assigns,  shall  be  forever  barred  and  foreclosed 
of  all  equity  to  redeem  said  mortgaged  premises;  and  farther,  that  the  defendant, 
John  Doe,  deliver  up  to  the  plaintiff  possession  of  said  mortgaged  premises;  with  stay 
of  execution  of  ejectment,  nevertheless,  until  the  Tuesday  after  the  first  Monday  of 
May,  18    J 

By  the  court 

B,  Clerk, 
No.  616. ' 

Strict  Foreclosure. 

This  cause  came  on  for  hearing  upon  the  petition  of  the  plaintiff,  the  answer  of 
the  defendant  and  the  evidence,  and  was  submitted  to  the  court,  on  consideration 
whereof  the  court  finds  IfMat  the  value  of  the  premises  in  controversy,  to  wit :  [describe 

as  in  petition]  does  not  exceed  the  sum  of  $ /  that  on  the day  of  ^-^^a  decree 

of  foreclosure  for  the  sum  of$ was  duly  rendered  in  the  District  Court  of 

county ,  in  an  action  then  pending  in  said  court  wherein  A  B  was  plaintiff  and 

C  D  defendant;  that  on  the day  of^^,  said  premises  were  duly  sold  under  said 

decree  to  the  plaintiff  for  the  sum  of  $ ,  and  the  sale  thereafter  confirmed  and  a 

deed  executed;  that  at  the  time  said  action  was  commenced  C  D  was  indebted  to  the 
defendant  in  the  sum  of  $——,  which  was  a  lien  on  said  premises,  but  junior  and 
inferior  to  that  ofAB,  and  scud  defendant  was  not  a  party  to  said  action].  The 
court  further  finds  that  the  sale  of  the  premises  would  not  produce  sufficient  to  sat- 
isfy the  plaintiff's  claim. 

It  is,  therefore,  considered  by  the  court  that  the  defendant  pay  to  the  plaintiff 

the  sum  of  $ ,  with  interest  from  at  —  per  cent,  and  costs  within  [six] 

months  from  this  date,  and  if  said  payment  is  made  as  above  provided,  said  plaintiff 
to  convey  said  premises  by  a  good  and  sufficient  deed  to  the  defendant.  But  if  the 
defendant  fail  to  pay  said  principal,  interest  and  costs  within  the  time  limited  for  that 
purpose,  then  said  defendant  and  all  persons  claiming  through  or  under  him  shall  be 
forever  barred  and  foreclosed  of  the  equity  of  redemption  and  all  rights  or  claims  in 
and  to  said  mortgaged  premises. 

*  In  1879  the  legislature  of  Con-  a  very  creditable  manner,  and  the  form 

[  necticut  authorized  the  judges  of    the  above  given  is    No.   482  prepared  by 

Supreme  Court  of  that  state  to  prepare  them,  without  change, 
forms  under  the  code.    This  they  did  in 
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No.  617. 

Specific  Performance. 

This  cause  came  on  to  be  heard  upon  the  petition,  answer,  reply  and  the  evidence, 
and  was  submitted  to  the  court,  on  consideration  whereof  the  court  finds  that  the 
plaintifT  is  entitled  to  the  specific  execution  of  the  contract  set  forth  in  said  petition. 

It  is,  therefore,  considered  by  the  court  that  [upon  the  payment  by  the  plaintiff  to 

the  defendant  of  the  sum  oft ]  the  defendant  shall  convey  the  premises  described 

in  said  petition,  to  wit :  [describe  as  tn  petition'\^  to  the  plaintiff  by  a  good  and  suf- 
ficient deed,  with  covenants  of  general  warranty,  and  that  in  default  thereof  this 
decree  shall  have  the  same  effect  and  operation  as  such  deed.  And  that  the  plaintiff 
recover  from  the  defendant  his  costs  herein  taxed  at  $ . 

Mo.  618. 

To  Set  Aside  a  Deed  Obtained  by  Fraud. 

This  cause  came  on  to  be  heard  upon  the  petition,  answer,  reply  and  the  evidence, 
and  was  submitted  to  the  court,  on  consideration  whereof  the  court  finds  that  the 
defendant  obtained  the  deed  of  conveyance  set  forth  in  said  petition  from  the  plaintiff 
by  fraud  and  misrepresentation,  as  alleged  in  said  petition. 

It  is,  therefore,  considered  by  the  court  that  the  deed  of  conveyance,  described  in 
said  petition,  from  the  plaintiff  to  the  defendant  for  the  [describe  premises  as  in 
petition]^  be  and  the  same  hereby  is  vacated,  set  aside  and  annulled,  and  declared  of 
no  force  and  effect  And  that  the  plaintiff  recover  from  the  defendant  his  costs  in 
the  action,  taxed  at  $ 

No.  619. 

To   Set   Aside   Deed    Made  for   the   Purpose  of 

Defrauding  Creditors. 

This  cause  came  on  to  be  heard  upon  the  petition,  answer,  reply  and  the  evidence, 
and  was  submitted  to  the  court,  on  consideration  whereof  the  court  finds  that  the  deed 
set  forth  in  said  petition  was  made  with  the  intent  to  hinder,  delay  and  defraud 
creditors  of  C  D,  of  all  which  said  [^antee'\  had  full  knowledge  at  the  time  of  receiv- 
ing the  same  [or,  and  {said  grantee)  paid  no  consideration  wJiatever  for  the  same"]. 

It  is,  therefore,  considered  by  the  court  that  the  deed  described  in  said  petition 
from  C  D,  to  [name  of  grantee"]  for  the  [describe  premises  as  in  petition]  be 
and  the  same  is  hereby  vacated,  set  aside  and  annulled,  and  declared  of  no  force  or 
effect,  and  that  the  plaintiff  recover  his  costs  in  this  action,  taxed  at  $ . 

No.  680. 

To  Set  Aside  a  Fraudulent  Deed  and  Subject  the 

Property  to  Payment  of  Debts. 

This  cause  came  on  to  be  heard  upon  the  petitio|n,  answer,  reply  and  the 
evidence,  and  was  submitted  to  the  court,  on  consideration  whereof  the.  court  finds 
that  the  deed  set  forth  in  said  petition  was  made  with  the  intent  to  finder,  delay  and 
defraud  creditors  of  £  F,  of  all  which  said  [grantee]  had  full  knowledge  at  the  time  of 
receiving  the  same. 
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The  court  also  finds  that  there  is  due  from  the  defendant  E  F  to  the  plaintiff,  on 
the  judgment  set  forth  in  said  petition,  the  sum  of  $ . 

It  is,  therefore,  considered  by  the  court  that  the  deed  described  in  said  jietition 
from  )i  F  to  the  defendant  ,G  H  for  the  [describe  premises']  be  and  the  same  is 
hereby  vacated,  set  aside  and  annulled,  and  that  said  land  be  subjected  to  the  payment 

of  the  debt  set  forth  in  the  petition,  and  the  sheriff  of county  is  directed  to 

proceed  as  upon  execution  to  sell  said  lands  and  bring  the  proceeds  thereof  into  court 
to  await  its  further  orders. 

No.  621. 

For  an  Injunction  and  Conveyance  of  Real  Estate. 

This  cause  came  on  to  be  heard  upon  the  petition,  answer,  reply  and  the  evi- 
dence, and  was  submitted  to  the  court,  on  consideration  whereof  the  court  finds,  upon 
the  issue  joined,  in  favor  of  the  plaintiff. 

It  is,  therefore,  considered  by  the  court  that  the  injunction  heretofore  granted  in 
this  action  be  and  the  same  hereby  is  made  perpetual. 

It  is  further  considered  that  said  defendant  convey  to  the  plaintiff,  by  a  deed  in 
fee  simple,  all  his  right,  title  and  interest  in  the  premises  described  in  said  petition, 
to  wit:  [describe  as  in  petition\^  which  deed  he  is  required  to  deliver  to  the  clerk  of 

this  court  on  or  before  the  day  of ,  for  the  plaintiff's  use,  and  that  the 

plaintiff  recover  his  costs  herein  expended,  taxed  at  $ . 

Nq.  68S. 

Temporary  Injunction  Made  Perpetual. 

This  cause  came  on  to  be  heard  upon  the  petition,  answer,  reply  and  the  evi- 
dence, and  was  submitted  to  the  court,  on  consideration  whereof  the  court  finds, 
upon  the  issue  joined,  in  favor  of  the  plaintiff. 

It  is,  therefore,  considered  by  the  court  that  the  injunction  heretofore  granted  in 
this  cause  be  and  the  same  hereby  is  made  perpetual,  and  that  the  plaintiff  recover 
from  the  defendant  his  costs  herein  expended,  taxed  at  $ ^ 

No.  638. 

Injunction. 

'[Copy  finding  in  preceding  form, \ 

It  is,  therefore,  considered  by  the  court  that  the  defendant  be  and  he  hereby  is 
perpetually  enjoined  from  [state  the  acts  sought  to  be  restrained],  and  that  the  plaint- 
iff recover  from  the  defendant  his  costs  in  the  action,  taxed  at  $ . 

No.  624. 

For  an  Injunction  and  Damages. 

This  cause  came  on  for  hearing  upon  the  petition  of  the  plaintiff,  claiming  an 
injunction  and  $500  damages,  the  answer  .of  the  defendant  and  the  evidence,  and  was 
submitted  to  the  court,  on  consideration  whereof  the  court  found  the  issues,  so  far  as 
they  relate  to  the  claim  for  an  injunction,  in  favor  of  the  plaintiff.  A  jury,  to  wit: 
[give  names  of  twelve  persons]  was  thereupon  duly  impaneled  and  sworn  to  assess  the 
plaintifTs  damages,  who,  having  heard  the  evidence,  the  arguments  of  counsel  and  the 
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instructions  of  the  court,  retired  in  charge  of  [a  bailiff]  for  deliberation,  and  on  the 
day  of ,  returned  into  court  the  following  verdict. 

[Cafy  verdut.'[ 

It  is,  therefore,  considered  by  the  court  that  the  defendant  and  his  servant  and 
agents  be  and  they  are  hereby  enjoined  from  [state  specifically  the  scope  of  the  injunc- 
tion]^ as  from  using  the  buildings  erected  on  lot  i,  block  14,  in  the  city  of ,  as  a 

slaughter-house,  and  that  the  plaintiff  recover  from  the  defendant  the  sum  of  $50D 
damages,  and  costs  taxed  at  $ 

N«.685. 

Judgment  in  Partition. 

Thb  cause  came  on  to  be  heard  upon  the  petition,  the  answers  of  C  D,  E  F, 
G  H  and  I  J,  minor  defendants,  by  K  L,  their  guardian,  and  the  evidence,  and  was 
submitted  to  the  court,  on  consideration  whereof  the  court  finds  that  the  plaintiff  and 
each  of  the  defendants  are  the  owners  in  fee  simple  of  the  undivided  one- [fifth]  part 
of  the  following  described  real  estate,  to  wit :  [JescriAe premises],  and  that  the  plaintiff 
is  entitled  to  partition  of  said  premises. 

It  is,  therefore,  considered  by  the  court  that  said  shares  of  each  of  said  parties, 
and  their  said  interests,  respectively,  in  said  land,  be  and  the  same  hereby  are  con- 
firmed, and  that  partition  be  made  accordingly.  It  is  further  ordered  that  M  N,  O  P 
and  Q  K  be  and  they  are  hereby  appointed  referees  to  make  partition  of  said  real  estate 
into  the  requisite  number  of  shares,  and  report  the  same  at  the  present  [or  next]  term 
of  this  court. 

No.  6»6. 

Mechanic's  Lien.    Decree  of  Sale. 

I'his  cause  came  on  to  be  heard  upon  the  petition,  answer,  reply,  and  the  evi- 
dence, and,  a  jury  being  waived,  was  submitted  to  the  court,  upon  consideration 
whereof  the  court  finds  that  there  is  due  to  the  plaintiff  from  the  defendant,  upon  the 

account  set  forth  in  said  petition,  the  sum  of  $ ,  and  that  on  the day  of , 

the  plaintiff  made  an  account  in  writing  of  the  items  set  forth  in  said  petition,  and, 
after  making  oath  thereto,  filed  the  same'  in  the  county  clerk's  office  of  county, 

and  the  same  is  duly  recorded  therein,  and  is  a  mechanic's  Hen  upon  the  following 
described  premises,  to  wit :  [describe  premises],  and  that  the  plaintiff  b  entitled  to 
have  said  lien  enforced. 

It  is,  therefore,  considered  by  the  court  that  the  plaintiff  recover  from  the  defend- 
ant, C  D,  the  sum  of  $ and  his  costs  expended  in  the  action.     And  in  case  said 

judgment  is  not  paid  within  twenty  da3rs  from  the  entry  of  thb  judgment,*  that  an 

order  issue  to  the  sheriff  of county  commanding  him  to  sell  said  premises  as  upon 

execution,  and  apply  the  proceeds  thereof  in  payment  of  the  amount  so  found  upon  the 
confirmatioA  of  said  sale. 

No.  6S7. 

Order  to  Lease  on  Foreclosure  of  Mechanic's  Lien. 

[Follow  the  preceding  form  to  the  *,  then  say:] 

And  it  appearing  to  the  court  that  said  building  is  a  fixture,  and  is  erected  upon 
said  ground  to  which  the  defendant  has  merely  an  equitable  title,  the  sheriff  of  said 
county  is  directed  to  lease  said  building  until  the  rents  or  issues  thereof  shall  pay  the 
sum  so  as  above  found  due. 
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No.  6S8. 

Judgment  of  Ouster  in  Quo  Warranto. 

This  cause  came  on  to  be  heard  upon  the  information,  pleas  and  testimony,  and 
was  submitted  to  the  court,  on  consideration  whereof  the  court  finds  that  the  defend- 
ant is  guilty  of  intruding  into  the  office  of ,  and  of  unlawfully  holding  and  exercis- 
ing the  same  as  charged  in  the  information. 

It  is,  therefore,  considered  by  the  court  that  the  defendant  be  and  he  hereby  is 
ousted  and  excluded  from  said  office  and  from  all  its  franchises,  privileges  and  emolu- 
ments, and  that  he  forthwith  deliver  over  to  the  relat6r  all  the  books,  papers  and 
property  belongmg  to  said  office,  and  that  the  relator  recover  from  the  defendant  his 
costs  in  this  action,  taxed  at  $ 

No.  6S9. 

Ouster  from  Franchise. 

This  cause  came  on  be  heard  upon  the  information,  pleas  and  testimony,  and 
was  submitted  to  the  court,  on  consideration  whereof  the  court  finds  that  the  defend- 
ant has  been  exercising  and  carrying  on  the  business  of  [banking]  without  authority 
and  in  violation  of  the  law  of  its  incorporation,  and  it  has  thereby  forfeited  its  corporate 
rights,  privileges  and  franchises. 

It  is,-therefore,  considered  by  the  court  that  said  corporation  be  and  it  hereby  is 
ousted  and  excluded  from  such  corporate  rights,  privileges  and  franchises,  and  that 
said  corporation  be  and  the  same  hereby  is  dissolved. 

No.  630. 

Judgment  in  Quo  Warranto  for  the  Defendant. 

This  cause  came  on  to  be  heard  upon  the  information,  pleas  and  testimony,  and 
was  submitted  to  the  court,  on  consideration  whereof  the  court  finds  upon  the  issue 
joined  in  favor  of  the  defendant. 

It  is,  therefore,  considered  by  the  court  that  said  information  be  dismissed  and  the 
defendant  go  hence  without  day,  and  recover  from  the  relator  his  costs  in  this  action^ 
taxed  at  $ . 

No.  631. 

Change  of  Name  of  Person. 

This  cause  came  on  to  be  heard  upon  the  petition  and  the  testimony,  and  was 
submitted  to  the  court,  on  consideration  whereof  the  court  finds  that  the  petitioner 
has  been  a  bona  fide  citizen  of  ^—  county  for  at  least  [one  year]  prior  to  the  filing 
of  the  petition,  and  that  he  has  given  due  notice  of  the  intended  application  for  change 

of  name  by  publication  in  the ,  a  newspaper  printed  in  said  county,  for  [thirty 

days]  immediately  before  filing  said  petition,  and  the  court,  being  satisfied  by  proof  in 
open  court  of  the  truth  of  the  allegations  set  forth  in  said  petition,  and  that  there 
exist  proper  and  reasonable  causes  for  changing  the  name  of  the  petitioner, 

It  is,  therefore,  considered  by  the  court  that  the  name  of  the  petitioner, be 

and  the  same  hereby  is  changed  to ,  as  prayed,  and  that  he  pay  the  costs  of  this 

action,  taxed  at  $ . 
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No.  038. 

Changing  Name  of  Town. 

This  cause  came  on  to  be  heard  upon  the  petition  and  the  testimony,  and  tras  sub- 
mitted to  the  court,  on  consideration  whereof  the  court  finds  that  due  notice  of  the 

intended  application  in  said  petition  was  giren  by  publication  in  the ,  a  newspaper 

printed  in  — >'—  county,  for  [thirty  days]  before  filing  said  petition,  and  the  court, 
being  satisfied  that  the  prayer  of  the  petition  is  reasonable  and  just,  and  that  [two- 
thirds]  of  the  legal  voters  of  such  town  desire  the  change  now  prayed  for  in  said  peti- 
tion, and  that  there  is  no  other  town,  cityi  or  village  in  the  state  of  the  name 
prayed  for. 

It  is,  therefore,  considered  by  the  court  that  the  name  of  said  town  of be 

and  the  same  hereby  is  changed  to ,  as  pra3red,  and  that  the  petitioners  pay  the 

costs  of  this  action. 

No.  688. 

Judgment  for  Maintenance  in  Bastardy. 

It  is,  therefore,  adjudged  by  the  court  that  the  defendant  is  the  reputed  father  of 

said  child,  and  that  he  stand  charged  with  the  maintenance  thereof  in  the  sum  of  $ , 

to  be  paid  as  follows:  [siate  times  and  manner  of  payment ^"1  and  also  pay  the  costs  in 

this  proceeding,  and  he  is  hereby  required  to  give  security  in  the  sum  of  $ to 

'perform  this  order,  and  in  case  he  neglect  or  refuse  to  give  security  as  aforesaid,  and 
pay  such  costs,  that  he  be  committed  to  the  jail  of  said  county,  there  to  remain  until 
he  comply  with  the  order  of  the  court. 

No.  634. 

Divorce  for  Adultery. 

This  cause  came  on  to  be  heard  upon  the  petition,  answer,  reply,  and  the  evi- 
dence, and  was  submitted  to  the  court,  on  consideration  whereof  the  court  finds  that 
said  parlies  were  married,  as  set  forth  in  said  petition,  and  that  the  defendant  com- 
mitted adultery  with ,  as  alleged  m  the  |>etition. 

It  is,  therefore,  considered  by  the  court  that  the  marriage  relation  heretofore 
existing  between  said  parties  be  and  the  same  hereby  is  set  aside  and  wholly  annulled, 
and  the  party  released  from  the  obligations  of  the  same,  and  that  the  defendant  pay 
the  costs  of  this  action,  taxed  at  $ . 

• 

No.  635. 

Where  Service  is  Had  by  Publication. 

This  cause  came  on  to  l^e  heard  upon  the  petition  and  the  evidence,  and  was  sub- 
mitted to  the  court,  on  consideration  whereof  the  court  finds  that  due  notice  of  the 
filing  and  pendency  of  this  petition  was  given  to  the  defendant  according  to  law, 
but  he  has  failed  to  answer  or  demur  to  said  petition  ;  and  that  said  parlies  were  mar- 
ried, as  set  forth  in  tlie  petition  ;  that  the  plaintiff  has  been  a  Inma  fide  resident   of 

^county  in  this  state  for years  before  the  filing  of  the  petition  herein,  and 

that  the  defendant  has  willfully  abandoned  the  plaintiiT  without  just  cause  for  the 
term  of  [two]  years  prior  to  filing  the  petition. 
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It  is,  therefore,  considered  by  the  court  that  the  marriage  relation  heretofore 
existing  between  said  parties  be  and  the  same  hereby  is  set  aside  and  wholly  annulled, 
and  the  parties  released  from  the  obligations  of  the  same,  and  that  the  plaintiff  pay 
the  costs  of  this  action,  taxed  at  $ . 


No.  636. 

Declaring  Marriage  Void  Because  of  Lunacy,  etc. 

This  cause  came  on  to  be  heard  upon  the  petition,  answer,  reply  and  the  evi- 
dence, and  was  submitted  to  the  court,  on  consideration  whereof  the  court  finds  that 
said  parties  were  married  as  set  forth  in  the  petition ;  that  at  the  time  of  said  mar- 
riage said  [plaintiff],  by  reason  of  mental  imbecility,  was  incapable  of  making  said 
contract  or  giving  her  consent  to  the  same,  and  that  she  has  not  cohabited  with  the 
plaintiff  since  being  restored  to  a  sound  mind.  ^ 

It  is,  therefore,  considered,  etc. 

No.  037. 

Nullity  Because  of  Former  Marriage. 

[Commence  as  in  the  preceding,^ 

The  court  finds  that  said  parties  were  married  as  set  forth  in  the  petition,  but 
that  at  the  time  of  said  marriage  the  defendant  had  a  wife  then  living,  and  therefore 
said  marriage  is  null  and  void.  The  court  further  finds  that  said  marriage  was  con- 
tracted in  good  faith,  with  the  full  belief  of  the  parties  that  the  former  wife  was  dead, 

and  that  the  issue  of  said  marriage,  to  wit : , ,  are  entitled  to  succeed  in  like 

manner  as  legitimate  children  to  the  real  and  personal  estate  of  [the  parent  capable 
of  contracting^. 

It  is,  therefore,  considered  by  the  court  that  the  marriage  contract  between  said 
parties  be  and  the  same  hereby  is  declared  null  and  void,  and  of  no  force  and  effect, 
and  is  set  aside  and  wholly  annulled,  and  the  parties  released  from  the  obligations  of 
the  same;  and  it  is  further  considered  that  the  issue  of  said  marriage,  to  wit:  -^— , 
,  bom  or  begotten  before  the  commencement  of  this  action,  are  entitled  to  suc- 
ceed to  the  real  and  personal  estate  of  [parent  competent  to  contract"],  in  the  same 
manner  as  legitimate  children,  and  that  the  plaintiff  recover  her  costs  herein,  taxed  at 

$ ^ 

No.  638. 

In  Case  of  Nonage. 

[Commence  as  in  No,  djd.] 

The  court  finds  that  said  parties  were  married  as  set  forth  in  the  petition,  bat 
that  at  the  time  of  said  marriage  the  plaintiff  was  but  fifteen  years  of  age ;  that  she 

cohabited  with  the  defendant  until  about  the  ^^  day  of ,  being  then  under  sixteen 

years  of  age,  when  such  cohabitation  ceased,  and  has  not  since  been  renewed. 

It  is,  therefore,  considered,  etc. 

^  If  there  are  children,  add  :    The        [the  parent  capable  of  contracting^  and 

court  further  finds  that -,  children  of        are  entitled  to  succeed  to  [his\  real  and 

said  marriage,  are  the  legitimate  issue  of        personal  estate. 
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No.  639. 

Decree  for  Defendant  on  Answer. 

This  cause  came  on  for  hearing  upon  the  petition  of  the  plaintiflf,  answer  of  the 
defendant,  and  the  evidence,  and  was  submitted  to  the  court/on  consideration  whereof 
the  court  finds  that  the  parties  were  married  as  set  forth  in  the  petition.  The  court 
further  finds  that  the  defendant  has  not  willfully  abandoned  the  plaintiff  [without  just 
cause],  for  the  term  of  [two]  years  prior  to  filing  the  petition,  but,  on  the  contrary^  has 
conducted  herself  toward  him  as  a  faithful  and  loving  wife.  The  petition  is,  there- 
fore,  dismissed.  This  cause  thereupon  came  on  further  to  be  heard  upon  the  answer 
of  said  defendant  and  the  evidence,  and  was  submitted  to  the  court,  etc 

[Continue  as  in  No*  ^34-1 

Mo.   640. 

Decree  for  Defendant. 

This  cause  came  on  to  be  heard  upon  the  petition,  answer,  reply  and  the  evidence, 
and  was  submitted  to  the  court,  on  consideration  whereof  the  court  finds  upon  the 
issue  joined  for  the  defendant. 

It  is,  therefore,  considered  by  the  court  that  this  action  be  and  the  same  hereby 
is  dismissed,  and  that  the  defendant  go  hence  without  day,  and  recover  from  the 
plaintiff  her  costs  therein  expended,  taxed  at  $ . 

No.  641. 

For  the  Custody  of  Children.* 

[After  entering  a  decree  for  divorce^  add:] 

And  it  is  further  ordered  that  the  care,  custody,  nurture  and  education  of  the 
children  of  the  parties  in  thj^  action,  to  wit:  [give  names],  be,  until  the  further  order 

of  the  court,  confided  exclusively  to ,  and is  hereby  enjoined  from  meddling 

with,  or  in  anywise  interfering,  with  either  of  said  children. 

No.  643. 

For  Alimony. 

[After  the  decree  for  divorce  y  add:] 

And  the  court  further  finds  that  said  defendant  is  possessed  of  real  and  penonal 
property  of  the  value  of  $ ,  over  and  above  all  incumbrances. 

It  is,  therefore,  considered  that  said  defendant  pay  to  the  plaintiff  within days 

from  this  date,  the  sum  of  $ ,  etc     [If  the  alimony  is  in  property,  particuiarfy 

describe  the  property  assigned,] 

No.  643. 

Establishing  a  Lost  Will 

This  cause  came  on  for  hearing  upon  the  petition,  answer,  reply,  and  the 
evidence,  and  was  .submitted  to  the  court,  on  consideration  whereof  the  court  finds 
that  A  B  died  on  the day  of ,  that  prior  to  his  death,  to  wit,  on  the 

^  An  order  of  this  kind  may  be 
modified  by  the  court  at  any  time  the 
welfare  of  the  children  may  require  it. 
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day  of ,  he  made  and  published  his  last  will  and  testament  in  the  presence  of 

, , »  who  subscribed  said  will  at  his  request  as  witnesses  thereof;  that 

said  will  was  in  substance  as  follows:  [j^/  out  (he  substance  of  the  will  with  the 
several  bequests^. 

That  said  will  was  in  existence  and  unrevoked  at  the  time  '6f  the  death  of  said 
A  B,  the  testator,  but  is  now  lost.  ^ 

It  is,  therefore,  considered  by  the  court  that  the  will  above  set  forth  is  proved  and 
established  as  the  last  will  of  A  B,  deceased,  and  as  such  is  entitled  to  probate  in  all 
respects  as  though  it  was  the  original  instrument  executed  by  said  eestator. 

No.  644. 

Decree  Authorizing  Redemption  of  Real  Estate. 

This  cause  came  on  for  hearing  upon  the  petition,  answer,  reply,  and  the  evi- 
dence, and  was  submitted  to  the  court,  on  consideration  whereof  the  court  finds  that 
the  plaintiff  is  entitled  to  redeem  the  [describe  premises'\  from  the  mortgag^^xecuted 

by  A  B  to  C  D,  on  the  ^^day  of ,  to  secure  the  payment  of  the  sum  of  $ , 

upon  which  mortgage  there  is  now  due  (he  sum  of  $ . 

That  the  amoimts  paid  for  taxes  for  said  defendant  on  said  real  estate  are  as 
follows,  with  dates  of  payment  [state  in  full  1 ;  that  the  value  of  necessary  improve- 
ments made  by  said  defendant  on  said  premises  is  as  follows :  [giving  items]. 

It  is,  therefore,  considered  by  the  court  that  the  plaintiff  pay  to  said  defendant 
within  [six]  months  from  this  date  said  several  sums  of  money,  amounting  in  all  to 

the  sum  of  $ ,  and  that  upon  said  pa3rment  the  defendant  execute  and  deliver  to 

the  plaintiff  a  deed  of  conveyance  of  said  premises  conveying  all  right,  title,  and 
interest  of  said  defendant  in  and  to  said  premises  free  from  all  incumbrances  made  by 
or  suffered  by  him,  and  that  the  [defendant]  pay  the  costs  of  this  action. 

No.  645. 

Declaring  a  Judgment  not  a  Lien  as  Against  a  Bona 

Fide  Purchaser. 

This  cause  came  on  for  hearing,  etc.,  on  consideration  whereof  the  court  finds 

that  the  judgment  rendered  in  the court  of county,  on  the day  of , 

for  the  sum  of  $ ,  in  favor  of  A  B  and  against  C  D,  is  not  a  lien  upon  [describe 

pretnises"],  because  the  said  C  D  had  sold  and  conveyed  said  premises  to  G  H  for  the 

sum  of  $  — ,  on  the day  of ,  and  had  received  the  entire  consideration 

therefor,  but  that  said  deed  was  not  recorded  until  after  the  rendition  of  said  jndg- 
ment,  and  that  said  sale  and  convejrance  were  made  in  good  faith. 

It  is,  therefore,  considered,  etc. 

No.  646. 

Judgment  on  Petition  for  Alternative  Relief 
Against  Principal  or  Agent. 

This  cause  came  on  to  be  heard  upon  the  petition  of  the  plaintiff,  the  answer  of 
Amos  Swift,  and  Williams,  Gentry  &  Ca  and  the  evidence,  and  was  submitted  to 
the  court,  on  consideration  whereof  the  court  finds  that  Amos  Swift  had  authority 
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from  Williams,  Gentry  &  Co.  to  employ  the  plaintifT  as  alleged  in  the  petition,  and 

that  the  plaintiff  has  sustained  damages  in  the  snm  of  $ by  the  failure  of  said 

Williams,  Gentry  &  Co.  to  perform  said  contract. 

It  is,  therefore,  considered  by  the  court  that  the  plaintiff  recover  from  William^, 

Gentry  &  Co.  the  sum  of  $ ,  and  his  costs  herein  expended,  taxed  at  $ ,  and 

the  action  as  to  Amos  Swift  be  dismissed,  and  that  he  recover  his  costs,  taxed  at  $ .^ 


^ 
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ABANDONMENT, 
defined,  408. 
effect,  409.- 
how  pleaded  in  answer,  409. 

ABATEMENT, 
pleas  in,  defined,  409-10. 
what  may  be  pleaded  in,  410. 
Instances,  22,  23. 

when  answer  in  may  be  pleaded,  792  n. 
forms  of  answers,  410-11,  792-3. 

ABSTRACTS, 

Sr^  Attorneys. 

ACCEPTANCE, 
.for  accommodation;  form  of  answer, 
803. 

ACCESSION, 
doctrine  stated,  121-3. 
equity  jurisdiction  in,  I32r 

ACCIDENTS, 

inevitable;  distinguished  from  **  Act  of 

God,"  482. 
forms  of  petitions: 

brakeman  killed  by  defective  brakes, 

592. 
minor  killed  by  machinery,  591. 
injury  from  boiler  explosion,  592-3. 

ACCORD  AND  SATISFACTION, 
what  will  operate  as  satisfaction,  411, 
412. 

tender,  412. 

note  against  third  party,  412, 414. 
new  contract  must  be  performed,  413. 
unless  founded   on  new  considera- 
tion, 413. 
as  to  joint  obligors  and  tort  feasors, 

414. 
emancipation  of  child,  415. 
how  pleaded,  4139  415. 
form  of  answer,  798. 

ACCOUNT, 
defined,  124. 
copy  must  be  given,  123. 
mutual  and  partnership  accounts;  plead- 
iag,  126, 127. 


running,  stated  as  one  cause  of  action, 
96,  payable  at  stated  periods,  sever- 
able, 06. 
forms  of  petitions: 
'     for  merchandise,  593. 
between  partners,  595. 
against  corporation  on,  644. 

ACCOUNTING, 
parties  to  action  for,  45,  66. 
of  tenants  in  common,  522. 
between  partners,  126,  127,  268-70. 
jurisdiction  of  equity,  125,  126. 
petition;  contents,  127. 
forms  of  petitions: 

by  administrator  of  deceased  partner 
V.  survivor,  734-5. 

by  creditor  of  corporation,  736-7. 

against  agent,  593,  594-8- 

ACCOUNT  STATED, 
defined,  124. 

presumption  of  correctness,  124,  125. 
what  must  be  pleaded  and  proved,  124, 

125. 
forms  of  petitions,  594. 

ACT  OF  GOD, 

distinguished  from  inevitable  accident, 
482. 

ACTION  PENDING, 

demurrer  on  account  of,  372. 
form  of  answer,  795. 

ACTIONS, 

Sf^   Cause  of  Action  ;  Joinder  of 

Causes,   Locus,    Parties   to   Ac- 
tions, separate  titles. 

how  classified  at  common  law,  69. 

how  commenced  at  common  law,  69. 

but  one  form  under  the  code,  7,  8. 

not  to  be  dismissed  if  plaintiff  entitled 
to  any  relief,  8. 

consolidation,  573-5. 

ACTIONS  QUIA  TIMET, 
Sff  Quieting  Title. 

ADMINISTRATORS. 
Sff  Executors  and  Administrators. 
forms  of  petitions : 
action  by,  for  conversion,  623-4, 636. 
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action  between  on  note,  620. 
on  bond  of,' 623. 

ADMIRALTY, 

See  Salvages.    Vessels. 
forms  of  petitions : 
charterer  v.  owner,  632-3. 
against  charterer,  633. 
owner   v.  charterer  for  services  as 
master,  659. 

ADVANCEMENTS, 
when  presumed,  328. 
general  principles,  415-16. 
defense,  how  pleaded,  416. 

ADVERSE  ENJOYMENT, 
of  waters,  540-1. 

ADVERSE  POSSESSION, 
definition  and  requisites,  416-17, 797  n. 
possession  of  life  tenant  not,  417. 
possession  may  be  tacked,  417. 
defense  of,  how  pleaded,  41S. 
forms  of  petitions,  797-8. 

AGENCY, 

See  Principal  and  Agent. 

AGGRAVATION, 

matters  of,  generally,  require  less  par- 
ticularity, 14. 

AGISTERS, 
form  of  petition  to  recover  as,  717. 
answer  setting  up  lien, 472  and  n.,809. 

ALIMONY, 

See  Divorce  and  Alimony. 
form  of  decree,  842. 

ALLEGATA  ET  PROBATA, 
See  Variance. 

ALTERATION, 
answer  alleging,  516-7,  806. 

ALTERNATIVE  RELIEF, 
form  of  judgment,  843-4. 

AMBIGUITY, 

equivocal    material    allegations;    con- 
struction most  unfavorable  to  pleader 
adopted,  11. 
exceptions,  11. 

that  meaning  that  will  support  rather 
than  defeat,  the  allegation,  to  be 
taken,  11. 

pleading  not  objectionable  if  certain  to 
a  common  intent,  1 1. 

remedy,  12. 

AMENDMENT, 

at  common  law,  576-7. 

discretion  of  court,  576,  583-5. 

when  authorized,  582-5. 

thin^  to  be  amended  must  exist,  577-8. 

application  when  made,  564. 


conditional  order,  564. 

alias  summons  unnecessary,  564. 

in  case  of  variance,  571-2. 

to  correct  title  of  petition,  74. 

of  verification,  563-4. 

cures  defects;  exceptions  577,  579 

for  misnomer,  578. 

for  misjoinder,  578. 

after  demurrer  sustained,  576. 

other  instances,  581,  585. 

election  of  remedies  may  be  secnred 

by,  581-2 
substituting  different  causes  of  action, 

578-80. 

rule  stated,  578-9. 
instances,  579-80. 
parties  reduced  by,  49-50. 
forms: 

motion,  585. 
notice,  584. 
orders,  584. 

ANIMALS, 
action  for  injaries  by ;    what  must  be 

alleged,  92,  93.* 
joint  owners  liable  for  trespasses  by,  58. 
forms  of  petitions : 

injuries  by,  651,  776. 

ininries  to,  ^i&-^ 

killed  by  locomotive,  749-5a 

ANSWER, 

See  DefrnseS;  separate  titles, 
defined,  789. 
formal  parts,  384,  790. 
of  entire  cause,  available  as  partial  de- 
fense, 400. 
in  chancery,  4. 
in  support  of  plea,  5. 
defects  cured  by,  107,  380-1. 

APPRAISERS, 

form  of  petition  to  compel  sheriff  to 
call,  763. 

ARBITR.\MENT  AND  AWARD, 
distin^ished  from  accord  and  satis- 
faction, 420. 
requisites  and  effect,  420^1. 
when  invalid,  421. 
forms  of  petitions: 

verbal  submission,  600. 
submission  by  deed  or  bond,  60a 
extension  of  time  for  award,  601. 
'     bond  for    refusal    to    comply  with 
award,  626. 
frame  of  answer  setting  up,  421. 
form  of  answer,  801. 
invalidity  of  award,  819-20. 

ARGUMENTATIVE  PLEADING, 
defined,  12. 

when  permissible,  12,  13. 
condemned  in  deniAls,  13,  393. 
remedy,  i^ 


ARREST, 

See  Sheriffs. 
without  warrant,  458-60. 
justification,  answers,  461-3. 

ARTISANS, 

See  Bailment. 

ASSAULT  AND  BATTERY, 
defined,  418. 
defenses,  4x8-i9« 
general  denial,  418. 
justification,  418-19. 

what  constitutes,  41S-19. 
how  pleaded,  419. 
forms  of  petitions: 

assault  on  plaintiff,  601-2. 
servant  or  child,  601. 
wife,  601-2. 
forms  of  answers : 

son  assault  demesne^  815. 
to  preserve  the  peace,  815. 
sell-defense,  815. 
refusal  to  pay  fare,  8x5-16. 

ASSESSMENTS, 
on    stock,   cannot,   generally,  be  en- 
forced   until    full    amount    is    sub- 
scribed 644,  n. 
form  of  petition,  644. 

ASSIGNEES, 
of  covenants,  42. 
rights  of  in  general,  94-5. 
assignee  proper  plaintiff  in  equity  and 
under  the  code,  20,  2x,  43,  48,  94, 

371 » 377-8. 

at  common  law,  not,  2CV 
for  creditors;  actions;  parties,  39. 
m^  sue  in  their  own  names,  20, 21, 94. 
in  bankruptcy  and  in  trust,  '^9. 
may  sue  and  be  sued  witnout  join- 
ing creditors,  30. 
generally,  all  crecfitors  must  join  in 
suit  against,  39. 
of  lessor  and  lessee;    forms  of  peti- 
tions, 699,  701. 

ASSIGNMENT, 
meaning  of  term,  665n. 
form  not  material,  21. 
when  a  bar  to  recovery,  64. 
how  pleaded,  95,  115,  378. 
consideration  for,  how  pleaded,  95. 
what  rights  assignable  and  what  not, 

22. 

general  rule,  22. 

mstances,  22,  23  and  n.,  35,  43,  44, 

48.  55*  65. 
of  mechanics*  liens,  43,  44. 
of  vendors*  liens,  43,  44. 
assignee  of  ]iartial  interest  may  recover, 

48. 
but  not  if  there  was  no  sale,  48. 
conditional  assi|rnment,  55. 
assignor^  when  joined,  55. 
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assi^ees    of  fraudulent    debtor,    all 

jomed,  65,  66. 
after  action  commenced,  49. 
forms  of  petitions: 
of  judgment,  6^7-8. 
of  lease,  by  assignee,  699,  700, 
by  partner,  unauthorized,  734. 
by  assignee  for  conversion,  733.    * 
'  by  judgment  creditor  to  set   aside, 

641. 
forms  of  answers: 
alleging  acceptance  of  assignment  of 

lease,  807. 
assignment  of  cause  of  action,  796. 
of  lease  accepted,  807. 

ASSUMPSIT, 

See  Money  Mad  and  Received. 
defined,  248. 

ATTACHMENT, 

amendment  of  affidavit  or  undertaking, 

.  585. 

form  of  petition  on,  622-3. 

for  malicious,  707-8. 

ATTORNEYS, 
verification  by,  563,  565. 

form,  563. 
forms  of  petitions: 
against  attorney  for  negligence: 
in  defending,  602. 
in  prosecuting,  603. 
in  examining  title,  603. 
by  attorney,  for  services,  604. 
for  libel,  705. 

AUCTIONEERS, 
may  sue  for  goods  sold  without  prov- 
ing special  property,  27. 

AWARDS,  '^ 

See  Arbitrament  and  Award. 
specific  enforcement  of,  316. 

BAILMENT, 
forms  of  petitions: 
against  gratuitous  bailee,  604. 
against  pawnbroker,  604,  740. 
against  nirer  of  horse,  605, 606,  718, 

724. 
against  hirer  of  furniture,  606. 
against  artisan,  6o|. 
against  receiptor,  006. 

BANKRUPTCY, 

See  Assignees. 
answer  alleging  discharge  in,  422,  8oo- 

BANKS, 
may  sue  on  note  made  to  cashier,  42. 

BASTARDY, 
form  of   judgment  for  maintenance, 
840. 

BATTERY, 

See  Assault  and  Battery. 
defined,  418. 
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BILLS  AND  NOTES, 

Set  Negotiable  Instruments,  Notes. 

BILLS  IN  CHANCERY, 
siyle  of,  69,  70. 
nature  and  parts,  70,  71. 
.classified,  71. 
changes  made  by  code,  116. 

BILLS  OF  DISCOVERY, 
described,  3. 
demurrable,  4. 
plea  available,  4. 
unnecessary  under  code,  4  n. 

substitutes,  132. 
what  actions  not  aided  by,  133. 
frame  of  bill,  133. 

BILLS  OF  EXCHANGE, 

See  Negotiable  Instruments. 

BILLS  OF  PEACE, 
when  sustained,  134. 
object,  134-5. 
instances,  135. 

several  plaintiffs;  joinder,  135-6. 
frame  of  bill,  136. 

BILLS  QUIA  TIMET, 

See  Quieting  Title. 

BILLS  TO  PERPETUATE  TESTI- 
MONY, 
object,  141. 

when  not  granted,  141,  142. 
what  must  be  shown  for,  142. 
code  sub«ititutes,  142. 
frame  of  bill,  142-3. 

BOATS, 
form  of  petition  for  turning  adrift,  709. 

BONA  FIDE  PURCHASER, 
definition  and  requisites,  423-4,  810  n. 
protected  from  trusts,  533-5. 
defense  of;  answers,  424,  535,  809-10. 

BONDS, 

See  Official  Bonds,  Undertaking. 
for  payment  of  money;  frame  of  peti- 
tion, 143. 
of  indemnity,  described,  143. 

when  cause  of  action  accrues,  143-4. 

exempt  pttiperiy  not  covered,  144. 

attomeyiB*  fees,  144. 

limit  of  recovery,  144. 

frame  of  petition,  144. 

toindemiiify  others  than  officers,  145. 

frame  of  petition,  146. 
forms  of  petitions: 

for  payment  of  money,  621. 

payable  to  bearer,  621. 

by  survivor  of  joint  obligees,  622. 

ofhcial,  622. 

attachment,  622-3. 

of  administrator,  623. 

to  indenniify  sheriff,  etc.,  624,  | 


fidelity,  624. 
arbitration,  626. 

BREACH  OF  CONTRACT, 
how  pleaded,  78,  79. 
damages,  79. 

BREACH  OF  COVENANT, 
See  C0VF.NANTS. 

BREACH  OF  PRQMISE, 
contract  need  not  be  written,  149-50. 
unless  not  to  be  performed  within  a 

year,  149-50. 
remedy  damages,  not  specific  perform- 
ance, 150. 

elements  of  damage,  151,  422-3. 
frame  of  petition,  152. 
amended  petition,  152. 
right  of  action  abates  with  death  of 

either  party,  23. 
defenses,  422-3. 

fraud,  422. 

infancy,  422. 

unchastity,  150,  422-3. 
forms  of  petitions,  626-7. 
what  must  be  alleged,  15a 
forms  of  answers,  423,  808. 

denial  of  refusal  to  marry,  808. 

unchastity,  808. 

BREACH  OF  WARRANTY, 
Se^  Warranty. 

BUILDING  CONTRACT, 
what  facts  to  be  pleaded,  112.  113. 
forms  of  petitions,  627-8,  701. 
forms  of  answers,  805. 

BURDEN  OF  PROOF, 

'    See  Onus  Probandl 

CANCELLATION, 

See  Rescission. 
when  allowed,  292-4. 
frame  of  petition,  294-5. 
answer,  where  defendant  seeks  in  ac- 
tion to  reform, 5 II -1 2. 
forms  of  petitions  for,  742-4,  762. 

CARRIERS, 
of  goods: 
defined  and  classified,  156. 
are  insurers,  156. 
liability  in  general,  157-8,  425-6. 
negligence,  defenses,  426, 
how  pleaded,  426-7. 
forms  of  petitions  against,  157,  628- 

for  freight  charges,  717. 
for  carriage  in  wagons,  717. 
of  passengers: 
defined  and    duties  stated,    152-3, 

4^-5- 
not  insurers,  153, 

who  are  passengers,  153. 

injuries    under    special  conditioiu, 

154.  155- 
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when  relieved  from    liability,   155, 

156. 
frame  of  petition  in  action  against, 

ij6. 
negligence;  defenses;  how  pleaded, 

424-5- 
forms  of  petitions: 

for  personal  injuries  by,   747-8, 

751-7^3- 
for  ejecting  passengers,  754-5. 
to  recover  fare,  754,  755. 

CAUSE  OF  ACTION, 

Ste  Joinder  of  Causes. 
defined,  97,  142. 
cannot  be  subdivided,  96. 
distinguished  from  relief  sought,  97-8. 
prayer  forms  no  part  of,  97. 
mstances  of  single,  98,  99,  342-3. 
single  transaction  constituting  dinerent 

causes,  103,  104. 
entire   though   consisting  of  se])arate 

items  of  damage,  256-7. 
failure  to  separately  state  and  number 

different  causes,  357. 
reply  should  not  introduce  new,  558. 
dinerent   substituted   by  amendment, 

578-80- 
answer  alleging  assignment,  796. 

CESTUI  QUE  TRUST, 
when  made  a  party,  52. 
need  not  join  in  action  by  trustee,  24. 

CHANCERY, 

former  pleadings  in,  3-6. 
bills  in,  6^-70,  116. 
joinder  of^causes  in,  347. 
demurrer  in,  366. 
prties  in,  20,  21,  34,  50,  54. 
jurisdiction  : 

in  accounting,  125,  126. 

over  wills,  45;  334-5»  54i- 

CHARTER  PARTY, 

See  Admiralty. 

CHATTEL  MORTGAGES. 
See  Foreclosure. 

CHATTELS, 

See  Sale. 
part  owners  may  unite  to  recover,  33. 

CHECKS, 

See  Negotiable  Instruments. 

CIVIL  DAMAGES, 

See  Liquors.     Railroads. 

CODE, 

object,  71,  72. 

pleadings  enumerated,  72. 

a  new  system,  73. 

a  fact  system,  105. 

to  be  liberally  construed,  8-10,  377. 


COMMODATUM, 

See  Bailment. 

COMMON  CARRIERS, 
See  Carriers. 

COMMON  LAW  PLEADINGS, 
enumerated,  2. 
object,  I. 

COMPLAINT, 

See  Petition. 

COMPOSITION    WITH    CREDIT- 
ORS, 
defined,  430. 

principles  governing,  412-14,  430. 
defense  of;  frame  of  answer,  431. 

COMPROMISE, 
defined,  431. 
offer  of;  form,  519. 
binding  unless  rescinded,  431. 
form  of  petition  for  failure  to  cany 

out,  646-7. 
form  of  answer,  alleging,  432,  799. 

CONCLUSIONS, 
defined^  77-8. 

denial,  puts  in  issue  no  fact,  17,  393-4.. 
when  not  demurrable,  378-9. 
need  not  be  denied  it  facts  are,  18,. 
393-4. 

CONDITIONS  PRECEDENT, 
pleading  performance,  80-82. 
modification    and   waiver    should   be 

pleaded,  81. 
also  defendant's  fault,  81. 

CONDONATION, 
answer  alleging,  814. 

CONFESSION, 
judgment  by,  826. 
form,  830-1. 

CONFESSION  AND  AVOrDANCE;. 
See  New  Matter. 

CONFLICT  OF  LAWS, 
lex  loci,  84,  86. 
lex/orij  85. 
lex  ret  sita^  86. 

CONSIDERATION^, 
necessity  and  requisites  ofr82-4. 
must  be  pleaded,  save  in  negotiable. 

instruments  and  deeds,  82,  127. 
for  assignment,,  when  material,  95. 
frivolous,  what  is,.  427. 
illegal  and  against  public  policy,  428-9. 

what  is,  428. 

generally  avoids  contract,  428-9,445. 

how  pleaded,  420. 
mere  moral,  insufficient,  429. 
specific  performance  not  granted  where 

there  is  no,  2981 
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want  of  when  proved  under  general 

denial,  392-3. 
ori^nal  recovered  when  instrument  is 

void,  118. 
for  emancipating  child,  415. 
advancements,  415-16. 
how  pleaded,  15. 
failure  of;  effect,  429,  502-3. 

how  pleaded,  429-30. 
form  of  answer,  802-3. 

CONSISTENCY, 
required  of  defenses,  395-8. 
how  determined,  397-S. 

CONSOLIDATION   OF  ACTIONS, 
when  allowed,  573.4- 
object,   573. 
instances,  573-4. 
tried  as  one  suit  after.  574. 
motion   for,   should    be   made  before 

trial,  574. 
forms: 

motion,  575. 

notice,  574. 

order,  575. 

CONSPIRACY, 
against  trader,  527. 
gravamen,  malice,  527. 
mere  business  rivalry  not,  527. 

CONSTRUCTION, 
of  pleadings,  liberal,  8,  10,  377. 

CONSUL, 
answer  by,  795. 

CONTINUANCE, 
when  granted,  576. 

CONTRACTS, 

See  Alteration,  Cancellation, Con- 
ditions Precedent,  Considera- 
tion, Duress,  Fraud,  Perform- 
ance, Reformation,  Rescission, 
Specific  Performance. 
joinder  of  causes  arising  from,  350-1. 
illegal,  what  are,  83, 445. 

how  pleaded,  445-^. 
lex  loci,  84,  86. 
foreign,  84. 
implied,  85. 

time  and  place;  pleading,  86. 
of  insane,  449. 
of  in&nts,  446-^. 

of  persons  non  compos  mentis,  448-9. 
how  pleaded,  iii,  112. 
breach,  how  pleaded,  78,  79, 
modifications,  to  be  pleaded,  iii,  112. 
forms  of  petitions: 
to  cancel,  761-2. 

CONTRIBUTION, 
doctrine  stated,  171,  172. 
parties,  59. 
between  wrong-doers^  64. 


surety  of  surety  not  liable,  172. 
unnecessary  payments,  172. 
between  wrong-doers,  172. 
frame  of  petition  for,  172-3. 
forms  of  petitions  for,  635,  689. 

CONTRIBUTORY  NEGLIGENCE, 
doctrine    stated    and  discussed,   256, 

482-4. 
how  pleaded,  256. 

want  of,  need  not  be  pleaded,  253. 

defence  of;  answers,  48^. 

by  carrier  of  goods,  426. 

CONVERSION, 

See  Trover  and  Conversion. 

COPY, 

of  account  must  be  attached,  123. 
of  instrument  substituted  for  contents, 
693  n. 

CORPORATIONS, 

See  Stockholders. 

defined,  248. 

powers,  loz. 

de  facto,  162. 

actions    by  and   against  stockholder, 
162-3. 

corporate  existence  how  pleaded,  161, 
163-4. 

creditor's  bill  again<;t,  168. 

unlawful  combination,  3a 

pleading  corporate  capacity,  370-1. 

must  sue  and  be  sued  in  corporate 
name,  43,  65. 

effect  of  general  denial,  800  n. 

stockholders  liable  as  partners  for  de- 
fective incorporation,  643  n. 

mandamus  against,  230,  2^1. 

when  quo  warranto  lies,  283-4,  508. 

forms  of  informations  against,  746-7. 

forms  of  petitions: 
against    incorporators  as   partners, 

643- 
against  stockholders  for  failure  to 

publish  indebtedness,  643. 

agamst  stockholders  for  assessments, 
644. 

against  corporation  on  account,  644. 

stockholders  v.  directors,  645,  646. 

by  subscriber,  for  fraudulent  repre- 
sentations, 655. 

by  creditor,  for  an  accounting,  736-7. 

on  note  by  corporation,  615. 
forms  of  answers: 

denial  of  incorporation,  80a 

ultra  vires,  800. 

unauthorized  acceptance  in  name  of, 
800. 

COUNTER-CLAIM  AND  SET-OFF, 

counter-claim,  543-6. 
nature,  543,  545-^. 
instances,  544-6,  547. 
how  plead^,  549. 
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frame  of  answer,  548. 
set-off,  546-9. 

when  authorized,  546,  548. 

instances,  547-8. 

judgments  not  subject  to,  where  one 
party  is  exempt,  547. 
demurrer  to;  form,  567. 
fprm  of  answer,  548-9,  793, 
form  of  judgment  on,  831. 

COUNTIES, 
how  sued,  43.  ^ 

action  brought  in  wrong;  answer,  794. 

COVENANTS, 
parties  to  actions  for  breach,  41-2. 
pleading,  87,  88.  538. 
forms  of  petitions: 

for  breach,  784-5. 

of  seisin,  647. 

grantee's  assignee  y^  grantor,  648. 

against  incumbrances,  648. 

grantee's  devisee  v.  grantor,  649. 

neirs  v.  grantor,  649. 

warranty  of  quantity,  649,  654. 

quiet  enjoyment,  650,  70a 

of  grantee  to  build  on  laud,  650. 

against  nuisances,  650-1. 

COVERTURE, 

See  Husband  and  Wife. 
mere  matter  in  abatement,  and  may  be 

waived,  39. 
as  a  ground  of  abatement,  410-1 1. 
pleading,  433. 
forms  of  answers,  795,  797. 

CREDITORS'  BILLS, 

See  Fraudulent  Conveyances. 
classified,  164. 
execution  must  first  be  returned  nulla 

hona^  164,  165. 
return  conclusive,  166. 
does  not  lie  where  remedy  at  law  is 

adequate,  166. 
by  attachment  creditor,  166. 
'  fraudulent  conveyances,  166-7. 
joint  and  judgment  debtors,  167. 
what  property  liable,  167-8. 
against  corporation  and  stockholders, 

168. 
frame  of  petition,  168. 

against  decedent's  estate,  167-8. 
filing  claim,  168-9. 
frame  of  petition  against  fraudulent 

grantees,  170-I. 
frame  of  ordinary  creditor's  bill,  17a 

CRIMINAL  CONVERSATION, 
form  of  petition,  675. 

CROSS-PETITION    OR   COM- 
PLAINT, 
defined,  79a 

nature  and  requisites,  550-1. 
forms,  551-2,  820-1. 
demurrer  to;  forms,  66-75. 


CURTESY, 
form  of  petition,  732-3. 

DAMAGES, 
how  pleaded,  79,  1 13-15,  152. 
full  amount  must  be  pleaded,  88,  113, 

MS- 

liquidated,  distinguished  from  penalty, 

526-7.  .. 
facts  in  mitigation,  what  are,  480. 

in  particular  cases,  480- 1. 

must  be  pleaded,  481. 

frame  of  answer,  481. 

in  action  for  negligence,  must  be  al- 
leged, 482. 

from  nuisances,  presumed,  487. 

for  breach  of  promise,  150-1, 422-3. 

in  action  of  trespass,  324. 

measure  of,    for  breach  of  contract, 
771  n. 

DEATH, 

See  Accidents,  Negligence  Causing 

Death. 
effect  on  action  pending,  40,  49. 

DEBTOR  AND  CREDITOR, 
See  Assignees,  Sheriffs. 
actions;  parties,  27,  65,  694. 
joint  creqitors  must  sue  jointly,  unless 

one  debtor  pay  all,  28. 
recapture  of  escaped  debtor  by  sheriff; 
answer,  809.    ^ 

DECEDENTS'  ESTATES, 
creditor's  bill  against,  168-70. 

DECEIT, 

See  False  Representations. 

DECLARATION, 
how  met  at  common  law,  2. 

DECREES, 
See  Judgments,  separate  titles. 

DEDICATION, 
of  ways,  539-40. 

DEEDS, 

See  Cancellation. 
correction;  parties,  61. 
may  be  shown  to  be  mortgages,  759- 

760. 
forms  of  petitions : 

to  cancel,  743-5;  761-2. 
to  have  deed  declared  mortgage,  759- 
760. 
forms  of  answers: 
mistake,  812-13. 
escrow,  813. 
forms  of  ju<igments  setting  aside  for 
fraud,  836-7. 

DEFAULT, 
judgment  by,  823-4. 
forms,  827-8. 
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DEFECT  OF  PARTIES, 
means  too  few  not  too  many,  49. 
how  met,  49,  66. 
how  corrected,  67. 
instances,  48,  66. 
demurrer  for,  372-3. 
forms  of  answers,  796. 

DEFECTIVE  MACHINERY, 

death  of  minor  from;  petition,  591. 

DEFENSES, 

See  Denials.    For  Particular  De- 
fenses ^^^  separate  titles, 
definition  and  nature,  384-5, 396. 
under  code,  classified,  385,  396. 
denials,  385^94, 404-6. 
new,  matter,  395. 

aflSrmaiive,    cannot  be    proved  under 
general  denial,  387. 

pleas,  394-5- 

must  be  consistent,  395-8. 

consistency,  how  determined,  397. 
partial,  399-401. 
equitable,  how  pleaded,  401-^ 
defendants   having  separate  mterests, 
•    406. 

defendants  jointly  liable,  406. 
all  must  be  pleaded,  406-7. 

and  in  one  answer,  394. 
numbering,  407. 

DEL  CREDERE  AGENT, 
form  of  petition  against,  596. 

DEMAND, 

See  Statute  of  Limitations. 
when  necessary  in  trover,  533. 

in  replevin,  295-6. 

DEMURRAGE, 
defined,  633  n. 
form  of  petition  to  recover,  633. 

DEMURRER, 
nature  and  office,  374-5,  381. 
at  common  law  and  in  equity,  366. 
grounds  under  code  enumerated,  366- 
368. 
want  of  jurisdiction,  368,  370. 
of  person,  368-9. 
of  subject  matter,  369-70. 
want  of  leg^al  capacity  to  sue,  370-1. 
corporations,  370-x. 
representatives,  371. 
action  pending,  372. 
defect  of  parties,  372-3. 

does  not  apply  to  excess,  372. 

nor  to  misjomder,  372. 

court  should  remedy  sua  sponte^ 

373. 
who  may  demur,  for,  373. 
misjoinder,  of  causes,  373'-4> 
does  not  include  failure  to  sepa- 
rate, 373. 
does  not  apply  to  joinder  of  reme- 
dies, 374. 


how  waived,  373. 
insufficient  statement,  374-5. 
only   grounds     assigned,    considered^ 

377. 
lies  to  one  count,  376. 

but  not  to  a  portion,  375. 

presents  only  i>sue  of  law,  376. 

effect,  381. 

joint  demurrers,  375. 

is  not  an  admission  of  facts,  376-7. 

frivolous,  382,  555. 

where  petition  shows  cause  of  action 

barred,  91,376,  38a 
for  non-compliance    with  statute   of 

frauds,  376. 
where  ccmclusions  are  pleaded,  378-9. 
rules  for  framing,  380. 
effect  of  answermg  over,  380-1. 
petition  not  subject  to  because  its  facts 

do  not  warrant  prayer,  9. 
proper  remedy  for  misjoinder  of  causes, 

35^7.  373^ 
does  not  lie,   for    defects    cured    by 

amendment,  ^77. 
lies,  when  petition  anticipates  defense, 

100  n. 
to  cross-petition,  566-7. 
to  reply,  567. 
to  bill  of  discovery,  4. 
to  set-off,  567. 
to  answer,  and  cross- petition  566-7. 

when  lies,  566. 

forms,  566-7. 
order  sustaining,  forms,  382,  383. 
order  overruling,  form,  383. 
form,  381. 

DENIALS, 

See  General  Denial. 
discussed,  794  n. 
instances,  789. 
general  and  special  should  not  be  of 

same  matter,  390. 
objectionable  forms,  388. 

ambiguous,  evasive  or  equivocal  17, 
18,  386,  390. 

sham,  18,  391. 
remedy,  18. 

arg'imentative,  13,  393. 
of  conclusions,  17-18,  393-4. 
of  matter  not  alleged,  405-6. 
when  detrimental,  399. 
evidence  under,  391-3,  404^. 

of  consideration,  392-3. 

matters  in  excuse  or  satisfaction,  404. 

inaction  for  balance  due,  404-5. 
general,  385-8. 

form  and  requisites,  385-6,  388, 418. 

what  may  be    proved  under,  387, 
391-3. 

when  admissible,  387-8. 

partial,  388. 
specific,  388. 

nature,  388-90. 

form,  390. 
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time  and  place  when  material,  388-9. 
should  not  be  a  negative  pregnant, 

389-90- 
forms,  560,  794. 

DEPARTURE, 
in  pleading,  559-60. 
form,  561. 

DETINUE, 
formerly  distinguished  from  replevin, 

295. 
distinction  abolished  by  code,  295. 

DISCHARGE  IN  BANKRUPTCY, 
how  pleaded  as  a  defense,  421-2. 
frame  of  answer,  422. 
form.  800. 

DISCLAIMER  OF  TITLE, 
form  of  answer,  810. 

DISCOVERY. 

See  Bills  op  Discovery. 

DISMISSAL, 
grounds,  82^. 
judgment  of;  forms,  829. 

DIVORCE  AND  ALIMONY, 
jurisdiction,  173-5. 

history,  173-^4. 

federal  courts  have  not,  175. 
*    conferred  solely  by  statute,  174. 

residence  of  one  party  essential  to, 

domicile,  176. 

causes,  enumerated,  177. 

how  pleaded,  177-81. 
alimony  defined,  181-2. 

not  granted  on  constructive  service, 
182. 

considerations  in  allowing,  182,  183. 

frames  of  petitions,  183-4. 
elements  of  petition,  176-7. 
forms  of  petitions : 

adultery,  with  prayer  for  custody  of 
children,  656. 

abandonment,  656. 

impotence,  657. 

drunkenness,  657. 

cruelty,  178,  657. 

imprisonment,  657. 

prior  marriage,  657-8. 

non-age,  6$a. 

lunacy  of  plaintiff,  658-9. 
forms  i»f  answers  : 

counter-claim,  814. 

condonation,  814. 
forms  of  decrees : 

for  adultery,  840. 

upon  constructive  service,  840-1. 

on  account  of  lunacy,  841. 

former  marriage,  841. 

non-age,  841. 

for  defendant,  ^42. 

for  custody  of  children,  842. 

for  alimony,  842. 


DOMICILE, 

See  Divorce  and  Alimony. 

DOWER, 
forms  of  petitions  for,  731,  732. 

DURESS, 
.   defined,  433. 
instances    of   acts    falling    short    of, 

434-5- 
who  may  set  up,  435-6. 
how  pleaded,  436-7. 
form  of  answer,  797,' 

EJECTMENT, 
parties,  w. 

actions  of;  when  consolidated,  574. 
forms  of  petitions,  773-4. 

ELECTION  OF  REMEDIES, 
general  doctrine,  36-7,  581-2. 
secured  by  amendment,  582. 
instances,  103. 
rules,  104,  105. 

as  between  trover  and  assumpsit,  327. 
inconsistent  remedies  cannot  be  joined, 

345- 
suit   to  recover    value   vests   title  of 
converted    property    in   defendant, 
528. 

ELECTIONS, 
voter's  petition  for  damages  for  rejec- 
tion, 782. 

EMPLOYMENT, 

See  Services. 

EQUITY, 
former  pleadings  in,  3-6. 
distinctions  beween  suits  in,  and  ac- 
tions, abolished,  7,  34,  72. 
demurrer  in,  366. 
principles  of,  retained,  8. 
parties  in,  20,  21,  34,  50,  54. 

ESCAPE, 

See  Sheriffs. 

ESCR9W, 
definition  and  requisites,  437-8. 
how  pleaded,  438. 
answer  alleging,  813. 

EVIDENCE, 
not  to  be  pleaded,  76. 
distinguished  from  facts,  76. 
irrelevant,  in  pleadings,  555. 
verification  not,  565. 

EXECUTIONS, 
forms  of  petitions: 
for  false  return,  764. 
failure  to  make  return,  764. 
neglect  to  pay  over  money,  764. 
selling  exempt  property,  765-Ow 
by  mortgagee,  766. 
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against  party  causing  wrongful  exe- 
cution to  issue,  7^. 
forms  of  answers,  808-9. 

EXECUTORS  AND  ADMINISTRA- 
TORS, 

'may  sue  without  joining  beneficiary,  24. 

in  actions  not  affecting  title  may  sae 
alone,  40. 

different  rule  as  to  joinder,  in  England 
and  America,  4a 

may  sue  alone  to  forclose  mortgage,  4a 

may  bring  action  for  causing  death  of 
decedent,  40. 

on  death  of  one,  negotiable  paper  pas- 
ses to  successor,  48. 

proper,  but  in  not  general  necessary  par- 
ties, 66. 

form  of  petition  by,  on  life  insurance 
policy,  693-^ 

EXEMPTIONS, 

See  Executions. 
judgments  held  by  parties,  the  property 
of  one  of  whom  is  exempt,  do  not 
extinguish  each  other,  547. 

FACTORS, 

Sec  Principal  and  Agent, 

FALSE  IMPRISONMENT, 
mitigation  of  damages,  480. 
form  of  petition  for,  708. 
forms  of  answers: 
justification,  by  private  person,  816. 
by  officer,  816-7. 

FALSE  REPRESENTATIONS, 
right  of  action  for,  survives,  22  n. 

when  scienter  must  be  pleaded,  93. 
forms  of  petitions : 

as     to     another's    trustworthiness, 
651-2. 

to  purchaser  of  inn,  652-3. 

in  exchange  of  property,  653. 

in  sale  of  horse,  653. 

as  to  quality  of  goods,  653-4. 

as  to  quantity  ofland  sofdf,  649,  654. 

as  to  quantity  of  goods,  654. 

as  to  corporation  stock,  655. 

fraudulent  purchaser,  655. 

FELLOW-SERVANTS,  242. 

FIRE  INSURANCE, 
forms  of  petitions,  689-93. 

FIRES, 
liability  for  setting,  723  n. 
form  of  petition,  723. 
by  railways,  754. 

FIXTURES, 
removal,  332,  334. 

FORECLOSURE, 

See  Liens,  Mortgages. 


parties,  in  general,  44,  51,  52,  53,  54. 
forms  of  petitions : 

of  note  and  mortgage,  663. 

without  note,  663. 

upon  default  of  interest,  664. 

claim  for  insurance,  664. 

claim  for  taxes,  664. 

by  assignee  after  judgment  at  law  on 
note,  664. 

and  for  receiver,  666. 

where  there  are  no  special  statutory 
requirements,  666. 

of  chattel  mortgage,  667. 

of  pledge,  740. 
cross-petition  for,  820. 
forms  of  answers: 

non-joinder  of  owner,  811. 
forms  of  decrees: 

with  order  of  sale,  832,  834-5. 

determining  priority  of  liens,  832-3. 

where  not  all  of  a  series  of  notes  arc 
due,  833. 

where  part  only  of  debt  is  due,  833-4. 

strict  foreclosure,  835. 

of  mechanics'  liens,  838. 

authorizing  redemption,  843. 

F-OREIGN  JUDGMENT, 
action  on;  forms,  560-1,  696. 

FORMER  RECOVERY, 
effect,  438. 

rule  as  to  conclusiveness,  439,  456-7. 
how  pleaded,  439-40,  456. 
form  of  answer,  811. 

FRAUD, 

See  False  Representations. 
remedies,  193. 
^  how  pleaded,  193,  194. 

contract  obtained  by,  not  specifically 

enforced,  305-6, 
requisites  of,  440-1. 
mere  incorrect  opinion  not,  441. 
as    defense   to  action  for  breach    of 

promise,  422. 
statute  of  limitations  in  case  of;  b^ns 

to  run  when,  476-7, 
forms  of  petitions,  441-2,  742-4,  761-2. 
forms  of  answers,  798,  800,  8o(5. 
form  of  judgment: 

setting  aside  fraudulent  deeds,  836-7. 

FRAUDULENT  CONVEYANCES, 
creditor's  remedies,  637-8. 
forms  of  petitions  by  j  udgment  creditor: 
in  behalf   of  himself  and  other 

creditors,  638. 
v.  judgment  debtor  and  fraudulent 

grantee,  638,  639,  640,  641. 
against    debtor  to  reach  money 
due  him  from   third    persons, 
640. 
to  set  aside  as^gnment,  641. 
V.  executrix  ot   deceased  debtor, 
641-2. 
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to  remove  obstructions  from  prop- 
erly, 642. 

upon  judgment  of  justice  of  the 
peace,  639. 

FRIVOLOUS  PLEADING, 
instances,  553-5. 

GENERAL  DENIAL, 

See  Denials. 
matter  provable  under,  16,  17. 
forms,  790,  793-4. 

GOODS  SOLD  AND  DELIVERED, 
forms  of  petitions,  653-4, 667-9, 717-18. 

GOOD  WILL, 

form  of  petition  by  purchaser  of,  for 
breach,  681-2,  718. 

GUARANTORS, 

joined  with  principal,  when,  58. 

GUARANTY, 

See  Guarantors.    Sureties. 
construction  and  effect,  669  n. 
forms  of  petitions : 

on  condition  of  forbearance  to  an- 
other, 669. 
goods  supplied  to  another,  669-70. 
of  precedent  debt,  670. 
on  consideration  of  creditor  releas- 
ing lien ,  670. 
of  mortgage;  for  deficiency,  670-1. 
of  payment  of  rent,  671. 
V.  principal  and  sureties;  for  serv- 
ices, 671-2. 
form  of  answer,  806. 

GUARDIANS, 

may  sue  without  joining  wards,  24. 

HABEAS  CORPUS, 
form  of  petition,  672. 
order  allowing,  672. 

HIGHWAYS, 
how  established,  539-4a 
existence  of,  how  pleaded,  540. 
forms  of  petitions: 

careless  driving,  724-5. 

for  obstructing,  653,  672-3. 


HIRING, 


See  Bailment. 


HORSES, 
forms  of  petitions: 
fraud  in  sale  of,  653. 
feed  and  stabling,  716-17. 
for  hire,  718. 

against  hirer,  605,  606,  718,  724. 
for  leaving  unhitched,  725. 
for  careless  driving,  724-5. 


HOTELS, 


See  Inns. 


HUSBAND  AND  WIFE, 
See  Divorce  and  Alimony.    Neces- 
saries. 
at  common  law  must  join,  38. 
under  code  wife  must  bring  separate 

suit,  38. 
court  may  p)ermit  husband  to  be  joined, 

39. 
when  both  joined,  63. 

when  wife  alone  made  plaintiff,  63. 

hasband*s  liability  for  wife's  torts,  432. 

in  respect  to  her  separate  estate,  433. 
common  law  status,  673  n. 
pleading  coverture,  433,  795,  797, 
lorms  of  petitions : 

action  for  assult  on  wife,  601. 

on  wife's  ante-nuptial  debt,  673, 675. 

to  charge  wife's  separate  estate,  674. 

against  married  woman  doing  busi- 
ness, 674. 

for  criminal  conversation,  675. 

by    wife    on   policy    of   life    insur- 
ance, 693. 
forms  of  answers : 

joint,  in  slander,  791-2. 

separate  answer  of  husband,  791-2. 

HYPOTHETICAL  PLEADING, 
condemned,  12. 
remedied  by  motion  to  correct,  12. 

IDEM  SONANS, 

mere  misspelling  immaterial,  75. 
instances,  75. 

ILLEGAL  CONTRACT, 
form  of  answer,  799. 

INDEBTEDNESS, 
denial  raises  no  issue,  17. 

INDORSEMENT, 

See  Negotiable  Instruments. 

INDUCEMENT, 
defined,  14. 

matter  of,    requires  less  particularity 
than  main  allegations,  14. 

INFANTS, 

See  Negligence. 
defense  to  action  for  breach  of  promise, 
422. 
.  contracts  voidable,  modem  rule,  446-7. 
ratification,  what  constitutes,  447 
necessaries,  447-8. 
liable  to  action  ex  delicto^  448,  528. 
defense  by,  personal,  448. 
may  be  joined  with  widow  in  action 

for  loss  of  support,  28. 
must  sue  by  next  friend  or  guardian, 

42. 
but  failure  to  do  so  may  be  waived, 

42. 
may  sue  for  waqes,  when,  42,  43. 
forms  of  answers,  44S,  528,  792,  795, 

797. 
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denying  that  articles  furnished  were 
necessaries,  820. 

INJUNCTIONS. 

.S^^  Judicial  Sales. 
when  issuea,  195. 
requisites    of   petition    and    affidavit, 

195-8. 
against  waste,  331-2. 
against  trespass,  198,  322-3. 
against  nuisance,  joincler,  489. 
when  injury  deemed  irreparable,  198. 
temporary  order,  197,  198. 
dissolution;  answer  under  oath  not  con- 
clusive, 199. 
forms  of  petitions: 
on  undertaking,  625. 
against  illegal  tax,  677-9. 
against  illegal  exemption  from  tax- 
ation, 684-5. 
against  using  right  of  way,  without 

paying  damages,  679-80. 
against  infringement  of  trade-mark, 

680-1. 
against  partner  continuing  business 

after  clissolution,  681. 
against  continuance  of  practice  by 
physician  after  sale  thereof,  681-2. 
against  waste,  199,  682. 
against  nuisances,  675-6,682-3,  774. 
against  disposing  of  goods,  683-4. 
against  negotiating  note  or  bill,  686. 
forms  of  decrees,  837-8. 

INJURIES  TO  PERSON, 
5/^  Assault  and  Battery, Carriers, 
Master  and  Servant,  Negligence. 

INJURIES  TO  PROPERTY', 
Ste  Animals. 
forms  of  petitions,  708-9,  718-19. 

INNKEEPERS, 
forms  of  petitions : 
against : 

for  refusing  to  lodge   plaintiff, 

687. 
for  loss  of  trunk,  687-8. 
by,  for  board  and  lodging,  688. 

INNS, 
fraudulent     representations     to    pur- 
chaser of;  form  of  petition,  652-3,  • 

INNUENDO, 
meaning  and  office  of,  208, 209,  703-^  n. 

INSANITY, 
generally,  bar  to  action  on  executory 

contract.  449. 
insane  liable  for  necessaries,  448-9. 

for  torts,  449. 
defen.se  of,  how  pleaded,  449. 
form  ofijetition  for  divorce  for,  658-9. 
form  of  answer,  791,  799. 
form  of  decree  of  divorce  for,  841. 


INSURANCE, 
defined,  449^ 
warranties  in,  449-5a 
representations,  451. 
effect  of  knowledge  of  agent,  451-3. 
insurable  interest,  452. 
reformation  of  policy,  288,  452-3. 
proof  of  loss,  453. 
defenses,  how  pleaded,  453-4. 
false  representations,  453-4. 
unauthorized  transfer,  454. 
mortgagee,  when  proper  party  to  act  ion, 

29-30. 
forms  of  {petitions  : 
marine : 
river  steamboat  policy,  688. 
loss  by  collision,  695. 
for  partial  loss  and  contribution, 

loss  of  cargo  by  fire,  689. 
fire : 

loss  of  buildings  by  fire,  689-9a 

after  renewal,  690. 

by  subsequent  purchaser,  690-1. 

loss  payable  to  mortgagee,  691. 

policy  not  issued,  691-2. 

by  assignee  of  agreement  to  in- 
sure, 692. 

to  reform  policy  and  for  amount 
thereof,  692-3. 

on  premium  note,  616. 
life  : 

by  wife,  693. 

by  executor,  693-4. 

by  partner  or  creditor,  694. 
life  and  accident,  694-5. 
forms  of  answers,  800/ 

INTEREST, 
on  negotiable  instruments,  613  n. 
form  of  petition,  714. 
note  made  in  another  state,  618-19. 

INTERPLEADER, 
general  doctrine,  200-1. 
privity  between  claimants,  201. 
affidavit  and  verification,  203. 

remedy  by,  not  exclusive,  202. 
bill  in  nature  of,  203-4. 
defense  in,  grounds,  454. 

answer,  454- 5. 
form  of  petition,  686-7. 

INTERVENTION, 
general  doctrine,  204-6. 
instances,  205-6. 
.substitution  of  defendant,  205. 
grounds,  455. 

m  mandamus  proceedings,  236. 
petition,  205. 
answer,  455. 

INTOXICATING  LIQUORS, 
See  Liquors. 

IRRELEVANT  MATTER, 
defined,  555. 
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ISSUE, 
defined,  I. 

must  be  accepted  only  when  well  ten- 
dered, 2. 
general  issue,  2. 

JOINDER  OF  CAUSES, 
must  be  connected  with  each  other,  30. 
or  with  subject  of  action,  347. 
misjoinder  m  mandamus^  236. 
at  common  law  and  in  chancery,  340-1. 
under  code,  341-2. 
successive  breaches,  343. 
causes  arising  from  same  transaction, 

344-5- 

meamng  of"  cause  of  action, "  342, 343. 

meaning  of  "  transaction,"  343-4. 

instances,  344-50. 
■  foreclosures,  343,  345,  346. 

different  claims  for  liens,  346. 

rents  and  profits,  347. 

reformation  of  instrument,  347. 

contracts,  express  or  implied,  350-1. 
include  judgments,  350, 

injuries  to  person  and  property,  351-2. 

injuries  to  character,  352. 

claims  to  recover  realty,  353-4. 
joinder  permissive  only,  353. 

claims  to  recover  personally,  354-6. 
must  be  wrongfully  detained,  354. 

description,  355. 

claims  against  trustee,  356. 

different  remedies  may  be  joined,  349. 

but  not  if  inconsistent,  345. 

each  cause  joined    must  affect    all 
parties,  356. 

remedy  for  misjoinder,  356-7. 

failure  to  separately  state  and  num- 
ber, 357. 

in  action  for  nuisance,  489. 

JOINDER  OF  PARTIES, 
at  common  law,  2a 
in  equity,  21,  34,  50,  54. 
parties  with  conflicting  interests  can- 
not join,  47. 
defect  of  parties,  49,  67. 

how  met,  66. 
general  rules,  20,  25. 
for  parties  plaintiff,  21,  25, 30,  34, 35, 
36. 

exceptions,  26. 
for  parties  defendant,  50,  51,56,  57. 
assignor,  when  joined,  48,  55. 

JOINT  ANSWERS, 
forms,  791-2. 

JOINT  DEBTORS, 
actions  against,  56. 
joinder,  ^6. 

JUDGMENT  CREDITORS, 
forms  of  petitions  by,  638-42. 


JUDGMENTS, 

See  Exemptions,  Fraudulent  Con- 

Vh^YANCES. 

definition  and  general  nature,  822-3. 

requisites,  822  n. 

conclusiveness,  824. 

jurisdiction  presumed,  90-1,  456. 

distinguished  from  orders,  824. 

in  reniy  824-5. 

in  personam^  824. 

joint  parties,  825. 

correction  and  construction,  825. 

entry,  825-6. 

requisites,  825-6. 

nunc  pro  tunc^  826. 

Eartial  and  deficiency,  826. 
y  confession,  826. 

form,  830-1 
by  default,  823-4. 

forms,  827-8. 
points  m  framing,  826-7. 
defenses  to,  in  general,  456. 

how  pleaded,  457-8. 
forms  of  peti tions: 

ordinary,  695. 

foreign,  696. 

of  justice  of  the  peace,  696-7. 

by  assignee,  697-8. 

for  repayment,  after  reversal,  697. 
forms  of  answers: 

fraud,  801-2. 

want  of  jurisdiction,  802,  811-12. 
former,  81  x. 
reversal,  8i  I. 
forms  (ji-^  also  separate  titles): 
against  one  defendant  and  in  favor 

of  another,  828-9. 
on  verdict,  83a 
special  findings,  830. 
on  counter-claim,  831. 
non  obstante  veredicto,^  832. 
declaring  judgment  not  a  lien,  843. 
on  petition    for    affirmative  relief, 
843-4- 

JUDICIAL  NOTICE, 

matters  requiring,  94,  163-4. 
such  matter,  if  pleaded,  not  stricken 
out,  94  n. 

JUDICIAL  SALES, 

form  of  petition  to  enjoin,  742. 

JURISDICTIOxV, 
presumed,  90,  456. 
demurrer  for  want  of,  368-70. 
forms  of  answers  denying,  794-5. 

JURY, 

may  be  demanded  where  pleadings  pre- 
sent both  legal  and  equitable  issues,  9. 

JUSTICE  OF  THE  PEACE, 
denial  of  jury  by,  not  ground  for   writ 
of  prohibition,  274. 
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for    surrender     of 


JUSTIFICATION, 

of  assault  and   battery,  how  pleaded, 

418-19.  ^ 

under  process,  458-60. 
form**  of  answers,  460-3. 

under  execution  against  third  per- 
son, 460-1. 

for  arrest  without  warrant,  461-3. 

for  arrest  for  breach  of  peace,  462. 

for  seizure  of  goods,  808-9. 

for  false  arrest,  816-17. 

LACHES, 
effect  of  on  application  for  specific  per- 
formance, 304-5. 

LANDLORD  AND  TENANT, 
See  Leases. 
when  tenant   may  maintain   trespass, 

321- 
possession  of  life  tenant  not  adverse, 

417- 
forms  of  petitions: 

for  repair  and  non-repair,  698. 

by  assignee  of  lessor,  699-701. 

by  assignee  of  lessee,  700. 

covenant  for  quiet  enjo3rmenl,  700. 

breach  of   agreement   to    complete 

building,  701. 
promise   to  pay 

lease,  701-2. 
for  waste,  702. 
for  rent,  702-3. 

for  use  and  occupation,  702-3. 
for  specific  performance,  769-70. 
forms  of  answers: 
eviction,  806.  ' 

surrender  of  lease,  807. 
assignment  of  lease  accepted,  807. 

LEASES, 

See  Landlord  and  Tenant. 
of  tenants  in  common,  521-2. 
pleading  title  in  actions  on,  88,  89. 
assignment,  23,  24  n. 
character  of,  determines  form  of  action 
for  rent,  33. 

LEX  LOCI, 

5^cr  Conflict  of  Laws. 

LIBEL  AND  SLANDER, 
peculiarity  of  libel,  208-9. 
malice  presumed,  209. 
privileged  communications,  200. 
meaning  and  office  of  iitnnenao^  208-9, 

703.4  n. 
words  actionable  perse^  2io-i  i,  705  n. 
parties  liable,  465. 
how  pleaded  in  general,  206-9. 

rules  peculiar  to  libel,  207,  209. 

rules  peculiar  to  slander,  209,  210. 
defenses : 

truth  of  charge,  answer,  463-4,  465. 

facts  in  mitigation,  464-5. 


privileged    communications,    classi- 
fied, 465. 
instances,  465-7. 
answers  of,  467. 
forms  of  petitions: 

words  actionable/^  se^  703-4- 

words  not  actionable  per  se,  704. 

foreign  words,  704-5. 

injury  to  business,  705. 

ironical  words,  706. 

by  effigy,  706. 

by  attorney,  705. 
forms  of  answers ; 

justification,  817. 

mitigation,  817. 

privileged  communication,  817. 

of  husband  and  wife,  791. 

LICENSE, 

See  Liquors. 
to  enter  upon  realty;   definition  and 

nature,  468. 
coupled  with  interest,  468. 
revocation,  468-9. 

defense  of;  frame  of  answer,  469, 531 . 
as   defense    to    action    for    diverting 
waters,  541. 

LIEN-HOLDER, 

when  a  party  in  foreclosing  tax  lien,  64. 

LIENS, 

See    Mechanics'   Liens,      Vendor'? 

Lien. 
defined  and  classified,  469. 
common  law,  470. 
equitable,  470. 
statutory;  assignment,  471. 
possession  must  be  just,  469-70. 
effect  of  taking  security,  470. 

tender  and  offer  to  perform,  470-1. 
in  general;  paities,43. 
joinder  of  claims  for  different,  346. 
foreclosure,  346. 
where   there  are  several,  all  must  be 

pleaded, -95,  96. 
of  vendor,  general  doctrine,  781  n. 
forms  of  petitions  : 

to  marshal,  710-11. 

by  vendor,  781-n. 
frames  of  answers,  471-2. 
forms  of  answers: 

of  warehouseman,  809. 

of  agister,  809. 

LIFE  INSURANCE, 
forms  of  petitions,  693-5. 

LIMITATIONS, 

See  Statute  of  Limitations. 

LIQUORS, 

wife's  right  of  action  for  loss  of  sup- 
port, 15S-60. 
license  no  justification,  160. 
measure  of  recover\\  160. 

m    9 
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what  not  proper  elements  of  damage, 

i6o. 
petition  need  not  state  kind  of  liquor, 

159. 
frame,  loo-i. 
forms  of  petitions : 

for  sale  to  minor,  634,  737. 

sale  without  license,  738. 

widow  and  minor  children  for  loss  of 

support,  634-5. 
against  seller,  for  injuries  by  drunken 

man,  635. 

LIS  PENDENS, 
as  notice,  68. 

purchaser  of  mortgage,  pendente  litCy 
not  a  necessary  party,  67,  68. 

LIVE  STOCK, 

Set  Animai^. 
killed  by  locomotive;  form  of  petition, 

749-50- 
LOCAL   AND    TRANSITORY    AC- 

TIONS,  358-9,  368. 

LOCATIO, 

See  Bailment. 

LOCUS, 

of  actions,  358-9,  368. 

LORD  CAMPBELL'S  ACT, 
action  under,  40  n. 
form  of  petition,  751-2. 

LOSS  OF  SUPPORT, 

See  Liquors. 

LOST  INSTRUMENTS, 
recovery  may  be  had  at  law;  allega- 
tions, 132. 
form  of  petition  on  lost  note,  62a 

LOST  WILLS, 

See  Wills. 

LUNATICS, 

See  Insanity. 
form  of  answer,  791,  799. 

MALICIOUS  PROSECUTION, 
general  considerations,  211-12. 
prosecutor  must  show  what,  212-14. 
m  particular  cases,  213,  215. 
probable  cause,  213. 

{petition,  elements,  214-15. 
brras  of  petitions,  706-8. 

MALPRACTICE, 

See  Attorneys. 
forms  of  petitions,  739. 

MANDAMUS, 
definition  and  office,  222-5, 
when  granted,  in  general,  222-5,  233. 
againsi  whom  granted,  223-33. 
parties,  28,  233-4. 


misjoinder,  236. 
intervenors,  236. 
alternative  writ,  223,  235,  236. 

return,  234. 
remedy,  when  inadvertently  granted, 

235. 
pleadings,  234-7. 

when  proper,  quo  warranto  does  not 

lie,  281,  508. 
will  not  lie  to  determine  right  to  office, 

282. 

MANUFACTURERS, 

See  Work  and  Labor. 

MARINE  INSURANCE, 
forms  of  petitions,  688-9, 695. 

MARITIME  LAW, 

See  Admiralty.    Vessels. 

MARRIAGE, 

See  Breach  of  Promise,  Divorce  and 
Alimony. 
when  void  and  when  voidable  at  com- 
mon law,  173. 

MARRIED   WOMEN, 

See  Coverture,  Husband  and  Wife. 

MARSHALING  ASSETS  AND  SE- 
CURITIES, 
general  doctrine  stated,  46,  47, 216-17. 
m  particular  cases,  217-19. 
release  by  first  lienholder,  219. 
in  admiralty,  221. 
in  inverse  order  of  alienation,  221. 
sureties,  22a 
frame  of  petition,  221-2. 
form  of  petition,  710-11. 

MASTER  AND  SERVANT, 
master's  action  for  loss  of  service,  37, 
24.0. 

applied  to  seduction,  240-1. 
master's   liability  for  servant's  negli- 

gence,  60,  243. 
servant*s  action  for  injuries,  241. 
rule  as  to  fellow-servants,  242. 
unsafe  buildings,  244. 
defective  machinery,  241. 
waiver,  241-2. 
frame  of  petition,  244-^. 
want  of  contributory  neghgence  need 
not  be  pleaded,  253. 
forms  of  petitions,  71X-12. 
employ^  v.  railroad,  752. 
assault  on  servant,  601. 

MATURITY, 
amendment  of  petition  filed  before,  579. 

MECHANICS'  LIENS, 
nature  and  extent,  238. 
necessary  steps,  239. 
mistake  does  not  invalidate,  238. 
apportionment    among    several    lots, 
238-9. 
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do   not    attach   to  public    buildings, 

239. 
assignable  and  actionable  by  assignee, 

43.44- 
niere  inchoate  right  not  assignable,  43. 
frame  of  petition,  239. 
forms  of  petitions: 

contractor  v.  owner,  714-15- 

material  man,  etc.,  v.  contractor  or 
owner,  715-16. 

fraudulent  lien,  715. 

lienholders  made  parties,  716. 
foreclosure;  forms  of  decrees,  838. 

MINORS, 

Ste  Infancy. 
action   for  sale  of  liquor  to;   form  of 
petition,  634-5,  737. 

MISJOINDER, 
of  causes,  demurrer  for,  356-7,  373-4. 
in  mandamus f  236. 

MISNOMER, 

forms  of  answers,  795. 

MISREPRESENTATION, 
answer  alleging,  806. 

MISTAKE, 
defined,  245,  286-7. 
when  relieved,  287,  509-10. 
money  paid  under,  when  recoverable, 

246. 

frame  of  petition,  246-7. 
when  relieved,  287,  47S-9,  509-10. 
correction  of  deed;  parties,  61. 
evidence  required,  479. 
defense  of,  how  pleaded,  479. 

frame  of  answer,  479-80. 
form  of  petition  to  recover  money  paid 

under,  712-13. 
answer  alleging,  812-13. 

MOBS, 
fohn  of  petition  for  damages  by,  720. 

MONEY  DUE  AND  EXPENDED, 
forms  of  petitions,  713-14. 

MONEY  HAD  AND  RECEIVED, 
when  the  action  lies,  247. 
frame  of  petition,  248. 

MONTH, 

meaning  of,  by  law  merchant,  607  n. 

MORTGAGES. 

See  Foreclosure. 
assignment  of  note  carries,  23  n. 
deed  absolute  in  form,  184,  185,  759  r.. 
conditional  sale,  185-6. 
default;  waiver,  187,  188. 
receiver,    when  appointed;    pleading, 

188,  189. 
foreclosure;  ordinary,  184. 
strict,  1 91-2. 


what  must  be  pleaded,  186-8, 189-91. 
frame  of  petition,  190-1. 
uf  land  contract,  192-3, 

J»arties,  40,  44,  51,  52,  53,  54. 
empuon,  44,  45,  756 n,  759  n. 
when  proper  parties  to  action  on  insur- 
ance policy,  29-30. 
waste  by  party  in  possession,  333-4. 
by  tenants  in  common,  67. 
purchaser  pendente  lite  not  a  neces- 
sary party,  67. 
accounting  and  reconveyance,  66. 
remedies  of  mortgagee,  345-6. 
forms  of  petitions: 
to  redeem: 
by  purchaser  under  senior  mort- 
gage, 756. 

mortgagor  v.  mortgagee,  757, 
by  junior  incumbrancer,  757-8. 
by  lessee  of  mortgagor,  758-9, 
prantor  v.  grantee,  to  redeem  and 
have    deed    declared    mortgage, 
759-60. 
to    enforce   agreement  to  execute, 

770.1. 
to   have   mortgage    declared   satis- 
fied, 744. 
to  foreclose,  663-6. 
forms  of  answers: 

non-joinder  of  owner,  in  foreclosure, 

811. 
asking  sale  in  inverse  order  of  alien- 
ation, 811. 
form  of  decree  for  redemption,  832-43. 

MOTIONS, 
defined,  36a 

when  available,  360-1,  366,  387. 
general  rules  goveniinc^,  362-3. 
several  objects  cannot  b«  sought  in  o6e 

motion,  363. 
to  strike  out  irrelevant  matter,  361-4. 

grounds,  361. 

rules  appiicable,  361  >2, 363. 

form,  363,  364. 

order  sustaining,  364. 
to  separately  state  and  number  causes, 

363. 
form,  364. 

for  more  specific  statement,  12-13, 3^3- 
form,  364. 
order  sustaining,  365. 

one  motion,  363. 

to  strilce  from  tiles  for  defective  verifi- 
cation; form,  564. 

proper   remedy  for  informal  defects, 
107. 

to  consolidate  actions;  forms,  574-5. 

MUNICIPAL  BONDS, 
form  of  petition  on,  621. 

MUNICIPAL  CORPORATIONS, 
See  Ordinances. 
defined,  248. 
power  to  abate  nuisances,  259.. 
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de  facto,  164. 

corporate  existence,  how  pleaded,  163- 

164,  248-9. 
how- sued,  43,  249-50. 
forms  of  petitions : 

obstructing  street,  719. 

leaving  trench  unguarded,  720. 

damages  bv  a  mob,  720. 

neglect  to  keep  sewer  open,  721. 

against  lot  owner   for   negligence, 
72a 

to  recover  judgment   paid   for  an- 
other, 721-2, 

NAMES, 

of  parties : 
must  be  given  in  full,  74. 
defects  supplied  by  amendment,  74. 
middle  letter  not  a  part,  74. 
contractions  "jr."  and  **sr.,"  etc., 

not  a  part,  75. 
initials,  74,  75. 
ident  sonans,  75. 

defendant's  name  unknown,  75,  76. 
of  defendant,  fictitious,  562. 
form  for  verification,  562. 
misnomer  may  be  amended,  578. 
when  not  subjects  of  trade-marks, 

.  317- 

forms  of  petition  to  change,  632. 

forms  of  judgments  changing: 

of  individual,  839. 

of  towns,  etc ,  840. 

NECESSARIES, 
insane  and  infants,  447-9. 
answer  denying  that  articles  were,  820. 

NE  EXEAT, 
described,  250. 
when  not  issued,  250-1. 
effect  of  giving  security,  482. 
frame  of  ]>etition,  251. 
defenses,  481-2. 

frame  of  answer,  481. 

NEGATIVE  PREGNANT, 
defined, 16. 
condemned,  16. 
when  sustained,  161- 
denials  should  not  be,  389-^. 

NEGLIGENCE, 

Se€  Atiorneys,  Building  Contract, 
Carriers,  Master  and  Servant. 
defined,  2^2. 
how  pleaded,  251-5,  482. 
particular  cases,  252,  253-4. 
.  question  of,  how  Jetemiined,  255-6. 
contributor}',  256,  482-4. 
want  of  need  not  be  pleaded,  253. 
defense  of,  answers,  485. 
frame  of  petition  in  action  for,  257. 
elements  of  damage,  719  n. 
forms  of  petitions : 
against  municipal  corporations,  719- 
722. 


in  notice  of  non-payment  of  bill,  722. 
undermining  buildings,  722-3. 
dangerous  hatchway,  723. 
carelessly  setting  fires,  723. 
by  bailee  of  horse,  724. 
careless  driving,  724-5. 
leaving  horse  unhitched,  725. 
against  warehouseman,  783. 
of  physicians  and  surgeons,  739. 
of  railroads,  747-8,  751-4. 

NEGLIGENCE  CAUSING  DEATH, 
executor  may  sue,  40. 
forms  of  petitions : 
minor  killed  by  defective  machinery. 


braken 


ceman  killed  by  defective  brakes, 

.  .591- 

mjury  from  boiler  explosion,  592-3. 

NEGOTIABLE  INSTRUMENTS, 
Seg  Interest,  Payment,  Sureties. 
action  on;  pleading,  95,   116,   138-9, 
132. 

parties,  29,  128-31. 
rights  of  assignee,  20,  21  n,  94. 
assignment  in  general,  23  n. 
on  death  of  administrator,  passes  to 

his  successor,  48. 
time  to  run,  how  computed,  607  n. 
interest,  613  n. 
what  may  be  proved,  132. 
lost  instruments,  132. 
consideration  presumed,  127,  503. 
failure  of,  502-3. 
frame  of  answer,  504-5. 
indorsement : 
defined,  503. 
effect,  129,  130, 
without  recourse,  503. 
in  blank,  504. 
after  maturity,  504. 
agent  as  indorsee,  48. 
agreement  to  extend  tune  of  payment, 
or  to  renew,  505-6. 
frames  of  answers,  506. 
payable  in  installments,  506. 
set-ofT,  when  available  to  maker,  548. 
forms  of  petitions : 
bills  of  exchange : 
against  acceptor,  606-7. 
payee  v.  drawer  and  acceptor,  607. 
pavee  v.  drawer  and  acceptor  for 

honor,  610. 
payee  V.  drawer,  for  non-payment, 

608. 
payee  v.  drawer,  for   non-accept- 
ance, 608. 
indorsee  V.  acceptor,  etc.,  608. 
excuse  for  non-presentment, 608-9. 
where  drawer  countermands,  609. 
demand  and  notice  waived,  609. 
failure  to  give  notice  of  non-pay- 
ment, 722. 
drawee  not  found,  609. 
to  enjoin  negotiation,  686. 
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acceptance  varying  from    bill  as 
to  time,  6io. 
checks : 

payee  v.  drawer,  6io. 

against  bank  on  certified,  6ii. 
promissory  noles : 

by  treasurer  of  unincorporated 
association  on  note  payable  to 
former  treasurer,  6ii. 

payee  v.  maker,  612. 

against  maker  and  indorser  and 
on  joint  note,  612-13. 

joint  and  several  note,  613. 

partnership  notes,  613-15. 

note  signed  by  agent,  615. 

note  of  corporation,  615. 

premium  note  to  insurance  com- 
pany, 616. 

note  wrongly  dated,  616. 

payable  by  installments.  616-17. 

payable days  after  sight,  617. 

payable  at  a  particular  place;  in- 
dorsee V.  indorser,  617. 

payable  to  bearer,  618. 

indorsed  after  part  pajrment,  618. 

note  made  in  another  state,  618-19. 

failure  to  give  notice,  for  want  of 
funds;  indorsee  v.  indorser,  619. 

maker  not  found,  619. 

by  administrator,  620. 

lost  note,  620-21. 

to  enjoin  transfer,  686. 

to  cancel,  762. 
forms  of  answers: 

want   or    failure   of   consideration, 

802-3. 
acceptance  for  accommodation,  803. 
novation,  803. 
part  payment,  803-4. 
Dreach  of  warranty,  804. 
by  sureties,  804-5. 
debt  not  due,  82a 
usury,  819. 

NEW  MATTER, 
defense  of,  admits  apparent  right  of 

plaintiff,  39 j. 
in  reply,  557-8. 
form,  560. 

NON-JOINDER, 

See  Defect  of  Parties. 
as  a  ground  of  abatement,  410-1 1. 

NOTES, 

See  Negotiable  Instruments. 
forms  of  petitions : 
payable  (m  a  contingency,  61 1, 
payable  in  chattels,  612. 

NOVATION, 
defined,  485. 
action  may  be  brought  on  promise  to 

third  party,  48,  485. 
applied  to  mortgages,  49. 
frames  of  answers,  486. 
form  of  answer,  803. 


NUISANCES, 
defined,  486,  487. 
public,  257-9. 
when  private  party  may  sue  for,4S7. 
when  enjoined,  257-8. 
authorized  by  law,  258. 

unnecessary  consequences,  258. 
abatement,  43,  259. 

by  municipal  corporations,  259. 
by  attorney-general,  259. 
private  259-62. 

•     ground  of  jurisdiction,  259-60. 
nuisances /^rj^,  261. 
damnum  absque  injuria ,  260-1. 
action  for  damages,  261,  487. 
joinder  of  causes,  489. 
frame  of  petition,26i-2. 
defenses,  now  pleaded,  489-9a 
answer,  estoppel,  490. 
continuing;  when  statute  of  limitations 

begins  to  run,  474. 
grantor  not  liable  after  convejrance,  489. 
connected  with  waters,  260-1,  487-8. 
forms  of  petitions: 
to  enjom,  672-3,  675-6,  682-3. 
for  damages,  709-1  a 
for  breach  of  covenant  against,  650-1. 
diverting    and    obstructing   waters, 

725-6,  728,  774. 
affecting  health,  726-7. 
removing  shade  trees,  727-8. 
obstructing  lights,  728. 

NUNC  PRO  TUNC, 
entry  of  judgments,  826. 

OFFICIAL  BONDS, 
defined,  147. 
approval,  148. 

take  effect  from  delivery,  148. 
common  law  bonds,  148. 
sureties    liable    only  for  acts  virtute 

ffficii,  I4& 
action  mav  be  brought  against  all  sure- 
ties on  bonds  of  one  officer,  58. 
action    in    behalf   of  public  must  be 

brought  in  name  of  obligee,  43. 
petition  in  action  on,  146,  622,  ^24. 

for  breach  of^Dnditton,  146. 

for  tort,  146-7. 

frame,  148-0. 

for  wrongful  attachment,  frame,  147. 

OFFICERS, 

See  Justification,  Sheriffs. 
how  sue  and  be  sued,  24. 
against  whom  mandamus  lies,  225-33. 
when  quo  warranto  lies,  280-3.  285, 

507-8. 
forms  of  petitions: 
to  recover  public  money  in  officer's 

name,  729. 
to  compel  officer  to  act  in  his  own 
jurisdiction,  729-30. 

ONUS  PROBANDI, 
of  new  matter  denied  by  reply,  557. 
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ORDERS, 


See  Motions. 


ORDINANCES, 
not  judicially  noticed,  89,  738  n. 
form  of  petition  to  recover  penalty  for 
violation,  738. 

PARENT  AND  CHILD, 
parent  should  sue  for  wages,   except 

when  payment  is  to  be  made  to  in- 

fant,  42. 
action  for  seduction  of  daughter,  37. 
emancipation  of  child,  415. 
parent  not  liable  for  torts  of  child,  448, 

528. 

unless  child  is  in  his  service,  528. 
forms  of  petitions: 

for  assault  on  child,  601. 

for  services  of  child,  659-60. 

PARTICULARITY, 

when  less  required,  13,  14. 
PARTIES, 

Sec  Assignment,  Joinder    of    Par- 
ties, Names. 
at  common  law,  20. 
in  equity,  20,  30,  fd.  54. 
assignee  proper  plaintiff,  20. 
all  interested  parties  to  be  joined,  21. 
interests  of  plaintiff  only,  need  be 
consistent,  21. 
necessary;  general  rule,  24,  25,  47. 
test,  25,  51. 
exceptions,  26. 

instances,  38,  39,  52,  55,  66, 176. 
proper,  25,  47. 

instances,  55,  176. 
defect,  49,  67. 
how  met,  66. 
instances,  48,  66. 
demurrer  for,  372-3. 
forms  of  answers,  796,  811. 
with  conflicting  interests  cannot  join, 

47. 
assignee  may  sue  in  his  own  name,  20, 

what  rights  assignable,  22,  23. 
instances  of  assignment,  35,  43,  ^4, 

48.  49»  55»  65. 
assignor  when  joined,  55. 
bringing  in  additional  parties,  67. 
joint;  judgments,  825. 
reducing  number  by  amendment,  49, 

50- 
amendment  to  show  capacity,  578. 
defenses  where  there  are  several,  406. 
particular  parties  plaintiff,  27  (see  sep- 
arate titles  for  details). 

geneml  rule,  20, 21. 

administrators  and  executors,  24,29, 
40,41,46,48,56,  66. 

agents,  28,  29. 

assignees  in  bankruptcy,  39, 

auctioneers,  27. 

banks,  4a. 
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beneficiaries,  29,  44»  46,  52,  S3»  63. 

bidders,  27. 

cestnis  que  trustent,  44,  46,  52.  53, 

.63- 

cities,  43. 

citizens,  28,  30,  43. 

corporate  creditors,  27. 

corporations,  43,  65. 

counties,  43. 

covenantee,  41. 

creditors,  27,  28,  39,  59, 62,  65. 

distributees,  37,  38. 

dormant  partners,  56. 

executors  and  administrators,  24, 29, 

40,  41,  46,  48,  56,  66. 
grantees,  41. 
guarantors,  58. 
guardians,  24,  42. 
husband  and  wife,  38,  59,  63. 
indorsees,  48. 
infants,  28,  42. 
joint  debtors,  56. 
joint  owners  of  trespassing  animals, 

judgment  creditors,  27,  65. 

judgment  debtors,  65. 

landlords,  61. 

lienholders,  43,  44,  59,  64. 

life-estate  owner,  59. 

lot  owners,  28,  32. 

married  women,  38,  39,  45,  63. 

master  and  servant,  37,  60,  64. 

mortgagees,  29,  30,  44,  49. 

mortgagors,  52,  53,  55,  66. 

obligees  of  bonds,  43. 

ofiicers,  24,  27. 

parents,  42. 

part  owners,  33. 

partners,  28,  29,  34,  56,  62. 

purchasers  pendente  lite,  67,  68. 

religious  societies,  64. 

remainder-men,  47-8. 

sheriffs,  24,  27,  226. 

stock  holders^  30,  32. 

sureties,  58,  66,  5x5-16. 

taxpayers,  27. 

tenants  in  common,   34-5,   59,  67, 

520-3. 
trustees,  27,  34,  46,  62,  63. 
vendors  and  vendees,  61. 
widows  and  minor  children,  28. 
parties  defendant,  50. 

general  principles,  50. 
who  may  be,  50. 

parties  severally  liable,  50. 
in  equity,  50. 
beneficiaries,  38. 
mortgagors,  52. 
))arties  in  particular  actions: 
accounting,  45,  66,  522. 
breach  of  covenant,  41. 
contribution,  59,  64. 
creditors'  bills,  27,  65,  66, 
dissolution  of  corporation,  30,  32. 
dissolut ion  of  partnenhip,  62. 
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diversion  of  stream,  25. 

ejectment,  33,  59. 

foreclosure  of  mortgage,  44,  51-54. 

injunction,  27,  39. 

liens,  enforcement,  43,  44,  64. 

loss  of  means  of  support,  28. 

mandamus,  28,  233-4. 

marshaling  assets,  46. 

marshaling  securities,  46. 

mechanics  liens,  43,  44. 

nuisances,  43. 

partition,  59,  263-4. 

personal  mjuries,  40,  60. 

prohibition,  277. 

quieting  title,  60. 

rent,  recovery,  33. 

replevin,  33,  60,  64. 

specific  performance,  39,  61. 

stockholders'  wrongs,  30-32, 

trespass,  320-2. 

trusts,  enforcement,  38,  62,  328. 

torts,  damages,  35,  36. 

waste,  47. 

wills,  45. 

PARTITION, 
nature,  490-1. 
history,  262. 
jurisdiction    and    powers    of    equity, 

262-3. 
object,  equal  division,  263. 

C referred  to  sale,  263. 
y  parol,  265. 
parties,  59,  263-4. 
pleading,  265. 

frame  of  petition,  264. 

frames  of  answers,  491-2. 
forms  of  petitions : 

by  heir,  730-1,  732. 

by  purchaser  at  execution  sale,  730. 

where  creditor  has  a  lien,  731. 

in  case  of  unknown  owners,  731-2. 

for  dower,  731-2. 

for  curtesy,  732-3. 
form  of  judgment,  838. 

PARTNERSHIP, 

defined,  265. 

profit-sharing  not,  265. 

ostensible,  265-7. 

survivorship,  267-8. 

insolvency,  268. 

dissolution,  268. 

parties  to  action,  62. 

accounting,  126-7,  268-9. 

names,  269-70. 

actions,  269-70. 
Ijetween  partners;  frame  of  i)etition, 
270-1. 

dormant  partner  proper,  but  not  neces- 
sary party,  56. 

partners  should  be  joined  in  action  on 
firm  contract,  28. 

should  join  in  actions  relating  to  part- 
nership business,  34-5. 


surviving  partners  to  settle  joint  es- 
tate, 35. 

capacity  to  sue,  613  n. 

slockliolders  liable  as  partners  for  de- 
fective incorporation,  643  n. 

forms  of  petitions: 
action  on  account  between  partners, 

.  595- 

for  dissolution,  733-4. 

unauthorized  assignment  bv  partner, 

734. 

exclusion  of  partner,  734. 

insolvency,  734, 

administrator   v.   survivor,    for  ac- 
count, 734-5. 

by  judgment  creditor  of  firm,  735-6. 

between  two  firms  having  common 
member,  737. 

on  promissory  notes,  613-15. 

to  enjoin  continuation,  681. 
forms  of  answers: 

overdrawing  account,  assented  to  by 
partner,  810. 

no  dissolution,  8zo. 

PASSENGERS, 
See  Carriers,  Street  R.\ilways. 
who  are,  153. 

petition  to  recover  fare  from,  754,  755. 
answer  to  action  for  assault  upon,  re- 
fusal to  pay,  815-16. 

PASTURING, 

See  Agistment. 

PATENTS, 
actions  for  infringement  of,  when  con- 
solidated, 574. 

PAWNS, 

See  Pledges. 
action  against  pawnbroker;  forms  of 
petitions,  604-5,  739-40. 

PAYMENT, 

defined,  492. 

by  note,  492-3. 

in  bank  bills,  493-4. 

by  check,  494. 
.  by  letter,  494. 

by  and  to  whom,  494-^. 

when  presumed,  495 -£ 

how  applied,  496-7. 

by  delegation,  495,  4^. 

mere  readiness  insufficient,  497. 

agreement  to  extend  time  of,  505-6. 

how  pleaded;  an.swers,  497-8. 

PENALTY, 
distinguished  from  liquidated  damages, 

526.7. 
defense  of;  frame  of  answer,  527. 
forms  of  petitions  to  recover  statutory, 

738- 

PERFORMANCE, 
forms  of  answers: 
denial  that  plaintiflT  performed,  807, 
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defendant  prevented. by  plaintiff,  fo; 
alleged,  807. 

PERSONAL  INJURIES, 

See  Master  and  Servant. 
joinder  of  actions  for,  348,  351-2. 
to  servants;  who  may  sue,  37. 
by  railroads,  747-8,  751-3. 

PERSONALTY, 

See  Sale. 

PETITION  OR  COMPLAINT, 
See  Title. 
parts  enumerated,  73,  74. 
defective,  not  waived  by  failure  to  de- 
mur, 100. 
not  demurrable  because  prayer  is  not 

warranted  by  facts  stated,  9. 
sustained  if  possible,  8,  10. 

especially  if  objection  is  first  made 
at  trial,  la 

or  after  judgment,  10. 
general  form,  590-1. 
statement  of  cause  of  action  : 
pneral  rules,  76,  80,  91. 
facts  only,  and  not  evidence,  to  be 

pleaded,  76,  77,  105. 
conclusions  not  to  be  pleaded,  77,  78, 

105,  106. 
language  and  construction,  80,  106, 
108,  117,  377. 

time  and  place  how  pleaded,  86,  87. 

when  material;  denial,  388.9. 
continuing  injury,  87. 
pleading  particular  facts,  89. 
quantity,  87. 
quality,  87. 

allegations  of  value,  ^, 
ownership,  88,  378-9. 
presumption   of   law  need   not  be 

pleaded,  93. 
nor  matters  judicially  noticed,  94. 
cause  of  action  cannot  be  subdivided 

so  as  to  make  two,  96. 
defective  statement  not  waived  by 

failure  to  demur,  100. 
X"  more  than  one  count  for  same  cause 

prohibited,  108. 

exceptions,  108,  109. 

remedy,   109,  no. 
equivocal,  material    allegations ;  con- 
strued most  unfavorably  to  pleader, 
to,  II. 
but  meaning  that  will  support  rather 
than  defeat  declaration,  adopted,  11. 
not  objectionable,  if  certain  to  a  com- 
mon intent,  11. 
allegations  should  be  direct  and 'posi- 
tive, 12, 99. 

argumentative  pleading,  when  permis- 
sible, 12,  13. 

less  particularity  re(]uired : 
when  facts  are  better  known  to  ad- 
verse party,  13,  14, 
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of  matters  of  aggravation,  14. 

of  matters  of  inducement,  14. 
statute  of   frauds ;    compliance  with, 

generally  need  not  l>e  pleaded,  15. 

exceptions,  15. 
repugnancy;  superfluous  allegation  may 

be  rejected,  when,  16. 
failure  to  state  a  material  fact  implies 

its  non-existence,  16. 
defects  of   form   to  be    remedied  by 

motion,  12,  13,  i8. 
objections  to  foymmust  be  made  before 

answer^  117.  , 

by  whom  made,  117. 

object,  117. 
defense  need  not  be  negatived  unless 
,  apparent,  loa 

arrangement  and  analysis^  11 7- 120. 
style  not  the  test  of  sufficiency,  1 17-120. 
unnecessary  facts  need  not  be  pleaded, 

120. 

PHYSICIANS, 

See  SuRdEONS. 
forms  of  pnetitions : 
for  unskillfulness  and  neglect,  739. 
for  services,  661. 

to  enjoin  continuance  of  practice  by, 
after  sale,  681-2. 

PLACE, 

See  Locus. 

PLEADING, 
defined,  i. 

origin  and  history,  i,  3. 
etymology  of  term,  i. 
general  principles,  1-6. 

PLEADINGS  IN  GENERAL,, 
defined,  i. 
object,  I,  69. 
anciently  were  oral,  i. 
at  common  law,  enumerated,.  21 
under  code,  enumerated,  72.. 

requisites,  i. 
in  equity,  3. 
judgment  based  on,  9. 
at  common  law  construed  most  strongly- 

against  pleader,  9,  10. 
under  code,  sustained  if  possible,  810. 
equivocal  allegation;    construed  most 
unfavorably  to  pleader,  16,  n. 

PLEAS, 
how  met  at  common  law,  2.. 
previous  to  the  code^394. 
under  the  code,  394-5.. 

PLEDGES, 

See  Bailment. 
nature  and  essentials,  498-9.. 
who  may  pledge,  coo,  501. 
pledgee;  rightXi  and  duties, > 
remedies,, 499,  500. 
redemption,  499,  501 -2* 
rights  of.  tliird  £ersons,5oi. 


498-9,  500. 
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answers  in  action  to  redeem,  502. 
forms  of  petitions: 

to  foreclose,  740, 

against  pawnbroker,  for  losing,  739- 
40. 

PRAYER, 

See  Demurrer. 

PRINCIPAL  AND  AGENT, 

agent  alone  may  sue  on  promise  di- 
rectly to  himself,  28. 

general,  may  sue  on  account,  when,  29. 

parol  authority  to  £5gn  memorandum 
under  statute  of  frauds,  \frhether  suf- 
ficient, 443-4. 

effect  of  knowledge  of  insurance  agent, 

451-2- 
■    judgment  on  petition  for  alternative  re- 
lief against,  843-4. 
forms  of  petitions: 
against  agent: 
for    accounting,    593,   594,   596, 

597,  598. 
for  disobeying  orders,  595. 

for  selling  goods  on  credit,  595-6. 

del  credere  agent,  596. 

for    negligence   and    inefficiency, 

59«. 
by  agent  for  services,  599. 

against  principal  and  agent,  599. 

note  signed  by  agent,  615. 

PRINCIPAL  AND  SURETY. 
See  Guaranty,  Marshaling  Assets 
AND  Securities,  Sureties. 

PRIVILEGED      COMMUNICA- 

TIONS, 
See  LiBRi.  AND  Slander. 
form  of  answer  alleging,  817. 

PROBATE, 

See  Wills. 

PROCESS, 

See  Justification. 

PROHIBITION, 
definition  and  office,  271-2. 
when  granted,  271-4,  276-7. 

want    of    jurisdiction     of    inferior 
court,  274-6. 

unauthorized  new  trial,  276. 
parties,  274,  277. 
procedure,  278. 

application,  when  made,  274-5. 
frame  of  petition,  278. 
forms: 

affidavit  for  writ,  740-1. 

writ,  741. 

return,  741. 

PROLIXITY, 

more  than  one  count  in  same  cause 

prohibited,  108. 

exceptions,  108-9. 
remedy,  109. 


PROMISSORY  NOTES, 

.S>^ Negotiable  Instruments.  Notbs. 

PURCHASER  AND  SELLER, 
See  Sale. 

QUANTUM  MERUIT, 

See  Attorneys. 
value,  how  pleaded,  88. 

QUIETING  TITLE, 

object  and  nature  of  bills  quia  timet, 

136. 
parties,  60-1,  138-9. 

surety,  137. 

grantor,  137. 
instances,  137. 
revivor,  47. 
what  a  sufficient  allegation  of  title, 

135-9. 
frame  of  bill,  137-8, 

forms  of  petitions : 

to  enjoi^  judicial  sale,  742. 

to  set  aside  contract,  742-3. 

to  set  aside  deed,  743-4. 

to  have  mortgage  declared  satisfied, 

744. 
to  cancel  deed,  744-5. 

answer  and  crcss-petition,  139-141. 

QUO  WARRANTO, 
definition,  nature,  and  history,  279, 507. 

{)rivate  relators,  279-80,  507. 
eave  to  file,  280-1. 
when  authorized,  281-5,  5^7 -& 

against  officers,  280-3,  285,  507-8. 

against  corporations,  283-4,  508. 

under  federal  laws,  284-5. 
frame  of  petition,  285-6. 
defenses;  frame  of  answer,  508-9. 
forms  of  informations,  745-7. 
form  of  answer,  818-19. 
forms  of  judgments: 

ouster,  839. 

for  defendant,  839. 

RAILROADS, 

See  Carriers,  Street  Railways. 

road  operated  by  two  companies;  in- 
jury to  passengers;  joinder,  6a 

forms  of  petitions: 
for  personal  injuries  l^y,  747-8, 751-3. 
for  killing  stock.  749-5a 
for  expelling;  passenger,  754-5. 
for  permittmg  escape  of  fire,  754. 
to  compel  operation  of  entire  line, 

7SS-       , 
to  recover  fare,  754,  755, 

for  specific  performance  of  agreement 

for  farm  crossing,  770. 
to  enjoin  use  of  right  of  way  untfl 

payment,  679-8a 
removal  of  ]>assenger  for  refusal  to  pay, 
answer,  S15-16. 
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REAL  ESTATE, 

See  Covenants.    License.    Qukting 

Title.    Vendor  and  Vender. 
p^rt  owners  need  not  join  except  to 

recover  entire  tract,  33. 
joinder  of  tenants  in  common,  34,  ^5. 
different  owners  may  unite/  to  enjoin 

threatened  injury,  28,  40. 
one  owner  may  sue  to  prevent  laying 

track  alonjj  lot,  32. 

RECAPTION, 
right  of,  how  restricted,  532. 

RECEIVERS, 

See  Mortgages. 
form  of  application  for,  664, 666,  776-7. 

REDEMPTION, 

See  Pledges. 
contract  to  permit;  specific  perform- 
ance, 303. 
parties,  756  n,  759  n. 
forms  of  petitions,  756-6a 
decree  authorizing,  843. 

REDUNDANT  MATTER, 
defined,  595. 

REfiXECUTION.  290. 

REFORMATION, 
when  granted,  286-9,  478>9,  509-10. 
when  joined  with  other  relief,  347. 
mistake  defined,  245,  286-7. 

when  relieved,  287,  478-9,  509-10. 
answer  in  action  to  reform  deed,  511. 
of  insurance  policy,  452-3. 
amendment  does  not  change  cause  of 

action,  580. 
frame  of  petition,  289-90. 
form  of  petition,  760-1. 

of  msurance  policy,  692-3. 

RELEASE, 
form  of  answer,  798. 

RELIGIOUS  SOCIETIE.S, 
action  against,  how  brought,  64. 

REMAINDER-MEN, 
actions  for  waste,  47,  48. 

REMEDIES, 

See  Election  of  Remedies. 
for  defects  of  form,  18,  19. 

RENT, 

character  of  lease  determines  form  of 
action  for,  33. 

REPLEVIN, 
definition  and  nature,  295. 
necessity  of  demand,  295-6. 
frame  of  petition,  296. 

{)rocedure  in,  354. 
lability  for  detention,  60. 
parties  defendant,  64. 


forms  of  petition,  761. 
on  undertaking,  625. 

REPLICATION, 
described,  2. 
in  chancery,  5. 

REPLY, 
nature,  557. 
new  matter  in,  557-8. 

burden  of  proof,  557. 

cannot  be  new  cause  of  action,  558, 
when  and  in  what  states  unnecessary, 

557  h,  558-9. 
departure  in,  5^9-60. 
sham;  illustrations,  557,  561. 
forms,  560-61. 
demurrer  to,  567. 

REPUGNANCY, 
defined,  16. 

merely    sui^erfluous    allegations   may 
be  rejected,  16. 

RESCISSION, 

See  Cancellation. 
when  allowed,  290-1. 
frame  of  petition,  292. 
answer  ot,  in  action  to  reform,  51 1. 
forms  of  petitions,  761-2. 
form  of  answer,  799,  800. 

RETURN, 

.SV^   Execution. 
when  conclusive,  166. 

REVERSION, 
no  partition  of,  491-2. 

REVIVOR, 
of  action  to  quiet  title,  47. 


RIOTS, 


ROADS, 


See  Mobs. 


See  Highways. 


SALE, 

forms  of  petitions: 
goods  delivered  to  third  party,  667. 
to  recover    purchase  price,    668-9, 

717-18. 
injunction  against,  683-4. 
by  purchaser,  for  failure  to  deliver, 

741. 
by  seller,  for  refusal  to  receive,  742. 

SALVAGES, 
actions  to  recover,  parties,  65. 

SCHOOL  DISTRICT, 

form  of  petition   for  rejecting  pupils, 
762-3. 

SCIENTER, 
to  be  pleaded,  when,  92, 93. 
exceptions,  93. 
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SEDUCTION, 
action  for;  proper  plaintiiT,  37,  240-1. 

SELF*-DEFENSK, 
answer  of,  $15.  / 

SERVICES, 
feed  and  s\abling,  716. 
defenses  to  action  for;  how  pleaded, 

512,342. 

j  ustinable  discharge,  512-13,  542. 

part  payment,  513. 
forms  of  petitions,  6^9. 

as  master  of  steamboat,  659. 

work  and  labor,  659. 

implied  contract,  659. 

of  son,  by  father,  659-60. 

for  newspaper  advertising,  660. 

and  material.  660. 

as  teacher,  660-1. 

as  physician  and  surgeon,  661. 

employe  refusing  to  serve,  661-2. 

discharge  before  expiration,  661. 

SET-OFF, 
.S>^  Counter. CLAIM  and  Set-oft. 
forms  of  answers,  813. 

SHAM  PLEr^DING, 
sham  answer,  defined,  553,  793  n. 
instances,  18,  553-5. 
motion   to  strike  from   files,    form, 
555-6. 

order  sustaining, 
sham  denials;  instances  of  what   are 
not,  554. 

stricken  out  on  motion,  391, 
sham  reply;  illustration,  557,  561. 

SHERIFFS, 
may  sue  for  goods  sold,  27. 
also  for  attached  goods  converted,  27. 
mandamus  against,  226. 
forms  of  {petitions  : 

on  bond  to  indemnify,  624. 

to  call  appraisers,  763. 

for  false  return  764. 

for  failure  to  make  return,  764. 

neglect  to  pay  over  money,  764. 

losing  property  levied  on,  765. 

selling  exempt  property,  765-6. 

by  mortgagee,  for  selling  goods  on 

execution,  766, 
against  a  party  who  caused  a  wrong- 
ful execution  to  issue,  765. 
for  allowing  escape  of  debtor,  662. 
forms  of  answers : . 
justifying  seizure,  808-9. 
recapture  of  escaped  debtor,  809. 
under  process,  458-63. 
justification  foe  false  arrest,  816-17. 

SHIPPING, 

See  Admiralty. 

SLANDER  AND  LIBEL,       ' 
See  Libel  and  Slander. 


SPECIFIC  PERFORMANCE, 
parties,  39,  61. 

heirs  niay  sue  if  vendee  is  dead,  39. 
administrator  may  sue  for  damages,  39. 
effect  of  laches,  304-5. 
when  granted,  in  general,  297-300. 
when  not  granted,  305-6,  513-14. 
of  contracts  for  sale  of  real  estate, 

300-310. 

(>etitions,  310-12. 
of   contracts   relating    to  personalty, 

3'2-i4. 
of  miscellaneous  agreements,  314-16. 
defenses   to    action    for;     frames    of 

answers,  514. 
answer  asking  as  counter-claim,  812. 
forms  of  p>etitions,  766-71. 

court  to  insj^ect  instrument,  676. 
form  of  judgment,  %2/^. 

STATUTE  OF  FRAUDS, 
compliance  with,  generally,  need  not  be 

pleaded,  15. 

exceptions,  15. 
better  rule  is  to  allege  compliance,  92. 
demurrer  for  non-compliance,  376. 
principles  of  pleading,   how  affected 

by,  298. 
memorandum,  308. 
specific      performance    of     contracts 

under,  308-10. 
general  rules  applicable  to,  442-4. 

authority  of  agent,  443-4. 

parol  contracts,  when  enforced,  \\y 

corporate  stock  falls  within,  444. 
as  a  defense,  waived  unless  pleaded, 

442- 

how  pleaded,  444-5. 
form  of  answer,  799. 

STATUTE  OF  LIMITATIONS, 
pleading  new  promise,  90. 
bar  of,  must  De  raised   by  answer  or 

demurrer,  91,  380. 
demurrer   lies  unless  statute  provides 

otherwise,  91,  376. 
foreign    statute    must     be    specially 

pleaded,  92. 
now  construed  as  one  of  repose,  47a. 
how  construed  by  federal  courts,  472-5. 
when  it  begins  to  run,  474, 475-7. 
if  demand  is  necessary,  475-6. 
against  remainder-men,  476. 
in  case  of  fraud,  476-7. 
continuing  nuisances,  474. 
parties  claiming  under  ancestor,  474. 
how  suspended,  473-4. 
absence  from  state,  etc.,  473. 
disabilitv  of  plaintiff,  473. 

disabilities  cannot  he  tacked,  475. 
not  by  indulgence  to  debtor,  474. 
fraud,  476-7. 
should  govern  courts  of  equity,  477. 
who  may  plead,  477. 
aq^ainst  government,  477-8. 
defense  of;  frame  of  answer,  478^ 
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form  of  reply,  560. 
form  of  answer,  796, 798. 

STATUTES,  j 

public,  need  not  be  pleaded,  89. 
but  private  must  be,  89. 
foreign,  statutes,  rights  under,  enforced 

when,  89,  90. 
foreign  statute  of  limitations  must  be 

specially  pleaded,  92. 

STOCK  (Corporate), 

SW  Animals. 
governed  by  statute  of  frauds,  444. 
petition  for  false  representations,  655. 

STOCKHOLDERS, 
should  be  joined  in  action  on  corporate 

contract,  38. 
one  may  sue  in  behalf  of  himself  and 

others  to  redress  wrongs  of  officers, 

30- 
classes  of   wrongs  which   may  be  re- 
dressed, 31,  32. 
may  sue  for  dissolution,  32. 
actions  by  and  against,  1 62-3,  168. 
liable  as  partners  for  defective  incor- 
poration, 643  n. 
assessments  on,  644  n. 
forms  of  petitions  against : 

for  failure  to  publish  corporate  in- 
debtedness, 643. 
for  assessments,  644. 
stockholders  v.  directors,  645,  646. 

STREET  RAILWAYS, 

form  of  petition  for  injury  to  passen- 
I      ger,  748-9. 

STREETS, 

Sfe  Highways,  Municipal  Cor- 

IX>RATIONS. 

SUBROGATION, 
by  surety  who  has  paid,  515-16. 
answers  by  surety  asking,  516,  805. 

SUBSCRIPTIONS, 

form  of  petition,  772-3. 

« 

SUBSTITUTION, 

Sff  Novation. 
after  action  commenced,  49. 
of  defendant  in  intervention,  205. 

SUFFRAGE, 

See  Elections. 

SUPPLEMENTAL  PLEADINGS, 
when  allowed,  586. 
petition,  586-9. 

nature  and  requisites,  586-7,  589. 

instances,  587. 

sufficiency,  how  tested,  J87-8. 

defects,  how  corrected,  589. 
forms: 

notice,  588. 

motion,  588. 


affidavit,  588. 
petition,  588-9. 
leave  to  Ble,  588. 


\ 


SURETIES, 
defined,  ^15. 
may  be  shown  to  be  such  by  parol,  515. 

when  discharged,  515. 
defenses;  usury, 515. 
•    extension  of  time;'  answer,  516. 

alteration;  answer,  516-17. 
subrogation,  515-16. 

answer  seeking,  516. 
on  diffisrent  bonds  of  same  officer;  all 

bound,  58-9. 
set  off  by.  547-8.813. 
marshahng  assets,  22a 
forms  of  petitions  against,  671-2. 
forms  of  answers: 

alleging  extension  of  payment,  804-5. 

asking  subrogation,  805. 

of  set-off,  813. 

SURGEONS, 
form  of  petition  for  unskillfulness  and 
neglect,  739. 

SURVIVORSHIP. 

action  may  be  brought  by  or  against 
successor,  49. 

action  for  false  representations  sur- 
vives, 22  n. 

in  case  of  partners,  267-8. 

TACKING, 
of  possessions  in  order  to  make  ad- 
verse holding,  417. 
of  disabilities,  forbidden,  475. 

TAX  DEED, 
form  of  petition  to  set  aside,  676-7. 

TAXES, 
payment  by  mortgagee,  664  n. 
forms  of  petitions,  664. 

injunction,  677-9,  684-5. 

foreclosure,  664. 

TAX  LIENS, 
cannot  be  foreclosed  until  after  time 
for  redemption,  96. 

TAXPAYERS, 
may  enjoin  illegal  tax,  27. 
may  compel    letting  of   public    con- 
tracts to  lowest  bidder,  27. 

TENANTS  IN  COMMON, 
defined,  J20. 

nature  of  tenancy,  520-21.  « 

joinder  of,  34-5,  521-2. 
mortgages  by,  67. 
leases,  521-2. 

liability  to  account  to  each  other,  522. 
defenses;  frame  of  answer,  523. 
form  of  petition,  77^. 
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TENDER, 
of  partial  amount,  in  accord  and  satis- 
faction, 412. 
essentials,  517-19. 
by  and  to  whom,  517-18. 
effect,  518. 
plea  of,  517. 

offer  to  compromise;  form,  519. 
defense  of ;  frames  of  answers,  5 1 9-20. 
form  of  answer,  799. 

'II  ME, 

as  the  essence  of  a  contract ;  effect  on 

specific  performance,  304-7. 
of  payment ;    agreement    to    extend, 

505-6. 
extension  of,  as  defense  by  surety,  515. 

answer,  516. 
how  construed  in  case  of  negotiable 

instruments,  607,  n. 

TITLE  OF  PETITION   OR   COM- 
PLAINT,  ^ 

Ste  Names. 
should  state  court  and  county,  74. 
N.  Y.  rule,  74. 
corrected  by  amendment,  74. 

TITLE  TO  PROPERTY, 

See  Quieting  Title. 
how  pleaded,  88,  89. 
forms  of  answers : 
disclaimer,  810. 
denial,  812. 

TORTS, 
where  injury  is  common,  all  must  join, 

if  not  common,  each  must  bring  sep- 
arate actions,  36. 

election  of  actions;  tort  or  contract,  36. 

joint  liability  for,  57,  58,  63,  64. 

waiver;  general  principle,  100,  loi. 
in  case  of  bailment,  loi. 
in  embezzlement ;  set-off. 

breach  of  implied  duty,  loi. 

when  implied,  102. 

not  confined  to  cases  where  wrong-doer 
received  property,  102. 

co-tenant  may  waive,  103. 

infants  and  insane  liable  for,  448,  449, 
528, 

parent  liable,  if  child  in  his  service,  528. 

defenses ;  committed  by  minor ;    an- 
swer, 528. 

TRADE-MARKS, 
nature  and  ground  of  legal  protection, 

316,  528-9. 

instances  of  what  are  subjects  of,  3r7- 

318,  529-30. 
frame  of  petition  in  action  to  protect, 

317,  319-20. 
frame  of  answer,  53a 

form  of  petition   to  enjoin   infringe- 
ment, 680-1. 


TRADER, 
conspiracy  against,  527. 

TRANSACTION, 
meaning  of,  discussed,  343,  344, 

TRANSITORY  ACTIONS,  358-9,  368. 

TRESPASS, 
distinguished  from  waste,  332. 
meaning  of,  under  code,  325. 
qiiare  clawum /regit,  deVmed  and  dis- 
cussed, 320,  323-4,  530-1. 

damages,  324. 

what  interest  necessary  to  maintain 
action  for,  320-2,  530. 

who  mav  maintain,  320- x. 

frame  of  petition.  324. 

frame  of  answer,  531. 

injunctions  to,  when  granted,  322-3. 
to  personalty,  defined,  324, 531-2. 

classified,  324-5. 

frame  of  petition,  325-6. 

frame  of  answer,  532. 
parties  liable,  59, 
mitigation  of  damages,  480. 
forms  of  petitions,  774-6, 
forms  of  answers: 

satisfaction,  814. 

license,  818. 

right  of  way,  858. 

necessity,  818. 

TROVER  AND  CONVERSION, 
formerly  distinguished  from  replevin. 

295. 
at  common  law,  326. 
under  code,  326. 
waiver  of,  and  suit  on  contract,  327. 

title  acquired  by  defendant,  528. 
unnecessary,  under  code,  to  allege  find- 

^  »ng.  533- 

demand,  when  necessary,  533. 

defenses,  answer,  533. 

actions  of,  when  consolidated,  574, 

frame  of  petition,  326-7. 

forms  of  petitions,^ 623-4,  636-7. 

TRUSTEES, 
of  express  trust,  may  sue  without  join- 
ing beneficiaries,  24,  131. 
actions  by,  38. 

actions  against  for  distribution,  38. 
for  benefit  of  creditors  may  foreclose 

mortgage,  44. 
joinder  of,  as  parties,  24, 52, 53, 62, 356. 
application  by,  to  court  for  advice,  327. 
may  set   off  money  due  to  or  from 

cestui  que  trust,  547. 
forms  of  petitions: 

for  removal  of,  776-7. 

to  compel  conveyance,  777. 

by  trustees,  for  advice,  etc.,  777-8. 

that  purchasers  may  Ije  declared,  ' 

if  title  really  passed,  781. 
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TRUSTS, 

See  Corporations. 
express,  defined,  24. 
acjtions  to  enforce;  parties,  62-3. 
resulting,  328. 
advancements,  328. 
constructive,  328-9. 
enforcement;   parties,  328. 

frame  of  petition,  328. 
bona  fide  purchaser  for  valae  under, 

protected,  when,  533-$- 

ULTRA  VIRES, 
answer  setting  up,  8oa 

UNDERTAKING, 
forms  of  petitions  on  : 
for  injunction,  625- 
•     in  replevin,  625. 

USURY, 
must  be  specially  pleaded,  535-6. 
payment  voluntary,  536.  ' 

renewal  notes  tainted  with,  536. 
foreign  statutes  on,  must  be  pleaded, 

defense  of ;  answer,  537. 

as  a  defense  by  a  surety,  515. 

must    be    pleaded  with  particularity, 

819  n. 
form  of  answer,  819. 

VARIANCE, 

defined,  568. 

at  common  law,  described,,  (68-9. 

must  be  material  and  misleadmg,  570-2. 
instances,  569-70,  n. 

objections  waived  if  not  taken  at  the 
time,  571. 

must  not  be  merely  as  to  legal  conclu- 
sions, 572. 

amendment,  571-2. 

VENDOR  AND  VENDEE, 
See  Spkcific  Performance. 
specific    performance,  when    granted, 

300  4. 
lieps  of,  329-31,  781  n. 

assignment,  43-4. 
rights  and  duties  of,  in  general,  523-4. 
defenses  by  vendee;  frames  of  answers, 

525.6. 
forms  of  petitions: 

for  specific  performance,  766-9,  771. 
•  to  enforce  vendor's  lien,  781. 

against  vendee  and  grantee,  781-2. 

against  Yendee's  juc^ment  creditors, 
782. 
answer  asking    specific  performance, 

812. 

VENDOR'S  LIEN, 
defined  and  discussed,  329-30,  781  n. 
petition  to  enforce;  requisites;  frame, 


VENUE, 

See  Jurisdiction. 
local    and    transitory    actions,   358-9, 
368.  , 

VERIFICATION   OF  PLEADINGS, 
in  what  states  required,  562,  565. 
not  jurisdictional,  564. 
defective;  motion    to  strike  pleading 

from  files  for,  564. 
amendment,  563,  564. 
not  evidence,  565. 
by  agent  or  attorney,  563,  565. 

form,  5^3. 
of  answer;  specific  cases,  564-$. 
forms: 

to  petition  or  reply,  562. 

to.  answer,  563.  ' 

affirmation  565. 

VESSELS, 
part    owners    must   join    to    recover 

freight,  3 J. 
those  refusmg  may  l>e  made  defend- 
ants, 33. 
joint  liability  of  owners,  65.  * 

actions  to  recover  salvages;  parties,65. 
forms  of  petitions,  632-3,  659. 

VOLUNTARY  PAYMENT, 
doctrine  stated,  537. 
usury  is,  C37. 
defense  of;  answer,  537-8. 

VOTERS, 
form  of  petition  for  rejection,  782. 

WAIVER, 
by  pleading  over,  380-1. 

WAREHOUSEMEN, 

forms  of  petitions: 
by,  to  recover  charges,  782.  i 

against,  for  negligence,  783.  ' 

lien  for  storage;  answer,  809. 

WARRANT, 

See  Arrest. 

WARRANTY, 

See  Fause  Representations. 
action  for  breach;  pleading,  87-8,^38. 
forms  of  petitions,  on,  647-51,  7^-5. 
form  of  answer,  804,  813.14. 

WASTE, 
defined,  331, 

distinguished  from  trespass,  332.. 
by  mortgagor  or  mortgagee,  333-4. 
against  tenant  for  life  or  years,  538. 
removal  of  fixtufes,  etc.,  332,  334. 
remedies  331-2,  353. 
defenses;  frame  of  answer,  539. 
action  by  remainder-man,  47,  48. 
frame  or  petition  to  restrain,  i99-2oa 
petition,  necessary  allegations,  331-2. 
frame,  333. 
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forms : 
heirs  v.  doweress, 
for  injunction,  199, 
by  landlord,  yoi. 


4. 
2. 


Waters, 

rights  of  riparian  owner,  540-1. 
diversion : 

injunction;  parties,  25-6. 

defenses;  answers,  540-1. 
nuisances  connected  with,  260-1, 487-9. 

forms  of  petitions,  725-6,  728,  774. 


WAYS, 


See  Highways. 


WIDOWS, 

ma^  join  with  minor  children  in  action 
for  loss  of  support,  28. 

WILLS, 
jurisdiction  of  chancery  over,  45,  354-51 

m  case  of  lost  wills,  presumption, 

#  337-^- 
parties  in  actions  concerning,  46. 

construction,  541. 

probate,  when  conclusive,  787. 

frame  of  petition,  336-7. 


to  establish  lost  will,  338-9. 
forms  of  petitions: 

by  executor,  etc.,   for  construction, 

785.-7.      • 
by  heirs,  to  set  aside,  787. 

judgment  establishing  lost,  842. 

WITNESSES, 
form  of  petition  against,  788. 

WORDS  AND  PHRASES, 

"action,"  343. 

"assigned,**  665. 

"cause  of  action,"  96,  342. 

"month,"  607  n. 

"  subject  of  action,"  343,  347. 

"transaction,"  343,  344. 

when  actionable /<^ /<•,  705  n. 

WORK  AND  LABOR, 
See  Quantum  Meruit,  Services. 
goods  made  to  order  but  not  accepted, 
709. 

WRITTEN  INSTRUMENTS, 
copy  must  be  filed  with  pleading,  1 10. 

failure  to  file,  iio,  iii. 
need  not  be  set  out  in  petition,  iii. 
for  unconditional  payment  of  money 

only,  115,  116,  123-4. 
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